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PBEFACE  TO  VOLUME  XLVHI. 


Dent  v.  BennetTj  p.  94,  is  a  leading  case  in  the  law  of 
undue  influence.  It  may  be  said  to  have  conferred  judicial 
authority  on  Sir  8.  Eomilly's  argument  in  reply  in  the  still 
better  known  case  of  Huguenin  v.  Baseley^  a  generation 
earlier :  see  at  p.  102. 

The  exposition  of  the  rules  of  equity  as  to  married  women's 
separate  estate  in  Tullett  v.  Armstrong^  p.  127,  is  classical. 
It  seems  needless  at  this  day  to  repeat  the  facts  and  arguments, 
as  the  law  has  long  been  well  settled.  Lord  Langdale's 
judgment  below,  reported  in  1  Beavan,  will  be  dealt  with 
in  the  same  manner  in  the  next  volume  of  the  Kevised 
Eeports.  Possibly  the  Married  Women's  Property  Acts 
might  have  been  framed  in  such  a  manner  as  to  make  it 
superfluous  to  consider  the  earlier  law  and  practice,  except 
in  cases  (of  which  there  cannot  now  be  very  many)  not 
falling,  in  point  of  time,  within  those  Acts.  But  it  is  certain 
that  they  have  not  been  so  framed,  and  ignorance  of  the 
former  equitable  doctrine  might  lead  a  modern  practitioner 
into  serious  mistakes. 

Mundy  v.  Jolliffe^  p.  262,  is  an  interesting  example  of 
relief  on  the  ground  of  part  performance,  notwithstanding 
that  the  Statute  of  Frauds  is  not  satisfied.  It  cannot  be 
said  that  the  judgment  makes  any  definite  contribution  to  the 
theory  of  this  subject,  which  has  never  yet  been  completely 
elucidated  by  authority. 

In  Stockdale  v.  Hansard^  p.  326,  we  have  the  judicial 
history  of  a  Homeric  struggle  between  the  Judges  and  the 
House  of  Commons.  The  House  of  Commons  held  the  field 
in  fact,  and  was  ultimately  put  in  the  right  by  statute. 
Professional   tradition    has    handed    down  the    terms,   too 
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homely  for  modern  print,  in  which  Mr.  Justice  John  Williams 
described  the  situation  of  himself  and  his  learned  brethren. 

A  somewhat  disorderly  exercise  of  alleged  popular 
rights  against  St.  John's  College,  Oxford,  as  owners  of 
Bagley  Wood,  is  dealt  with  in  /?.  v.  Dodson^  p.  650.  '*  There 
must  be  some  limit  to  such  a  course.  It  appears  that  great 
quantities  of  the  wood  were  taken,  carried  in  procession  in 
a  riotous  manner,  and  bartered  for  beer."  But  this  was 
at  a  time  when  it  was  nothing  so  very  surprising  to  smoke 
intruding  bell-ringers  out  of  a  church  tower  {Evans  v.  Lisle^ 
p.  816),  or  horsewhip  the  publisher  of  an  offensive  review 
(Fraser  v.  Berkeley,  p.  837).  The  form  of  indicting  an 
innkeeper  for  refusing  to  receive  a  traveller  may  be  seen  in 
E.  V.  IvenSy  at  p.  781. 

Most  laymen  and  some  lawyers  would  be  puzzled  to  give 
an  account  of  the  manner  in  which  the  proceeding  commonly, 
but  not  with  strict  accuracy,  called  commutation  of  capital 
sentences  is  legally  justified.  A  good  deal  of  light  is  thrown 
upon  it  in  the  course  of  Leonard  Watson^s  case,  see  especially 
at  p.  678. 

A  case  of  Soward  v.  Leggatt,  from  the  volume  of  Carrington 
and  Payne  now  in  hand,  is  cited  by  Lord  Esher,  M.  E.  in 
Lister  v.  Lane  [1893]  2  Q.  B.  212,  216.  As  the  passage 
so  cited  contains  everything  in  the  case  that  can  now  be  of 
practical  utility,  we  have  not  thought  it  proper  to  include 
Soward  v.  Leggatt  in  this  volume. 

The  notion  sometimes  entertained  that  reports  are  worse 
edited  or  worse  printed  than  they  used  to  be  continues  to  be 
contradicted  by  observation  of  the  facts.  At  p.  93  of  this 
volume  Lord  Cottenham  complains  of  his  meaning  having 
been  directly  reversed  by  the  annoying  misprint  of  "  now  " 
for  ''  not.'' 

The  learned  reader  is  requested  to  note  at  p.  256  that 
Rishton  v.  Cohh  has  been  followed  in  In  re  Howard  [1901]] 
1  Ch.  412,  reported  since  the  text  of  this  volume  was  passed 
for  press. 
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In  the  Matter  of  JOHN  ISAAC,  a  Tenant  pur  auter  vie-        issa. 

Avg.  3. 
(4  My.  &  Or.  11—16.)  -J— 

The  Court  has  no  power  to  order  a  remainder-man  expectant  upon  the    Tottenham 
determination  of  an  estate  pur  auter  vie  to  pay  to  the  tenant  pur  auter  He  l,o. 

the  expenses  of  producing  the  cestui  que  vie  under  the  Act  6  Ann.  c.  18(1).  [11] 

Upon  the  motion  of  Emma  Meyrick,  who  represented  herself 
to  be  entitled  to  the  immediate  reversion  of  certain  hereditaments 
in  the  parish  of  Llangefni,  in  the  county  of  Anglesey,  after  the 
death  of  Elizabeth  Grindley,  whose  death  was  alleged  to  be  con- 
cealed by  John  Isaac  the  tenant  pur  auter  vie,  it  was  ordered  by  the 
Lords  Commissioners,  on  the  28rd  of  November,  1885,  that  John 
Isaac  should  produce  the  said  Elizabeth  Grindley,  for  whose  life 
the  estate  was  held,  to  George  Bradley  Roose  of  Amlwch,  gentle- 
man, on  the  14th  of  December  then  next,  between  the  hours  of  ten 
and  twelve  in  the  forenoon,  at  the  church  door,  at  the  parish  church 
of  Llangefni,  according  to  the  statute  of  6  Ann.  c.  18,  intituled 
An  Act  for  the  more  effectual  discovery  of  the  death  of  persons 
pretended  to  be  alive,  to  the  prejudice  of  those  who  claim  estates 
after  their  deaths. 

This  order  was  not  complied  with.     John  Isaac  died  on  the  12th  of        [  ^2  ] 
December,  1885,  having  appointed  his  wife  Alice  Isaac  his  executrix, 
who  proved  his  will. 

On  the  2nd  of  August,  1886,  the  Lord  Chancellor  made  an 
order  upon  Alice  Isaac,  similar  to  that  which  had  been  made  upon 
(I)  6  Ann.  c.  72,  in  the  Statutes  Revised. 

R.R. — VOL.   XLVm.  1 


1838.    CH.     4  MY.  &  CE.  12—13.  [r.r. 

In  re        John  ■  Isaac,   and  by  such  order  Alice   Isaac   was   required   to 

Is  A  AC  • 

produce  Elizabeth  Grindley  at  Llangefni  church,  on  the  15th  of 
September,  1836. 

This  second  order  was  not  complied  with ;  and  on  the  11th  of 
November,  1886,  it  was  ordered,  upon  the  petition  of  Alice  Isaac, 
that  the  order  of  the  2nd  of  August,  1836,  for  the  purpose  of  finding 
out  and  procuring  EUzabeth  Young,  formerly  Elizabeth  Grindley, 
should  be  extended  to  the  first  day  of  Hilary  Term,  1837 ;  Alice 
Isaac  undertaking,  by  her  counsel,  to  deal  with  the  rents  and  the 
possession  of  the  property  as  the  Court  should  direct. 

The  first  day  of  Hilary  Term,  1837,  passed  over  without  the 
production  of  the  cestui  que  vie ;  and,  thereupon,  Emma  Meyrick 
presented  a  petition,  praying  that  Alice  Isaac  might  be  ordered  to 
deliver  up  possession  of  the  premises,  and  might  pay  to  the  petitioner 
the  half-year's  rent  which  had  become  due  in  November  then  last  ; 
and  that  the  petitioner's  costs  of  the  order  of  the  11th  of  November, 
1836,  and  of  the  present  application,  taxed  as  between  solicitor  and 
client,  might  be  paid  to  the  petitioner  by  Alice  Isaac. 

On  the  27th  of  February,  1837,  the  last  mentioned  petition  was, 
upon  the  application  of  Alice  Isaac,  ordered  to  stand  over  for  a 
month,  upon  the  terms  of  the  undertaking  contained  in  the  order 
of  the  11th  of  November,  1836,  being  continued  in  the  meantime : 
but  no  order  was  drawn  up. 
[  13  ]  A  person  stated  to  be  Elizabeth  Young,  formerly  Elizabeth 

Grindley,  appeared  at   Llangefni  church   door  on  the  27th  of 
March,  1837. 

Emma  Meyrick's  petition  was  subsequently  ordered,  upon  the 
application  of  Alice  Isaac,  to  be  put  into  the  Vice-Chancellor's 
paper.  It  accordingly  came  on  to  be  heard  before  the  Vice- 
Chancellor,  on  the  22nd  of  April,  1837,  when  an  affidavit  was  read, 
which  stated  that  Elizabeth  Young,  formerley  Elizabeth  Grindley, 
being  the  person  mentioned  in  the  petition,  was  produced  to  George 
Bradley  Boose,  at  the  church  door  of  Llangefni,  on  the  27th  of 
March  then  last,  between  ten  and  twelve  o'clock  in  the  forenoon, 
on  behalf  of  Alice  Isaac.  The  Vicb-Chancbllor  then  made  an 
order,  bearing  date  the  same  22nd  of  April,  1837,  by  which  it  was 
ordered  that  Emma  Meyrick's  petition  should  be  dismissed,  and 
that  she  should  pay  to  Alice  Isaac  her  costs  of  the  motion,  and  the 
costs  of  both  petitions,  and  also  her  (Alice  Isaac's)  costs,  charges, 
and  expenses  reasonably  and  properly  incurred  by  her  in  finding 
out    and    bringing    over   Elizabeth    Young,    formerly    Elizabeth 


VOL.  xLvm.]      1888.     CH.     4  MY.  &  CR.  13—15. 

Grindley,  from  Ireland  to  the  parish  of  Llangefni,  and  in  sending         In  re 
her  back  again   to   Ireland,  such   costs  and  costs,  charges,  and 
expenses  to  be  taxed  and  settled  by  the  Master  in  rotation. 

Emma  Meyrick  now  presented  a  petition,  praying  that  the 
Vice-Chancellor's  order  of  the  22nd  of  April,  1887,  might  be 
discharged. 

Mr.  Wakefield  and  Mr.  GircU^stone^  in  support  of  the  petition, 
submitted  that  the  Vice-chancellor's  order  ought  to  be  discharged ; 
first,  because  the  Act  of  Parliament  did  not  give  any  power  to  award 
costs ;  and,  secondly,  because,  if  the  Act  had  given  such  a  power, 
it  ought  not,  under  the  circumstances,  to  have  been  exercised  *by  [  *14  ] 
making  Emma  Meyrick  pay  the  costs.  They  cited  Ex  parte  Bright, 
In  re  Clark  (i)  ;  and  the;  further  contended  that,  according  to  the 
terms  of  the  Act,  the  cestui  que  vie,  being  in  Ireland,  ought  not  to 
have  been  produced  in  England  at  all. 

Mr.  Wigram  and  Mr.  Richards,  contra,  contended  that  the 
Court  has  an  inherent  jurisdiction  as  to  costs  in  all  cases  in  which 
it  has  authority  to  interfere  at  all ;  and  that,  if  the  Court  had  not 
jurisdiction  to  award  costs  in  such  a  case  as  this,  the  whole  profits 
derived  from  an  estate  pur  auter  vie  might  be  exhausted  by  the 
tenant  pur  auter  vie  in  paying  the  expenses  of  his  compliance  with 
repeated  orders  for  the  production  of  the  life. 

The  Lord  Chancellor  : 

I  think  this  question  of  costs  is  divided  into  two  totally  distinct 
considerations.  The  first  proceeding  was  clearly  within  the  Act. 
Whether  the  Act  be  or  be  not  oppressive,  as  it  has  been  argued 
that  it  is,  it  is  certain  that  it  imposes  upon  the  holder  of  an  estate 
pur  auter  vie  the  obligation  to  produce  the  person  for  whose  life 
he  holds. 

In  acting  under  the  provisions  of  this  Act  (2),  I  am  not  sitting 
in  the  Court  of  Chancery  at  all.  I  am  performing  a  particular 
duty  imposed  upon  me  by  the  statute.  It  constitutes  part  of  the 
duty  of  the  Judges  of  the  Court  of  Chancery,  to  carry  into  effect 
these  enactments ;  but  it  is  not  the  Court  of  Chancery  that  carries 
them  into  effect.  A  party  has  a  right,  upon  an  application  made 
under  the  Act,  supported  by  such  an  *afl&davit  as  the  Act  requires,  [  ♦15  ] 
to  impose  upon  the  tenant  pur  auter  vie  the  burden  of  producing, 

(1)  2  G.  &  J.  79.  (2)  6  Ann.  c.  72,  in  the  Statutes  B«visod. 
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In  re  once  in  every  year,  if  the  applicant  think  fit,  the  person  by  whose 
life  he  holds.  That  is  a  power  which  exists  only  in  this  Act,  and 
is  limited  by  the  Act.  I  cannot  consider  it  as  sitting  in  the  Court 
of  Chancery,  I  am  administering  the  duty  imposed  upon  me  by 
this  particular  Act  of  Parliament,  and  I  have  no  power  to  go 
beyond  it.  The  first  section  of  the  Act  is  entirely  silent  as  to  costs, 
and  there  is  a  reason  for  that,  namely,  that  if  the  first  section 
is  properly  carried  into  effect,  no  costs  will  be  incurred,  for  the 
respondent  is  no  party  to  the  proceeding  which  takes  place  before 
the  Judge.  The  order  is  served  upon  the  party,  and  no  costs  can 
have  been  properly  incurred  by  him.  There  may  be  expenses,  but 
there  can  be  no  costs.  I  certainly  think  that,  so  far  as  these 
proceedings  have  been  taken  under  the  authority  of  the  Act  of 
Parliament,  I  have  no  power  to  make  any  order  as  to  costs. 

The  expense  of  bringing  the  cestui  que  vie  from  Ireland  appears 
to  me  to  have  nothing  to  do  with  the  Act ;  and,  indeed,  the  Act 
contains  a  provision  to  prevent  such  a  course  being  adopted. 

The  other  proceedings  are  open  to  an  entirely  different  conside- 
ration. Mrs.  Isaac's  application  might,  undoubtedly,  have  been 
dismissed  with  costs.  She  had  no  right  to  make  the  application ; 
but  not  only  is  her  petition  not  dismissed  with  costs,  but  she  comes 
under  an  undertaking  to  deal  with  the  rents  and  profits,  and  with 
the  possession  of  the  estate  as  the  Court  should  direct.  The  Court 
had  no  power  to  take  that  undertaking,  and  she  had  no  power 
to  give  it.  However,  the  Court  did  take  it,  and  it  necessarily  led 
the  other  side  to  take  the  proceeding  which  they  subsequently  did 
[  *16  ]  ♦take.  When  I  first  heard  of  Mrs.  Isaac's  undertaking,  I  thought 
that  Mrs.  Meyrick's  petition  should  have  been  (as  it  was)  dismissed 
with  costs ;  but  when  I  see  what  the  terms  of  the  undertaking 
were,  that  objection  is  removed,  and  Mrs.  Meyrick  certainly  ought 
not  to  be  made  to  pay  any  of  the  costs  of  these  two  petitions ;  for 
the  costs  of  both  grew  out  of  Mrs.  Isaac's  application  for  indulgence. 

The  result  is,  that  upon  the  merits  of  the  proceedings  which 
have  been  taken  independently  of  the  Act,  I  am  clearly  of  opinion 
that  Mrs.  Meyrick  ought  not  to  be  ordered  to  pay  the  costs ;  and 
as  to  those  proceedings  which  were  taken  under  the  Act,  I  think  it 
quite  clear  that  I  have  no  jurisdiction  as  to  costs. 

Order  discharged  as  to  costs. 
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SHUTTLEWORTH  v.  GREAVES.  issa 

Nov,  8. 
(4  My.  &  Cr.  35—40 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  7 ;  2  Jur.  957.)  

Shares  standing  in  the  joint  names  of  husband  and  wife  are  specifically  Tottenham 

bequeathed  by  the  husband  by  the  description  **  all  my  shares,"  &c.    The  ^     j^q^ 
husband  had  no  other  shares  which  could  answer  the  description  contained  in  f  35  1 

his  will.    The  wife  taking  other  benefits  under  the  will  is  put  to  her  election. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment. 

Mr.  Tinney  and  Mr.   Sidebottom,    for  the  persons  claiming 
under  the  will. 

Mr.  'Wakefield  and  Mr.  Turner,  for  the  representatives  of  the 
testator's  widow. 

The  Lobd  Chancellor  : 

By  the  decree  in  this  cause,  it  was  referred  to  the  Master  to 
inquire  whether  the  testator  had,  at  the  date  of  his  will,  any  and 
what  shares  in  the  Nottingham  Canal  Navigation,  or  any  and  what 
other  canal  shares ;  and  he  was  to  be  at  liberty  to  state  special 
circumstances  relative  thereto.  The  Master,  by  his  report,  has 
stated  that  the  testator  had  not,  at  the  date  of  his  will,  any  canal 
shares,  except  that  certain  shares  in  the  Nottingham  canal  had 
belonged  to  the  father  of  his  wife,  and  stood  in  his  name,  and  that, 
upon  his  death,  the  daughter,  *who  was  his  only  child,  obtained  [  'se  ] 
administration  of  his  estate,  and  that  the  shares  were  transferred 
into  and  stood  in  the  names  of  "  F.  Shuttleworth  and  wife  "  :  That 
by  the  Act  constituting  the  Company,  it  is  required  that  each 
member  of  the  committee  should  be  a  proprietor  of  two  or  .more 
shares ;  and  that  the  testator  was,  in  1821,  elected  a  member  of  the 
committee,  and  that  he  acted  in  that  character,  and  voted  as  a 
shareholder,  and  received  the  dividends  upon  the  shares.  Such 
being  the  state  of  this  property,  the  testator,  by  his  will,  gave  and 
bequeathed  all  his  ready  money  and  securities  for  money,  "  and 
my  shares  in  the  Nottingham  Canal  Navigation,  and  in  all  other 
canals,"  and  all  other  his  personal  estate,  to  trustees,  upon  trust 
to  permit  his  wife  to  have  the  use  of  certain  plate  and  furniture 
for  her  life,  and  to  continue  or  place  out  at  interest  all  his  said 
ready  money  and  securities  for  money,  and  shares  in  canals,  and 
to  convert  into  money  all  other  his  personal  estate,  and  to  invest 
the  proceeds,  and  pay  the  income  to  his  wife  for  her  life  ;  and  in 
case  he  should  die  without  leaving  issue  (which  happened)  to  pay 
and  apply  all  his  said  personal  estate  unto  and  to  the  use  of,  and 
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equally  between  all  and  every  his  brothers  and  sisters,  their  respec- 
tive executors,  administrators,  and  assigns,  absolutely  and  for  ever. 

On  the  part  of  the  wife  surviving,  it  was  contended  that  the 
transfer  into  the  names  of  the  husband  and  wife  of  the  shares  in 
the  Nottingham  Canal,  was  not  a  reduction  into  possession  by  the 
husband,  and  that  she  therefore  was  entitled  to  them.  Upon  this 
point,  it  is  not,  I  think,  necessary  to  express  any  opinion,  because, 
if  such  transfer  did  amount  to  a  reduction  into  possession,  so  as  to 
defeat  the  title  of  the  wife  surviving,  a  new  estate  was  thereby 
created,  under  which  she,  as  survivor  of  the  two,  would  be  entitled. 
In  neither  case  had  the  husband  any  right  to  dispose  of  these 
shares  by  *his  will,  and  in  either,  if  he  did  intend  so  to  dispose  of 
them,  the  question  of  election  equally  arises. 

The  point  for  consideration,  therefore,  is,  did  the  testator,  by  the 
words  in  his  will,  "my  shares  in  the  Nottingham  Canal  Naviga- 
tion," refer  to  and  intend  to  dispose  of  the  shares  described  in  the 
Master's  report.  This  point  was  very  properly  put  by  Mr.  Turner, 
in  arguing  for  the  widow,  principally  upon  the  question  whether 
the  terms  used  gave  a  specific  legacy  or  not.  To  try  this,  we  must 
suppose  the  shares  to  have  been  his  own.  Would  not  the  legacy, 
in  that  case,  have  been  specific?  It  is  a  bequest  of  "my  shares," 
and  in  a  particular  Company.  It  must  be  either  specific,  that  is  of 
what  he  had,  or  assumed  to  have  at  the  time,  or  general,  that  is, 
a  direction  to  his  representative  to  purchase  or  procure  what  is 
given ;  but  the  direction  to  sell  has  been  held  inconsistent  with  the 
latter  construction.  It  was  argued  that  the  bequest  might  be 
construed  to  mean  such  shares  as  he  might  have  at  the  time  of  his 
death,  either  by  a  transfer  to  himself  of  the  shares  in  question,  or 
by  the  purchase  of  others  ;  but  the  word  "  my  "  being  expressive 
of  a  present  title,  excludes  this  argument ;  besides  which,  the 
testator  has  used  other  words  to  include  any  canal  shares  after- 
wards acquired.  I  must,  therefore,  assume,  that  the  words  describe 
some  existing  shares  in  the  Nottingham  Navigation,  which  takes 
this  case  out  of  the  authority  of  the  case  of  Dummer  v.  Pitcher  (i), 
in  which  Lord  Brougham  decided,  first,  that  the  gift  was  not 
specific  ;  and,  secondly,  that  it  was  not  a  case  of  election  ;  and  I  do 
not  feel  called  upon  to  enter  into  any  consideration  of  the  question 
discussed  in  that  case,  how  far  evidence  dehors  the  will  is  admissible, 
in  explanation  of  the  testator's  meaning,  for  the  purpose  of  raising 
a  case  of  election  ;  because,  in  every  specific  *devise  or  bequest,  it 
(1)  39  R.  R.  203  (2  My.  &  K.  262). 
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is  clearly  competent  and  necessary  to  inquire  as  to  the  thing 
specifically  devised  or  bequeathed  ;  and  the  word  "  my  "  constitutes 
part  of  the  description.  I  do  not  use  the  facts  stated  in  the  Master's 
report  as  evidence  of  what  the  testator  thought  with  respect  to  his 
title  to  this  property,  but  as  part  of  the  history  and  description 
of  the  property  itself,  which  it  is  impossible  to  exclude.  It 
appears,  then,  that  the  shares  in  the  Nottingham  Navigation  stood 
in  the  name  of  the  testator,  jointly  with  the  name  of  his  wife ; 
that,  by  virtue  of  these  shares,  he  was  elected  and  acted  as  a 
member  of  the  committee  of  the  Company,  and  received  the 
dividends ;  and  that,  having  no  other  shares,  he  bequeathed  "  all 
my  shares  in  the  Nottingham  Canal  Navigation."  This  appears 
to  me,  consistently  with  all  the  authorities,  to  be  a  bequest  of  the 
shares  in  question,  and  I  consequently  think  that  the  widow  was 
bound  to  elect. 

[The  remainder  of  the  judgment  deals  with  a  question  not  included 
in  this  report.] 
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WEDDERBURN  v.  WEDDERBURN. 

(4  My.  &  Cr.  41— 55;.S.  C.  8  L.  J.  (N.  S.)  Ch.  177 ;  3  Jur.  596.) 

By  articles  of  partnership,  between  three  persons,  it  was  stipulated  that, 
in  case  of  the  death  of  any  one  of  them,  his  interest  in  the  partnership 
shoidd  cease  on  a  certain  subsequent  day,  and  the  property  of  the  part- 
nership be  then  divided  between  the  surviving  partners  and  the  executors 
of  the  deceased  partner.  One  partner,  by  his  will,  directed  all  his  property 
to  be  converted  and  invested  for  the  benefit  of  his  children,  and  appointed 
his  co-partners  his  executoi*8,  and  died,  leaving  his  children  all  infants.  The 
two  surviving  co-partners,  having  proved  the  will,  had  the  property  of  the 
partnen<hip  valued,  and  then  proceeded  to  continue  the  business  under  a 
new  firm,  and  debited  the  new  firm  with  the  value  of  the  testator's  share  of 
the  partnership  property,  but  did  not  otherwise  execute  the  directions  either 
of  the  articles  or  of  the  will :  Held,  after  the  lapse  of  more  than  30  years 
that  the  children  who  had  approved  the  accounts  submitted  to  them  on 
attaining  majority  had  not  thereby  precluded  themselves  from  claiming 
an  account  of  the  subsequent  profits  (if  any)  attributable  to  the  retention  of 
their  father's  estate  in  the  business ;  that  this  transaction  must  bo  treated 
as  a  nullity,  so  far  as  the  children's  interests  were  concerned. 

[A  REPORT  of  this  appeal  affirming  the  decision  of  Lord  Langdale, 
M.B.^  will  be  found  at  the  end  of  the  report  of  the  case  in  the  Bolls 
Court  taken  from  2  Keen,  p.  722  (see  44  R.  R.  331,  at  p.  835).  The 
ultimate  result  of  the  litigation  was  to  re-establish  and  confirm  the 
valuation  made  by  the  executors  and  their  accounts,  and  to  show 
that  nothing  was  really  due  to  the  deceased  partner's  estate  in  respect 
of  any  subsequent  profits.  See  Wedderburn  v.  Wedderburu  (1856)  22 
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Beav.  84—124,  where  the  facts  exhibiting  the  state  and  condition  of 
the  partnership  at  the  death  of  the  testator  are  stated  in  a  more 
distinct  and  satisfactory  form  than  in  the  previous  reports.  Other 
intermediate  proceedings  in  this  litigation  are  reported  in  2  Beav. 
208,  17  Beav.  158,  and  18  Beav.  461,  but  those  reports  have  no 
direct  bearing  upon  the  main  object  and  result  of  the  litigation. — 
0.  A.  S.] 
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SANDERSON  v.  BATLET(l). 

(4  My.  &  Or.  56—62 ;    S.  0.  (now  Saund^rson  v.  Bailey)  8  L.  J.  (N.  S.)  Ch.  18 ; 

2  Jur.  958.) 

A  bequest  to  the  testator's  '*  first  cousins  or  cousins  gennan/'  does  not 
include  the  descendants  of  first  cousins. 

The  will  of  John  Garter,  the  testator  in  this  caase,  contained 
a  clause  in  the  following  words,  viz.  ''And  as  to  the  ultimate 
residue  or  surplus  of  the  money  to  arise  and  be  produced  from  my 
real  and  personal  estate,  hereinbefore  directed  to  be  sold  and 
converted  into  money,  I  declare  and  direct  that  the  same  shall  be 
in  trust  for  Jackson  Sanderson,  of  Brompton,  in  the  parish  of 
Northallerton,  in  the  county  of  York,  inn-keeper,  and  all  my  first 
cousins  or  cousins  german,  who  shall  be  living  at  the  time  of  my 
decease,  in  equal  shares,  their  respective  executors,  administrators, 
and  assigns." 

The  plaintiff,  Ann  Bocock,  was  the  daughter  of  an  uncle  of  the 
testator,  and  the  defendant,  John  Watson,  was  the  grandson  of  the 
same  uncle ;  and  the  bill  alleged  that  there  were  upwards  of  forty 
other  persons  who  stood  in  one  or  other  of  those  degrees  of 
relationship  to  the  testator.  The  only  question  in  the  cause  was 
the  construction  to  be  put  upon  the  words  "  my  first  cousins  or 
cousins  german." 

By  the  decree  made  by  the  Vicb-Chancellor  upon  the  hearing 
of  the  cause,  on  the  20th  of  December,  1836,  his  Honour  declared 
that  the  first  cousins  in  the  first  degree  of  the  testator,  living  at  his 
death,  and  the  descendants  of  all  first  cousins  in  the  first  degree  of 
the  ^testator,  such  descendants  being  living  at  the  death  of  the 
testator,  were  entitled  under  the  words  "  all  my  first  cousins  or 
cousins  german,"  contained  in  the  testator's  will ;  and  he  referred 
it  to  the  Master  to  ascertain  who  were  such  first  cousins  and 
descendants  of  first  cousins. 

From  this  decree  the  plaintiffs  now  appealed. 

(1)   Wilk9  V.  Bannister  (1885)  30  Ch.  D.  512,  54  L.  J.  Ch.  1139,  53  L.  T.  247. 


VOL.  XLYiii.]       1637-38.     CH.     4  MY.  &  CR.  57—60.  9 

Mr,  Wigram,  Mr.Bichner,  and  Mr.  Amphlett,  in  support  of  the    Sanderson 
appeal,  contended  that  no  descendants  of  first  cousins  could  be      bayley. 
admitted  to  share. 

Mr.  Treslove  and  Mr.  Loftus  Wigram^  contrciy  for  John  Watson. 

Mr.  Duckworth  for  the  defendant  Bayley,  the  executor  and 
trustee  of  the  will. 

Mr.  Wigraniy  in  reply. 

[The  principal  authorities  cited  are  referred  to  in  the  following 
judgment :] 

The  Lord  Chancbllor,  [after  stating  the  question,  said :]  1838. 

Xov,  12. 

There  is  nothing  in  the  will  from  which  it  can  be  collected  that         — 
the  testator  understood  and  intended  to  use  the  expression  "  first        ^  ^^  ■^ 
cousins  or  cousins  german,"  in  any  other  than  their  ordinary  sense. 
The  case,  therefore,  must  be  decided  upon,  first,  what  is  the  natural 
and  correct  meaning  of   the  words  used;   and   secondly,   upon 
authority,  if  any  can  be  found,  to  assist  in  the  construction. 

It  is  clear  that  the  testator  intended  to  use  the  two  expressions, 
"  first  cousins  or  cousins  german,"  in  the  same  sense ;  the  one  as 
explanatory  of  the  other.  What  then  is  the  meaning  of  a  first 
cousin?  Obviously,  the  relation  first  in  degree  to  whom  that 
appellation  is  given ;  that  is,  the  child  of  an  uncle  or  aunt ;  and  to 
no  other  does  the  appellation  belong ;  for  though  the  child  of  such 
first  cousin  is  called  a  first  cousin  once  removed,  it  is  not  known  by 
the  appellation  of  first  cousin ;  and,  in  fact,  it  is  a  cousin  in  the 
second  degree,  though  not  called  a  second  cousin,  as  being  the 
second  class  of  persons  to  whom  the  appellation  of  cousin  is  given. 
The  testator  has  given  his  property  to  his  first  cousins,  and  if  first 
cousins  and  first  cousins  once,  twice,  or  in  other  further  degrees 
removed,  are  known  by  different  appellations,  how  can  the  latter 
take  under  the  appellation  of  first  cousins  ? 

If  this  meaning  of  the  term  "  first  cousin  "  were  doubtful,  the 
doubt  would,  I  think,  be  removed  by  the  additional  term  "  cousin 
german."  I  have  looked  into  several  dictionaries,  and  I  find  that 
in  them  all  the  two  terms  are  treated  as  synonymous,  and  in  some 
both  are  explained  as  meaning  children  of  a  brother  or  sister ;  thus, 
in  Chambers's  edition  of  Johnson,  it  is  said,  "  The  *ehildren  of  [  *^*^^  ] 
brothers  and  sisters  are  called  cousins  german,  the  only  sense  in 
which  the  word  is  now  used."     So  in  Boniface's  French  Dictionary, 
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SANDERSON    I  find,  "  Flrst  cousin — cousin  german— children  of  brothers  and 
Baylky.      sisters."     So  in  Ainsworth,  under  **  Patraelis  " — **  a  cousin  german 
by  the  father's  side,  a  father's  brother's  son ;  "  "  Prater  patruelisy 
the  father's  brother's  son  or  cousin  german." 

[His  Lordship  then  observed  that  there  was  not  any  case  directly 
in  point,  but  he  cited  Kadclife  v.  Btwkley  (i)  as  showing  that  the  term 
"  children  "  does  not  include  grandchildren,  and  Shelley  v.  Bi-yer  (2) 
as  showing  that  the  term  nephews  and  nieces  does  not  include  great 

[  61  ]  nephews  and  great  nieces ;  and  he  then  continued  as  follows  :J  It 
is  true  that  there  are  cases  in  which  cousins  once  or  of tener  removed 
have  been  held  to  take,  though  not  specifically  named.  Mayott  v. 
Mayott  (3),  SUcox  v.  Bell  (4),  and  Charge  v.  Goody er  (5),  are 
instances.  All  these  cases  proceed  upon  the  same  principle,  but 
which  appears  to  me  to  be  wholly  inapplicable  to  the  present.  In 
all  those  cases  the  gift  was  to  all  the  testator's  first  and  second 
cousins,  and  in  all,  first  cousins  once  removed  were  held  to  be 
entitled  (6) ;  but  not  because  they  were  first  cousins,  but  because 
they  were  within  the  degree  of  second  cousins ;  and  so  entirely  was 
that  the  reason,  that  in  the  first.  Lord  Kenyon  said,  the  intention 
was  to  give  to  relations  not  more  remote  than  second  cousins  (7) ; 

[  *62  ]  and  in  the  two  *last  of  those  cases,  first  cousins  twice  removed  were 
included.  Sir  John  Leach  declaring,  in  the  last  case,  that  all  persons 
of  the  degree  of  second  cousins  were  included.  He  would,  therefore, 
have  excluded  first  cousins  three  times  removed,  whereas  if  the 
parties  had  been  included  as  first  cousins,  all,  however  removed, 
must  have  been  included,  as  they  necessarily  are  in  the  Vice- 
Chancellob's  decree  in  this  case,  for  all  are  first  cousins  in  the 
sense  put  upon  that  term  by  the  decree. 

These  decisions,  therefore,  not  only  do  not  prove  that  the  term 
'*  first  cousins "  can  be  extended  to  include  first  cousins  once 
removed,  but  the  principle  upon  which  they  are  founded  assumes 
that  that  cannot  be  done.  That  principle,  indeed,  applied  to  the 
present  case,  would  prove  that  if  the  descendants  of  first  cousins 
were  included,  third  cousins  must  be  included  also,  inasmuch  as 
second  and    third   cousins   may  well  be   within   that  degree   of 

(1)  7  B.  E.  383(10  Ves.  195.)  (6)  In  Siicox  v.  liill  and  Cfum/e  v. 

(2)  23  R.  K.  32  (Jac.  207).  (hnnlytr,  the  persons  in  question  were 

(3)  2  Br.  C.  C.  125.  first  cousins,  twice  removed. 

(4)  24  R.  R.  173  (I  Sim.  &  St.  (7)  Including,  therefore,  as  Lord 
301).  Kenyon  held,   a  great  niece  of  the 

(5)  27  R.  R.  42  (3  Rustf.  140).  testator. 
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relationship    in    which   the    descendants    of    first    cousins    may    Sandebson 
possibly  be  foand:  but  this  would  be  absurd.  Baylet. 

I  am,  for  these  reasons,  of  opinion  that  the  decree  of  the  Vicb- 
CHANCEiJiOR  must  be  varied,  according  to  the  opinion  I  have 
expressed,  which  may  be  eflfected  by  omitting  the  words,  "  and  the 
descendants  of  all  first  cousins  in  the  first  degree  of  the  said 
testator,  such  descendants  being  living  at  the  death  of  the  testator," 
and  in  a  further  part  omitting  the  words,  ^*  and  descendants  of 
first  cousins." 


PKICE  V.  DEWHTJEST.  ,    \ft  ,o 

./an.  11, 12, 13. 
(4  My.  &  Gr.  76—86  ;  S.  0.  8  L.  J.  (N.  S.)  Oh.  57.)  iVbr.  19. 

[A  NOTE  of  the  judgment  on  this  appeal  affirming  the  decision         Lord 
of  Shadwell,  V.-C,  will  be  found  at  the  end  of  the  report  below,     ^^^^^^^' 
taken  from  8  Simons,  279,  see  42  R.  E.  176,  at  p.  185.] 


SCOTT  V.  DAVIS.  J^^- 

May  9,  10. 
(4  My.  &  Or.  87-^93 ;  S.  C.  2  Jur.  1057.)  Mv,  21. 

A  testator  bequeathed  a  sum  of  Long  Annuities  to  trustees  upon  trust  Xx)Td 

for  his  daughter  for  life,  for  her  separate  use,  and  after  her  death,  upon    Cottbnham, 
trust  for  such  persons  as  she  should  by  will  appoint.     One  of  the  trustees  ^•^* 

purchaaed  of  the  daughter  and  her  husband  the  absolute  interest  in  the  [  ^7  ] 

Long  Annuities,  and  took  an  assignment  to  himself  of  the  daughter's  life 
interest  in  them,  accompanied  by  what  purported  to  be  an  execution  by  the 
same  instrument  of  her  testamentary  power  over  the  reversion,  with  a 
covenant  by  the  daughter  and  her  husband  for  quiet  enjoyment,  and  for 
further  assurance.  It  was  alleged  that  the  price  paid  was  inadequate : 
Held  that,  independently  of  any  question  of  inadequacy  of  price,  the 
transaction  could  not  stand;  and  upon  the  daughter's  o£Fer,  after  her 
husband's  death,  to  repay  the  consideration  money  with  interest,  the  deed 
was  set  aside. 

The  Lord  Chancellor: 

The  plaintiff  in  this  case  was  entitled,  under  her  father's  will, 
to  certain  interests  in  a  sum  of  200Z.  Long  Annuities,  which,  by  the 
bill,  she  seeks  to  have  restored  to  her.  By  this  will,  the  testator 
bequeathed  the  residue  of  his  estate  to  Sir  John  Brewer  Davis, 
Thomas  Langley,  and  Leaver  Legg,  upon  trust  as  to  200Z.  Long 
Annuities  for  his  wife,  for  life,  and  after  her  decease,  upon  trust  to 
pay  the  annual  income  thereof,  as  and  when  the  same  should  be 
received,  during  the  life  of   his  daughter,  the  plaintifl*,  into  her 
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Scott  proper  hands,  or  into  the  proper  hand  or  hands  of  such  person  or 
Davis.  persons  as  she  should,  from  time  to  time,  by  writing,  nominate  or 
appoint  to  receive  the  same ;  the  testator's  will  being,  that  the 
annual  income  of  the  said  Long  Annuities,  should  be  for  the  sole 
and  separate  use  and  at  the  free  disposal  of  his  daughter,  during 
her  life,  exclusive  and  independent  of  any  husband,  and  so  as  not 
to  be  subject  or  liable  to  the  debts  and  engagements,  contracts,  or 
intermeddling  of  any  husband ;  and  her  receipt  alone,  or  the  receipt 
of  such  person  as  she  should  nominate  or  appoint  to  receive  such 
income,  should  alone  be  a  sufficient  discharge :  and  after  the 
decease  of  his  daughter,  upon  trust  to  transfer  the  said  Long 
Annuities  unto  such  person  or  persons,  and  in  such  manner  and 
form,  as  his  said  daughter,  in  and  by  her  last  will  and  testament 
[  ♦88  ]  in  *writing,  or  any  writing  in  the  nature  of  or  purporting  to  be 
her  last  will  and  testament,  to  be  signed  and  sealed  by  her  alone, 
whether  covert  or  sole,  and  notwithstanding  coverture,  in  the 
presence  of  two  or  more  credible  witnesses,  attesting  the  same, 
should  nominate,  order,  direct,  or  appoint,  and  in  default  thereof, 
upon  trust  for  the  next  of  kin  of  the  testator. 

The  deed  under  which  the  defendant  claims  these  Long  Annuities 
against  the  testator  s  daughter,  bears  date  the  20th  of  May,  1815, 
and  the  parties  to  it  are  John  Scott  and  Elizabeth  his  wife,  the 
testator's  daughter,  and  Sir  John  Davis,  one  of  the  trustees  and 
executors.  It  recites  the  will  and  the  death  of  the  testator's  widow, 
and  that  Sir  John  Davis  had  contracted  and  agreed  with  the  said 
John  Scott  and  Elizabeth  his  wife,  for  the  absolute  purchase  of  the 
said  2001.  Long  Annuities,  and  each  of  their  estate  and  interest 
therein,  at  or  for  the  price  or  sum  of  2,500/.  John  Scott  and 
Elizabeth  his  wife,  then  assign  the  said  2001.  Long  Annuities,  and 
all  their  right,  title,  estate,  and  interest  therein,  to  Sir  John  Davis, 
for  his  own  use  and  benefit,  for  all  the  estate,  term,  and  interest  of 
Elizabeth  Scott  therein.  The  deed  then  assumes  the  form  of  a  will, 
by  which  Elizabeth  Scott  appoints  that  Sir  J.  Davis  shall  and  may 
receive  and  enjoy  the  2002.  Long  Annuities,  so  long  as  the  same 
shall  continue  payable ;  and  she  gives  the  same  to  him  for  his  own 
use  and  benefit.  John  Scott  and  Elizabeth  his  wife,  are  then  made 
to  covenant  that  the  power  is  subsisting,  and  for  the  quiet  possession 
and  enjoyment  by  Sir  J.  Davis  of  the  Long  Annuities,  against  them, 
their,  or  either  of  their  appointees  or  assigns,  or  any  other  person 
or  persons  whomsoever,  and  for  further  assurance. 

It  appears   that   2,500/.  was,  at   the   date  of   this  transaction, 
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considerably  less  than  the  value  of  200/.  Long  *Annuities  according        scott 
to  the  then  price  of  that  stock,  the  answer  (i),  in  one  part,  stating       davib. 
it  to  be  800/.,  and  in  another  400/.  less  than  the  market  price ;  but       [  *89  ] 
this  is  accounted  for  from  the  insecurity  of  the  title  beyond  the  life 
estate  of  Mrs.  Scott. 

I  am  much  relieved  at  finding  what  I  conceive  to  be  safe  and 
satisfactory  grounds  for  my  judgment  in  this  case  without 
particularly  adverting  to  the  numerous,  and,  in  many  respects, 
irreconcilable,  decisions  upon  the  subject  of  the  powers  of  a 
married  woman  over  a  fund  settled  to  her  separate  use,  where  there 
are  no  expressed  provisions  against  anticipation.  That  the  rights 
of  others  to  deal  with  a  married  woman  as  a  feme  sole  are  limited 
by  the  provisions  of  the  gift  to  her  separate  use  is  the  principle  of 
all  the  equitable  jurisdiction  upon  this  subject ;  and  it  would  seem 
to  be  impossible  not  to  see  from  the  terms  used  by  this  testator 
that  his  intention  was,  that  his  daughter  should  have  power  only  over 
the  income  as  it  accrued ;  but  the  decisions  seem  to  require,  in  such 
eases  alone,  that  the  intention  of  the  testator  should  be  expressed 
in  a  particular  form  of  words,  and  that  anticipation  should  be, 
in  terms,  prohibited.  My  decision  of  this  case  will  be  found  to  be 
consistent  with  the  supposition  that  Mrs.  Scott  might,  under  her 
father*s  will,  have  effectually  assigned  all  the  future  dividends  of 
these  Long  Annuities  which  might  have  accrued  during  her  life. 

It  is  also  unnecessary  for  me  to  consider  how  far  Sir  John  Davis's 
situation  as  an  executor  and  trustee  would  have  prejudiced  his  title 
as  a  purchaser,  if  his  purchase  had  been  impeachable  only  on  that 
ground.  *It  will  be  observed  that  his  purchase  is  of  the  whole  of  [  '90  ] 
these  Long  Annuities  so  long  as  they  shall  be  payable,  that  is,  of 
Mrs.  Scott's  life  estate,  and  of  so  much  of  the  annuities  as  might 
be  payable  after  her  death,  and  the  consideration  is  one  entire  sum. 

It  is  necessary  to  consider  what  must  have  been  the  object  of  the 
testator  in  making  these  provisions  for  his  daughter  in  the  form  in 
which  he  made  them,  and  from  thence  •to  ascertain  what  were  the 
duties  of  the  trustee  whom  he  appointed  to  protect  her  enjoyment 
of  them.  The  authorities  perhaps  preclude  me  from  assuming  that 
it  was  his  object,  and  therefore  the  duty  of  the  trustee,  to  protect 
her  against  any  act  of  herself  or  of  her  husband  which  might 
deprive  her  of  the  future  income  of  these  annuities;  but  they 
fortunately  authorise  me  in  assuming  that  it  was  the  testator's 

(1)  Of  Horatiu  Davis,  a  purchaser      Long  Annuities  had  been  bequeathed 
from  John  Henry  Dayis,  to  whom  the      by  Sir  John  Davis. 
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Scott  object,  and  therefore  the  duty  of  the  trustee,  to  secure  to  her  the 
Davis.  ^©6  uncontrolled  dominion  over  what  might  remain  of  these 
annuities  at  the  time  of  her  death,  by  a  testamentary  disposition. 
The  testator,  therefore,  has  not  given  to  her  any  power  to  dispose 
of  them  by  any  deed,  but  only  by  a  revocable  instrument ;  but  this 
object  of  the  testator,  to  secure  which  Sir  John  Davis  was  appointed 
a  trustee,  he  has,  by  every  means  in  his  power,  endeavoured  to 
defeat.  He  has  procured  her  to  make  a  testamentary  disposition, 
and  as  far  as  possible  to  prevent  it  ever  being  revoked.  He  has 
made  the  husband  and  the  wife  covenant  for  quiet  enjoyment  against 
any  other  appointee,  or  any  other  persons  whomsoever,  and  for 
further  assurance.  Any  infirmity  in  this  covenant  as  against  the 
wife  cannot  be  set  up  on  behalf  of  Sir  J.  Davis. 

Assuming  that  Mrs.  Scott  might  be  considered  as  a  feme  sole  as 
to  her  life  estate  in  the  income  arising  from  the  Long  Annuities, 
[  •J)!  ]  she  could  only  be  so  considered  as  to  *so  much  of  the  annuities  as 
might  be  payable  after  her  death  to  the  extent  of  the  power  given  to 
her  of  disposing  of  them  by  will,  revocable  at  her  pleasure,  up  to 
the  moment  of  her  death.  But  the  attempt  has  been  to  enable  her 
to  sell  this  remaining  interest  in  her  lifetime,  and  so  to  use  the 
power  given  to  her  by  her  father's  will,  as  to  deprive  her  of  the 
benefit  he  intended  to  secure  to  her.  Had  this  been  the  only 
circumstance  in  the  case,  I  should  have  felt  no  difficulty  in  acting 
upon  it,  in  the  absence  of  authority ;  but,  in  addition  to  this,  it 
appears  that  all  this  was  done  to  effect  a  purchase  by  the  trustee 
himself,  at  a  price  admitted  to  be  considerably  under  the  market 
price  of  the  day ;  and  assuming,  which  however  it  is  impossible  to 
estimate,  that  this  diminution  of  price  was  not  more  than  fairly 
attributable  to  the  infirmity  of  the  title,  it  was  an  actual  loss  of  so 
much  to  the  married  woman.  The  testator's  provisions  to  secure  to 
his  daughter  the  enjoyment  of  the  whole,  became,  by  the  act  of  the 
trustee  whose  duty  it  was  to  protect  her  in  such  enjoyment,  the 
ground  of  a  sacrifice  of  a  considerable  part.  The  case  of  Parkes  v. 
White  (i),  which  was  not,  I  think,  quoted  in  the  argument,  is  very 
similar  to  the  present,  and  many  of  the  observations  of  Lord  Eldon 

(1)  11  Yes.  209;  the  circumstanoee  said  (11  Yes.  p.  231  ):'<  I  should  hesitate 

of  which  case  were  very  singular,  and  long,  before  I  should  say,  that,  where 

the  attempted  sale  of  the  reversion  there  is  a  settlement,  by  which  a  wife 

(over  which  the  wife  had  only  a  general  is  under  contract  to  have  free  power  to 

testamentary  power)  to  the  trustee  of  make  a  will  during  the  whole  oover- 

the  settlement  at  an  undervalue  was  set  ture,  this  Court  would  act  upon  any 

aside.    On  that  occasion  Lord  Eldon  instrument,  the  object  of  which  is  to 
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in  that  case  might  be  adopted  in  deciding  it.  There,  indeed,  the  scott 
sale  of  the  life  estate  was  supported  because  it  was  a  perfectly  davis. 
distinct  transaction ;  but  here  the  whole  constitutes  but  one  trans- 
action, and  cannot  be  separated.  The  defendant,  Horatio  Davis, 
says  that  he  is  a  purchaser  for  a  valuable  consideration  without 
notice,  and  that  the  plaintiff  has  confirmed  his  title ;  but  it  is 
obvious  that  this  defence  cannot  avail  him.  His  purchase  is  only 
of  an  equity,  and  the  circumstances  of  the  property  affected  him 
with  notice,  if  that  were  necessary ;  and  as  to  the  confirmation,  it 
consists  in  making  other  testamentary  dispositions  in  favour  of  the 
^parties  claiming  through  the  trustee,  under  the  pressure  of  what  [  *92  ] 
had  before  taken  place,  and  the  supposed  obligation  arising  from  it ; 
and  all  these  acts  are,  as  I  collect,  during  the  coverture.  The 
property,  fortunately,  from  the  honourable  conduct  of  the  other 
trustee,  Mr.  Langley,  remained  accessible  to  the  plaintiff;  and  1  do 
not  hesitate  to  concur  in  the  degree  of  the  Yigb-Chancellor, 
declaring  it  to  be  still  subject  to  the  plaintiff's  rights  and  equities. 
The  decree,  as  stated  in  the  petition  of  appeal,  declares  that  the 
purchase  ought  to  be  set  aside  ''  for  insufficient  consideration."  If 
that  forms  part  of  the  decree,  it  must,  I  think,  be  altered  by  striking 
out  those  words,  as  it  might  be  inferred  from  their  remaining  in  the 
decree  that  the  transaction  was  impeachable  upon  that  ground  only. 
Sir  J.  Davis  paid  to  the  husband  the  purchase  money  for  what,  in 
my  opinion,  he  had  no  right  to  take  from  the  wife.  The  wife,  by 
her  bill,  offers  to  repay  that  sum ;  and  the  ^decree  adopts  that  [  *93  ] 
coarse.  I  think  that  those  who  claim  through  Sir  J.  Davis  have 
reason  to  be  satisfied  with  this  arrangement. 

Many  letters  are  set  out  in  the  answer  for  the  purpose  of 
showing  that  Sir  J.  Davis  only  yielded  to  the  entreaties  of  the 
husband  and  wife ;  and  they  certainly  do  show  long  and  repeated 
attempts  to  induce  him  to  abandon  his  duty  as  a  trustee.  He 
resisted  for  a  considerable  time,  and  it  is  to  be  lamented  that 
he  did  not  continue  to  do  so.  The  letters  prove  the  distress  of  the 
husband,  the  effect  of  that  distress,  and  of  the  influence  of  the 
husband  upon  the  wife,  and  the  endeavours  hence  arising  to  get 
possession,  at  any  sacrifice,  of  the  property  intended  by  the  father 
for  the  future  provision  of  the  wife.    All  this  Sir  J.  Davis  was 

put  that  power  under  a  oontroul,  that  effect  of  which  ia  to  put  her  mind 

contradicts  the  whole  effect    of   the  under  a  controul :  a  state,  in  which 

contract  upon  marriage :  an  indemnity  the    party,    taking   that   indemnity, 

being  taken  from  the  husband  against  knows  she  ought  not  to  be  placed." 
her  making  that  will:  the  necessary 
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Scott  appointed  trustee  to  resist,  to  prevent  such  sacrifice  and  to  protect 
Davis.  such  future  provision.  Unfortunately  he  failed  in  this  duty,  and 
himself  became  the  purchaser  at  a  price  which,  without  imputing 
any  dishonest  motives  to  him,  operated  as  a  loss  to  the  cestui  que 
trust.  Such  a  transaction  cannot  stand ;  and,  providing  for  the 
alteration  I  have  directed,  I  must  dismiss  this  appeal  with  costs. 

Sir  W.  Home  and  Mr.  Gordon,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Allfrey,  for  the  defendant,  Horatio  Davis. 


1837. 
Not,  24. 

1838. 
Jvly  24. 

Loixl 

Tottenham, 

L.C. 

[  »•>  ] 


1831. 
f  4  Sim.  152  ] 


[  *153  ] 


8T0CKEN  V.  8T0CKEN  (1). 

(4  Simons,  152—160;  2  My.  &  K.  489;  4  L.  J.  (N.  S.)  Ch.  278;    affinned, 
4  My.  &  Cr.  95—100 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  305;  2  Jur.  693.) 

A  covenant  to  settle  on  particular  persons  all  the  covenantor's  personal 
estate,  subject  only  nevertheleft,  and  without  prejudice  to  any  other  dis- 
positions, qualifications,  or  changes,  which  he  should  make  by  his  will  of 
or  concerning  the  same  or  any  part  thereof,  is  only  a  provision  for  a  case 
of  intestacy,  and  does  not  prevent  the  covenantor  from  bequeathing  the 
whole  of  his  personal  estate  to  other  persons. 

By  a  marriage  settlement,  personal  estate  was  settled,  by  the  father  of 
the  wife,  in  trust  for  her  for  life,  with  remainder  to  her  children,  equally, 
as  tenants  in  common,  and  in  default  of  a  child  attaining  a  vested  interest, 
in  trust  for  the  husband,  with  a  direction  that  after  the  wife's  death  the 
trustees  should  apply  the  income  at  their  discretion  for  the  maintenance 
and  education  of  the  children  during  their  minorities. 

Held,  that  after  the  wife's  death  the  husband  was  entitled  to  require 
that  the  income  should  be  applied  to  the  maintenance  and  education  of  the 
children,  notwithstanding  that  he  was  himself  of  ample  ability  to  maintain 
and  educate  them. 

[The  following  statement  of  the  facts  of  this  case  is  taken  from 
4  Simons,  152:  (2)] 

By  the  settlement  on  the  second  marriage  of  William  Stocken 
with  Mary  Ann  Bettesworth,  certain  leasehold  estates  were  assigned, 
by  John  Maslin  Bettesworth,  the  lady's  father,  to  two  trustees, 
of  whom  John  Simpson  was  the  survivor,  subject  to  the  life  interests 
of  John  Maslin  Bettesworth  and  his  wife,  upon  trust  for  the  separate 
use  of  Mrs.  Stocken,  for  her  life,  and,  after  her  decease,  upon  trust 
for  the  children  of  the  marriage  equally  as  tenants  in  common, 
and  to  be  assigned  and  ^transferred  to  them  at  their  respective 
ages  of  21 ;   and,  in  case  all  the  children  should  die  under  21, 

(1)  Wilson  V.  Tumtr  (1883)  22  be  inserted  among  the  cases  reported 
Ch.  D.  623.  from  4  Simons  in  33  R  E.  at  p.  103.— 

(2    A  reference  to  this  appeal  should      0.  A.  S. 
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then  in  trust  for  W.  Stocken,  his  executors,  administrators  and  Stocken 
assigns,  and  the  trustees  were  directed,  after  the  death  of  the  btocken. 
survivor  of  Mr.  and  Mrs.  Bettesworth  and  Mrs.  Stocken,  to  apply 
the  rents  and  profits,  at  their  discretion,  for  the  maintenance  and 
education  of  the  children,  during  their  minorities.  And  William 
Stocken  covenanted  that  he  would  permit  Mary  Ann  Bettesworth 
to  enjoy,  for  her  separate  use,  as  well  the  property  thereby 
assigned,  as  any  future  or  other  property  which  should  accrue  to 
her,  either  from  her  father,  or  any  other  person.  And  J.  M.  Bettes- 
worth covenanted  that  all  the  goods,  chattels  and  effects  which  he 
should  die  possessed  of  or  entitled  to,  should,  upon  his  decease,  be 
settled  upon  M.  A.  Bettesworth,  for  her  separate  use,  during  her 
life,  and,  after  her  decease,  for  the  benefit  of  all  her  children, 
equally,  in  the  same  manner  as  the  premises  thereby  assigned 
were  settled  for  their  benefit :  "  Subject  only,  nevertheless,  and 
without  prejudice  to  any  other  dispositions,  qualifications  or 
changes  which  J.  M.  Bettesworth  should  or  might  make,  by  his 
last  will  and  testament,  of  or  concerning  the  same,  or  any  part 
thereof."  In  the  covenant  against  incumbrances  contained  in  the 
settlement,  a  mortgage  for  500Z.  and  a  further  charge  of  100^., 
created  by  J.  M.  Bettesworth,  were  excepted. 

Mr.  and  Mrs.  Bettesworth  died  in  the  lifetime  of  Mrs.  Stocken. 

Mr.  Bettesworth,  by  his  will,  after  bequeathing  a  legacy  of  lOOZ. 
gave  the  residue  of  his  estate  and  effects  after  payment  of  his  debts, 
legacies,  and  *funeral  and  testamentary  expenses,  to  William  [  'i^*  ] 
Stocken,  and  ajgpointed  him  his  executor.  Stocken  proved  the 
will ;  and,  after  paying  the  testator's  debts  and  the  legacy  of  1002. 
appropriated  the  residue  to  his  own  use. 

Mrs.  Stocken  died  in  September,  1812,  leaving  her  husband  and 
two  infant  children,  Francis  M.  Stocken,  and  M.  A.  Stocken  sur- 
viving her.  Upon  her  death,  Simpson,  the  surviving  trustee,  who 
did  not  appear  to  be  then  accurately  acquainted  with  the  contents 
of  the  settlement,  inquired  of  Mr.  Stocken  whether  it  would  be 
necessary  for  him  to  take  any  steps  with  respect  to  the  leasehold 
property  the  subject  of  the  settlement ;  and,  being  answered  in  the 
negative,  he  permitted  Mr.  Stocken  to  enter  into,  and  continue  in 
possession  of  the  leasehold  premises,  till  his  death.  Stocken  kept 
no  accounts  of  the  rents  vihich  he  received,  but  mixed  them  with 
his  own  monies. 

Mr.  Stocken  died  in  1824,  leaving  his  two  children,  who  were 
still  infants,  surviving  him;  and  having,  by  his  will,  dated  the 
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Stockkn  ist  November,  1823,  given  them  considerable  benefits,  partly  in 
Stockkn.  pecuniary  legacies,  and  partly  by  devises  of  real  estates,  he 
devised  and  bequeathed  to  Oliver  Thomas  Joseph  Stocken,  his  son 
and  heir  by  a  former  marriage,  other  portions  of  his  real  and 
personal  estate,  and  gave  to  him  all  the  residue  of  his  estate  and 
effects,  and  appointed  him,  together  with  the  other  defendants 
King  and  Dawson,  executors  of  his  will. 

Shortly  after  the  death  of  Mr.  Stocken,  Mr.  Simpson  discovered 
[  *156  ]  a  copy  of  the  settlement,  and,  having  been  ^advised  upon  its  effect, 
he  applied  to  the  executors  to  have  the  leasehold  property  given 
up  to  him  ;  and  he  was,  accordingly,  let  into  possession  of  it. 

In  June,  1826,  the  bill  was  filed  by  Francis  Maslin  Stocken, 
Mary  Ann  Stocken,  and  Simpson,  against  the  executors  of  Mr. 
Stocken,  who  were  also  the  devisees  in  trust  of  the  estates  devised 
for  the  benefit  of  the  infant  plaintiffs,  praying,  among  other  things, 
for  an  account  of  the  rents  and  profits  of  the  settled  estates  received, 
by  William  Stocken,  in  his  life,  and,  after  his  decease  by  his 
executors,  and  for  an  account  of  Bettesworth's  residuary  estate, 
and  that  what  should  be  found  due,  on  the  taking  of  such  accounts, 
might  be  declared  to  be  a  debt  due  from  William  Stocken's  estate, 
and  to  be  payable  with  interest. 

The  defendants,  by  their  answer,  admitted  that  W.  Stocken  had 
received  the  rents  of  the  leasehold  estates,  and  mixed  them  with 
his  own  monies,  and  that  he  had  kept  no  accounts  ;  but  they  alleged 
that  he  had  paid  off  the  mortgage  and  further  charge  upon  those 
estates,  and  laid  out  a  part  of  the  rents,  in  the  purchase  of  a 
portion  of  the  estates  devised  to  the  infant  plaintiffs,  and  that  he 
had  maintained  and  educated  them  at  his  own  expense  ;  and  they 
claimed  to  have  allowances  made  to  them  in  respect  of  the  sums 
so  paid  and  laid  out,  and  also  in  respect  of  William  Stocken  having 
maintained  and  educated  the  infant  plaintiffs,  although  they 
admitted  that  he  was  of  ample  ability  so  to  do. 

Mr,  Spence  and  Mr.  Ooodeve,  for  the  plaintiffs,  contended  that 
[  ♦loe  ]  W.  Stocken  having  been  of  ability  to  maintain  *and  educate  his 
children,  he  was  not  entitled  to  any  allowance  for  what  he  had 
expended  for  those  purposes :  that  the  plaintiffs  were  entitled  to  an 
inquiry  as  to  the  circumstances  under  which  the  mortgage  and 
further  charge  had  been  paid  off;  and  to  an  account  of  J.  M. 
Bettesworth's  residuary  estate,  as  being  bound  by  the  covenant  in 
the  settlement 
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Sir  E.  Sugden  and  Mr.  Koe,  for  the  defendants  :  Stocken 

First.  The  defendants  are  entitled  to  an  inquiry,  as  to  what  Stockkn. 
would  have  been  a  proper  allowance  for  the  maintenance  of  the 
infant  plaintififs,  and  to  have  the  amount  deducted  from  the  sum 
received  on  account  of  the  rents.  The  settlement  was  made  on  the 
second  marriage  of  Mr.  Stocken.  It  was  part  of  the  contract  that 
the  rents  should  be  applied  in  maintaining  the  children  of  that 
marriage ;  and  Mr.  Stocken  was  entitled,  as  a  purchaser,  to  the 
benefit  of  that  trust :  Mundy  v.  Earl  Howe  (i).     *     *      * 

Secondly.  *  *  There  ought  to  be  an  inquiry  as  to  what  part 
of  the  rents  received  by  Mr.  Stocken,  was  expended  by  him  in  the 
purchase  of  the  devised  estates. 

Thirdly.      The  infant  plaintiffs  are  not  entitled  to  anything 
under  Bettesworth's  covenant.     *     *     The  covenant  was  merely       [  157  ] 
a  provision  in  case  of  intestacy. 

Fourthly.  The  benefits  given  to  the  plaintiffs  under  their  father's 
will,  are  to  be  taken  as  a  satisfaction,  pro  tanto,  of  what  may  be 
found  due,  from  his  estate,  in  respect  of  the  rents  which  he  received, 
and  mixed  with  his  own  monies  :  Hinchcliffe  v.  Hinchcliffe  (2). 

Mr.  Spence,  in  reply  : 

I.  This  case  does  not  fall  within  the  principle  of  Mundy  v.  Earl 
Howe  (1).  *  *  The  provision  was  the  *mere  bounty  of  the  lady's  [  *158  ] 
father.  But  even  admitting  that  Mr.  Stocken,  if  an  application  had 
been  made  to  the  Court  in  his  lifetime,  would  have  been  entitled 
to  an  allowance  for  his  children's  maintenance,  none  can  be  made 
at  this  distance  of  time :  Ex  parte  Darlington  (3). 

n.  The  defendants  *  *  state  Mr.  Stocken  to  have  mixed  the 
rents  with  his  own  monies,  and  to  have  kept  no  accounts.  How  is 
it  possible  then  that  they  should  be  ear-marked.  There  is  not 
only,  therefore,  no  evidence  of  the  expenditure,  but  the  evidence 
tends  the  other  way. 

in.    The    construction    put    upon    Bettesworth's    covenant  is 
irrational.     *    *    The  object  of  this  settlement  was  to  make  a       [  169  ] 
provision  for  the    wife    and    children,   which    the    construction, 
contended  for  on  the  other  side,  would  defeat. 

IV.  With  respect  to  the  claim  of  the  children  in  respect  of  the 
rents,  being  satisfied  by  the  benefits  given  to  them  by  their  father's 
will,  the  rule  relied  on  applies  only  to  cases  where  a  father  is 

(1)  4  Br.  C.  C.  223.  (3)  12  E.  E.  21  (1  Ball  &  B.  240). 

(2)  4  E.  E.  89  (3  Yes.  516). 
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Stocken 

r. 
Stooksk. 


bound,  by  covenant  or  otherwise,  to  provide  portions  for  his 
children,  Hinchcliffe  v.  Hinchcliffe  is  a  case  of  that  description. 
The  receipt  of  the  trust-monies,  in  the  present  case,  constitutes  a 
debt ;  and  that  furnishes  the  distinction :  Tolson  v.  Collins  (i). 


1831. 
Jan,  21. 

Shadwell, 
V.-C. 


[160] 


The  Vicb-Chancbllor  : 

With  respect  to  the  question  of  maintenance,  it  is  quite  clear 
that  Mr.  Stocken,  notwithstanding  he  was  of  ability  to  support 
his  children,  would  have  been  entitled,  under  this  settlement,  to 
have  an  adequate  portion  of  the  rents  applied  for  their  mainten- 
ance and  education ;  and  therefore,  it  ought  to  be  now  ascertained 
what  sums  were  proper  to  be  allowed  for  those  purposes ;  and  the 
defendants  must  have  credit,  in  account,  for  the  amount. 

Independently  of  the  covenant  by  Mr.  Stocken  having  the  effect 
of  giving  up  the  after-acquired  property  of  his  wife,  the  case  would 
fall,  precisely,  within  Mundy  v.  Earl  Hoive :  and  I  should  so  have 
decided  it,  even  if  that  covenant  had  been  wanting.  The  considera- 
tion of  marriage  alone,  constituted  the  father  a  purchaser ;  and  the 
benefit  of  the  trust  was  part  of  his  contract.  The  covenant  identifies 
the  two  cases  completely. 

With  respect  to  Mr.  Bettesworth's  covenant,  it  had  no  other 
effect  than  to  prevent  an  intestacy.  It  is  quite  clear  that  Mrs. 
Stocken  and  her  children  were  to  take  in  the  event  only  of  his 
making  no  other  disposition. 

The  monies  owing  from  Mr.  Stocken  to  his  children,  being  in  the 
nature  of  a  debt,  the  benefits  given  them  by  the  will  are  not  to  be 
considered  as  a  satisfaction :  but  there  should  be  an  inquiry  to 
ascertain  whether  any  portion  of  the  property  given  by  the  will  was 
derived  from  the  rents  of  the  leasehold  estates. 


1837. 
Kov,  24. 

[  4  My.  &  Cr. 
95] 


[96] 


[The  plaintiffs  appealed  from  this  decree,  as  reported  in  4 
My.  &  Cr.  95—100.] 

The  appeal  from  the  Vicb-Chancbllor's  decree  was  re-argued 
before  the  Lord  Chancellor  by  Mr,  Wigram  and  Mr.  Goodeve,  for 
the  plaintiffs  ;  and  by  Mr,  Bethell  and  Mr.  Wood,  for  the  defendants. 

The  following  cases  were  cited  and  commented  on :  Mundy  v. 
Earl  Howe  (2),  Meacher  v.  Young  (3),  Chancey's  case  (4),  Tolson  v, 
Colliris  (1),  Lane  v.  Dighton  (e). 


(1)  4R.  E.  264(4  Ves.  483). 

(2)  4  Br.  C.  C.  223. 

(3)  39  E,  R.  260  (2  My.  &  K.  490). 


(4)  1  P.  Wms.  408. 
(6)  Ambl.  409. 
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The  Lord  Chancellor  :  Stooken 

r. 

The  first  point  arises  upon  the  covenant  of  Bettesworth,  which      Stockbn. 
was  expressed  to  be  subject  to  any  other  dispositions,  qualifications,         ^^^* 

or  changes  which  he  might  make  by  his  will.    The  word  "  changes,"         * 

seems  by  the  report  of  the  case  before  the  Yice-Chancellor  (i),  to 
have  been  treated  as  if  it  had  been  **  charges."  Bettesworth,  by 
his  will,  gave  the  residue  of  his  property  to  William  Stocken, 
and  the  question  is,  whether  that  gift  is  to  take  effect,  or  whether 
Bettesworth  had  bound  himself  by  this  covenant  to  dispose  of  the 
residue  for  the  benefit  of  his  daughter,  Mrs.  Stocken,  and  her 
children,  the  plaintiffs.  On  the  part  of  the  plaintiffs  it  was  con- 
tended, that  the  words  of  the  proviso  contained  in  the  covenant 
only  extended  to  small  variations  not  altering  the  real  object  of  the 
previous  disposition,  which  it  is  said  was  a  disposition  of  his  whole 
residuary  property  in  favour  of  Mrs.  Stocken  and  her  children. 
It  is  quite  impossible,  however,  to  maintain  that  proposition,  and 
I  think  it  is  quite  clear,  upon  the  construction  of  this  covenant, 
that  all  Bettesworth  meant  to  say  was,  that  if  he  made  no  dis- 
position of  his  property,  it  should  go  thus.  It  was  a  provision 
against  intestacy,  and  did  not  bind  him  so  to  dispose  of  his  property. 
Take  the  words,  "any  other  dispositions,"  by  themselves,  or  even 
"  any  other  qualifications,"  or  "  any  other  changes."  *A  man  [  *97  ] 
gives  to  another  property,  subject  to  any  change  or  qualification 
which  the  donor  may  make.  It  is  diflScult  to  say  what  limits  you 
can  set  to  that  power ;  but  the  word  "  dispositions  "  is  so  strong, 
that  it  leaves  no  doubt  in  my  mind  that  the  construction  which  the 
Vice- Chancellor  put  upon  the  covenant  is  right. 

The  next  question  concerns  the  rents  of  the  settled  estates,  which, 
after  the  death  of  the  mother,  were  received  by  the  father  ;  and  the 
only  question  as  to  them  is,  whether  the  father  was  entitled,  out  of 
the  rents,  to  have  an  allowance  for  the  children's  maintenance ;  the 
trust  being,  after  the  decease  of  Mary  Ann  Stocken,  for  all  the 
children  of  the  marriage,  in  equal  shares,  as  tenants  in  common, 
and  to  be  assigned  and  transferred  to  them  respectively  at  their 
respective  ages  of  twenty-one  years,  if  John  Maslin  Bettesworth, 
Mary  Bettesworth,  and  Mary  Ann  Stocken  should  be  then  dead ; 
bat  if  not,  then  immediately  after  the  decease  of  the  survivor  of 
them ;  and  the  rents  and  profits  in  the  meantime  were  to  be 
apphed  by  the  trustees,  for  the  time  being,  in  or  towards  their 
respective  maintenance  and  education,  or  the  maintenance  and 
(1)4  Sim.  152  (corrected  in  this  report). 
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Stocken  education  of  his,  her,  or  their  lawful  issue  during  their  minorities, 
Stocken.  agreeably  to  the  discretion  of  the  several  trustees ;  and  then  the 
deed  provides  for  limitations  over  between  the  children.  In  all  the 
events,  it  directs  that  the  rents  shall  ''  be  applied,  in  the  meantime, 
as  aforesaid."  Then  comes  this  provision :  "  But  if  there  should 
be  no  child  of  the  marriage,  or  all  such  children  should  die  before 
attaining  twenty-one  years  without  leaving  issue,  then  in  trust  to 
assign  and  transfer  the  said  leasehold  premises  unto  the  said  William 
Stocken,  his  executors,  administrators,  and  assigns ; "  showing,  there- 
fore, that  the  authors  of  that  settlement  had  in  contemplation 
children  of  the  mother  left  in  minority  and  the  father  surviving ; 
[  *98  ]  and  there  is  an  ^express  trust,  that  after  the  mother's  death,  the 
trustees  should  apply  the  rents  towards  their  respective  maintenance 
and  education,  contemplating  the  father  being  alive.  '  It  comes, 
therefore,  precisely  within  the  principle  of  Mundy  v.  Earl  Howe, 
which  was  acted  upon  in  the  recent  case  of  Meacher  v.  Young  (i). 

The  father  is,  undoubtedly,  bound  to  maintain  and  educate  his 
children ;  but  it  is  competent  for  a  father  to  contract  that  certain 
property  shall  be  applied  to  those  purposes.  He  did  so  contract 
in  those  two  cases,  and  in  this  case  he  makes  a  similar  contract. 

I  have  no  doubt,  therefore,  that  the  true  construction  of  that 
provision  is,  that  the  father  is,  as  against  the  debt,  viz.  the  amount 
of  rents  and  profits  due  from  him,  to  be  allowed  a  sufficient  sum 
for  maintenance  and  education. 

Then  it  was  said  that  the  property  was  subject  to  two  mortgages, 
and  that  the  father  of  the  infants  had,  either  out  of  his  own  money, 
or  out  of  the  money  coming  to  him  from  his  father-in-law,  paid 
oflf  these  mortgages.  Now,  the  children's  property  was  not  the 
property  discharged  of  the  mortgages,  but  subject  to  the  mortgages  ; 
and,  no  doubt,  the  father's  representatives  are  entitled  to  an  inquiry 
on  that  subject  if  they  think  fit. 

Then  as  to  the  inquiry,  whether  the  estate  of  William  Stocken 
was  purchased  with  rents  of  his  children's  estates,  it  does  not 
appear  to  me  that  there  was  any  reason  for  that  inquiry  ;  for  it  is 
stated  in  the  answer,  that  he  kept  no  separate  accounts,  and  that 
he  mixed  the  rents  with  his  own  monies  ;  and  if  so,  there  can  be  no 
[  *99  ]  following  of  that  money  into  the  land.  But  I  apprehend  *neither 
party  can  object  to  this  direction,  which  appears  to  me  proper,  viz. 
that  in  taking  the  account  of  rents  and  profits  received  by  the 
father,  after  deducting  the  expense  of  the  children's  maintenance 

(1)  39  E.  E.  250  (2  My.  &  K  490). 
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and  education,  the  Master  should  inquire  in  what  way  the  surplus      Stockbn 
of  that  money  was  applied  or  disposed  of.  Stock  kn. 

Supposing  that  the  Master  should  find  that  there  was  a  surplus 
income  of  the  children  beyond  what  was  required  for  their  main- 
tenance and  education,  it  would  constitute  a  debt  against  William 
Stocken's  estate ;  and  if  the  Master  should  also  find  that  that 
surplus  was  laid  out  in  the  purchase  of  property  which  William 
Stocken  has,  by  his  will,  given  to  the  infant  plaintiffs,  then  a 
question  of  satisfaction  may  arise.  It  is,  at  present,  quite  uncertain 
whether  there  is  any  debt  due  from  William  Stocken's  estate  or  not. 
The  amount  of  the  property  is  uncertain,  and  the  amount  which 
the  children  take  under  their  father's  will  is  uncertain.  It  is 
obviously,  therefore,  impossible  to  come  to  any  decision  upon  any 
question  of  satisfaction.  It  is  at  present  uncertain,  whether  there 
would  be  any  debt  to  be  satisfied ;  but  such  a  question  may  arise 
when  it  is  ascertained  what  is  the  amoimt  of  the  debt,  and  of  the 
children's  benefits  under  their  father's  will.  It  is  to  be  observed, 
that  there  is  nothing  in  the  will  which,  as  between  strangers,  would 
raise  a  question  of  satisfaction :  whether  there  is  any  difference  as 
regards  children  may  be  the  subject  of  consideration. 

There  is  no  intention  on  the  face  of  the  will  to  raise  a  case  of 
election ;  no  election  is  tendered  on  the  will,  and  there  is  nothing 
else  to  raise  such  a  question. 

These  are  questions  which  it  will  be  very  material  to  consider 
after  the  Master  shall  have  made  his  report.    All  cases  of  satisfac- 
tion may  raise  a  case  of  election  *in  one  sense,  though  not  in  the       [  'loo  ] 
sense  in  which  the  word  is  usually  understood  in  this  Court. 

I  see  no  reason  whatever  for  refusing  the  children,  in  this  state 
of  the  cause,  the  ordinary  accounts  against  the  estate  of  William 
Stocken  their  father. 

The  decree  must  therefore  be  for  the  accounts  against  the  father's 
estate — an  account  of  the  rents  received  by  him :  the  Master  to 
inquire  what  would  be  properly  allowed  for  maintenance  and  educa- 
tion ;  and  the  balance  will  be  the  amount  of  the  debt  which  the 
plaintiffs,  the  children,  will  establish  against  the  father.  As  to 
the  circumstances  under  which  the  mortgages  were  paid  off,  and 
whether  the  father's  estate  has  any 'claim  to  be  reimbursed  the 
monies  which  he  has  so  paid,  the  Master  should  inquire ;  and  the 
Master  must  also  inquire  and  state  in  what  manner  the  surplus 
of  the  rents  of  the  children's  estates  was  applied  and  disposed  of 
by  the  father.    The  usual  accounts  of  the  father's  estate  must  be 
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taken ;  for  they  are  necessary,  not  only  on  behalf  of  the  plaintiflfs 
as  legatees  under  the  will,  but  in  order  to  work  out  the  debt. 
I  thus  adjudicate  upon  all  the  points  which  are  ripe  for  decision. 


1838. 
Nov.  14. 

Lord 

COTTBNHAM, 

L.C. 
[101] 


[106] 


[  -lOT  ] 


WINTER  V.  INNES(l). 

(4  My.  &  Or.  101—115 ;  S.  0.  2  Jur.  981.) 

The  estate  of  one  of  two  partners  is  not,  after  his  death,  discharged  from 
a  partnership  debt  merely  by  the  circumstance  that  the  creditor  continues 
his  transactions  with  the  survivor,  and  forbears,  for  more  than  eight  years, 
at  the  survivor's  request,  to  take  any  steps  to  enforce  payment  of  his  debt. 

To  effect  such  discharge  it  must  be  shown  that  the  creditor  has  accepted 
the  liability  of  the  survivor  in  discharge  of  the  liability  of  the  partnership. 

The  Statute  of  Limitations  cannot  be  set  up  in  equity  by  a  defendant  in 
respect  of  delay  induced  at  his  own  request. 

[In  this  case  the  Lord  Chancellor,  after  commenting  upon  some 
irregularity  in  the  form  of  the  proceedings,  said :] 

The  question  upon  the  merits  is,  whether  the  87,748{.  188.  6d., 
admitted  to  have  been  due  from  the  partnership  at  the  time  of  the 
death  of  Mr.  Winter  [the  deceased  partner] ,  still  remains  a  partner- 
ship debt,  so  as  to  entitle  the  creditor,  Mr.  Baillie,  to  payment  out 
of  the  estate  of  Mr.  Winter,  which  is  in  a  course  of  administration 
in  the  cause ;  and  the  question,  except  as  to  5,000Z.  directed  to  be 
invested  in  the  purchase  of  French  stock,  is  not  put  upon  any  case 
of  payment,  but  upon  the  ground  that  the  facts  prove  that  the 
liability  of  Mr.  Winter's  estate  has  determined ;  first,  by  reason  of 
the  transactions  between  Mr.  Baillie  and  the  surviving  partner, 
Mr.  Innes ;  secondly,  by  the  operation  of  the  Statute  of  Limitations  (2) . 

The  result  of  all  the  evidence  upon  the  first  point,  appears  to  me 
to  be,  that  Mr.  Baillie  having,  during  the  lifetime  of  Mr.  Winter, 
left  large  sums  in  the  hands  of  the  partnership,  did  not,  after  his 
death,  require  ^payment  of  such  sums,  but  continued  his  trans- 
actions with  the  house  as  he  had  done  before  Mr.  Winter's  death  : 
that  the  house  consisted  only  of  Mr.  Innes,  until  1830,  when  a 
Mr.  Norman  was  admitted  into  partnership  with  Mr.  Innes;  for 
although  arrangements  were  made  for  the  benefit  of  two  of 
Mr.  Winter's  sons,  which  may  have  made  the  eldest  liable  as  a 

(1)  In  re  Smithy  Knight  <fe  Co.  (1869)      forborne  to  sue.    The  executors  of  the 


L.  B.  4  Ch.  662. 

(2)  The  defence  of  the  statute  was 
not  set  up  by  the  executors  of  the 
deceased  partner,  but  by  the  assignees 
in  bankruptcy  of  the  surviving  partner, 
at   whose  request  the  plaintiff    had 


deceased  partner  might  have  pleaded 
the  Statute  of  Limitations :  Way  v. 
Bassett,  (1845)  5  Hare,  55;  and  see  now 
the  Mercantile  Law  Amendment  Act 
(19  &  20  Vict.  c.  97),  s.  14.— 0.  A.  S. 
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partner  to  the  world,  Mr.  Baillie  was  a  party  to  the  arrangements,  Winter 
and  knew  that  he  had  not,  in  fact,  the  rights  or  liabilities  of  a  innbs. 
partner  as  between  himself  and  Mr.  Innes ;  that  Mr.  Baillie  was 
induced  so  to  leave  his  property  in  the  hands  of  the  honse,  that  is, 
of  Mr.  Innes,  partly,  perhaps,  from  kindness  towards  him,  but 
principally  from  a  desire  not  to  injure  the  interests  of  the  family 
of  his  late  friend  Mr.  Winter,  and  that  he  always  looked  to  the 
settlement  of  Mr.  Winter's  affairs,  and  the  realisation  of  his 
property,  as  the  means  by  which  and  the  time  at  which  his  debt 
was  to  be  paid :  Mr.  Innes,  in  soliciting  his  forbearance,  con- 
tinually urging  that  if  payment  of  the  debt  were  insisted  upon, 
a  forced  and  premature  sale  of  the  property  would  be  the  necessary 
consequence,  from  which  much  injury  would  arise  to  the  family. 
Without  this  evidence,  the  case  would  be  simply  the  continuing 
the  account  with  the  surviving  partner,  without  requiring  payment 
of  the  balance,  for  eight  years  and  three  months,  that  is,  from 
November,  1824,  the  time  of  Mr.  Winter's  death,  to  February, 
1838,  the  time  of  Mr.  Innes's  bankruptcy;  but  this  evidence  is 
very  important  upon  the  question,  whether  the  creditor  had  substi- 
tuted the  individual  credit  of  the  surviving  partner  for  the  joint 
liability  of  the  firm.  A  deed  of  the  26th  of  October,  1826,  is  stated 
in  the  bill,  and  was  relied  upon  in  argument ;  but  it  does  not 
appear  to  me  to  affect  the  present  question.  To  that  deed 
Mr.  Baillie  was  a  party,  as  a  trustee  named  in  Mr.  Winter's  will, 
and  as  his  executor,  although  he  never  proved ;  and  the  object  was 
to  carry  on  the  cultivation  of  one  of  the  West  India  estates,  in 
which  Mr.  *Winter  and  Mr.  Innes,  and  another  person,  had  been  [  *108  ] 
jointly  interested.  The  debt  in  question  formed  no  lien  upon  this 
estate ;  and  if  it  had,  the  deed  provides  that  each  party  shall 
discharge  all  charges  and  incumbrances  affecting  his  share. 

The  question,  therefore,  is,  whether  a  creditor  of  a  firm,  who, 
knowing  of  the  death  of  one  of  the  firm,  continues  to  deal,  as 
before,  with  the  survivor,  for  any  length  of  time,  without  requiring 
payment  of  the  balance  due  to  him  from  the  firm  at  the  time 
of  the  death,  thereby  loses  the  remedy  which  he  had  in  equity 
against  the  estate  of  the  deceased  partner ;  particularly  in  a  case 
in  which  there  is  not  only  no  evidence  of  any  intention  to  abandon 
such  claim,  and  to  adopt  the  individual  responsibility  of  the 
surviving  partner  in  its  stead,  but  the  total  absence  of  any  object  or 
consideration  for  so  doing,  and  conclusive  evidence  that  the  principal 
object  of  the  forbearance  was  not  to  press  upon  or  prejudice  the  estate 
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Winter      of  the  deceased,  of  whose  will  the  creditor  was  himself  a  trustee  and 

iNNKs.  executor,  though  he  did  not  prove.  It  would,  I  think,  be  extra- 
ordinary, if  there  were  authorities  to  be  found  in  support  of  the 
affirmative  of  this  proposition.  I  will  shortly  refer  to  some  of  the 
principal  cases  at  law  and  in  equity  which  bear  upon  this  subject. 

The  cases  at  law  have  necessarily  arisen  where  the  dissolution 
of  the  partnership  has  taken  place  by  arrangement  between  the 
partners,  and  not  by  death.  It  will  be  found  that,  in  some,  even 
where  it  was  clear  that  the  creditor  intended  to  take  the  separate 
security  of  the  continuing  partner  in  lieu  of  the  joint  liability  of 
the  dissolved  firm,  the  retired  partner  was  held  not  to  be  discharged, 

[  *109  ]  as  in  David  v.  Ellice  (i),  and  Lodge  v.  *Dica8  (2),  in  which  the 
creditor,  with  a  knowledge  that  the  continuing  partner  had  agreed 
to  pay  all  the  debts,  took  his  personal  security  for  the  debt ;  but  it 
was  held  that  he  had  not  thereby  released  the  retiring  partner, 
upon  the  ground  of  want  of  consideration  for  his  so  doing.  These 
decisions  have  been  considered  as  carrying  the  doctrine  very  far, 
and  undoubtedly  they  do ;  and  the  true  ground  appears  to  me 
to  have  been  acted  upon  in  Bedford  v.  Deakin  (3)  and  Thompson 
V.  Percival{4).  In  the  former,  it  is  laid  down,  that,  to  discharge 
the  retiring  partner,  it  must  appear  that  the  creditor  accepted  the 
separate  security  of  the  continuing  partner,  in  discharge  of  the 
joint  debt ;  and  in  the  latter  case,  although  the  creditor  knew  that 
the  continuing  partner  had  agreed  to  pay  all  debts,  and,  with  that 
knowledge,  had  taken  a  bill  from  him,  for  the  payment  of  which, 
when  due,  he  afterwards  allowed  two  months,  yet  the  Court,  upon 
a  motion  for  a  new  trial,  ordered  it,  that  it  might  be  put  to  the  jury 
whether  the  plaintiff  had  agreed  to  take,  and  did  take,  the  bill,  in 
satisfaction  of  the  joint  debt. 

If,  therefore,  the  cases  in  equity  of  claims  against  the  estates  of 
deceased  partners  are  to  be  regulated  by  the  same  principle,  there 
can  be  no  doubt  of  the  right  conclusion  in  the  present  case,  for 
there  was  no  new  security  given ;  and  instead  of  an  intention 
appearing,  or  any  agreement  being  proved,  to  release  the  estate  of 
Mr.  Winter,  all  the  evidence  proves  directly  the  reverse.  It  cannot 
be  disputed  now  that  the  estate  of  a  deceased  partner  is  liable  in 
equity  to  the  creditors  of  the  firm,  although  the  legal  remedy  exists 
only  against  the  survivors.      When  and   by  what  means  is  that 

[  *iio  ]      liability    to    terminate  ?     *Sir    William  Grant    in    VuUiamy  v. 

(1)  29  R.  E.  216  (5  B.  &  C.  196).  (3)  2  B.  &  Aid.  210. 

(2)  22  R.  R.  497  (3  B.  &  Aid.  611).  (4)  5  B.  &  Ad.  925. 
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Noble  (i)  (and  he  had  much  considered  the  question  in  SleecKs  case  Winteb 
in  Devaynes  v.  Noble  (2)),  has  answered  the  question.  He  says,  innbs 
**  The  deceased  partner's  estate  must  remain  liable  in  equity  until 
the  debts  which  affected  him  at  the  time  of  his  death  have  been 
fully  discharged.  There  are  various  ways  in  which  the  discharge 
may  take  place,  but  discharged  they  must  be  before  his  liability 
ceases."  The  discharge  may  be  by  direct  payment,  or  by  dealings 
with  the  continuing  partner  operating  as  payment  of  the  joint  debt, 
or,  in  the  terms  of  Thompson  v.  Percival,  the  dealings  may  arise 
from  the  creditor's  having  agreed  to  take  and  taking  the  security 
of  the  survivor  in  satisfaction  of  the  joint  debt ;  or  there  may  be  an 
equitable  bar  to  the  remedy,  for  (as  Lord  Eldon  expresses  it  in 
Ex  parte  Kendall  (3))  **  As  the  right  stands  only  upon  equitable 
grounds,  if  the  dealing  of  the  creditor  with  the  surviving  partners 
has  been  such  as  to  make  it  inequitable  that  he  should  go  against 
the  assets  of  the  deceased  partner,  he  will  not  upon  general  rules 
and  principles  be  entitled  to  the  benefit  of  the  demand."  In  the 
present  case  there  is  a  total  absence  of  any  such  equitable  defence 
to  the  claim  upon  the  estate  of  Mr.  Winter,  as  there  is  of  any 
intention  or  contract  to  abandon  it.  The  more  modern  cases  of 
Cowell  V.  Sykes  (4),  Wilkinson  v.  Henderson  (5),  and  Braithwaite  v. 
Britain  (6),  in  addition  to  the  former  authorities,  leave  no  doubt  that 
in  this  case  nothing  has  taken  place  which  can  bar  Mr.  Baillie's 
claim  (admitted  to  have  at  one  time  existed),  to  compel  payment  of  so 
much  of  the  debt  due  to  him  from  the  firm  as  remains  unpaid.  [His 
Lordship  then  pointed  out  that  the  Statute  of  Limitations  was  not 
applicable  to  protect  persons  who  had  solicited  the  creditor's  forbear- 
ance and  thus  procured  the  delay  of  his  proceedings,  and  he 
concluded  his  judgment  by  saying :] 

The  result,  therefore  is,  that,  in  my  opinion,  Mr.  Winter's  estate       [  ii3  ] 
is  liable  for  what  was  due  of  the  partnership  debt  .at  the  death  of 
Mr.  Winter,  and  interest  upon  it  at  5  per  cent.,  considering,  in  that 
calculation,  5,(KX)^.  3^.  M.  as  paid  on  the  30th  of  November,  1825. 

[The  form  of  the  order  was  then  considered.] 

The SoZict^or-GeneraZ and  3/r.  James 2itt««eZ/,  for Innes's assignees.        [  us  ] 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  Alexander  Baillie. 

(1)  17  R.  R.  143  (3  Mer.  619).  (5)  36  R.  R.  386  (I  My.  &  K.  582 ; 

(2)  15  R.  R.  155  (1  Mer.  565).  see  p.  588). 

(3)  11  R.  R.  122 ;  see  p.  128  (17  Ves.  (6)  44  R.  R.  56 ;  see  p.  63  (1  Keen, 
514 ;  see  p.  526).  206 ;  see  p.  220). 

(4)  26  R.  R.  46(2  Ru83.  191). 


28  1839.    CH.     4  MY.  &  CR.  116—117.  [r.r. 


,   if»f-  „    WEBB  AND  Others  v.  The  MANCHESTER  and  LEEDS 

April  10,  11, 

}2. 13.  RAILWAY  COMPANY  (1). 

May  8.  ^   ^ 
(4  My.  &  Cr.  116—121 ;  1  Eailw.  Gas.  576.) 

COTTENHAM,  Principles  upon  which  the  Court  will  exercise  its  jurisdiction  over  bodies 

L.C.  to  whom  Pariiament  has  given  powers  of  making  compulsory  purchases 

[  116  ]  of  land,  and  wiU  restrain  them  from  taking  land  which  they  do  not  require 

for  a  bond  fide  purpose  sanctioned  by  their  Act  of  Parliament. 

Where  an  attempt  to  obtain  possession  of  land  has  been,  in  the  first 
instance,  made  under  colour  of  the  powers  of  the  Act  of  Parliament,  when 
not  really  required  for  the  hand  fide  purposes  of  the  Act,  yet  if  the  land 
afterwards  becomes  really  necessary  or  desirable  for  such  bond  fide  purposes, 
the  Court  will  not  interfere  to  prevent  its  being  taken. 

The  defendants  having  carried  their  railway  through  a  field 
belonging  to  the  plaintiffs,  and  thus  divided  the  field  into  two 
parts,  one  of  which  consisted  of  three  roods  and  seventeen  perches, 
and  having  purchased  and  paid  for  that  part  of  the  field  which  the 
railway  actually  occupied,  subsequently,  in  June,  1838,  gave  notice 
to  the  plaintiffs  of  their  intention  to  take  the  piece  containing  three 
roods  and  seventeen  perches.  The  line  of  the  railway  had  been 
made  to  pass  through  the  field  in  question  by  means  of  a  cutting ; 
and  the  solicitor  of  the  Company,  having,  before  the  filing  of  the 
bill,  been  applied  to  to  state  the  purpose  for  which  the  Company 
wanted  the  piece  of  land  containing  three  roods  and  seventeen 
perches,  answered,  on  the  14th  of  December,  1888,  in  the  following 
terms :  "  The  land  is  wanted  immediately  for  the  purpose  of 
providing  the  Company  with  earth  for  making  the  embankment : 
its  further  appropriation  is  not  settled.  If  any  part  of  it  should 
not  ultimately  be  required,  the  Company  are  bound  to  offer  it  to 
the  former  possessors,  or  the  owners  of  the  adjoining  lands." 

The  bill  was  filed  on  the  22nd  of  December,  1838,  to  restrain  the 
Company  from  completing  the  proceedings  which  they  had  already 
commenced  for  having  the  value  of  the  piece  of  land  assessed  by  a 
jury ;  and  from  taking  possession  of  it :  and  an  injunction  to  this 
effect  was  granted  by  the  Mastbr  op  the  Eolls,  on  the  24th  of 
December,  1838. 
[  117  ]  The  Company,  by  their  answer,  filed  on  the  16th  of  March,  1839, 

admitted  that  there  was  no  embankment  on  the  land  in  question, 
and  that,  on  the  contrary,  the  line  of  the  railway  over  the  field  in 
question  was  intended  to  be,  and  so  far  as  the  same  had  been 
hitherto  formed,  had  been  (as  by  reason  of  the  nature  and  situation 

(1)  Litmh  V.  Xorth  London  Railway  Coy.  (1869)  L.  B.  4  Ch.  522,  21  L.  T.  98. 
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of  the  land  it  must  necessarily  be)  made  and  formed  in  cutting :        Wsbb 

but  they  stated  two  purposes  for  which  they  required  to  take  the         the 

piece  of  land  containing  three  roods  and  seventeen  perches ;  viz.,  ^^^^^'^^ 

Ist,  the  employment  of  the  soil  in  forming  an  embankment  upon  a     Bailway 

Company 
neighbouring  part  of  the  line ;  and,  2ndly,  the  making  a  greater 

slope  on  each  side  of  the  cutting ;  an  alteration,  the  necessity  of 

which  had  been  ascertained  in  the  month  of  September,  1888,  and 

bad  become  still  more  evident  by  a  slip  or  falling  in  of  the  soil  on 

the  sides  of  the  railway,  occasioned  by  the  rains  of  the  autumn  of 

1888  ;  and  they  alleged  that  for  the  purpose  of  preventing  any  slip 

in  future  it  would  be  necessary  to  remove  the  soil  from  the  surface 

of  the  land. 

After  this  answer,  the  defendants  applied  to  the  Master  of  the 
Bolls  to  dissolve  the  injunction,  which  his  Lordship  did. 

The  plaintiffs  now  moved,  before  the  Lord  Chancellor,  that  the 
injunction  might  be  revived. 

The  Solicitor 'General  and  Mr.  Cankrien,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Bacon,  for  the  defendants. 

There  was  some  conflicting  testimony  of  engineers  as  to  the 
necessity  of  taking  the  piece  of  land  for  the  purpose  *of  increasing       [  'lis  ] 
the  slope ;  and  at  the  conclusion  of  the  argument. 

The  Lord  Chancellor  said : 

I  will  read  the  affidavits  before  I  dispose  of  this  case ;  because, 
in  fact,  the  whole  question  turns  upon  what  is  represented  on 
different  sides  by  these  engineers.  Undoubtedly,  I  cannot  sanction 
a  proceeding  which  shall  make  me  the  judge  of  these  engineering 
questions ;  but  I  must  look  at  the  affidavits  for  the  purpose  of 
seeing  whether  this  transaction  is  a  bond  fide  proceeding  upon  the 
powers  given  by  the  Act,  or  whether  it  is  a  mere  colour  to  cover 
another  object,  which  there  seems  some  reason  to  suspect,  at  least, 
in  the  commencement.  Although  it  may  be  the  case  that  sub- 
sequent events  have  given  the  Company  a  title  which  they  had 
not  in  the  beginning,  yet  if  it  appears  that  they  have  now  the 
right  to  take  this  land,  I  do  not  think  this  Court  will  interfere  to 
prevent  them  exercising  that  right ;  but  I  certainly  cannot  sanction 
their  judging  that  the  land  is  necessary  for  the  purpose  of  the  Act, 
in  order  to  enable  them  to  take  it  for  a  purpose  totally  and  entirely 
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Webb       distinct.     As  I  have  already  said,  I  cannot  take  upon   myself  to 
The         decide  on  a  question  of  engineering,  whether  a  particular  piece  of 
land  is,  or  is  not,  necessary ;  but  I  will  look  at  the  aflSdavits,  for 
Railway     the  purpose  of  satisfying  myself  how  far  the  parties  are  attempting 

\j  OJA  PAN  X . 

to  take  this  land  for  a  bond  fide  purpose  provided  for  by  the  Act. 
The  piece  of  land  in  question  is  extremely  small,  and  it  is  a  great 
pity  that  the  parties  cannot  come  to  some  arrangement  about  it. 
There  is  another  observation,  however,  I  must  make;  and  that  is, 
that  I  cannot  sanction  any  proceeding  by  which  a  party  comes 
here  for  the  purpose  of  making  a  better  bargain ;  which,  on  the 
part  of  the  Solicitor-GeneraVs  clients,  I  think  is  not  impossible  to 
have  been  the  object  of  this  suit. 

April  13.      The  Lord  Chancellor  : 

[  119  ]  I  have  read   these    affidavits,   which    leave   the  real   question 

between  the  parties  in  a  very  unsatisfactory  state.  If  it  had 
not  been  for  some  expressions  in  the  affidavit  which  has  been 
filed  on  the  part  of  the  Company,  I  should  have  felt  very  little 
doubt  that  they  were  not  entitled  to  the  whole.  An  engineer, 
on  the  part  of  the  Company,  has  sworn  that  he  considers  the  whole 
is  necessary.  Now,  if  I  look  to  what  was  originally  stated  as  the 
proposed  object  of  obtaining  the  earth,  namely,  that  it  was  wanted 
for  the  purpose  of  making  an  embankment  at  a  little  distance ; 
which  was  the  only  reason  suggested  originally,  and  which, 
throughout  the  last  affidavit,  is  suggested  as  a  principal  reason; 
and  when  I  find  that  the  extent  of  the  land  from  the  line  of  the 
railway  is  greater  than  is  necessary  to  make  the  slope,  even  the 
most  gradual  that  is  suggested  ever  to  be  made  upon  any  railway, 
I  have  great  difficulty  in  coming  to  the  conclusion  upon  that 
affidavit,  that  the  whole  of  this  land  is  necessary  to  be  taken  ;  and 
if  the  affidavit  on  the  other  side,  on  the  part  of  the  plaintiffs, 
had  been  more  specific  than  it  is,  and  had  enabled  me  to  say  what 
part  of  the  land  was  necessary  and  what  part  was  not,  I  think 
I  should  have  known  what  was  the  right  course  to  have  been 
adopted  with  regard  to  the  question  before  me,  which  is,  simply, 
what  portion  of  the  land  is  fairly  required,  and  may  be  judged 
to  be  required,  for  the  purpose  of  the  cutting.  I  throw  out  of 
consideration  entirely  that  which  has  been  abandoned,  in  fact, 
at  the  Bar ;  namely,  any  case  independent  of  such  case  as  comes 
within  the  clause  of  the  Act  authorising  a  purchase.  (His  Lordship 
then  proceeded  to  examine  the  allegations  in  the  plaintiffs*  affidavits, 
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as  to  the  necessity  of  taking  the  land  for  the  purpose  of  increasing        Webb 
the  slope,  and  continued :)  Xg^ 

It  is  impossible  to  come  to  any  satisfactory  conclusion  upon  that 
affid&vit,  as  to  what  portion  of  the  land,  according  to  the  deponent's     Kailway 
own  statement  of  the  practice  of  engineers,  will  or  will  not  be       r  120  1 
necessary  for  effecting  the  slope  in  this  particular  piece  of  land. 
Bat  I  am  very  unwilling  to  dispose  of  the  case  in  that  state  of  the 
evidence,  because  I  think  it  is  of  very  considerable  importance 
in  either  view  of  the  case.     The  contest  is,  in  fact,  merely  about 
money.     It  is   quite  clear  these  proprietors  cannot  want  a  slip 
of  twenty  or  thirty  yards ;  therefore,  the  contest  is  merely  about 
the  price.     At  the  same  time,  it  is  extremely  important  to  watch 
over  the  interests  of  those  whose  property  is  affected  by  these  Com- 
panies, to  take  care  that  the  Company  shall  not,  in  any  misrepre- 
sentation they  may  make,  if  they  have  made  any,  be  permitted 
to  exercise  powers  beyond  those  which  the  Act  of  Parliament  gives 
them,  and  to  keep  them  most  strictly  within  the  powers  of  the  Act 
of  Parliament.     The  powers  are  so  large — it  may  be  necessary  for 
the  benefit  of  the  public, — but  they  are  so  large,  and  so  injurious 
to   the  interests  of  individuals,   that  I  think  it  is   the  duty  of 
every  Court  to  keep  them  most    strictly  within   those  powers; 
and  if  there  be  any  reasonable  doubt  as  to  the  extent  of  their 
powers,  they  must  go  elsewhere  and  get  enlarged  powers;  but 
they  will  get  none  from  me,   by  way  of   construction  of  their 
Act  of  Parliament. 

Now  here  we  have  the  exact  measurements.  Upon  the  affidavit 
we  have  the  description  of  the  state  of  the  soil,  which  is  not  contra- 
dicted on  the  other  side.  There  seems,  therefore,  every  possible 
material  necessary  to  enable  a  scientific  person,  an  engineer,  to 
come  to  a  satisfactory  conclusion  as  to  what  would  be  necessary 
in  order  to  secure  the  slope  to  this  part  of  the  railway. 

I  do  not  apprehend,  therefore,  that  there  will  be  any  difficulty  [  121  ] 
whatever  in  getting  the  opinion  of  some  person,  unconnected  with 
the  parties  and  the  work  in  question,  and  beyond  all  suspicion, 
who,  taking  the  evidence  of  the  facts  as  they  appear  upon  these 
affidavits,  would  inform  me  what  portion  of  this  field,  in  his  opinion, 
will  be  necessary  to  be  taken,  in  order  effectually  to  secure  the 
work  in  question,  that  is  to  say,  the  cutting ;  and  if  the  plaintiffs 
wish  to  furnish  me  with  any  evidence  of  that  sort,  I  will  postpone 
the  further  consideration  of  this  case,  with  liberty  for  each  side 
to  produce  to  me  affidavits  upon  that  point. 
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Webb  The  question  stated  by  the  Lord  Chancellor  was  afterwards 

Thb         referred  to  an  engineer  agreed  upon  by  both  parties,  and  he  reported 

^nd^Leeds*  '^^^  *  P*^*  ^^^y  ^'  *^®  fieae  of  land  in  question  was  required  for 

Railway     the  purpose  of  increasing  the  slope,  and  the  Lord  Chancellor  then 

May  8.       Ordered,  upon  the  application  of  the  plaintiffs,  that  an  injunction 

should  be  awarded  to  restrain  the  defendants  from  going  before  the 

jury  to  claim  more  of  the  land  than  was  stated  in  the  engineer's 
report  to  be  necessary. 


1839.       STONE  V.  The  COMMEKOIAL  EAILWAY  COMPANY. 

April  9, 10. 
^ '  (4  My.  &  Cr.  122—127 ;  S.  C.  1  Eailw.  Cae.  375.) 

CoTTENBAM  When  a  Company  empowered  by  Parliament  has  given  notice  to  an 

L  c.       '  owner  of  land  to  treat  for  the  purchase  of  a  part  of  it,  but  the  owner  and 

r  122  1  ^^  Company  cannot  agree  upon  the  terms,  and  the  Company,  therefore, 

issues  a  precept  to  the  sheriff  to  summon  a  jury  to  assess  the  value,  the  part 
of  the  land  which  is  described  in  the  precept  as  being  that  of  which  the 
jury  are  to  assess  the  value,  must  be  neither  less  nor  more  than  that 
for  the  purchase  of  which  the  owner  has  already  been  required  by  the 
notice  to  treat. 

The  principal  question  in  this  cause  was  whether  or  not  the 
defendants,  who  permanently  required  part  of  a  yard  belonging 
to  the  plaintiffs,  were  compellable  to  purchase  the  whole  of  it. 
In  the  precept,  however,  which  the  defendants  had  issued  to  the 
sheriff  for  summoning  the  jury  to  assess  the  vajue,  they  had, 
by  feet  and  inches,  and  by  reference  to  a  plan,  described,  as  being 
that  which  they  wanted,  a  part  of  the  yard  which  did  not  corre- 
spond with  that  for  the  purchase  of  which  they  had  previously 
required  the  plaintiffs  to  treat ;  for  the  description  and  reference  in 
the  precept  excluded  a  portion  of  what  had  been  described,  by  refer- 
ence to  a  plan,  in  the  notice  to  treat,  and  included  a  portion  which 
was  not  referred  to  in  the  notice.  The  plaintiffs,  therefore,  in 
moving,  in  the  terms  of  the  prayer  of  their  bill,  for  an  injunction 
to  restrain  the  defendants  from  proceeding  upon  the  precept, 
and  upon  any  other  precept  for  a  similar  purpose,  and  from  enter- 
ing upon  the  land  mentioned  or  referred  to  in  the  precept,  objected 
to  the  precept,  in  the  first  place,  upon  the  ground  that  it  did  not 
correspond  with  the  notice ;  and  they  afterwards  proceeded  to  argue 
the  question  whether  the  yard  was  one  which,  under  the  provisions 
of  the  Act  of  Parliament,  the  Company  were  compellable  to  purchase 
in  its  entirety,  if  at  all. 
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Mr.  Wigram  and  Mr,  Walker^  for  the  plaintiffs. 

Mr.  Jacob,  Mr.  Richards ^  and  Mr.  Bigg,  for  the  defendants^ 

The  Lord  GHANCEliLOHr 

In  considering  cases  which  arise  under  these  Acts  of  Parliament, 
the  law  which  is  to  regulate  the  transactions  between  the  parties  is 
found  only  in  the  Acts  themselves;  and  the  first  question  to  be 
asked  is,  whether  what  is  intended  to  be  done  is  in  strict  conformity 
with  that  which  the  Act  requires ;  for,  if  not,  the  Court  will  not 
permit  the  Company  to  deal  with  the  property,  and  leave  the 
parties  interested  in  it  to  take  the  chance  of  a  decision  in  their 
favour  after  the  injury  has  been  committed.  [His  Lordship  then 
referred  to  the  special  facts  of  the  case,  and  in  the  course  of  his 
observations  thereon  he  said  :] 

The  Act  requires  that  all  the  Company  does  shall  be  preceded  by 
a  notice  ;  a  notice  of  that  which  is  to  be  the  subject  of  the  inquiry 
before  the  jury  ;  and  if  I  were  to  hold  that  they  might  exclude  from 
the  consideration  of  the  jury  part  of  that  which  was  comprised 
in  the  notice,  it  would  be  in  the  power  of  the  Company,  after 
having  given  notice  to  take  particular  property,  to  subdivide  that 
property  into  as  many  subjects  of  inquiry  before  the  jury  as  they 
might  think  fit.  [And  referring  again  to  the  same  point  later  on 
he  said :] 

It  is  obvious  that  this  power  is  not  within  the  terms  of  the  Act 
of  Parliament,  and  that  it  is  also  extremely  inconvenient  to  all 
persons  with  whom  the  Company  might  deal :  and  the  Company 
must  find  the  power  within  the  Act  of  Parliament,  or  they  have  no 
right  to  it  at  all.  The  proceeding  before  the  jury  must  be  con- 
sistent with  the  precept,  and  the  precept  must  be  consistent  with 
the  notice.  [His  Lordship  accordingly  decided  the  case  upon  the 
preliminary  point,  and  extended  the  injunction  against  proceeding 
under  the  precept.] 
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GARDNEK  v.  LACHLAN. 

(4  My.  &  Cr.  129—133;  S.  C.  8  L.  J.  (N.  S.)  Ch.  82 ;  2  Jur.  412,  1056.) 

[A  NOTE  of  this  appeal  affirming  the  decision  of  Shadwell,  Y.-C, 
reported  in  8  Simons,  123,  will  be  found  at  the  end  of  the  report 
below,  in  42  E.  R.  124,  see  p.  131.] 
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TAYLOR  V.  SALMON. 

(4  My.  &  Cr.  134—143.) 

An  agent  claiming  adversely  to  his  principal  may  be  properly  made 
defendant  to  a  suit  for  specific  performance  of  a  contract. 

To  a  suit  by  the  directors  of  a  joint  stock  company,  on  behalf  of  them- 
selves and  all  other  the  shareholders,  seeking  to  have  the  benefit  of  an 
agi-eement  entered  into  by  an  agent  of  the  Company,  it  is  not  necessary 
that  all  the  shareholders  should  be  made  parties. 

A  pei-son  who  sets  up  a  title  adverse  to  the  Company,  may  be  properly 
made  a  defendant  in  such  a  suit,  although  he  also  sustains  the  character 
of  a  shareholder. 

This  was  a  suit  instituted  by  John  Taylor  the  elder  and  three 
other  persons,  described  as  directors  and  co-partners  of  the  Dunalley 
and  Tipperary  Mining  Company,  on  behalf  of  themselves  and  all 
other  the  co-partners  of  the  Company,  against  John  Salmon  and 
Lord  Dunalley.  Its  object  was  to  obtain  a  declaration  that  the 
plaintiffs  and  their  co-partners,  the  other  members  of  the  Company, 
were  entitled,  as  between  themselves  and  Salmon,  to  have  the 
benefit  of  a  certain  agreement,  which  Salmon  had  made  with  Lord 
Dunalley,  for  a  lease  of  such  parts  of  the  Dunalley  and  Tipperary 
mines  as  lay  under  Lord  Dunalley's  estates  in  the  county  of 
Tipperary,  in  Ireland,  and  a  declaration  that  Salmon  was  a  trustee 
for  the  plaintiffs  in  respect  of  such  agreement;  and  that  Lord 
Dunalley  might  be  decreed  to  execute  a  lease  to  the  plaintiffs,  in 
trust  for  the  Company,  according  to  the  terms  of  such  agreement. 

The  bill  stated,  among  other  things,  that,  in  making  the  agree- 
ment in  question  with  Lord  Dunalley  (the  terms  of  which  were 
alleged  to  be  defined  with  sufficient  precision,  by  reference  to  the 
terms  of  a  former  lease  granted  by  his  Lordship  to  Messrs.  Hodgson, 
and  by  the  subsequent  correspondence  and  dealings  of  the  parties), 
Salmon  had  acted,  and  so  Lord  Dunalley  well  knew,  merely  as  the 
agent  and  on  the  behalf  of  *the  plaintiff  Taylor ;  on  the  distinct 
understanding,  however,  that  the  benefit  of  the  agreement,  when 
obtained,  should  be  communicated  to  a  joint  stock  company,  which 
Taylor  was  then  projecting  for  the  purpose  of  working  the  mines, 
and  which  was  shortly  afterwards  organised  and  constituted 
accordingly.  The  bill  further  stated  that  it  was  part  of  the 
arrangement  between  Taylor  and  Salmon  that  the  latter  should 
receive  a  ^^n^  share  in  the  proposed  joint  stock  company,  by 
way  of  remuneration  for  his  services  in  negociating  the  lease  with 
Lord  Dunalley. 

The  bill  alleged  that  the  profits  and  property  of  this  Company 
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were,  by  agreement  between  themselves,  considered  as  apportioned  Taylor 
into  128  shares,  which  were  held  accordingly  by  the  plaintiffs  and  salmon. 
the  other  members  of  the  Company  in  different  proportions  as 
among  themselves ;  that  such  other  members  were,  in  the  whole, 
more  than  forty  persons ;  and  that  their  number  was  so  great,  and 
the  shares  in  the  Company  (which  were  transmissible  to  executors 
and  administrators,  and  were,  under  certain  restrictions,  lawfully 
transferable)  were  liable  to  be  so  dealt  with  in  the  way  of  trust  and 
transfer,  and  the  persons,  therefore,  who,  for  the  time  being,  might 
be  members  of  the  Company,  were  so  liable  to  change  and  fluctua- 
tion, that  it  was  not  practicable,  without  the  greatest  inconvenience, 
to  make  them  all  parties  to  the  suit ;  and  that  to  do  so  would  render 
it  in  fact  impossible  to  prosecute  the  suit  to  a  hearing.  The  bill 
further  alleged  that  the  plaintiffs  were  the  directors  of  the  Company, 
and  that  by  the  articles  constituting  the  Company,  the  plaintiffs, 
as  such  directors,  had  the  management  of  its  affairs,  and  were 
entitled  to  the  custody  of  all  the  documents  and  papers  belonging  to 
the  Company,  and  had  full  authority  to  commence  and  prosecute 
the  suit. 

The  defendant  Salmon,  by  his  answer,  among  other  things,  [  136  ] 
admitted  that,  on  the  6th  of  June,  1836,  an  agreement  was  entered 
into  between  himself  and  Lord  Dunalley,  which  was  in  the  form  of 
a  letter  addressed  by  the  defendant  to  his  Lordship,  and  a  memo- 
randum thereunder  written  and  signed  by  Lord  Dunalley.  This 
letter  (which  was  admitted  to  have  been  drawn  up  and  signed  by 
the  defendant  in  the  presence  of  Lord  and  Lady  Dunalley),  together 
with  the  annexed  memorandum,  was  as  follows  : 

*'  London,  6th  June,  1836.  My  Lord, — Having  induced  a  Com- 
pany to  undertake  the  working  of  the  mines  on  your  Lordship's 
estates  in  the  county  of  Tipperary,  Lreland,  on  the  terms  mentioned 
when  I  had  the  honour  of  an  interview  with  your  Lordship  on  the 
subject,/  now  propose  for  them  on  the  terms  then  stated,  namely,  to 
render  to  your  Lordship  one-twelfth  of  the  produce  of  the  merchant- 
able ore  on  the  bank  or  pit  mouth,  free  to  you  of  all  expenses,  or 
paying  you  the  value  thereof  in  money,  at  your  option  ;  you  giving 
the  usual  rights  in  mining  leases,  of  making  roads  and  water- 
xjourses,  erecting  forges,  houses  for  engines,  machinery,  &c.  &c. ; 
you  giving  also  the  first  two  years  free  of  all  royalties  or  dues.  I 
have  the  honour,  &c.  John  Salmon. 

"  The  Right  Honourable  Lord  Dunalley,  &c.  &c." 

3—2 
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Tatlob  "  I  hereby  agree  to  enter  into  a  lease  according  to  the  above 

Salmon.      proposal,  to  be  drawn  by  Mr.  Barrington  upon  the  first  fit  time ; 

and  said  lease  to  be  upon  the  same  terms  as  that  granted  by  me  to 

Messrs.  Hodgson  &  Go. 

**  6th  June,  1836.  Dunallby." 

The  defendant,  by  his  answer,  further  said,  that  Lord  Dunalley 
intended  to  benefit  the  defendant  exclusively  by  granting  him  a 
[  *137  ]  lease,  and  that  the  agreement  ^signed  by  his  Lordship  was  expressly 
made  to  grant  such  lease  to  the  defendant,  and  to  no  other  person. 
The  defendant,  by  his  answer,  also  insisted  that  the  agreement  with 
Lord  Dunalley  was  made  by  the  defendant  in  his  own  name,  and 
on  his  own  behalf,  and  that  he  was  not  to  be  considered,  when  he 
entered  into  it,  as  treating  as  the  agent  and  on  the  behalf  of  the 
plaintiff  Taylor,  or  of  the  Company  ;  and  he  therefore  claimed  the 
exclusive  benefit  of  such  agreement,  and  insisted  that  the  plaintiffs 
never  had  any  claim  or  title  thereto. 

The  defendant  Lord  Dunalley  by  his  answer  stated,  amongst 
other  things,  that  he  was  ready  and  willing  to  perform  the  agree- 
ment on  his  part,  and  to  accept  the  plaintiffs  as  the  sole  lessees 
thereunder,  in  trust  for  the  Company;  but  that  he  was  advised 
that,  by  reason  of  the  claim  set  up  by  the  defendant  Salmon,  he 
could  not  do  so  with  safety  except  under  the  direction  of  the 
Court. 

The  document  constituting  the  agreement  was  proved  as  an 
exhibit,  and  produced  at  the  hearing  of  the  cause,  when  it  appeared 
that  the  words  which  are  before  printed  in  italics  were  underscored 
in  the  original  letter. 

The  decree  of  the  Yioe-Chancellor  ordered  that  the  defendant 
Lord  Dunalley  should  execute  to  the  plaintiffs,  or  to  the  plaintiff 
Taylor,  in  trust  for  the  Company,  a  lease  of  the  mineral  property 
in  question,  according  to  the  terms  of  the  agreement  of  the  6th  of 
June,  1836 ;  and  that  the  defendant  Salmon  should  deliver  up  the 
agreement  to  the  plaintiffs,  and  be  restrained  by  perpetual  injunc^ 
tion  from  attempting  to  enforce  such  agreement  specifically  against 
Lord  Dunalley,  and  from  commencing  or  prosecuting  any  legal 
proceedings  against  the  plaintiff  Taylor  or  Lord  Dunalley  in  respect 
thereof,  and  that  he  should  pay  the  costs  of  the  suit. 
[  138]  The  defendant    Salmon   appealed   against  the  whole  of    this 

decree,  and  by  his  petition  of  appeal  insisted,  among  other  things, 
that  the  suit  was  defective  for  want  of   parties,   inasmuch   as 
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all  the  shareholders  of  the  Company  ought  to  have  been  before      Tatlor 


Salmon. 


the  Court. 

The  Solicitor-General,  Mr.  Wakefield  and  Mr.  Wrap,  in  support 
of  the  appeal. 

Mr.    Wigram   and    Mr.  Loftus    Wigram,   in  support  of    the 
decree. 

Mr.  Sharpcy  for  Lord  Dunalley. 

The  Lobd  Chancellor  :  jvtw.  24. 

I  find  that,  upon  the  hearing  of  this  appeal,  I  made  the  following 
memorandum  in  my  note  book :  **  I  think  the  judgment  must  be 
affirmed.  The  evidence  proves  that  the  contract  was  on  behalf  of 
the  Company,  and  the  decree  leaves  untouched  any  claim  which  the 
defendant  may  have  against  the  Company." 

Upon  again  examining  the  papers  in  this  case,  this  opinion  has 
been  confirmed.  It  was  well  observed  at  the  Bar,  that  as  Lord 
Dunalley  does  not  object  to  granting  the  lease  to  the  Company,  the 
question  is  not  whether  the  plaintiffs  have  made  out  their  case,  but 
whether  the  defendant  Salmon  has  made  out  a  title  to  have  the  lease 
made  to  himself  in  preference  to  the  plaintiffs.  I  am,  however,  of 
opinion  that  the  plaintiffs'  evidence  proves  their  own  case  and 
disproves  that  set  up  by  the  ^defendant  Salmon.  If  Salmon,  at  [  •iHd  ] 
the  time  when  he  entered  into  the  agreement  with  Lord  Dunalley, 
was  acting  as  the  agent  for  the  plaintiff  Taylor,  in  negociating  for 
the  lease,  it  is  not  material  whether  at  that  moment  he  intended 
that  the  agreement  should  be  for  the  benefit  of  the  plaintiff  or  for 
his  own ;  because  in  either  case  the  plaintiff  would  be  entitled,  as 
against  him,  to  the  benefit  of  the  contract :  Wilson  v.  Hart  (1) ; 
Lees  V.  NuttaU  (2) ;  Maclean  v.  Dunn{s). 

[After  referring  to  the  evidence  his  Lordship  continued  :] 

Such  evidence,  I  think,  clearly  makes  out  the  plaintiffs*  case  ;        [  Hi  ] 
and  that  the  appellant,  if  he  had  been  the  plaintiff  seeking  a  specific 
performance  against  Lord  Dunalley  and  to  have  the  lease  executed 
to  him,  could  not  have  succeeded. 

(1)  1  Moore,  45.  Buss.  &  My.  53). 

[2)  31    E.   B.  99  (Tainlyn,   282;  1  (3)  29  E.  E.  714(4  Bing.  722). 
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Taylor  The  appellant,  however,  sets  up  certain  objections  to  the  plaintiffs' 

Salmon.  title  to  a  decree ;  and  first  he  objects  that  all  the  members  of  the 
Company  on  whose  behalf  the  bill  is  filed  are  not  parties  to  the 
suit.  I  have  before  taken  occasion  to  observe  that  I  thought  it  the 
duty  of  this  Court  to  adapt  its  practice  and  course  of  proceeding  as 
far  as  possible  to  the  existing  state  of  society,  and  to  apply  its  juris- 
diction to  all  those  new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise,  and  not,  from 
too  strict  an  adherence  to  forms  and  rules  established  under  very 

[  *H2  ]      *diflferent  circumstances,  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy. 

I  am  not,  however,  in  this  case  called  upon  to  act  upon  this 
principle,  as  I  find  decisions  already  made  which  are  amply  suffi- 
cient to  support  the  plaintiffs'  right  to  sue  in  the  form  they  have 
adopted.  That  where  the  parties  interested  are  numerous,  and  the 
suit  is  for  an  object  common  to  them  all,  some  of  the  body  may 
maintain  a  bill  on  behalf  of  themselves  and  of  the  others,  is  estab- 
lished. This  was  not  disputed :  but  it  was  said  that  the  plaintiff 
ought  to  have  produced  the  deed  constituting  this  Company.  I 
cannot  think  that  necessary,  when  I  find  the  appellant,  in  the 
documents  which  are  in  evidence,  describing  his  employers  as  a 
Mining  Company,  and  when  it  is  proved  that  he  stipulated  for 
a  ^nd  share. 

It  was  then  said  that  Salmon  was  to  be  a  shareholder  for  a 
^nd  part,  and  that  the  plaintiffs  cannot  sue  on  his  behalf.  But 
that  is  confounding  the  two  characters  of  Salmon,  the  one  of  a 
shareholder, — and  as  such,  the  bill  is  on  his  behalf ;  and  the  other, 
that  which  he  has  assumed,  of  a  person  setting  up  a  title  adverse 
to  the  Company  of  which  he  was  to  be  a  shareholder.  The  plain- 
tiffs say  that  they  were  to  have  the  lease,  and  the  defendant  an 
interest  in  the  adventure  equal  to  a  ^nd.  The  defendant  says 
that  he  was  to  have  the  lease,  and  the  plaintiffs  some  interest  in  it. 
Let  this  issue  be  tried  by  the  fact,  on  whose  behalf  was  the  deri- 
vative interest  stipulated  for  ?  On  behalf  of  the  defendant,  as  he 
admits  and  insists.  But  if  he  was  to  have  the  lease,  what  was  the 
agreement  for  the  derivative  interest  for  the  Company  ? 

It  was  then  said  that  the  decree  ought  to  have  provided  for  this 
derivative  interest  for  the  defendant.     The  decree,  however,  does 

[  *14S  ]  not  interfere  with  or  affect  the  *intereBts  of  the  shareholders,  i7iter 
86;  but  only  decides  and  directs  that  the  lease  shall  be  granted 
to  them  or  for  their  benefit.     The  Statute  of  Frauds  was  also  relied 
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upon  by  the  defendant;  but  in  the  position  of  these  parties  that  Taylor 
objection  cannot  prevail,  and  the  defendant  has  not  raised  that  salmoij. 
point  by  his  answer. 

I  am,  fbr  these  reasons,  of  opinion  that  the  Vice-Chancellor's 
decree  was  right,  and  I  therefore 

Dismiss  the  petition  of  appeal  with  costs. 


BOWES  V.  FEENIE.  isas. 

(4  My.  &  Cr.  150-165.)  Bec.n,  H, 

Award  held  bad,  and  set  aside ;  first,  because  the  arbitrators  bad  awarded  shadwell 
on  a  matter  which  was  not  referred  to  them,  and  what  they  had  so  awarded  y.-C. 

without  authority  could  not  be  separated  from  the  other  parts  of  their  On  Appeal. 
award;  secondly,  because  they  had  declined  to   arbitrate  upon   certain  Jjovd 

matters  included  in  the  reference.  Gotten  ha m^ 

Principles  of  the  Court  in  dealing  with  awards.  L.C. 

m  [  1»0  ] 

This  was  a  motion  on  behalf  of  the  plaintiff  (by  way  of  appeal 

from  an  order  of  his  Honour  the  Vice-Chancellor)  that  an  award 

made  between  the  plaintiff  and  the  defendant  Fernie,  in  pursuance 

of  an  agreement  of  reference  which  had  been  made  an  order  of 

Court  in  the  cause,  might  be  set  aside  and  declared  void. 

The  award  in  question  bore  date  the  17th  of  August,  1888,  and       [  isi  ] 

commenced  by  setting  forth  at  large  the  agreement  of  reference, 

which  was  dated  the  Slst  of  May,  1838,  and  was  made  between  the 

plaintiff  Charlotte  Lyon  Bowes,  commonly  called  Lady  Glamis,  of 

the  one  part,  and  the  defendant  Ebenezer  Fernie  of  the  other  part. 

The  agreement  recited   (among  other  things)  that  Lady  Glamis, 

as  the  widow  and  executrix  of  the  late  Lord  Glamis,  in  the  month 

of  March,  1836,  filed  her  bill  of  complaint  in  this  cause  against  the 

defendant  Ebenezer  Fernie  and  others,  praying  an   account  of 

all  moneys  owing  to  the  defendant  by  Lord  Glamis  which  were 

intended  to  be  secured  by  the  indentures  of  the  11th  and  12th  of 

December,  1825,  and  the  other  indentures  therein  mentioned,  and 

which  were  a  charge  upon,  and  ought  to  have  been  paid  out  of,  the 

estates,  monies,  annuities,  and  premises  respectively  comprised  in 

such  indentures  :  that  the  releases  alleged  by  Fernie  to  have  been 

executed  by  and  between  him  and  Lord  Glamis  might  be  declared 

to  have  been  fraudulently  obtained,  and  might  be  delivered  up  to 

be  cancelled;  and  that  the  accounts  alleged  to  have  been  settled 

between  them  might  be  opened :  that  an  account  might  be  taken 
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Bowes       of  all  dealings  and  transaotions  between  Fernie  and  Lord  Glamis  ; 

Fernib.  a^^  ^h^t  ^^  account  might  also  be  taken  of  all  monies  received  by 
the  defendants  Heming  and  Fernie  on  account  of  the  arrears  of  the 
annuities  of  1,025/.  and  4442.  therein  mentioned  ;  and  that  Heming 
and  Fernie  and  their  co-defendants  might  be  decreed,  on  payment 
of  what,  on  taking  the  aforesaid  accounts,  should  appear  to  be  due 
to  them  respectively,  to  execute  proper  assignments,  transfers,  and 
conveyances  of  the  estates,  monies,  annuities,  and  premises  (except 
the  aforesaid  annuity  of  1,025Z.)  mortgaged  to  them  and  charged 
with  their  respective  debts  by  the  several  securities  aforesaid ;  the 

[  152  ]  plaintiff  oflfering  to  pay  what,  if  *anything,  should,  upon  the  taking 
the  accounts,  be  found  due  to  the  defendants  respectively ;  and  that 
if  any  thing  should  appear  to  be  due  from  the  defendants,  or  either 
of  them,  they  might  be  decreed  to  pay  the  same  to  the  plaintiff 
respectively. 

The  agreement  further  recited  that  the  defendant  Fernie  had 
appeared  and  put  in  his  answer  to  the  bill,  and  therein,  among 
other  things,  alleged  that  he  and  Lord  Glamis,  on  the  25th  of 
December,  1833,  mutually  settled  all  accounts  between  them ;  and 
that  upon  that  settlement  a  sum  of  16,8032.  Is.  was  found  to  be 
due  to  Fernie  from  Lord  Glamis ;  and  thereupon,  by  indentures  of 
release  of  the  25th  of  December,  1833,  respectively  signed  and 
exchanged  by  and  between  them,  Lord  Glamis  and  Fernie  mutually 
released  each  other  from  all  claims  and  demands  they  then  had 
upon  each  other,  except  the  said  sum  of  16,8032.  Is.  so  due  to 
Fernie,  and  the  several  securities  which  Fernie  then  held  for  better 
securing  the  repayment  thereof. 

The  agreement  further  recited  that,  under  an  agreement  between 
Lady  Glamis  and  the  defendants  Fernie  and  Heming,  dated  the 
31st  of  August,  1836,  a  reference  was  made  to  two  persons  of  the 
names  of  Western  and  Donne  for  the  settlement  of  an  account 
called  the  trust  account,  in  which  Heming  and  Fernie  were  jointly 
concerned,  and  which  was  part  of  the  subject-matter  of  the  suit ; 
and  that  it  was  thereby  referred  to  the  said  arbitrators  to  take  such 
account;  and  it  was  declared  that  the  balance  of  such  accounts 
when  found  by  them,  should  be  an  agreed  balance  between  Lady 
Glamis  and  Heming  and  Fernie ;  and  such  balance,  or  so  much 
thereof  as  should  be  requisite,  should  be  set  off  by  Fernie  against 
the  principal  sum   of  16,803/.  Is.,  the  balance  of  the  aforesaid 

[•153]       account  settled  between  him  and  Lord  Glamis  on  the  *25th  of 
December,  1833,  and  the  sum  of  2,1512.  15.9.  llrf.,  being  interest  on 


VOL.  XLvra.]      1838.     CH.     4  MY.  &  CR.  163—154.  41 

the  sum  of  16,0392.  12ir.  Id.,  part  of  such  balance,  from  the  25th  of       Bowes 
December,  1838,  to  the  3lBt  of  August,  1836.  Fkbnib. 

The  agreement  further  recited  that  the  referees  Western  and 
Donne,  by  their  award,  declared  that  on  the  31st  of  August,  1836, 
there  was  due  from  Fernie  to  Lady  Glamis,  as  such  executrix,  on  the 
balance  of  the  aforesaid  trust  account,  the  sum  of  18,7622. 148.  lOd., 
which  sum  they  had,  in  pursuance  of  the  provisions  of  the  said 
agreement,  permitted  Fernie  to  retain  as  a  set-ofif  against  the 
thereinbefore  mentioned  sums  of  16,803Z.  Is,  and  2,151Z.  15s,  lld,^ 
the  interest  thereon  to  the  31st  of  August,  1836 ;  and  that  after 
deducting  the  said  sum  of  18,762Z.  14s,  lOd,  from  the  aggregate 
of  the  two  last-mentioned  sums,  there  remained  a  balance  of 
192Z.  2«.  Id.,  which  was  due  to  Fernie  from  the  estate  of  Lord 
Glamis,  on  the  footing  of  the  account  thereinbefore  mentioned  to 
have  been  settled  between  them  as  aforesaid. 

The  agreement  then  recited  that  Fernie,  acting  as  the  receiver  of 
an  estate  in  the  county  of  Durham,  which  was  in  question  in  a  cause 
of  Braham  v.  Strathmore,  had  received  several  sums  of  money 
which  ought  to  have  been  credited  by  him  in  his  account  as  such 
receiver,  but  had  not  been  so  hitherto  (through  the  omission,  as 
Fernie  stated,  of  his  clerk,  who  made  out  the  account) ;  and 
inasmuch  as  the  balances  of  such  his  receiver's  accounts  were  carried 
over  to  the  aforesaid  trust  account,  if  such  monies  had  been  so 
credited,  the  balance  so  carried  over  to  the  trust  account  would 
have  been  larger,  and  in  further  part  discharged  the  aforesaid  debt 
owing  to  him  from  Lord  Glamis,  and  would  also  have  increased  the 
amount  of  interest  calculated  and  allowed  by  Messrs.  Western  and 
Donne  in  the  said  trust  account. 

The  agreement  further  recited,  that  Lady  Glamis  and  Fernie  [  154  ] 
had  mutually  agreed  to  compromise  the  suit,  and  to  terminate  all 
disputes  between  them  by  a  reference  of  such  suit  and  disputes  to 
the  award,  order,  and  final  determination  of  the  two  arbitrators 
therein  named,  upon  the  terms  and  conditions  thereinafter  men- 
tioned. The  agreement  then  set  out  the  terms  and  conditions, 
which,  BO  far  as  they  were  material  with  reference  to  the  present 
motion,  were  in  substance  as  follows :  That  the  before-mentioned 
settled  account  and  release  of  the  25th  of  December,  1833,  should  be 
considered  and  adopted  as  a  closed  and  settled  account  up  to  that 
day,  and  neither  party  should  be  at  liberty  to  open  the  same,  or 
any  of  the  preceding  settled  accounts,  except  as  after-mentioned : 
that  all  other  matters  in  difference   between   Lady  Glamis  and 


42  1838.     CH.     4  MY.  &  CR.  154—155.  [r.r. 


Bowes  Fernie,  including  all  claims  of  Fernie  in  respect  of  the  several 
Febnie.  matters  therein  specified,  should  be  referred  to  the  arbitrators ;  it 
being  intended  that  the  whole  of  the  accounts  between  Fernie  and 
Lord  Glamis,  and  all  differences  between  the  parties  in  respect 
thereof,  should  be  finally  determined :  that  a  general  account 
should  be  taken  by  the  arbitrators  of  all  Fernie's  receipts  and  pay- 
ments on  account  of  Lord  Glamis  or  his  estate,  commencing  on  the 
25th  of  December,  1888,  and  adopting  the  aforesaid  balance  of 
16,803i.  1«.  as  the  amount  due  to  Fernie  on  that  day,  and  carrying 
the  same  down  to  the  31st  of  August,  1886,  as  calculated  by  Western 
and  Donne,  and  crediting  in  discharge  of  such  balance  the  sum  of 
18,762/.  14«.  10(1,  found  due  by  Western  and  Donne  on  the  trust 
account  as  aforesaid,  and  also  crediting,  if  the  arbitrators  should 
think  proper,  such  sum  for  interest  on  the  monies  before-mentioned 
to  have  been  received  by  Fernie,  as  the  receiver  of  the  Durham 
estate,  as  (if  the  same  had  been  duly  credited  by  him  and  carried 
[  •IBS  ]  over  to  the  trust  account)  would  have  been  calculated  thereon  *by 
Western  and  Donne,  under  the  terms  of  the  agreement  of  the 
31st  of  August,  1836:  that  releases  should  be  executed  by  each 
party  to  the  other,  and  an  indemnity  be  given  by  Lady  Glamis  to 
Fernie  against  any  claims  upon  him  in  consequence  of  his  having 
been  a  guarantee  for  Lord  Glamis :  that  Fernie  should  deliver  over 
to  Lady  Glamis  such  deeds  and  papers  relating  to  the  estates, 
property,  and  affairs  of  Lord  Glamis,  then  in  his  custody  or  power, 
as  the  arbitrators  should  direct:  that  the  agreement  of  reference 
and  award  should  be  made  a  rule  of  Court. 

The  award,  after  fully  stating  the  agreement  of  reference  and  its 
recitals,  proceeded  to  adjudge  and  determine  that  all  disputes  and 
differences  between  the  parties,  relative  to  the  matters  referred, 
should  thenceforth  cease  and  determine,  and  that  this  suit  and  all 
actions  and  proceedings  between  them,  both  at  law  and  in  equity, 
should  be  dismissed  and  discontinued.  The  award  then  stated  that 
the  arbitrators  having  taken  an  account  of  all  receipts  and  pay- 
ments by  Fernie  on  account  of  Lord  Glamis  or  his  estate,  com- 
mencing on  the  25th  of  December,  1833,  and  adopting  the  balance 
of  16,803Z.  Is.  as  the  amount  due  to  Fernie  on  that  day,  and 
carrying  the  same  down  to  the  31st  of  August,  1886,  as  calculated 
by  W^estern  and  Donne,  and  crediting  in  discharge  of  such  balance 
the  sum  of  18,762Z.  14>?.  lOd.  found  due  by  them  on  the  trust 
account,  and  including  all  receipts  and  payments  of  Fernie  as 
executor  of  Lord  Glamis,  and  calculating  interest  on  both  sides  of 
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the  account  at  5  per  cent,  up  to  the  80th  of  August,  1836,  and       Bowes 
thenceforward  to  the  date  of  the  award ;  and  having  also  taken  into      fernie. 
consideration  the  particular  payments  and  claims  therein  mentioned, 
and  made  all  proper  allowances,  there  was,  on  the  day  of  the  date 
of  that  their  award,  a  sum  of  3,900Z.  28.  Id.  due  from  Lady  Glamis 
to  Fernie. 

And  they  thereby  declared  that  they  had  ''altogether  abstained  [  ^^^  j 
from  taking  the  said  Durham  account  into  consideration,  and  from 
arbitrating  in  any  way  thereupon,  the  Master  having,  in  the  said 
suit  of  Braham  v.  Strathmore,  found  a  balance  of  2,020Z.  11«.  Qd.  to 
be  due  from  the  said  E.  Fernie,  and  fixed  the  3rd  day  of  July  last 
for  the  payment  thereof."  The  award  further  stated  (among  other 
things)  that,  inasmuch  as  it  was  admitted  by  the  parties  to  the 
reference  that  a  suit  was  now  pending  between  B.  H.  S.  Hele  and 
E.  Fernie  relative  to  the  right  to  an  annuity  of  400Z.  granted  by  the 
Earl  of  Strathmore  to  R.  P.  Smith  in  the  year  1815,  in  order  to 
set  aside  a  purchase  thereof  made  by  Fernie,  on  the  grounds  of 
inadequacy  of  price  and  fraud,  the  arbitrators  had  decided  that  they 
were  precluded  by  reason  of  the  suit  so  pending  from  deciding  on 
the  said  last-mentioned  claim. 

The  award  then  proceeded  to  declare  that  the  arbitrators,  ''in 
the  making  of  that  their  award,  had  taken  into  their  consideration 
and  estimate  the  reduction  of  the  salary  of  the  said  £.  Fernie  in 
the  year  1826,  and  the  grounds  of  it ;  and  they  had  further  taken 
into  their  consideration  and  estimate  the  pecuniary  benefit  which 
had  been  conferred  by  the  said  E.  Fernie  upon  the  said  Lord 
Glamis  and  his  estate,  by  reason  of  his  having  purchased  the 
annuities  of  Lady  Hunloke  and  Lady  Turner  and  others,  on  his  own 
responsibility,  but  for  the  exclusive  advantage  of  the  said  Lord 
Glamis,  for  which  services  he  had  not  yet  received  any  adequate 
compensation,  or  for  the  benefit  thereby  rendered  by  the  said 
E.  Fernie  to  the  said  Lord  Glamis  and  to  his  estate." 

The  award  finally   directed    that    general    releases   should   be 
executed,  by  each  of  the  parties  to  the  other,  *concerning  all  and       [  •167  ] 
every  the  matters  and  things  so  in  difference  and  to  the  arbitrators 
referred,  on  or  before  the  28th  of  September  then  next. 

The  grounds  upon  which  this  award  was  sought  to  be  set  aside 
were  stated  in  the  notice  of  motion  to  be,  for  objections  apparent 
on  the  face  of  the  award  ;  because  the  arbitrators  had  adjudicated 
upon  matters  which  were  expressly  excluded  from  their  arbitration, 
and  upon  matters  which  were  not  referred  to  them ;   and  also 
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Bowes       because  the  award  was   aucertain,  and  was  not  final  as  to  the 
Febnir.      matters  arbitrated  upon.     The  particular  parts  of  the  award  to 
which  these  objections  applied  are  stated  and  considered  in  the 
judgment. 

Sir  Wm.  Horne^  Mr.  Seijt.  Tcdfourd,  and  Mr.  Lovat,  for  the 
motion. 

Mr.  Knight  Bruce  and  Mr.  Koe,  in  support  of  the  award. 

In  the  course  of  the  argument  the  following  among  other  cases 
were  referred  to:  George  v.  Lomley  (i),  Mitchell  v.  Staveley  (2), 
Samuel  v.  Cooper  (3). 

^^.  17.       The  Lord  Chancellor  : 

The  objections  made  to  the  award  in  this  case  may  be  reduced  to 
two»  so  far  as  I  think  it  necessary  to  observe  upon  them  ;  first,  that 
the  award  includes  matters  not  referred,  and  includes  the  result  of 
all  in  one  conclusion,  so  as  to  render  it  impossible  to  detach  the 
[  •158  ]  *matters  referred  from  those  which  are  not  referred ;  and,  secondly, 
that  it  does  not  arbitrate  upon  some  subjects  in  difference,  and 
some  of  which  are  expressly  referred. 

The  whole  case  turns  upon  the  agreement  of  reference  and  the 
award  itself,  it  not  being  disputed  but  that  these  objections,  if 
shown  to  appear  upon  the  face  of  the  award,  are  fatal  to  it. 

1.  Under  the  first  head  one  matter  only  is  relied  upon,  namely, 
that  the  reference  being  confined  to  transactions  subsequent  to  the 
25th  of  December,  1888,  and  to  proceed  upon  the  foot  of  an  account 
settled  and  a  release  executed  at  that  date,  with  certain  exceptions 
which  I  will  presently  examine,  the  award  has  allowed  to  Mr.  Fernie, 
the  agent,  for  salary  and  remuneration,  sums  exceeding  what  was 
allowed  to  him  in  the  account  so  settled. 

By  the  settlement  of  the  25th  of  December,  1883,  a  sum  of 
16,803Z.  Is.  was  found  to  be  due  to  Mr.  Fernie ;  and,  by  an  agree- 
ment of  the  31st  of  August,  1836,  that  sum,  together  with 
2,151i.  15s.  lid.,  interest  upon  it  from  the  25th  of  December,  1833, 
to  the  81st  of  August,  1886,  was  agreed  to  be  set  off  against  the 
sum  to  be  found  due  from  Mr.  Fernie  upon  a  trust  account  then 
agreed  to  be  investigated  and  settled;  and  which  having  been 
accordingly  taken,  and  the  result  set  off  against  the  16,803/.  Is. 

(1)  9  R.  E.  366  (8  East,  13).  (3)  41  E.  R.  520  (2  Ad.  &  El.  752), 

(2)  14  E.  E.  287  (16  East,  58). 
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and  2,151/.  15s,  llrf.,  a  balance  of  192Z.  2$.  Id.  was  found  to  be  due       Bowm 
to  Mr.  Femie ;  so  that  the  settlement  of  the  account  in  the  year      febnib. 
1833,  showing  a  balance  of  16,803/.  1«.  due  to  Mr.  Fernie,  was  the 
footing  upon  which  the  reference  now  in  question  was  to  proceed : 
and  it  is  quite  clear  that  the  arbitrators  had  no  authority  to  open 
that  settlement  for  any  purpose,  and  therefore  not  for  the  purpose 
of  adding  to  the  *salary  or  remuneration  of  Mr.  Fernie  for  any      [  •isd  ] 
period   anterior  to  that  settlement,  unless  the  exception   before 
alluded  to  gave  them  such  authority. 

It  is,  therefore,  to  be  considered,  first,  whether  it  appears  upon 
the  face  of  the  award  that  the  arbitrators  have  made  any  allowance 
for  salary  or  remuneration  to  Mr.  Fernie  for  any  period  anterior  to 
the  settlement ;  and,  secondly,  if  it  does  so  appear,  whether  the 
exception  in  the  release  authorised  them  so  to  do. 

TVith  respect  to  the  first  inquiry,  it  is  stated  upon  the  award  that 
the  arbitrators  had,  in  making  their  award  (which  finds  a  sum  of 
8,900/.  due  to  Mr.  Fernie),  taken  into  their  consideration  and  estimate 
the  reduction  of  the  salary  of  Mr.  Fernie  in  the  year  1826,  and  the 
grounds  of  it ;  and  that  they  had  ''  further  taken  into  consideration 
and  estimate  the  pecuniary  benefit  which  had  been  conferred  upon 
Lord  Glamis  and  his  estate  by  reason  of  his  (Mr.  Fernie's)  having 
purchased  the  annuities  of  Lady  Hunloke  and  Lady  Turner  and 
others,  on  his  own  responsibility,  but  for  the  exclusive  advantage 
of  Lord  Glamis,  for  which  services  he  had  not  yet  received  any 
adequate  compensation,  or  for  the  benefit  thereby  rendered  by  the 
said  Mr.  Femie  to  the  said  Lord  Glamis  and  to  his  estate."  Lord 
Glamis  died  soon  after  the  settlement  in  December,  1838,  so  that 
the  services  and  benefit  conferred  upon  Lord  Glamis  by  Mr.  Fernie 
in  respect  of  which  the  arbitrators,  in  calculating  the  sum  of 
8,900/.  to  be  due  to  him,  had  taken  into  their  consideration  and 
estimate  the  reduction  of  the  salary  in  the  year  1826,  and  the  want 
of  adequate  compensation  for  such  services  and  benefit,  must  have 
been  of  a  date  anterior  to  the  settlement  and  release  of  the  25th  of 
December,  1833. 

That  being  the  case,  Mr.  Femie's  claim,  if  he  ever  had  any,  to  [  160  ] 
additional  salary  or  compensation  for  such  services,  was  clearly 
concluded  by  the  settlement  and  release ;  and  the  arbitrators  had 
no  authority  to  arbitrate  upon  it,  unless  the  exception  in  the 
release  gave  them  such  authority.  And  this  appears  to  have  been 
the  ground  upon  which  the  Yice-Ghancellor  thought  that  the 
arbitrators  had  authority  to  award  such   additional  salary  and 
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Bowes  compensation ;  and  bis  opinion  seems  to  have  proceeded  on  a  sup- 
Fbsnie.  position  that  the  exception  in  the  release  was  an  exception  of  any 
claims  which  Mr.  Fernie  might  have  in  respect  of  certain  indentures. 
The  argument,  therefore,  assumed  this  form :  The  deeds  in  question, 
and  any  claims  which  Mr.  Fernie  might  have  under  them,  are 
excepted  out  of  the  settlement  and  release,  and  the  deeds  and 
securities  so  excepted  contain  provisions  under  which  Mr.  Fernie 
might  claim  additional  allowances. 

It  appears  to  me  that  there  is  a  very  conclusive  answer  to  this 
reasoning.  The  exception  in  the  release  of  the  25th  of  December, 
1888,  is  not  of  the  deeds,  or  of  any  claim  founded  upon  them,  but 
in  these  words,  '^  except  the  said  sum  of  16,808Z.  1^.  so  due  to  the 
said  £.  Fernie,  and  the  several  securities  the  said  £.  Fernie  then 
held  for  better  securing  the  repayment  thereof."  What  was  due 
upon  those  securities  and  otherwise,  up  to  the  25th  of  December, 
1888,  was  ascertained  and  settled,  and  fixed  at  the  sum  of  16,8032. 1^. 
upon  any  account  whatever,  including,  therefore,  salary  and 
remuneration  as  well  as  all  other  heads  of  claim ;  and  the  arbi- 
trators had  no  more  authority  to  open  that  account  for  the  purpose 
of  adding  to  the  amount  of  such  salary  and  remuneration,  than  to 
alter  the  account  so  settled  upon  any  other  ground.  The  deed  of 
the  12th  of  December,  1825,  was  to  secure  and  indemnify  Mr. 
[•161]  Fernie  against  *any  payment  or  liability  to  which  he  might  be 
subject  in  consequence  of  the  transactions  referred  to.  Whatever 
such  payments  or  liabilities  were,  up  to  the  settlement  of  the  25th 
of  December,  1888,  must  have  been  included  in  that  settlement, 
and  have  constituted  part  of  the  16,8082.  Is. ;  and  the  security  was 
to  hold  good  for  what  was  so  due  at  that  time,  and  for  future  pay- 
ments and  liabilities,  but  not  for  any  further  claim  anterior  to  that 
time.  It  would,  indeed,  be  a  great  absurdity  to  settle  all  accounts 
at,  and  claims  up  to,  a  certain  date,  and  at  the  same  time  to  except 
the  deed  as  to  the  time  past  upon  which  all  such  accounts  and 
claims  were  founded. 

But  if  all  the  provisions  of  the  deed,  from  the  beginning,  had 
been  open  to  the  arbitrators,  no  provision  in  it  would  have  autho- 
rised them  to  add  to  the  salary  or  remuneration  of  Mr.  Fernie  for 
the  time  anterior  to  this  settlement.  The  provision  in  that  deed, 
to  which  I  was  referred,  against  all  loss,  costs,  charges,  damages, 
and  expenses  which  Mr.  Fernie  might  pay,  expend,  incur,  or  in 
any  manner  be  put  unto,  is  merely  a  provision  for  indemnity  against 
losses  to  be  sustained,  and  not  for  remuneration  to  be  received.     I 
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am  of  opinion,  therefore,  that  the  case  cannot  be  brought  within       Bowbs 
the  exception.  Fernib. 

It  was  argued,  that  it  did  not  appear  that  the  arbitrators  had 
made  any  such  additional  allowance;  but  that  they  might  have 
considered  the  circumstances  stated  for  some  other  purpose.  It 
is  true  that  the  Court  leans  in  favour  of  awards,  and  will  readily 
adopt  a  reasonable  construction  for  the  purpose  of  maintaining 
their  validity.  But  I  cannot,  for  this  purpose,  go  beyond  a  reason- 
able construction ;  and  when  arbitrators  award  a  certain  sum  to  one 
of  the  parties,  and  say  that  in  ^making  their  award,  they  had  taken  [  *162  ] 
into  their  consideration  and  estimate  certain  claims  of  that  party 
for  which  he  had  not  before  received  any  adequate  compensation, 
it  would  be  contrary  to  the  plain  and  obvious  meaning  of  the  words 
to  assume  that  they  had  not  included  something  on  account  of  such 
claims  in  the  same  award.  I  think,  therefore,  that,  in  this  respect, 
the  arbitrators  have  exceeded  their  authority,  and  have  awarded 
upon  a  matter  not  referred  to  them,  and  that  what  they  have  so 
awarded  without  authority  cannot  be  separated  from  the  other 
parts  of  their  award. 

2.  I  am  also  of  opinion  that  they  have,  upon  their  award,  stated 
that  they  have  declined  to  arbitrate  upon  some  matters  included  in 
the  reference  ;  and  that  the  award  is  therefore  bad. 

I  will  first  consider  the  case  of  the  annuity  of  4002.  granted  by 
Lord  Strathmore  to  Mr.  Smith.  The  arbitrators,  by  their  award, 
in  substance  decide  that  they  are  precluded  by  reason  of  a  certain 
suit  pending  between  Mr.  Hele,  the  vendor  of  the  annuity,  and 
Femie,  the  real  or  nominal  purchaser,  to  set  aside  the  purchase  of 
it,  from  arbitrating  on  the  claim.  Upon  this  the  Vice-Chancellok 
very  justly  observed  that  the  reason  assigned  for  not  arbitrating 
upon  this  claim  is  wholly  untenable  :  but  his  Honour  held  that  this 
was  no  objection  to  the  award,  because  he  thought  that  the  claim, 
if  any,  was  barred  by  the  release.  I  do  not  conceive  that  this 
Court  has  any  thing  to  do  with  that  consideration.  If  the  claim 
be  barred  by  the  release,  the  arbitrators  would  have  been  well 
justified  in  deciding  against  the  claim  upon  that  ground.  But  they 
state  that  what  they  have  done  is,  not  to  decide  against  the  claim, 
but  to  decline  arbitrating  upon  it  at  all,  thinking  that  they  were 
precluded  from  so  doipg.  The  party  making  the  claim  had  *a  right  to  [  'les  ] 
the  judgment  of  the  arbitrators  upon  it ;  and  I  cannot  see  upon  what 
ground  this  Court  is  entitled  to  say,  **  You,  the  arbitrators,  ought  to 
have  investigated  the  claim,  and  decided  upon  it ;  but  the  Court 
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Bowes       being  of  opinion  that,  if  you  had  done  so,  you  must  have  decided 
fkrnie.      against  the  claim,  the  objection  to  the  award  shall  not  prevail." 

It  appears  to  me  that  upon  this  application  the  Court  had  no 
jurisdiction  to  investigate  the  merits  of  the  claim ;  and  if  it  had, 
that  it  was  wholly  without  the  necessary  materials  and  information 
to  form  a  satisfactory  judgment  upon  it.  Whether  the  claim 
against  Mr.  Fernie  in  respect  of  this  annuity  existed  at  the  date  of 
the  release,  and  if  it  did,  whether  it  was  then  so  circumstanced  as 
to  be  affected  by  it,  must  depend  upon  various  circumstances  of 
which  no  satisfactory  information  is  now  before  the  Court.  All 
these  circumstances  the  party  had  a  right  to  bring  before  the 
arbitrators,  if* the  release  had  been  set  up  as  a  bar  to  the  claim; 
but  the  claim  and  the  defence,  and  the  answer  to  the  defence,  were 
excluded  by  the  opinion  adopted  by  the  arbitrators,  that  they  were 
precluded  from  entering  into  the  question.  In  this  respect  also  I 
think  the  award  clearly  defective,  and  therefore  void. 

Being  of  this  opinion  upon  these  two  points,  it  is  unnecessary  to 
discuss  the  other :  but  I  think  the  award  also  defective,  and  there- 
fore void,  on  account  of  the  arbitrators  having,  as  they  state  in  their 
award,  altogether  abstained  from  taking  the  Durham  account  (i) 
into  consideration,  and  from  arbitrating  in  any  way  thereupon. 
[  ♦164  ]  They  state  a  reason  for  their  so  refusing  *and  abstaining  which  is 
wholly  inapplicable,  namely,  that  Mr.  Fernie  had  been  ordered  to 
pay  into  Court  a  sum  of  2,020i.  lis.  3rf.,  found  due  by  the  Master ; 
whereas  the  grievance  complained  of  in  respect  of  such  rents,  as 
appears  from  the  agreement  of  reference,  is  that  these  rents  not 
having  been  credited  at  the  proper  time,  the  balances  appeared 
greater  than  they  would  have  been  if  the  rents  had  been  properly- 
credited,  and  the  interest  charged  upon  the  balance  was  thereby 
more  than  it  ought  to  have  been.  The  reference,  therefore, 
authorises  the  arbitrators,  if  they  shall  think  fit,  to  correct  the 
account  in  this  respect.  It  was  for  them  to  decide  whether  that 
ought  to  have  been  done;  but  they  were  bound  to  come  to  some 
decision  upon  it. 

This,  as  I  understand,  was  the  opinion  of  the  Yice-Chancellor  ; 
but  his  Honour  thought  that  the  fair  construction  of  what  is  stated 
upon  the  award  was,  that  the  arbitrators  bad  considered  the  subject, 
and  had  decided  not  to  alter  the  account  in  this  respect.  The 
question,   therefore,   is    simply  one  of   construction  of   the  few 

(1)  His  Lordship  uses  tliis  expres-  the  argument,  to  designate  the  account 
sion,  as  it  had  been  used  throughout      of  the  rents  of  the  Durham  estate. 
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expressions  used  in  the  award  upon  this  subject ;  and  when  I 
find  the  arbitrators  stating  that,  for  a  reason  assigned,  they  had 
''  altogether  abstained  from  taking  the  Durham  account  into  con- 
sideration, and  from  arbitrating  in  any  way  thereupon,"  I  cannot 
consider  those  expressions  as  stating  that  they  had  taken  the 
Durham  account  into  consideration,  and  that  they  had  arbitrated 
thereupon  by  deciding  that  no  such  credit  for  interest  as  claimed 
should  be  allowed. 

Assuming  the  true  construction  of  the  award  to  be  that  the 
arbitrators  have  declined  to  arbitrate  upon  the  two  claims  of  the 
annuity  and  of  the  interest  upon  the  Durham  rents,  it  is  clear  that 
the  award  is  bad ;  and  if  it  were  not  bad,  it  is  clear  that  the  award 
would  be  most  unjust  in  directing  general  releases,  which  would  for 
*ever  exclude  those  two  claims  which  the  arbitrators  had  declined 
to  investigate. 

It  msty  be  much  to  be  regretted  that  this  reference  should  have 
failed  ;  but  that  cannot  affect  my  decision.  Upon  the  principles  of 
law,  fairly  admitted  on  both  sides  in  the  argument,  I  am  of  opinion 
that,  upon  the  statements  in  the  award,  it  is  open  to  the  objections 
I  have  observed  upon,  and  I  must,  therefore. 

Declare  it  to  be  void. 


Bowes 
Feenib. 


[  -165  ] 


EICHAEDSON  v.  The  BANK  of  ENGLAND. 

(4  My.  &  Cr.  165—179;  S.  C.  8  L.  J.  (N.  S.)  Ch.  1 ;  2  Jur.  911.) 

The  advances  made  by  one  partner  to  the  partnership,  and  those  received 
bj'  another  from  it,  until  the  concern  has  been  i;ro\ind  up,  only  constitute 
items  in  the  account  between  the  partners,  and  cannot  be  treated  as 
debts ;  and  the  Court,  therefore,  wiU  not,  upon  an  interlocutory  applica- 
tion, order  the  amount  of  such  advances  to  be  paid  in  and  secured,  pending 
a  suit  for  taking  the  partnership  accoimts. 

Keview  of  the  principles  upon  which  money  is  ordered  to  be  paid  into 
Court  in  consequence  of  admissions  made  in  a  defendant's  answer. 

This  was  a  suit  instituted  by  the  personal  representatives  of 
William  Esdaile,  deceased,  one  of  the  partners  in  the  banking  house 
of  Sir  James  Esdaile  &  Co. ;  and  its  piincipal  object  was  to  have  a 
general  account  taken  of  all  the  partnership  dealings  and  trans- 
actions, and  to  have  the  affairs  of  the  partnership  finally  wound  up 
and  closed. 

The  bill  (which  was  extremely  voluminous)  stated  the  history  of 
the  banking  house  from  its  establishment  in  the  year  1780,  and  the 
various  changes  which  the  partnership  had  undergone  down  to  the 
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month  of  December,  1833,  when  it  consisted  of  William  Esdaile, 
who  was  the  senior  partner,  and  of  the  defendants  Grenfell,  Thomas, 
and  Scott,  and  that  the  active  management  of  the  concern  *was 
subsequently  left  to  Grenfell  and  Thomas,  down  to  the  month  of 
October,  1887,  when  William  Esdaile  died.  The  bill  alleged  that 
Thomas,  on  his  introduction  into  the  house  in  the  year  1828, 
brought  no  capital  into  it;  but  that  Esdaile,  whose  daughter 
Thomas  had  married,  advanced  a  sum  of  20,0002.  for  him,  which 
was  entered  in  the  books  of  the  partnership  in  the  joint  names  of 
**  Esdaile  and  Thomas."  It  tiien  stated,  that  notwithstanding  very 
large  advances  which  were  from  time  to  time  made  to  the  concern 
by  Esdaile  out  of  his  private  resources,  between  the  years  1883  and 
1836,  the  house  became  greatly  embarrassed  towards  the  close  of 
the  latter  year,  chiefly  through  the  imprudence  of  the  acting 
partners  Grenfell  and  Thomas ;  insomuch  that  they  then  found  it 
impossible  to  continue  business  without  further  assistance;  and 
that  accordingly  they  applied  to  the  Bank  of  England  and  to  certain 
private  bankers  in  London,  and  an  arrangement  was  thereupon 
come  to,  for  winding  up  the  affairs  of  the  house  under  inspectors ; 
and,  on  the  17th  of  January,  1837,  conveyances  were  executed 
vesting  all  the  freehold,  copyhold,  and  leasehold  estates  of  the 
partners  in  trustees,  to  be  applied  upon  the  trusts  therein  mentioned ; 
and  the  partners,  at  the  same  time,  executed  a  deed  of  inspection, 
by  which  certain  persons  were  appointed  inspectors,  for  the  purpose 
of  applying  the  partnership  assets  in  the  order  and  upon  the 
principles  therein  stated,  and  generally  with  a  view  to  wind  up  and 
close  the  affairs  of  the  partnership. 

The  bill  further  alleged,  that  at  the  time  of  the  execution  of  these 
deeds,  Esdaile  appeared  upon  the  books  of  the  partnership  as,  and 
in  fact  was,  a  creditor  thereon  in  the  sum  of  90,8162.  18a.  4^. ;  and 
that  there  was  at  the  same  time  standing  in  such  books,  to  the 
account  of  ''  Esdaile  and  Thomas,"  a  credit  in  respect  of  the  before- 
mentioned  sum  of  20,000/.  so  advanced  by  Esdaile  to  the  partnership, 
and  which,  not  having  been  drawn  out,  *then  remained  as  a' debt 
due  to  Esdaile ;  and  that  the  account  of  Thomas  was  then  over- 
drawn to  the  amount  of  21,5912.  U.  Qd.,  and  that  Thomas  was 
indebted  to  the  partnership  in  that  sum  accordingly,  independently 
of  the  other  liabilities  after  mentioned. 

The  bill  further  stated  and  set  forth  in  a  schedule  a  certain 
account  and  valuation  of  the  partnership  assets  and  of  the  interest 
and  liabilities  of  the  several  partners  therein,  made  out  by  an 
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accountant,  and  which  was  alleged  to  be  correct,  and  to  have  been  Bichabdson 
made  out  upon  the  principle  contended  for  by  the  defendants,  from         xhb 
which  it  appeared  that,  in  the  month  of  June,  18S7,  a  sum  of     g^^^^^ 
85,8442.  18«.  lOd.  was  due  as  between  the  partners,  to  Esdaile 
from  the  partnership;  and  that  the  share  of  Thomas  in  such 
deficiency  amounted  to  81,468L  16^.   9d.,   which,   together  with 
a  small  balance  of  9822.  148.  9d.  due  from  him  on  a  profit  and  loss 
account,  had  been  carried  to  his  debit,  and  which,  added  to  the 
aforesaid  sum   of  21,5912.   Is.  8^.,  the  amount  of  his  overdrawn 
account,  left  Thomas  indebted  to  the  partnership,  at  the  very 
lowest,  in  a  sum  of  54,0422.  128.  9d. 

In  reply  to  these  allegations,  and  the  corresponding  interro- 
gatories in  the  bill,  the  answer  of  the  defendant  Thomas,  among 
other  things,  stated  his  belief  that  at  the  period  of  the  execution 
of  the  deeds,  Esdaile  appeared  on  the  books  of  the  partnership 
as  a  creditor  in  the  sum  of  90,8162.  18a.  4(2. ;  and  that  there  was, 
at  the  same  time,  standing  in  such  books  to  the  account  of  ''  Esdaile 
and  Thomas  "  a  credit  in  respect  of  20,0002.  But  he  denied  that 
that  sum  constituted  an  advance  to  the  partnership,  and  alleged 
that  it  was  placed  by  Esdaile  to  the  credit  of  the  defendant  as  his 
(the  defendant's)  capital  in  the  partnership.  He  admitted,  that 
the  same  was  never  drawn  out ;  but  he  denied  that  it  remained, 
at  the  time  of  the  execution  of  the  deeds,  as  a  debt  due  to  Esdaile 
from  *the  partnership.  He  further  denied  that  his  account  was  [  •KJS  ] 
overdrawn,  although  he  admitted  that  he  had,  from  time  to  time, 
had  advances  made  to  him  by  the  house,  to  the  amount  of 
21,5912.  Is.  Qd.,  being  the  sum  for  which  his  account  was  alleged 
to  have  been  overdrawn  ;  and  he  denied  that,  independently  of  his 
other  liabilities  to  the  partnership,  he  was  indebted  thereto  in  the 
last-mentioned  or  any  other  sum;  for  he  said  that  the  balance 
was  in  his  favour  to  the  amount  of  2752.  4s.  7d.,  as  appeared  by 
the  statements  contained  in  the  first  schedule  to  his  answer,  which 
he  prayed  might  be  considered  as  a  part  thereof. 

The  defendant,  by  his  answer,  further  stated  his  belief  that 
it  appeared  by  the  valuation  and  account  in  the  bill  mentioned, 
though  he  did  not  know  whether  such  valuation  was  correct  or 
whether  it  was  the  fact,  that  taking  such  debit  to  Esdaile  against 
his  credit  as  in  the  bill  mentioned,  there  was  due  from  the  partner- 
ship to  Esdaile  or  his  estate,  down  to  the  month  of  May,  1887,  the 
sum  of  85,8442. 18«.  lOd. ;  and  that  it  appeared  by  such  account, 
but  the  correctness  of  which  he  did  not  admit,  that  the  defendant's 
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BicHABDsoN  share  in  such  deficiency  as  in  the  bill  mentioned  amounted  to 
TBB  81,4682.  168.  9d.,  and  that  that  sum  was  carried  to  his  debit  in  the 
Enoland  ^^^^  account,  and  that,  together  with  a  small  sum  of  982Z.  14«.  9d., 
in  the  said  account  stated  to  be  chargeable  against  the  defendant, 
added  to  21,591Z.  la.  dd.,  the  amount  to  which  it  was  in  the  bill 
stated  that  the  defendant's  account  was  overdrawn,  but  which 
amount,  in  fact,  consisted  of  advances  made  by  the  partnership 
to  the  defendant,  there  was,  by  the  said  account  found  due  to  the 
partnership  by  the  defendant,  down  to  the  month  of  June,  1887, 
the  sum  of  54,042Z.  12«.  9d.  But  he  denied  that  such  last- 
mentioned  sum  was  in  fact  due  from  him  to  the  partnership, 
the  said  account  being  purely  conjectural,  and  founded  on  insuf- 
[  *169  ]  ficient,  and,  in  some  cases,  ^erroneous  data ;  and  there  being, 
in  particular,  to  be  deducted  from  such  last-mentioned  sum,  as  he 
contended,  the  said  sum  of  20,000Z.  so  advanced  by  Esdaile  to  the 
defendant,  as  the  defendant's  capital,  in  the  year  1828,  when  the 
defendant  entered  into  the  partnership. 

The  defendant,  by  his  answer,  further  admitted  that  he  claimed 
the  whole  interest  in  the  said  sum  of  20,000Z.  standing  to  the 
account  of  Esdaile  and  the  defendant  in  the  partnership  books. 
But  he  denied  that  the  same  was  a  sum  advanced  or  brought  in 
by  Esdaile  to  the  partnership  :  and  he  said  that  he  rested  his  claim 
to  such  sum  on  the  fact  of  its  having  been  advanced  by  Esdaile  as 
the  consideration  for  the  defendant's  joining  the  partnership,  and 
as  his  (the  defendant's)  capital  therein,  and  of  Esdaile  having 
always,  whether  in  conversation  or  otherwise,  so  treated  it,  and  its 
having  been  always  so  considered  by  the  partnership,  both  in  the 
partnership  books  and  otherwise.  He  further  admitted  that  no  part 
of  the  sum  was  brought  into  the  partnership  by  the  defendant, 
and  that  he  gave  no  consideration  for  the  same,  except  joining  the 
partnership  at  the  request  of  Esdaile.  He  denied  that,  from  the 
commencement  down  to  the  dissolution  of  the  partnership,  or 
to  any  other  time,  the  sum  was  always  treated  as  an  advance  by 
Esdaile  to  the,  partnership,  or  as  belonging  to  Esdaile,  save  that 
Esdaile  was  considered  to  have  a  life  interest  therein :  but  he 
admitted  that  the  sum  carried  interest,  and  that  such  interest  was 
regularly  paid  to  Esdaile  from  the  time  of  the  advance  during  his 
life,  and  consequently  down  to  the  termination  of  the  partnership. 

Upon  a  motion  that  the  defendant  Thomas  might  pay  into  Court 
the  sum  of  21,5912.  Is.  Qd.,  admitted  by  his  answer  to  have  been 
advanced   to  him  by  the  partnership,  the  Master  of  the  Rolls 
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ordered  that  he  should  pay  into  Court  the  sum  of  19,724Z.     The  Bichardson 
order  was,  with  the  ♦concurrence  of  the  plaintiflfs'. counsel,  restricted         the 
to  the  latter  sum,   in  consequence,   as  the  reporters  have  been     enoland 
informed,   of  a  doubt  expressed  by  the  Master  of  the  Rolls      [  •170  ] 
whether  the  defendant's  admission  as  to  the  amount  for  which 
he  had  overdrawn  his  account  was  not  qualified,  with  respect  to 
certain  items,  by  reference  to  the  schedule  annexed  to  his  answer. 

The  defendant  Thomas  now  moved,  before  the  Lord  Chancellor, 
that  this  order  might  be  discharged. 

Mr.  Wigram  and  Mr,  Reynolds,  for  the  motion. 

Mr.  Tinney  and  Mr.  Goodeve,  in  support  of  the  order. 

The  defendants,  the  inspectors,  though  served,  did  not  appear 
upon  the  motion,  either  in  the  Court  below  or  on  the  appeal. 

The  various  topics  of  argument  which  were  addressed  to  the 
Court  upon  the  motion,  and  all  the  authorities  which  were  then 
cited,  are  stated  and  reviewed  in  the  judgment. 

The  Lobd  Chancellor  :  iviw.  6. 

The  points  which  have  been  raised  in  the  discussion  of  this  case 
seemed  to  me  to  be  of  so  much  importance  to  the  general  practice 
of  the  Court,  that  I  have  thought  it  right  to  examine  all  the  cases 
which  appear  to  have  any  resemblance  to  the  present,  before  I  gave 
my  judgment,  although  I  have  not  felt  any  diflBculty  as  to  the  order 
which  I  ought  to  pronounce. 

I  must  in  the  first  place  observe,  that  the  motion  for  payment 
into  Court  by  the  defendant  of  the  sum  mentioned  in  the  order 
must  be  considered  as  founded  upon  *the  supposition  of  that  sum  [  •ni  ] 
being  due  from  him.  It  is  not  the  case  of  a  contest  as  to  the  title 
to  any  particular  property,  in  which  the  Court  will  in  some  cases 
take  possession  of  the  subject-matter  of  the  contest  for  security, 
until  it  adjudicates  upon  the  right.  Such  cases  generally  arise 
where  the  property  is  in  the  hands  of  stakeholders,  factors,  or 
trustees,  who  do  not  themselves  claim  any  title  to  it.  In  ordering 
money  into  Court  under  such  circumstances,  the  Court  does  not 
disturb  the  possession  of  any  party  claiming  title,  or  direct  a 
payment,  before  the  liability  to  pay  is  established. 

The  claim  in  the  present  case  is  for  payment  of  the  sum  in 
question,  as  a  debt  due,  or  at  least  as  a  sum  payable,  in  order 
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RicHABDBON    to  its  being  applied  to  purposes  in  which  the  plaintiflFs  are  inte- 
The         rested.     To  support  a  motion  upon  these  grounds,  two  things  are. 
Bank  OF      j  conceive,   necessary 


E170LAND. 


[*172] 


first,  a  clear  liability  in  the  defendant 
to  pay ;  and  secondly,  an  admission  by  the  defendant  of  the  facts 
from  which  such  liability  arises. 

I  will  first  consider  this  case  without  reference  to  the  deeds,  and 
next  inquire  how  the  deeds  affect  the  question. 

Without  referring  to  those  deeds,  the  facts  are  simply  these: 
that  the  partnership  being  at  an  end,  there  are,  it  appears,  partner- 
ship debts  and  joint  liabilities  unpaid  :  that  there  was  no  contract 
as  to  advancing  capital ;  but  that  Mr.  Esdaile  advanced  large  sums 
for  the  use  of  the  business,  and  so  became,  as  it  is  called,  a  creditor 
of  the  firm ;  and  that  the  defendant  Mr.  Thomas  drew  out  of  the 
funds  of  the  business,  with  the  consent  of  the  partners,  considerable 
sums,  and  so  became,  as  it  is  called,  a  debtor  to  the  firm. 

But  though  these  terms  "creditor'*  and  "debtor"  are  soused, 
and  sufficiently  explain  what  is  meant  by  ^the  use  of  them,  nothing 
can  be  more  inconsistent  with  the  known  law  of  partnership  than 
to  consider  the  situation  of  either  party  as  in  any  degree  resembling 
the  situation  of  those  whose  appellation  has  been  so  borrowed. 
The  supposed  creditor  has  no  means  of  compelling  payment  of  his 
debt ;  and  the  supposed  debtor  is  liable  to  no  proceedings  either  at 
law  or  in  equity — assuming  always  that  no  separate  security  has 
been  taken  or  given.  The  supposed  creditor's  debt  is  due  from  the 
firm  of  which  he  is  a  partner ;  and  the  supposed  debtor  owes  the 
money  to  himself  in  common  with  his  partners ;  and,  pending  the 
partnership,  equity  will  not  interfere  to  set  right  the  balance  between 
the  partners.  Indeed  it  could  not  do  so  with  effect,  inasmuch  as 
immediately  after  a  decree  has  enforced  payment  of  the  money 
supposed  to  be  due,  the  party  paying  might,  in  exercise  of  his 
power  of  a  partner,  repossess  himself  of  the  same  sum. 

But  if,  pending  the  partnership,  neither  law  nor  equity  will  treat 
such  advances  as  debts,  will  it  be  so  after  the  partnership  has 
determined,  before  any  settlement  of  account,  and  before  the  pay- 
ment of  the  joint  debts  or  the  realisation  of  the  partnership  estate  ? 
Nothing  is  more  settled  than  that,  under  such  circumstances,  what 
may  have  been  advanced  by  one  partner,  or  received  by  another, 
can  only  constitute  items  in  the  account.  There  may  be  losses,  the 
particular  partner's  share  of  which  may  be  more  than  sufficient 
to  exhaust  what  he  has  advanced,  or  profits  more  than  equal  to 
what  the  other  has  received ;  and  until  the  amount  of  such  profit 
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and  loBS  be  ascertained  by  the  winding  up  of  the  partnership  affairs,  Richabdson 

neither  partner  has  any  remedy  against,  or  liability  to,  the  other         thk 

for  payment  from  one  to  the  other,  of  what  may  have  been  advanced     ^^^^  ^' 

or  received.     In  Craivshay  v.  Collins  (i),  Lord  Eldon  says,  "  Where 

a  sum  is  *advanced  as  a  loan  to  an  individual  partner,  his  profits       [  *173  ] 

are  first  answerable  for  that  sum  ;  and  if  his  profits  shall  not 

be  sufficient  to  answer  it,  the  deficiency  shall  be  made  good  out 

of  his  capital ;   and  if  both  his  profits  and  his  capital  are  not 

sufficient  to  make  it  good,  he  is  considered  as  a  debtor  for  the 

excess."     The  money  drawn  out  by  any  partner  ceases  to  be  part 

of  the  joint  stock,  so  that,  upon  bankruptcy,  the  joint  creditor 

cannot  recall  it,  unless  there  had  been  a  fraudulent  abstraction : 

Ex  parte  range  (2).   Again,  in  Foster  v.  DonaUi  (3),  Lord  Eldon  says, 

*'  If  a  partner,  as  partner,  receives  money  belonging  to  the  firm,  and, 

admitting  that  he  has  received  it,  insists  that  there  is  a  balance  in 

his  favour,  there  is  no  pretence  for  making  him  pay  it  in." 

It  appears  to  me,  therefore,  that  in  the  present  stage  of  these 
partnership  affairs,  it  cannot  be  considered  that  the  money  received 
by  Mr.  Thomas  out  of  the  partnership  funds  constitutes  a  debt 
which  he  is  at  this  time  liable  to  pay.  But  if  it  could  be  so  con- 
sidered, and  supposing  that  there  is  no  question  of  profit,  the 
defendant  states  positively  his  title  to  20,000Z.  now  invested  in  the 
partnership  business.  This  sum,  it  is  said,  he  could  not  have  set 
off  against  the  money  advanced  to  him,  because  it  stood  in  the 
joint  names  of  himself  and  of  William  Esdaile ;  but  the  question 
is  not  what  might  have  been  done  during  the  lifetime  of  William 
Esdaile,  as  between  himself  and  William  Esdaile,  but  whether  if, 
as  he  insists,  the  20,000i.  be  now  his,  he  can  now  be  compelled  to 
pay  the  20,000Z.  (4)  which  he  has  borrowed,  without  receiving  the 
2O,000L  ♦capital.  The  20,000Z.  debt  would,  according  to  Lord  [  ♦174  ] 
Eldon*8  doctrine  in  Crawshay  v.  Collins^  be  to  be  paid  out  of  the 
20,0002.  capital,  leaving  no  personal  demand  against  Mr.  Thomas. 

It  is  said,  then,  that  the  liabilities  of  Mr.  Thomas  far  exceed  this 
20,0002.  capital,  supposing  it  to  be  his;  for  that  the  debts  far 
exceeding  the  assets,  there  will  be  a  large  sum,  by  way  of  contri- 
bution, to  be  paid  by  him  beyond  his  20,0002.  capital.     That  is  not 

(1)  26  R.  R.  83,  see  p.  100  (2  Russ.  for  which  the  defendant  was  alleged 
325 ;  see  p.  347).  to  have  overdrawn  His  account  as  a 

(2)  13  R.  R.  135  (3  V.  &  B.  31).  round  sum  of  20,000/. ;  but  according 

(3)  21  R.  R.  158  (1  Jac.  &  W.  252).  to  the  bill  it  was  21,591?.  1«.  3d,  and 

(4)  The  Lord  Chancellor  here,  according  to  the  order  at  the  Rolls, 
for  convenience,  speaks  of  the  amount  19,724/.  only. 
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Richardson  the  ground  upon  which  the  money  has  been  ordered  to  be  paid  in  ; 
and  if  it  was,  why  is  the  sum  advanced  to  Mr.  Thomas  the  sunti 
ordered  to  be  paid  in?  The  sum  upon  that  ground  would  be 
81,000Z.  and  a  fraction,  the  estimated  share  of  Mr.  Thomas  of 
the  deficiency,  independently  of  his  capital  or  debt;  and  if  the 
order  were  to  stand,  it  is  not  easy  to  see  how  another  application 
for  the  larger  sum  could  be  resisted.  It  is  mauifestly  impossible, 
however,  to  support  the  order  upon  that  ground.  Two  parties  are 
jointly  liable,  and  before  the  extent  of  such  joint  liability  has  been 
ascertained,  can  the  one,  by  an  interlocutory  order,  compel  the  other 
to  pay  into  Court  his  estimated  proportion  of  the  supposed  liability  ? 

There  are,  indeed,  cases  in  which  the  Court  has  apparently 
ordered  the  payment  of  a  debt  upon  motion;  such  as  where  an 
executor  or  trustee  admits  himself  to  owe  a  debt  to  the  estate  he 
represents.  Rothwell  v.  Rothwell  (i)  carries  it  further ;  but  that 
decision  proceeded  upon  the  particular  form  of  the  admission  in  the 
answer :  and  in  those  cases,  the  perso^  to  pay  and  the  person  to  receive 
being  the  same,  the  Court  assumes  that  what  ought  to  have  been  done 
has  been  done,  and  orders  the  payment,  not  as  of  a  debt  by  a  debtor, 
but  *as  of  moneys  realised  in  the  hands  of  the  executor  or  trustee. 

It  was  ingeniously  attempted  to  assimilate  this  case  to  that  of 
an  executor  who  is  ordered  to  pay  a  balance  of  assets  into  Court, 
although,  as  a  legatee,  he  may  be  afterwards  entitled  to  receive 
part  of  it  back.  I  see  no  analogy  between  the  two  cases.  The 
executor  holds  the  assets  as  a  trustee  for  creditors  who  have  an 
interest  in  the  fund,  and  his  claim  as  legatee  is  in  a  subordinate 
and  totally  different  character.  This  defendant  is  not  a  trustee. 
The  money  received  by  him  forms  no  part  of  the  joint  estate,  as 
appears  from  the  case  of  Ex  parte  Yonge  before  referred  to.  To 
the  creditors  he  is  liable  only  in  respect  of  his  general  responsibility 
as  a  debtor ;  and  to  his  partner  only  as  being  subject  to  account. 
But  if  the  cases  were  similar,  the  executor,  if  he  claimed  a  debt 
due  to  him,  might  release  ;  and  this  defendant  does  claim  such  debt. 

If,  however,  the  practice  of  the  Court  authorised  the  ordering 
a  defendant,  upon  either  of  these  grounds,  to  pay  money  into 
Court,  the  facts  to  give  authority  for  such  an  order  must  be  found 
admitted  in  the  answer*  There  must,  in  the  one  case,  be  an 
admission  of  the  sum  advanced  being  due,  without  there  being  any 


[  MTS  ] 


(1)  2  Sim.  &  St.  217,  decided  on  the 
ground  that  the  answer  contained  a 
clear  admission  that  there  was  ti-ust 


money  in  the  hands  of  the  defendant. 
"-0.  A.  S. 
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capital  to  meet  it,  or  in  the  other,  of  a  deficiency  of  assets  to  meet  BioHABnsoN 
the  partnership  obligations  so  large  as  to  make  the  contribution  of  the 
the  defendant  equal  to  the  sum  required  to  be  paid.  Now  in  this  bnoland. 
answer  I  not  only  do  not  find  any  such  admission,  but,  on  the 
contrary,  I  find  a  positive  denial  of  some  of  the  material  facts,  as  a 
substitute  for  such  admission.  It  is  said  that  the  account  scheduled 
to  the  bill  shows  such  a  deficiency,  and  that  the  defendant  was  in 
some  manner  party  to  making  out  that  account,  and  that  he  has 
not,  in  his  answer,  stated  any  error  in  that  account  so  as  materially 
to  affect  its  *accuracy.  That  account  is,  upon  the  face  of  it,  in  a  [  •its  ] 
great  measure,  calculation  and  speculative :  but  the  true  answer  is, 
that,  for  the  purpose  of  paying  money  into  Court,  evidence  cannot 
be  resorted  to.  The  ground  must  be  found  in  the  defendant's 
admission;  and  this  defendant  has  not  only  not  admitted  the 
accuracy  of  the  statements  in  that  account,  but  disputes  it  in 
many  particulars,  and  has  not  admitted  that  there  will  be  any 
deficiency  to  which  he  will  be  liable  to  contribute.  I  may  be 
perfectly  satisfied  that  there  will ;  I  may  feel  no  doubt  that  he  will 
have  to  contribute  far  more  than  the  amount  of  his  capital ;  but  I 
am  not,  upon  the  motion,  at  liberty  to  act  upon  any  such  con- 
viction or  belief,  and  it  would  be  most  dangerous  to  do  so.  Neither 
party  has  had  any  opportunity  of  giving  evidence  of  any  fact.  The 
Court,  therefore,  has  nothing  upon  which  it  can  proceed  but  the 
admission  of  the  parties.  The  defendant  justly  says,  "  Take  my 
statement  to  be  true,  or  give  me  an  opportunity  to  prove  it,  before 
you  adjudicate  against  me :  "  for,  although  the  order  is  not  an 
adjudication  upon  a  right,  the  direction  to  pay  20,000Z.  into  Court 
within  a  limited  time  may  be  quite  as  injurious. 

[His  Lordship  then  referred  to  a  number  of  cases  as  showing 
that  a  defendant  would  not  be  compelled  to  pay  money  into  Court 
upon  interlocutory  application  unless  he  clearly  admitted  the  same 
to  be  due,  and  he  continued  as  follows  :] 

I  have  entered  into  this  part  of  the  case,  because  it  appeared  to  [  177  ] 
me  expedient,  from  the  course  which  the  argument  has  taken,  to 
review  some  of  the  rules  upon  which  the  Court  acts  in  motions  for 
payment  of  money  into  Court ;  although  there  are  in  the  case 
facts  which  are,  to  my  mind,  quite  sufficient  to  decide  it  without 
referring  to  such  rules. 

By  the  deeds,  which  I  must  take  to  be  the  acts  of  all  the  parties 
to  them,  it  appears  that  the  partnership  being  in  difficulties,  though 
not  supposed  to  be  insolvent,  *the  Bank  of  England  and  certain       [*178] 
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Richardson    private  bankers  agreed  to  advance  money  sufficient  to  pay  all  the 

The         debts  owing  by  the  partnership,  upon  the  partnership  effects  and 
Bank  of 


England. 


[  MTQ] 


various  properties  belonging  to  the  several  partners  being  put  in 
trust  to  secure  the  repayment  of  the  monies  so  to  be  advanced, 
which  advances  were  also  secured  by  judgments,  at  the  suit  of  the 
Bank,  against  the  several  partners.  Mr.  Thomas,  the  defendant, 
conveyed  certain  estates  to  the  trustees  for  these  purposes ;  and  it 
was  known  to  all  the  parties,  at  the  time,  that  the  advances  had 
been  made  to  him  out  of  the  partnership  funds.  The  deeds  provide 
for  the  payment  of  all  the  advances  by  the  Bank  and  the  private 
bankers,  and  give  to  the  inspectors  large  powers  for  that  purpose. 
The  continuance  of  these  liabilities  for  repayment  of  the  moneys 
advanced,  and  of  some  of  the  joint  debts  remaining  unpaid,  con- 
stitutes the  ground  of  the  order  under  appeal.  But  the  deeds 
provide  for  the  discharge  of  these  liabilities,  and  the  payment  of 
these  debts,  in  a  different  manner,  if  the  sum  so  advanced  to  the 
defendant  does  not  form  part  of  the  trust  fund  ;  and  it  would  b^  a 
breach  of  all  good  faith  to  permit  Mr.  Thomas  to  devote  other  parts 
of  his  property  to  the  payment  of  these  advances  and  debts,  not 
expecting  to  be  called  upon  for  payment  of  the  money  so  received 
by  him,  and  then  to  call  upon  him  to  pay  that  money,  when,  by  so 
devoting  other  property  to  the  purposes  of  the  trust,  he  may  have 
deprived  himself  of  the  means  of  raising  it. 

That  the  inspectors  did  not  oppose  the  order  does  not,  I  think, 
afford  any  grounds  to  support  it.  They  are  mere  trustees,  and 
have  no  interest  in  the  question ;  and  in  a  contest  between  cestuis 
que  trusts  it  is  not  only  not  the  duty  of  trustees  to  take  part 
with  either  side,  but  it  is  proper  that  they  should  abstain  from 
doing  so.  The  defendant  has  an  interest  in  contending  that  the 
♦execution  of  the  trust  ought  to  be  left  to  them,  whether  they 
wish  to  execute  it  or  not;  and  he  has  a  right  to  the  judgment 
of  the  Court  upon  that  question. 

It  may  be,  that  justice  has  not  been  done  to  the  estate  of 
Mr.  Esdaile ;  but  I  cannot  in  this  suit  enter  into  that  question. 
I  can  only  consider  the  motion  with  reference  to  what  I  conceive 
to  be  the  practice  of  the  Court ;  and  my  opinion  is,  that, 
consistently  with  that  practice,  the  order  made  cannot  be  supported. 
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A.,  the  owner  of  oertain  chattels,  pledged  them  to  B.,  who  was  a  broker, 
to  secure  advances  made  on  his  behalf  by  B. ;  and  B.  afterwards,  in  his 
own  name,  and  unknown  to  A.,  re-pledged  the  same  chattels  to  C,  to 
secure  advances  made  by  C.  to  B.,  but  of  which,  imknown  to  C,  A.  was  to 
have  the  benefit.  C.  having  subsequently  applied  in  vain  to  B.  for  pay- 
ment of  his  advances,  threatened  to  realise  his  security  by  a  sale,  which, 
however,  he  was  from  time  to  time  induced  to  postpone,  by  the  solicitations 
of  B.,  and  his  assurances  of  speedy  payment;  and  this  was  commimicated 
by  B.  to  A.,  his  principal.  In  a  suit  by  A.  against  B.  and  C,  praying  to 
redeem  the  property  in  pledge  on  payment  of  any  balance  found  due  on 
the  account  between  himself  and  B.,  it  was  held  that  A.  had  no  equity  to 
restrain  C.  from  proceeding  to  an  immediate  sale. 

A  party  claiming  a  title  in  himself,  but  privy  to  the  fact  of  another  dealing 
with  the  property  as  his  own,  will  not  be  in  equity  permitted  to  assert  his 
own  title  against  a  title  created  by  that  other,  although  he  derives  no 
benefit  from  the  transaction. 

Whether,  under  the  circumstances,  C.  could  make  a  good  title  to  a 
purchaser  ?     Qiutre, 

This  was  an  appeal  motion,  on  behalf  of  the  defendants  Messrs. 
Hichens  &  Co.,  that  an  injunction  which  the  Vicb-Chancbllor  had 
granted  upon  the  answers  and  affidavits,  and  by  which  Hichens  &  Go. 
were  restrained  from  proceeding  to  sell  or  dispose  of  certain  tea 
warrants  then  in  their  hands,  might  be  dissolved. 

It  appeared  from  the  plaintiff's  affidavit,  that  at  the  East  India 
Company's  sales,  according  to  the  custom  of  the  tea  trade,  a  warrant 
is  made  out  for  each  lot  of  tea  *sold,  upon  which  a  certain  deposit  is 
paid  to  the  East  India  Company  ;  that  the  remainder  of  the  price, 
called  the  prompt,  is  to  be  afterwards  paid  at  the  time  appointed  by 
the  Company ;  that  the  warrant  is  made  out  in  the  name  of  the 
broker  by  whom  the  purchase  is  made,  and  who  indorses  the 
warrant ;  that  between  the  payment  of  the  deposit  and  the  payment 
of  the  prompt,  such  warrants  are  frequently  put  into  circulation  and 
made  the  subject  of  sale  and  purchase ;  and  that  the  purchasers  of 
such  warrants  become  entitled  to  the  teas  therein-mentioned  on 
payment  of  the  prompt  due  in  respect  of  such  teas. 

The  teas,  to  which  the  warrants  in  question  in  the  cause  related, 
were  purchased  for  the  plaintiff,  a  tea  dealer,  by  the  defendant 
Hooper,  who  was  a  tea  broker,  and  also  a  sworn  broker  of  the  city 
of  London ;  and  Hooper,  having  paid  or  undertaken  to  pay  to  the 
East  India  Company,  on  the  plaintiff's  behalf,  the  prompt  due  upon 
the  teas  comprised  in  the  warrants,  was  allowed  by  the  plaintiff  to 
hold  the  warrants  as  a  security  for  the  repayment  of  the  sums  which 
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NioHOLBON  he  had  advanced  or  should  advance  for  that  purpose ;  and  Hooper, 
HoopBR.  shortly  afterwards,  having  himself  occasion  to  borrow  money  to 
enable  him  to  make  that  payment,  delivered  the  same  warrants, 
without  the  knowledge  or  privity  of  the  plaintiff,  to  Hichens  &  Co. 
as  a  security  for  a  sum  of  48,0002.,  which  they  then  advanced  to 
him  for  that  purpose. 

The  particular  circumstances  and  subsequent  history  of  the  trans- 
actions between  the  parties,  are  sufficiently  stated  in  the  Lord 
Chancellor's  judgment. 

♦  ♦  «  «  « 

[  182  ]  Mr.  Wigram  and  Mr.  Richards,  for  the  motion. 

Mr,  Knight  Bruce  and  Mr.  Calvert,  contra. 

Aug.  27.       The  Lord  Chancellor  (i) : 

The  original  bill  in  this  case  states  advances  of  money  made  to 
the  plaintiff  by  the  defendant  Hooper,  for  which  certain  tea  warrants 
are  taken  as  security ;  that  the  warrants  are  made  payable  to  the 
broker ;  that  they  are  indorsed  by  him,  and  are  put  into  circulation, 
and  that  the  holder  is  entitled  to  the  tea  on  payment  of  the  prompt ; 
that  Hooper,  after  he  paid  off  the  prompt  for  the  plaintiff,  held  the 
warrants  as  a  security  for  his  advances. 

The  original  bill  was  filed  in  the  month  of  February,  1887.  It 
states  the  deposit  of  the  warrants  by  Hooper  with  Hichens  &  Co. ; 
it  does  not  pray  any  account  or  injunction  against  their  selling  the 
same,  but  only  an  injunction  against  an  action  at  law  ;  and  it  offers 
[  *188  ]  to  pay  *the  balance,  if  any,  which  may  be  found  due  from  the  plain- 
tiff to  the  defendants,  or  any  of  them,  upon  taking  the  account 
between  the  plaintiff  and  Hooper,  that  is  to  say,  upon  taking  ''  the 
account  aforesaid,"  which  is  the  account  prayed  as  between  the  plain- 
tiff and  Hooper.  The  supplemental  bill,  which  was  filed  in  January, 
1888,  charges  that  Hichens  &  Co.  knew  that  Hooper  was  not  the 
owner  of  the  warrants,  and  prays  for  an  injunction  against  Hichens 
&  Co.  to  restrain  them  from  selling  or  disposing  of  the  warrants. 

These  two  bills,  therefore,  treat  Hichens  &  Co.  as  mere  holders  of 
the  warrants,  and  as  liable  to  any  decree  to  which  the  plaintiff  might 
be  entitled  as  against  Hooper  ;  but  the  suit,  as  against  them,  seeks 
no  redemption  of  any  charge  to  which  they  may  be  entitled. 

Li  answer  to  these  bills,  the  defendants  Hichens  &  Co.  in  substance 

state,  that  Hooper  was  possessed  of  these  warrants ;  that  they  knew 

(1)  This  judgment  was  delivered  by  the  Lord  Chakcellor  at  his  house 
during  the  Long  Vacation. 
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nothing  of  the  plaintiff's  title  to  them  ;  and  that  Hooper  deposited    Nicholson 

them  with  the  defendants,  as  a   security  for  a  sum  of   48,0002.      hooper. 

advanced  by  the  defendants  to  him  to  pay  the  prompt :  that  this 

transaction  took  place  in  the  month  of  February,  1835 :  that  on  the 

4th  of  May,  1835,  they  wrote  a  letter  to  Hooper,  requiring  payment 

by  the  16th  of  June  of  the  whole  of  their  advance  ;  and  that  on  the 

2nd  of  June  they  again  wrote  a  letter  to  him,  giving  him  notice 

that  if  repayment  was  not  made  on  or  before  the  16th  of  June, 

they  should  proceed  to  sell  the  warrants :  that  on  the  3rd  of  June, 

Hooper  sent  these  two  letters  to  the  plaintiff,  stating,  not  as  a  matter 

of  information,  but  as  a  fact,  that  the  defendants  were  the  persons 

of  whom,  on  the  27th  of  February  preceding,  he  had  borrowed  the 

48,0001.  for  the  plaintiff,  upon  the  security  of  the  warrants,  and 

requesting  his  instructions :  that  on  the  28th  of  May,  1836,  they 

(Hichens  &  Co.)  wrote  another  letter  to  *Hooper,  stating  that  they       [  •im  ] 

had  not  acted  on  their  former  letter,  in  consequence  of  his  repeated 

applications  to  them  to  abstain  therefrom,  but  giving  him  notice 

that,  unless  the  balance  was  paid  on  or  before  the  10th  of  June  then 

next,  they  should  proceed  to  sell  the  securities :  that  this  letter  also 

was  sent  by  Hooper  to  the  plaintiff :  that,  on  the  18th  of  June,  1886, 

they  again  wrote  to  Hooper,  saying  that  they  acceded  to  his  request 

of  abstaining  from  selling  for  one  month,  but  that,  if  the  balance  was 

not  paid  by  the  17th  of  July,  they  should  proceed  to  sell,  and  hold 

him  liable  for  any  deficiency :  that  this  letter  was  also  sent  by 

Hooper  to  the  plaintiff,  together  with  a  letter  from  himself,  dated 

the  20th  of  June,  1836,  in  which  he  stated  that,  on  their  previous 

assurance  that  another  month  would  enable  them  (that  is,  the 

plaintiff  and  himself.  Hooper)  to  take  up  the  tea  warrants  and  other 

securities  lodged  in  the  defendants'  hands,  and  to  pay  the  balance 

advanced,  he  had  prevailed  upon  the  defendants  to  wait  that  time  ; 

but  that  if  he  (the  plaintiff)  did  not  furnish  him  (Hooper)  with  money 

to  discharge  the  defendants'  account,  or  discharge  it  himself,  by  the 

period  mentioned,  he  must  be  answerable  and  liable  for  all  the 

consequences :  that,  on  the  13th  of  August,  1836,  Hooper  again 

wrote  to  the  plaintiff,  informing    him  that  the    defendants  had 

announced  their  determination  to  proceed  to  an  immediate  sale  of  . 

the  securities,  unless  they  had  some  satisfactory  proposition  made 

to  them  for  a  settlement  by  the  then  next  Monday. 

The  plaintiff,  in  his  bill,  states  that  he  had  only  recently  dis- 
covered the  transaction  between  Hooper  and  the  defendants ;  but 
the  correspondence  proves  that,  if  he  did  not  know  it  at  the  time. 
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Nicholson    he  was  informed  of  it  about  three  months  after  it  took  place.     The 
Hooper,      defendants  deny  that  they  were,  at  the  time  of  the  advances,  or 
until  above  nine  months  afterwards,  aware  that  Hooper  was  acting 
for  any  other  person. 

[  186  ]  The  letters,  independently  of  any  allegation  of  fact  contained  in 

the  answers,  establish,  first,  that  in  June,  1886,  the  plaintiff  knew 
that  the  loan,  of  which  he  had  had  the  benefit,  had  been  advanced 
by  the  defendants  to  Hooper  upon  the  security  of  the  tea  warrants, 
and  that  the  defendants  claimed  the  right  of  selling  the  warrants 
in  repayment  of  their  advances;  and,  secondly,  that  to  induce  the 
defendants  to  abstain  from  selling  the  warrants,  the  plaintiff  per- 
mitted Hooper,  from  time  to  time  to  promise  payment,  without 
raising  any  question  as  to  the  defendants'  asserted  title  to  sell 
them ;  and  that  the  defendants,  from  time  to  time,  acquiesced  in 
these  applications  for  time,  of  which  the  plaintiff  had  the  benefit, 
by  preserving  the  warrants,  and  avoiding  the  sale  of  the  tea  at  the 
then  low  price.  If  the  plaintiff  had  raised  any  question  as  to  the 
defendants'  right  to  sell  the  warrants,  they  would  naturally  have 
called  upon  Hooper  for  payment,  which  would  have  compelled  him 
to  call  for  payment  from  the  plaintiff.  So  long  as  the  plaintiff 
could  derive  any  benefit  from  the  defendants'  confidence  in  their 
title  to  sell  the  warrants,  he  permits  them  to  trust  to  it ;  but  when 
that  advantage  can  no  longer  be  obtained,  he  disputes  their  title 
from  the  beginning,  and  calls  upon  this  Court  to  assist  him  in 
defeating  their  claim. 

Such  assistance  this  Court  ought  not,  in  my  opinion,  to  afford  ; 
and  in  my  view  of  the  case  it  is  not  necessary  to  enter  into  the 
question  whether  Hooper  had,  or  had  not,  a  right  to  deposit  these 
warrants,  and  to  give  the  defendants  a  good  title  to  sell  them  for 
the  repayment  of  the  money  advanced  by  them.  If  Hooper  had  no 
such  right,  it  was  the  duty  of  the  plaintiff,  when  informed  of  his 
having  assumed  it,  and  that  the  defendants  had,  on  the  faith  of 
it,  advanced  a  large  sum  of  money,  to  have  apprised  them  of  his 
intention  to  dispute  it.     Not  only  did  he  not  do  so,  however,  but 

[  •186  ]  through  Hooper,  as  *his  agent,  he  confirmed  them  in  the  error  into 
which  they  are  supposed  to  have  fallen,  and  himself  derived  benefit 
from  the  delusion  so  perpetuated :  Sugden's  Law  of  Vendors  and 
Purchasers  (i).  A  party  claiming  a  title  in  himself,  but  privy 
to  the  fact  of  another  dealing  with  the  property  as  his  own,  will 
not  be  permitted  to  assert  his  own  title  against  a  title  created 
(1)  Vol.  ii.  p.  262,  9th  ed. 
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by  such  other  person  although  he  derives  no  benefit  from  the 
transaction. 

Whether,  if  the  defendants  had  required  the  aid  of  a  court  of 
equity  in  order  to  give  effect  to  the  title  which  they  have  so 
acquired,  the  Court  would  have  given  them  such  assistance,  is  a 
question  which  it  is  not  necessary  now  to  consider,  as  I  have  only 
to  decide  whether  the  plaintiff  is  entitled  to  the  assistance  of  a  court 
of  equity  to  defeat  it. 

It  may  be  supposed  that  the  injunction  ought  to  be  continued 
on  payment  into  Court  of  the  balances  claimed  by  the  defendants. 
That  would  have  been  matter  for  consideration,  if  the  bills  had 
affirmed  the  title  of  the  defendants  to  the  security  of  these  warrants 
and  offered  to  redeem  them ;  but  these  bills  dispute  that  title  alto- 
gether, and  decline  entering  into  any  of  the  transactions  between 
Hooper  and  the  defendants,  Messrs.  Hichens  &  Co. 

Being  of  opinion,  under  the  circumstances  stated  in  the  answers, 
that  the  plaintiff  cannot  be  permitted,  in  a  court  of  equity,  to  ques- 
tion these  transactions,  I  must  refuse  the  injunction  prayed,  and 
discharge  the  order  by  which  it  was  granted;  without,  however, 
giving  an  opinion  as  to  any  legal  rights  of  the  parties,  or  as  to 
any  question  which  may  arise  between  them  in  this  Court  in  any 
other  form. 


Nicholson 

HOOPBB. 


HOLE  V.  ESCOTT  (1). 

(2  Keen,  444—465 ;  on  appeal,  4  My.  &  Cr.  187—193;  S.  C.  8  L.  J.  (N.  8.)  Ch. 

83;  2  Jut.  1059.) 

A  husband,  upon  marriage,  settled  an  estate  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  trustees  for  a  term  of  years,  to  secure  a 
jointure  for  the  wife,  with  remainder  to  the  use  of  such  children  of  the 
marriage  as  the  husband  and  wife  jointly,  or,  in  default  of  a  joint  appoint- 
ment, the  sunrivor  of  them  should  appoint,  with  remainder,  in  default  of 
such  appointment,  to  the  children  of  the  marriage  equally,  with  remainder 
to  the  right  heirs  of  the  husband.  The  husband  became  bankrupt,  and 
after  his  bankruptcy,  he  and  his  wife  made  a  joint  appointment  in  favour 
of  two  of  the  children  of  the  marriage.  The  husband  then  died,  and  a  bill 
having  been  subsequently  filed  by  a  person  claiming  under  the  bankruptcy, 
for  an  account  of  the  rents  of  the  settled  estate,  the  wife  thereupon  executed 
a  separate  appointment  in  favour  of  the  same  children,  which  she  stated 
in  her  answer. 

Held,  first,  that  the  joint  appointment  was  inoperative,  on  the  ground 
that  the  husband  could  not,  by  a  subsequent  execution  of  the  power, 
deprive  his  assignees  of  an  estate  which  had  been  once  vested  in  them  by 
his  bankruptcy ;  secondly,  (by  implication,)  that  such  joint  appointment 
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(1)  In  re  Cooper  (1884)  27  Ch.  D. 
565;  BeddingJUUl  and  Herring^ s  Con^ 
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Hole  could  not  be  considered  as  the  separate  appointment  of  the  wife,  who 

V-  survived;  and,  thirdly,  that  the  wife's  separate  appointment  after  the 

^^^*  husband's  death  was  a  good  exercise  of  the  power ;  and  that  the  account 

of  the  rents  prayed  by  the  bill  could  not  be  extended  beyond  the  date  of 

that  appointment. 

[2  Keen,  444]  By  an  indenture  dated  the  8th  of  October,  1804,  and  made,  on 
the  marriage  of  Hugh  Escott  and  Margaret  his  wife,  between  Hugh 
Escott  of  the  first  part ;  Margaret  Dods,  afterwards  his  wife,  of  the 
second  part ;  James  Newton  and  William  Leigh  of  the  third  part ; 
and  Thomas  Escott  and  George  Henry  Leigh  of  the  fourth  part, 
Hugh  Escott  conveyed  the  real  estates  therein  described  to  James 
Newton  and  William  Leigh  and  their  heirs,  after  the  solemnization 
of  the  marriage,  to  the  use  of  Hugh  Escott  and  his  assigns  for  his 
life,  without  impeachment  of  waste,  with  remainder  to  the  use  of 
the  same  trustees  during  the  life  of  Hugh  Escott,  in  trust,  to 
preserve  the  contingent  uses  and  estates  thereinafter  limited  ;  and 
after  the  death  of  Hugh  Escott,  to  the  use  and  intent  that  the  wife 
might  receive  and  take  an  annual  rent-charge  of  501.  during  her 
life,  and  subject  thereto,  to  the  use  of  Thomas  Escott  and  George 
Henry  Leigh,  their  executors,  administrators,  and  assigns,  for  a 
term  of  2,000  years,  to  commence  on  the  death  of  Hugh  Escott, 
[  '446  ]  upon  the  trusts  thereinafter  declared  concerning  the  *8ame,  with 
remainder  to  the  use  of  such  child  and  children  of  the  marriage  [as 
the  husband  and  wife  should  jointly  appoint;  and  in  default  of 
appointment,  to  the  use  of  such  children  as  the  survivor  should 
appoint ;  and  in  default  of  appointment,  to  the  use  of  all  the  sons 
and  daughters  of  the  marriage,  living  at  the  decease  of  the  survivor 
of  the  husband  and  wife,  and  all  children]  also  living  at  that  period 
of  such  sons  and  daughters  as  should  happen  to  die  before  the 
death  of  such  survivor,  (such  children  to  take  per  stirpes,)  to  be 
divided  equally  between  them,  share  and  share  alike;  and  in 
default  thereof,  to  the  use  of  the  right  heirs  of  Hugh  Escott,  for 
ever.  And  as  to  the  term  of  2,000  years,  it  was  declared  that  the 
same  was  limited  for  better  securing  the  jointure  of  501. 

In  the  year  1825,  Hugh  Escott  became  a  bankrupt,  and  his 
interest  under  the  settlement  was,  in  the  month  of  June,  1826,  put 
[  •446  ]  up  for  sale  by  his  assignees.  The  estates  *compri8ed  in  the  settle- 
ment were  purchased  by  Clement  Poole,  who  died  before  any  con- 
veyance was  executed,  having  by  his  will  devised  the  purchased 
estates  to  the  plaintiff  William  Hole,  upon  certain  trusts. 

By  an  indenture  dated  the  12th  of  April,  1831,  the  purchased 
estates,  and  all  the  interest  of  the  bankrupt  therein,  were  conveyed 
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by  the  assignees  to  the  plaintiff  William  Hole  and  his  heirs  upon        Hole 
the  trusts  of  the  ^ill  of  Clement  Poole.  Esoott. 

Xo  appointment  was  made  in  pursuance  of  the  power  given  by 
the  settlement  before  the  year  1825,  when  Hugh  Escott  became 
bankrupt ;  but  on  the  25th  of  May,  1881,  the  bankrupt  and  his 
wife  executed  a  deed,  purporting  to  be  a  joint  appointment  made 
in  pursuance  of  the  power,  in  favour  of  two  of  their  children,  John 
Escott  and  Jane  Elizabeth  Escott,  as  tenants  in  common,  in  fee, 
subject  to  a  charge  of  500L,  for  the  benefit  of  the  other  children  of 
the  marriage. 

In  March,  1884,  Hugh  Escott  died,  leaving  his  wife  sm-viving 
him  ;  and  upon  his  death,  John  Escott  claimed,  in  behalf  of  himself 
and  his  sister  Jane  Elizabeth  Escott,  to  be  entitled  to  the  property, 
conveyed  to  the  plaintiff  William  Hole,  and  entered  into  possession 
of  it. 

The  bill  was  filed  by  William  Hole,  and  parties  interested  under 
the  will  of  Clement  Poole,  who  insisted  that  the  appointment  by 
the  bankrupt  and  his  wife  was  void,  as  against  the  assignees  under 
whom  the  plaintiffs  claimed,  and  that  the  contingent  limitation  in 
the  settlement  to  the  children  of  the  marriage,  in  default  of  appoint- 
ment, was  void  for  want  of  a  particular  estate  of  freehold  to  support 
it ;  and  the  bill  prayed  that  the  plaintiff  William  Hole  might  be 
declared  entitled  to  an  absolute  *fee-simple  in  the  property,  subject  [  *477  ] 
to  the  jointure  of  50Z.,  and  to  the  term  of  2,000  years  for  securing 
the  same  ;  and  that,  if  necessary,  the  said  term  might  be  set  aside, 
to  enable  the  plaintiffs  to  enforce  their  right  at  law,  and  that  the 
defendants  might  account  for  the  rents  and  profits  received  by  them 
since  the  death  of  Hugh  Escott. 

After  the  filing  of  the  bill,  the  widow  executed  a  deed,  purporting 
to  be  an  appointment  in  exercise  of  the  power,  to  the  same  children 
in  whose  favour  the  joint  power  had  been  executed. 

The  questions  in  the  cause  were,  first,  whether  the  joint  power 
of  appointment  by  the  husband  and  wife  was  destroyed  by  the 
bankruptcy  of  the  husband;  secondly,  whether,  the  limitation  to 
the  children  in  default  of  appointment  being  contingent,  and  there 
being  no  particular  estate  of  freehold,  upon  the  death  of  the 
husband,  to  support  it,  the  separate  power  of  appointment  by  the 
wife  was  capable  of  being  exercised. 

The  Master  of  the  Bolls  having  decided  that  the  joint  appoint- 
ment by  the  husband  and  wife  and  the  separate  appointment  by  the 
wife  surviving  were  both  ineffectual,  and  made  a  decree  for  a  general         i87.] 
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HoLR        account  of  the  rents  and  profits  of  the  estates  comprised  in  the 
EscoTT.      appointments,  the  two  children  of  the  marriage  who  claimed  under 
the  appointments  appealed  against  the  whole  decree. 

Mr,  Wigram,  and  Mr.  West,  for  the  plaintiffs,  and  Mr.  Chandless, 
for  a  defendant  in  the  same  interest,  in  support  of  the  decree,  con- 
tended that  the  joint  power  was  either  totally  extinguished  by  the 
bankruptcy,  or,  if  not,  that,  at  all  events,  the  husband  could  not  be 
permitted  to  derogate  from  his  own  act,  so  as,  by  any  subsequent 
[  •iss  ]  exercise  of  the  power,  to  take  from  his  assignees  *property  which 
had  been  once  vested  in  them  by  the  operation  of  the  bankrupt  laws. 
[On  this  point  they  referred  to  and  relied  upon  Badliam  v.  Mee  (i) ; 
and  they  also  cited  Smith  v.  Death  (2),  Horner  v.  Swann  (3),  West 
V.  Berney  (4),  and  other  cases.] 

They  also  submitted  that  the  separate  appointment  by  the  wife, 
executed  after  the  husband's  death,  and  after  the  filing  of  the  bill, 
was  ineffectual,  on  the  ground  that  the  power  itself  had  failed, 
upon  the  husband's  decease,  for  want  of  an  estate  of  freehold  to 
support  it.     *     *     * 

[  189  ]  Sir  W.  Follett  and  Mr.  Richards,  in  support  of  the  appeal, 

made  two  points,  and  contended,  first,  that  the  joint  power  was  not 
affected  by  the  bankruptcy  of  the  husband,  but  that  the  appoint- 
ment by  him  and  his  wife,  though  posterior  to  that  event,  was 
a  good  execution  of  the  power ;  and  secondly,  if  not,  that  the 
appointment  by  the  wife  after  the  bankrupt's  death,  and  after  the 
filing  of  the  bill,  was,  at  all  events,  a  good  execution  of  the  separate 
power  given  to  the  survivor.     *     *     * 

Nov.  24.      The  Lord  Chancellor  : 

The  objections  made  to  the  two  appointments  upon  which  the 

title  of  the  children  rested  are  totally  distinct. 

[  190  ]  1*  ^^  *^®  joint  appointment  by  the  father  and  mother,  after 

the  father's  bankruptcy,  two  objections  were  made ;  first,  that  the 

power  was  extinguished  by  the  bankruptcy ;  secondly,  that  if  not 

extinguished,  no  title  could  be  obtained  under  the  execution  of  it, 

inasmuch  as  the  bankrupt  could  not  be  permitted  to  destroy  the 

title  of  his  assignees. 

Upon  the  first  point,  I  do  not  propose  to  express  any  opinion. 

(1)  1  My.  &  K.   32;    7  Bing.   695  (2)  21  R.  R.  314  (5  Madd.  371). 

[since  overruled,  see  Jones  v.  Winwoofi,  (3)  24  R.  R,  92  (T.  &  R.  430). 

10  Sim.  150].  (4)  32  R.  R.  237  (1  Russ.  &  My.  431). 
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It  is  not  necessary  that  I  should  do  so,  for  the  purpose  of  the  judg-        Hom 
ment  which  I  propose  to  pronounce;  and,  considering  the  doubt      escott. 
that  exists  as  to  the  grounds  of  the  opinion  of  the  Court  of  Common 
Pleas  in  the  case  of  Badham  v.  Mee,  I  think  it  inexpedient  and 
unnecessary  to  discuss  the  question. 

Supposing,  then,  that  the  bankruptcy  of  the  father  and  the 
proceedings  thereupon  did  not  extinguish  the  power,  could  the 
father,  after  his  bankruptcy,  execute  the  power,  and  thereby  take 
from  his  assignees  the  fee  of  the  property,  for  the  purpose  of 
bestowing  it  Upon  his  children  ? 

At  the  date  of  the  bankruptcy  he  had  an  estate  for  life,  with,  as 
the  event  turned  out,  an  immediate  remainder  to  himself  in  fee, 
subject  to  a  rent  charge  of  501.  for  his  wife  surviving,  and  a  term  to 
secure  it ;  the  estate  limited  to  the  children  in  default  of  appointment 
failing,  as  it  is  admitted,  for  want  of  a  particular  estate  to  support  it. 
He  had  indeed  a  power,  with  his  wife's  concurrence,  of  defeating 
this  remainder  in  fee  by  appointing  estates  to  his  children ;  but 
that  power,  I  will  assume,  had  not  been  executed. 

The  statute  18  Eliz.  c.  7,  s.  2  (i),  enables  the  Commissioners  to  [  191  ] 
dispose  of  any  estate,  for  such  use,  right,  or  title  as  the  bankrupt 
shall  have  in  the  same,  which  he  may  lawfully  depart  withal ;  and 
the  statute  21  James  I.  c.  19,  s.  1  (i),  directs  that  the  bankrupt  laws 
shall  be  expounded  most  favourably  for  the  relief  of  creditors. 
Now,  up  to  the  time  of  the  bankruptcy,  the  bankrupt  might, 
undoubtedly,  have  departed  with  his  life  estate  and  his  remainder 
in  fee ;  and  if  he  had  done  so,  in  terms,  could  he  afterwards  have 
executed  the  power  so  as  to  take  away  the  fee  for  the  purpose 
of  giving  it  to  the  children?  I  apprehend  not.  It  was  entirely 
optional  in  him  whether  the  children  should,  or  should  not,  have 
any  interest  in  the  estate.  There  was  no  right  in  them — no  equity 
entitling  them  to  call  upon  the  father  to  execute  the  power  in  their 
favour.  The  appointment,  therefore,  would  have  been  a  voluntary 
act  by  the  grantor  defeating  his  own  grant.  He  might  have  parted 
with  his  life  estate  and  his  fee ;  and  the  statute  takes  from  him  and 
vests  in  his  assignees  all  that  he  might  have  departed  with. 

In  Badham  v.  Mee,  as  reported  in  the  Ist  volume  of  Mylne  & 
Keen's  Beports  (2),  it  was  not  contended  that  the  appointment  could 
prevail  so  as  to  interfere  with  the  bankrupt's  ultimate  reversion, 
or  beyond  that  interest  which  would  have  belonged  to  the  children 
in  default  of  appointment.     Sir  Edward  Sugden,  in  his  observations 

(1)  Buth  statutes  have  been  repealed.  (2)  P.  44. 
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HoLK  upon  Badliam  v.  Mee  (i),  also  assumes,  as  I  understand  the  passage, 
EsGOTT.  that  the  appointment  would  be  void  as  against  the  assignees.  If, 
then,  the  estate  for  life  and  the  fee,  unaffected  by  any  execution 
of  the  power,  passed  to  the  assignees,  the  bankrupt  could  not,  by  a 
subsequent  execution  of  the  power,  deprive  them  of  it:  Doe  v. 
[  *192  ]  *  Britain  (2).  The  joint  appointment  of  the  father  and  mother  was, 
therefore,  inoperative  to  confer  any  estate  upon  the  children. 

2.  The  appointment  by  the  mother,  who  had  sumved  the  father, 
seems  to  be  objected  to  upon  the  ground  that,  by  the  death  of  the 
father,  living  the  mother,  the  limitation  to  the  children  living  at 
the  death  of  the  survivor  had  failed,  and  that  the  estates  attempted 
to  be  created  by  the  appointment  of  the  mother  must  also  fail. 
JPor  this  purpose  the  rule  is  referred  to,  that  if  limitations  can  take 
effect  as  contingent  remainders,  they  shall  not  take  effect  by  way 
of  springing  use.  But  this  reasoning  assumes  that  the  limitations 
created  by  the  mother's  appointment  are  to  be  subject  to  the  same 
rules  as  those  made  directly  to  the  children.  The  latter  are  to 
take  effect  only  in  default  of  appointment,  either  by  the  two  parents, 
or  by  the  survivor ;  and  I  have  not  heard  any  sufficient  reason  to 
show  that  the  estates  created  under  the  prior  powers  of  appoint- 
ment are  affected  by  that  infirmity  which  has  defeated  the 
ultimate  limitation.  Be  it  that  the  estates  limited  to  the  children 
cannot  take  effect ;  how  is  that  to  affect  the  estates  created  by  the 
mother's  appointment,  which  originated  in  her  act  after  the  father's 
death,  and  could  never  have  taken  effect  as  remainders  ?  These 
remainders  having  failed  by  the  death  of  the  father  in  the  lifetime 
of  the  mother,  the  fee  vested  in  the  heir  of  the  father,  the  settlor ; 
and  why  should  not  such  fee  be  devested  by  the  appointment  of  the 
mother,  and  thereby  effectually  given  to  the  appointees  ?  Suppose 
there  had  not  been  in  the  settlement  any  such  limitation  to  the 
children  in  default  of  appointment,  the  state  of  the  property  would 
have  been  precisely  the  same. 
[193]  It  was  argued  that  the  estates  limited  by  the  execution  of  the 

power  are  to  be  considered  as  if  they  had  been  created  by  the  deed 
creating  the  power.  For  some  purposes  this  is  true ;  but  the  rule 
was  referred  to  for  the  purpose  of  building  upon  it  this  argument, 
that  limitations,  which  may  possibly  take  effect  as  remainders, 
shall  not  be  considered  as  springing  uses,  and,  that  if  considered  as 
remainders,  they  would  have  failed  by  the  death  of  the  father  in  the 
lifetime  of  the  mother.  No  authority,  however,  has  been  produced 
(1)  Treat,  on  Power.  (2)  2  B.  &  Aid.  93. 
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to  show  that  this  rule  applies  to  such  cases  as  the  present,  which 
would,  in  effect,  be  to  subject  to  the  same  rule  a  contingency 
depending  upon  future  events,  and  the  result  of  a  discretion  to 
be  exercised  at  a  future  time. 

Being  unable,  therefore,  to  find  any  principle  or  any  authority 
for  considering  the  appointment  by  the  surviving  mother  as  void, 
and  finding  it  clearly  provided  by  the  settlement  that,  in  default  of 
any  joint  appointment  by  the  father  and  mother,  the  power  should 
be  exercised  by  the  survivor,  I  cannot  concur  in  that  part  of 
the  judgment  of  the  Master  of  the  Bolls  which  considers  such 
appointment  as  inoperative. 

Being  of  opinion  that  the  assignees  are  entitled,  as  against  the 
appointment  of  the  bankrupt,  but  that  the  appointment  of  the  wife 
surviving  is  good  against  them,  the  decree,  upon  this  bill,  must  be 
confined  to  an  account  up  to  the  time  at  which  the  title  accrued 
under  the  appointment  of  the  wife,  with  a  declaration  that  such 
separate  appointment  is  good. 


Hole 

V, 
!•:  SCOTT. 


WILLIS  V.  HISCOX(l). 

(4  My.  &  Cr.  197—202 ;  S.  C.  4  Jur.  738.) 

Devise  of  real  estate  to  trustees  upon  trust  for  the  testator's  son  W.  for 
life,  and  after  his  decease,  to  the  heir  male  of  his  body  begotten  of  an 
European  woman,  and  the  heirs  of  such  heir  male ;  and  in  case  his  sou 
should  die  without  leaving  such  heir  male  of  his  body,  the  trustees  to  pay 
the  rents  equally  between  the  testator's  daughters,  M.  and  A.,  for  their 
lives,  and  the  whole  to  the  survivor ;  and  after  the  decease  of  the  survivor, 
upon  trust  for  the  heir  male  of  the  body  of  M.  and  the  heirs  of  such  heir 
male,  and  in  default  of  such  heir  male  of  her  body,  upon  trust  for  the  heii* 
male  of  the  body  of  A.  and  the  heirs  of  such  heir  male.  W.  and  M.  both 
died  without  issue,  and  A.,  having  a  son,  suffered  a  recovery  of  the  devised 
estate,  and  resettled  it  to  new  uses,  under  which  a  remote  interest  was 
limited  to  the  surviving  trustee,  and  died,  leaving  her  son  surviving,  who 
thereupon  filed  his  bill  against  the  siUTiving  trustee  of  the  will  for  a 
conveyance  of  the  legal  estate. 

Decree  made  against  the  trustee  with  costs :  the  Court  holding  clearly 
that,  under  the  devise,  A.  took  a  life  estate  only,  with  remainder  to  her 
son  in  fee. 

The  bill  stated  that  William  Child,  by  his  will,  duly  executed  and 
attested,  devised  his  freehold  estates  and  premises,  situate  at 
Stainton  Dale,  to  four  persons,  and  the  survivor  of  them,  and 
the  heirs  of   such  survivor,  upon  trust  to  pay  the   rents  thereof 

(1)  Et^ns  V.  Evans  [1892]  2  Ch.  173,  61  L.  J.  Ch.  456,  67  L.  T.  152,  C.  A. 


1838. 
Mr.  16. 

1839. 
Jan.  16. 

Lord 

COTTENHAM, 

L.C. 
[197] 
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Willis  unto  his  daughter  Mary  Child,  or  her  assigns,  during  her  life, 
Hiscox.  provided  she  continued  unmarried ;  and  from  and  after  her  decease 
or  marriage,  which  should  first  happen,  upon  trust  for  his  son 
William  Gilbert  Child,  or  his  assigns,  during  his  life ;  and  after  his 
decease,  to  the  heir  male  of  his  body,  begotten  or  to  be  begotten  of 
an  European  woman,  but  not  of  a  black  or  mulatto,  and  the  heirs, 
executors,  and  assigns  of  such  heir  male  of  his  said  son ;  and  in  case 
his  said  son  should  die  without  leaving  such  heir  male  of  his  body 
(his  daughter  Mary  Child  being  either  dead  or  married  at  that  time), 
then  upon  trust  that  his  said  trustees  should  pay  the  rents  of  his 
said  freehold  estates  to  his  daughters,  the  said  Mary  Child  and  Ann 
Willis,  or  their  respective  assigns,  during  their  lives,  in  equal  shares 
and  proportions,  and  the  whole  thereof  to  the  sui-vivor  of  his  said 
daughters,  or  her  assigns,  during  the  life  of  such  survivor ;  and 
from  and  after  the  decease  of  the  survivor  of  his  said  daughters, 
upon  trust  for  the  heir  male  of  the  body  of  his  said  daughter  Mary 
Child,  and  the  heirs,  executors,  and  administrators  of  such  heir 
[  •iss  ]  male ;  and  in  default  of  *such  hen:  male  of  the  body  of  his  said 
daughter  Mary  Child,  then  upon  trust  for  the  heir  male  of  the 
body  of  his  said  daughter  Ann  Willis,  and  the  heirs,  executors 
and  administrators  of  such  heir  male  as  last-mentioned;  with 
various  limitations  over  in  case  neither  of  his  (the  testator's) 
daughters  should  leave  an  heir  male. 

The  testator  died  in  the  year  1803.  His  son  William  Gilbert 
Child  died  in  the  month  of  March,  1821,  and  his  daughter  Mary 
Child  died  in  the  month  of  August,  1825 ;  both  of  them  unmarried 
and  without  issue.  Ann  Willis  died  on  the  30th  of  April,  1835, 
leaving  the  plaintiff  her  only  son  and  heir-at-law. 

Upon  the  death  of  Ann  Willis,  the  plaintiff  filed  his  bill  against 
William  Hiscox,  the  surviving  trustee  under  the  will,  stating 
such  part  of  the  will  as  has  been  already  set  out,  and  alleging, 
that  as  heir  male  of  the  body  of  Ann  Willis,  he  had  become,  in 
the  ovents  which  had  happened,  absolutely  entitled,  under  the 
trusts  of  the  will,  to  the  freehold  property  at  Stainton  Dale,  and 
praying  that  the  defendant  might  be  decreed  to  execute  a  proper 
conveyance  to  him  of  the  legal  estate  therein. 

The  defendant,  by  his  answer,  admitted  the  terms  of  the  will 
so  far  as  they  were  stated  in  the  bill,  but  added,  among  other 
things,  that  the  will  contained  a  proviso  that  no  part  of  the 
testator's  trust  estates,  annuities,  and  stock  should  be  liable  to 
any  annuity  or   annuities  granted  by  any  heir  or  heirs-at-law ; 
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bat  that  so  much  and  such  part  thereof  as  should  be  made  liable       Willis 
to  such  annuity  and   annuities    should  from  thenceforth  become       Hiscox. 
forfeited   to   his  nephew  John    Green,  his  heirs,  executors,  and 
administrators,  according   to   the  nature   thereof,  and  which  the 
testator  did  thereby  devise  and  bequeath  accordingly. 

The  answer  further  stated  that  Ann  Willis,  being  advised  that  C  ^^^  3 
she  was  seised  of  or  entitled  to  an  estate  of  inheritance  in  the 
property  in  question,  had,  by  indentures  of  lease  and  release, 
executed  in  the  month  of  May,  1833,  and  a  common  recovery, 
barred  the  entail,  and  settled  the  estate  and  premises  at  Stainton 
Dale,  subject  to  such  uses  as  she  should  appoint,  to  the  use  of 
herself  for  life,  with  remainder  to  the  plaintiff  for  his  life  only; 
with  remainder  to  his  first  and  every  other  son  successively,  in 
tail  general;  with  remainder  to  his  daughters  as  tenants  in 
common  in  tail ;  with  remainder  to  the  defendant  William  Hiscox, 
the  nephew  of  Ann  Willis,  and  the  heirs  male  of  his  body ;  with 
divers  remainders  over. 

The  defendant,  by  his  answer,  further  stated  that  the  plaintiff 
had,  in  the  month  of  Februaiy,  1833,  executed  a  conveyance  of 
the  estate  and  premises  at  Stainton  Dale  to  certain  trustees,  upon 
trust  to  sell  the  estate  and  stand  possessed  of  the  proceeds  upon  such 
trusts  as  he  should  appoint ;  and  that,  by  an  indenture,  executed 
at  the  same  time  or  shortly  afterwards,  he  had  granted  an  annuity, 
charged  on  the  monies  to  be  produced  by  the  sale  of  the  estate. 

The  defendant  further  said  he  believed  that  the  estate  had  never 
jet  been  sold,  but  that  it  was,  in  fact,  equitably  charged  with  or 
liable  to  such  annuity ;  and  he  submitted  whether,  by  the  contri- 
vance of  vesting  the  estate  in  trustees,  upon  trust  to  sell,  and 
charging  the  annuity  on  the  produce  of  such  sale,  the  clause  in  the 
will,  by  which  it  was  declared  that  such  part  of  the  estate  and  pre- 
mises as  should  be  liable,  as  was  therein  mentioned,  to  any  annuity 
or  annuities,  should  be  forfeited,  had  been  effectually  evaded. 

The  answer  further  stated  that  the  defendant  had  been  advised  [  200  ] 
that,  by  reason  of  the  matters  aforesaid,  the  nature  of  the  esUite 
and  interest,  if  any,  to  which  the  plaintiff  was  entitled  in  the  estate 
at  Stainton  Dale,  and  the  effect  of  the  annuity  granted  and  secured 
by  him,  were  very  doubtful,  and  that  the  defendant  ought  not  to 
execute  a  conveyance  to  the  plaintiff  unless  under  the  direction 
of  the  Court,  and  that  he  had,  therefore,  refused  to  comply  with 
the  plaintiff*s  applications  to  that  effect. 

The  cause  was  heard  upon  bill  and  answer. 
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Willis  Mr.  Wiqram  and  Mr.  Teed,  for  the  plaintiff. 


Hiscox. 


Mr.  Stuart,  for  the  defendant. 


1839.         The  Lord  Chancellor  : 

Jan.  16. 

The  plaintiff  claims  as  son  and  heir  of  Ann  Willis. 

The  defendant  claims  under  a  deed  declaring  the  uses  of  a 
recovery  suffered  by  the  plaintiff's  mother  Ann  Willis,  under 
which,  if  effectual,  the  plaintiff  would  be  only  tenant  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail;  remainder  to 
his  daughters  in  tail;  remainder  to  the  defendant  in  tail  male; 
so  that,  in  that  case,  the  plaintiff  would  not  be  entitled  to  a 
conveyance  to  himself  in  fee,  which  is  the  object  of  the  bill. 

The  question  is,  whether  the  plaintiff  is  entitled,  as  purchaser, 

to  the  fee  of  the  estate  under  the  will  of  William  Child,  or  whether 

the  plaintiff's  mother   was,   under  the  will,  tenant  in  tail,  and, 

[  ♦201  ]       therefore,  capable  of  *barring  the  plaintiff's  title  by  a  recovery, 

and  resettling  the  estate. 

The  devise  was  to  trustees,  of  whom  the  defendant  was  the 
survivor,  in  fee,  upon  trust,  after  certain  purposes  which  have 
failed,  to  pay  the  rents  to  the  testator's  daughter  and  x)laintiff 's 
mother,  Ann  Willis,  during  her  life ;  and  after  her  decease,  upon 
trust  for  the  heir  male  of  the  body  of  his  said  daughter,  and  the 
heirs,  executors,  and  administrators  of  such  heir  male. 

The  mother  has  an  estate  expressly  for  life ;  and  after  her  death, 
the  devise  is  to  the  heir  male  of  her  bod}',  in  the  singular  number, 
with  words  of  limitation  to  the  heirs  general  of  such  heir,  which,  it 
is  clearly  settled,  gives  an  estate  for  life  only  to  the  parent,  and  the 
inheritance,  by  purchase,  to  the  heir  of  the  body,  as  was  decided  in 
Archer's  case  (i),  and  assumed  by  Hale  in  Kiiu/  v.  MelUnrf  (2)  and 
subsequent  cases.  If,  indeed,  that  proposition  were  doubtful  as  a 
general  rule,  all  doubt  would  have  been  removed  in  the  present 
case ;  for  the  words  of  the  limitation  are  the  same  as  those  used  in 
the  prior  devise  to  the  testator's  son  ;  and  the  particular  description 
of  the  heir  of  that  son  proves  that  he  must  have  taken  by  purchase. 

Another  objection  to  the  plaintiff's  title  was  raised  by  the  answer, 
but  not,  I  believe,  relied  upon  at  the  Bar,  and  which  I  think  wholly 
untenable ;  namely,  that  the  testator  had  directed  that  the  estate 
devised  should  not  be  liable  to  any  annuity  granted  by  any  heir  or 
heirs-at-law,  but  that  so  much  and  such  part  thereof  as  should  be 
(1)  1  Co.  Rep.  06.  (2)  1  Vent.  214,  and  see  Fearne,  C.  H.  p.  148. 
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made  liable  to  such  annuity,  should,  from  thenceforth,  become 
forfeited  to  his  nephew  *John  Green  ;  but  that  the  plaintiff  had 
conveyed  the  estate  to  trustees,  upon  trust  to  sell,  and  had  after- 
-wards  granted  an  annuity,  and  charged  it  upon  the  monies  to  be 
produced  by  such  sale.  The  attempt  on  the  part  of  the  testator, 
therefore,  was  to  protect  an  estate  in  fee  from  the  liability  to  debts 
and  contracts  of  the  owner  ;  and  that  for  ever,  the  proviso  not  being 
confined  to  the  particular  heir  designed  as  devisee,  but  to  all  heirs- 
at-law ;  and  this,  if  the  facts  stated  are  to  be  considered  as  true,  is 
to  be  extended  to  prevent  any  alienation. 

The  defendant  being  a  trustee  under  the  will,  and  having  set  up 
these  unfounded  objections  to  the  performance  of  his  trust,  the 
decree  must,  I  think,  be  according  to  the  prayer  of  the  bill,  with 
<;osts. 


Willis 

9. 

Hisoox. 
[  ♦202  ] 


EYEE  V.  MAESDEN  (1). 

(-2  Keen,  564—581 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  220;  2  Jur.  583;  on  appeal,  4 
My.  &  Cr.  231—248;  S.  C.  3  Jur.  450.) 

A  testator  gave  his  real  and  personal  estate  upon  trust,  after  payment  of 
his  debts  and  funei-al  and  testajnentary  expenses,  and  the  costs  and  charges 
attending  the  execution  of  his  will,  to  pay  out  of  the  annual  produce  cei-tain 
annuities  to  his  three  children,  for  their  resjwctive  lives,  requesting  that 
the  surplus  of  the  annual  income  might  be  applied  in  accumulation  of  the 
capital  of  his  property  for  the  benefit  of  his  grandchildren ;  and  that  at  the 
death  of  the  survivor  of  his  children,  the  trustees  should  conveit  all  his 
property-  into  money,  and  divide  the  same,  after  deducting  the  expenses 
of  performing  his  will,  among  all  his  gi*andchildren  living  at  his  decease ; 
and  in  case  any  of  his  said  grandchildren  should  die  before  their  shares 
should  become  payable  by  virtue  of  his  will,  leaving  issue,  such  issue  to  be 
entitled  to  the  share  which  their  parent  would  have  been  entitled  to  if  then 
living ;  but  in  case  of  the  death  of  any  of  his  said  grandchildren  without 
leaving  issue,  and  before  becoming  entitled  to  receive  their  respective 
shares,  the  testator  then  gave  the  shares  of  such  deceased  grandchildren 
equally  among  his  surviving  grandchildren,  to  be  paid  at  the  same  time 
and  in  the  same  manner  as  before  mentioned  touching  the  original  shares 
of  his  grandchildren. 

The  testator  left  his  three  children,  and  also  ton  grandchildren,  surviving 
him.  A  suit  was  afterwards  instituted  for  the  administration  of  the  ^state, 
in  which  the  annual  income  was  paid  into  Court,  and  accumulated  during 
the  lives  of  the  annuitants.  At  the  death  of  the  last  surviving  annuitant, 
which  took  place  about  thirty  years  after  his  death,  only  five  of  the  gi-aud- 
children  were  living ;  but  two  of  those  who  were  dead  had  issue  living, 
and  the  remaining  three  were  dead  without  issue.  It  was  held,  that  the 
issue  of  the  two  deceased  grandchildren  were  entitled,  not  only  to  the 


(1)  As  to  the  question  of  costs  see 
Uur^  V.  Ifnrat  (1884)  28  Ch.  D.  159, 
,34  L.  J.  Ch.  190 ;  as  to  the  question 
upon  the  construction  of  the  will  see 


1838. 

Juiuf6, 

July  S),  10. 

RolU  Court, 

Lord 

Lanodalk, 

M.R. 

On  Appeal. 

1888. 
Dec.  6,  7. 

1839. 
Jan.  16. 

Lord 

Gotten  HAM, 

L.C. 

[231] 


7/1  re  Bowmun  (1889)  41  Ch.  D.  525,  GO 
L.  T.  888,  whei-e  many  subsecjucnt 
cases  are  corrected. — ().  A.  S. 
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Eyre  original  shares  of  their  respective  parents,  but  also  to  the  interests  which 

*•  their  parents,  if  living,  would  have  taken  in  the  shares  of  those  grand- 

^  *  children  who  were  dead  without  issue. 

The  costs  of  the  suit,  which  the  order  of  the  Court  below  had  thrown 
exclusively  on  the  excess  of  accumulations,  arising  from  the  annual  produce 
of  the  trust  estate  after  the  period  allowed  by  the  ThelliLSson  Act,  were, 
upon  appeal,  directed  to  be  paid  out  of  the  general  estate  of  the  testator, 
including  the  fund  accumulated  within  the  permitted  i)eriod,  except  the 
costs  incurred  in  the  separation  of  the  excessive  accumulations,  which 
costs  were  directed  to  be  paid  out  of  such  excessive  accumulations. 

An  appeal  against  such  an  order  is  an  exception  to  the  ordinary  rule 
prohibiting  appeals  merely  upon  costs. 

The  will  of  Joseph  Wildsmith,  dated  the  11th  of  January,  1804. 
after  directing  that  all  his  just  debts,  funeral  and  testamentary 
expenses  should  be  paid  by  his  trustees  and  executors  thereinafter 
named,  out  of  his  real  and  personal  estate,  and  after  making  certain 
specific  and  pecuniary  devises  and  bequests,  gave  and  devised  all 
other  his  real  and  personal  estate  to  three  trustees  (whom  he  also 
appointed  his  executors),  their  heirs,  executors,  &c. ;  upon  trust, 
when  they  should  think  proper,  to  convert  all  or  any  part  thereof 
[  ♦282  ]  into  money,  *and,  after  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  and  the  costs  and  charges  attending  the 
execution  of  his  will,  upon  trust  to  pay  a  guinea  a  week  to  each  of 
his  two  sons,  Joseph  Wildsmith  and  Benjamin  Wildsmith,  and  an 
annuity  of  54/.  12«.,  payable  half  yearly,  to  his  daughter  Elizabeth 
Eyre,  for  their  respective  lives. 

The  will  then  proceeded  in  these  words :  "  which  said  annuity 
and  weekly  pa5'ments  I  direct  to  be  made  by  ray  said  trustees  out  of 
the  rents,  interest,  and  annual  produce  of  my  estate  and  effects ; 
and  the  surplus  of  such  annual  income,  if  any,  I  request  may  be 
applied  in  accumulation  of  the  capital  of  my  property,  for  the 
benefit  of  my  grandchildren.  And  from  and  after  the  death  of  my 
said  children,  the  said  Joseph  Wildsmith,  Benjamin  Wildsmith  the 
elder,  and  Elizabeth  Eyre,  and  the  longest  liver  of  them)  then  upon 
trust  that  they,  my  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  do  and 
shall  sell  and  convert  into  money  all  such  part  of  my  estate  and 
effects  as  shall  not  consist  of  specie,  and,  from  time  to  time,  call  in 
and  receive  the  money  which  shall  be  placed  out  upon  security  as 
aforesaid,  and  pay,  distribute,  and  divide  the  same,  after  deducting 
the  expenses  of  performing  this  my  will,  and  the  legacies  hereinafter 
mentioned,  unto  and  amongst  all  and  every  my  grandchildren  who 
shall  be  living  at  the  time  of  my  decease,  equally,  share  and  share 
alike.  *  *  ♦  *  Andldowillanddirectthat  the  shares  of  such  of  my 
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said  grandchildren  as  shall  be  under  the  age  of  twenty-one  years,        Kvek 

at  the  time  of  the  decease  of  the  survivor  or  longest  liver  of  my     mars'dbn. 

said  children,  shall  be  placed  out  or  continue  upon  security ;  and 

the  interest  thereof  shall  be  applied  in  the  maintenance  of  my 

infant  grandchildren,  during  their  respective  minorities.     And  in 

ciise  any  of  my  said  grandchildren  shall  die,  before  his,  her,  or 

their  share  or  shares  *of  my  estate  and  efiects  shall  become  payable       [  •233  ] 

by  virtue  of  this  my  will,  leaving  lawful  issue,  then  such  issue  shall 

be  entitled  to  the  share  or  shares  which  his,  her,  or  their  deceased 

parent  or  parents  would  have  been  entitled  to,  if  then  living.    But 

in  case  of  the  death  of  any  of  my  said  gi*andchildren,  without 

leaving  issue,  before  he,  she,  or  they  shall  become  entitled  to  receive 

his,  her,  or  their  share,  or  respective  shares  of  my  said  estate  and 

effects,  in  manner  aforesaid,  then  I  give  and  bequeath  the  share 

oi*  shares  of  such  deceased  grandchild  or  grandchildren  unto  and 

equally  amongst  my  surviving  grandchildren,  to  be  paid  at  the 

same  time  and  in  the  same  manner  as  before  mentioned  touching 

the  original  share  or  shares  of  my  said  grandchildren." 

The  testator  died  on  the  19th  of  October,  1804,  leaving  his  said 
two  sons,  Joseph  Wildsmith  and  Benjamin  Wildsmith,  and  his 
daughter  Elizabeth  Eyre,  surviving  him,  and  also  leaving  ten 
grandchildren,  namely,  Mary  Ann  Wildsmith,  afterwards  Mary  Ann 
Smith  (the  only  child  of  Joseph  Wildsmith),  and  Benjamin  Wild- 
smith,  the  younger,  Catherine  Wildsmith,  Joseph  Wildsmith,  the 
younger,  Elizabeth  Wildsmith,  afterwards  Elizabeth  Ramsay,  John 
Peter  Wildsmith,  and  Mary  Ann  Wildsmith,  afterwards  Mary  Ann 
Cosins  (the  children  of  Benjamin  Wildsmith) ;  James  Eyre  (the  only 
child  of  Elizabeth  Eyre),  and  Francis  Maceroni  and  George  Maceroni 
(the  children  of  a  daughter  who  had  died  in  the  testator's  lifetime). 

In  the  month  of  December,  1812,  a  bill  was  filed  by  the  testator's 
three  children,  and  by  all  the  grandchildren,  against  the  surviving 
executors  and  trustees,  praying  that  the  will  might  be  established 
and  the  trusts  thereof  carried  into  execution  ;  that  an  account 
might  be  taken  of  the  real  and  personal  estates ;  and  that  the  clear 
residue  might,  after  setting  apart  sufficient  to  answer  *tlie  annuities,  [  '234  ] 
be  invested  and  secured  for  the  benefit  of  the  parties  interested;  and 
that  the  rights  of  those  parties  might  be  ascertained  and  declared. 

In  the  month  of  August,  1817,  the  cause  was  brought  to  a  hearing, 
when  a  decree  was  made,  directing  all  the  accounts  and  inquiries 
which  are  usual  in  a  suit  of  that  description.  In  consequence  of 
changes  which  subsequently  took  place  in  the  state  of  the  testator's 
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Eybk  family  and  other  circumstances  occasioning  transfers  of  interest,  it 
Mabsden.  became  necessary  that  a  bill  of  revivor  and  supplement  should  be 
filed  for  the  pui-pose  of  prosecuting  the  decree,  which  was  done 
accordingly.  On  the  19th  of  October,  1825,  the  period  of  twenty- 
one  years  having  then  elapsed  from  the  time  of  the  testator's  death, 
any  further  accumulation  of  his  real  and  personal  estate,  in  con- 
formity with  the  directions  in  his  will  to  that  effect,  became  void 
under  the  provisions  of  the  Thellusson  Act ;  but,  under  the  decree 
in  the  original  cause,  the  rents,  dividends,  and  interest  continued, 
as  before,  to  be  paid  into  Court,  and  accumulated  during  the  life  of 
Elizabeth  Eyre,  who  had  then  become  the  last  and  sole  survivor  of 
the  testator's  children.  In  the  month  of  March,  1829,  the  original 
and  supplemental  causes  were  heard  upon  further  directions ;  and 
by  the  order  then  made,  a  variety  of  additional  inquiries  were 
directed  with  respect  to  the  then  state  of  the  testator's  property, 
and  the  numbers  and  respective  ages  of  his  descendants.  Elizabeth 
Eyre  died  on  the  9th  of  April,  1834. 

In  the  month  of  January,  1836,  Mary  Ann  Smith  filed  a  bill  of 
revivor  and  supplement  against  all  the  other  parties  then  claiming 
interests  in  the  estate,  partly  for  the  purpose  of  prosecuting  the 
former  decree,  and  partly  also  to  assert  her  title,  as  heiress-at-law 
and  one  of  the  next  of  kin  of  the  testator,  to  such  part  of  the  trust 
[  *286  ]  *funds  as  had  arisen  from  accumulations  of  rents  dividends  and 
interest,  made  subsequently  to  the  19th  of  October,  1825,  when  the 
perfod  of  legal  accumulation  expired ;  and  praying,  with  that  view, 
a  severance  and  apportionment  of  the  funds  in  Court,  between  the 
parties  entitled  as  residuary  legatees,  on  the  one  hand,  and  herself 
and  the  other  parties  entitled  as  heiress-at-law  and  next  of  kin, 
respectively,  on  the  other. 

Under  a  decretal  order  made  in  all  the  before  mentioned 
causes,  and  dated  the  2l8t  of  April,  1837,  the  Master  made  a 
report  on  the  28th  of  March,  1838;  and  thereby,  among  other 
things,  found  and  stated  the  amount  of  the  fund  in  Court  on  the 
19th  of  October,  1825;  and  also  the  amount  which  had  been 
subsequently  added  thereto  by  the  accumulation  of  the  rents 
dividends  and  interests,  up  to  the  date  of  his  report,  and 
distinguished  how  much  of  the  last-mentioned  accumulation 
consisted  of  the  produce  of  the  real,  and  how  much  consisted  of 
the  produce  of  the  personal,  estate.  He  further  found  that  in 
the  year  1823,  pursuant  to  an  order  made  in  the  original  cause 
and  the  first  supplemental  cause,  the  costs  of  those  causes,  to 
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the  amoont  of  614^  18«.,  were  raised  and  paid  out  of  the  fund  Etbe 
then  in  Court.  He  further  found  that,  of  the  ten  grandchildren  marsdbk. 
who  were  living  at  the  testator's  decease,  five,  namely,  Benjamin 
AVildsmith,  the  younger,  Catherine  Wildsmith,  Joseph  Wildsmith, 
the  younger,  Elizabeth  Bamsay,  and  Mary  Ann  Cosins,  had 
subsequently  died  in  the  lifetime  of  Elizabeth  Eyre:  that  two 
of  these,  namely,  Benjamin  Wildsmith,  the  younger,  and  Joseph 
Wildsmith,  the  younger,  left  children  who  were  living  at  the 
death  of  Elizabeth  Eyre :  that  of  the  other  three,  Catherine 
Wildsmith  died  without  having  been  married,  and  that  Mary 
Ann  Cosins  and  Elizabeth  Bamsay  both  left  issue ;  but  that  all 
such  issue  died  in  the  lifetime  of  Elizabeth  Eyre. 

The  causes  having  again  come  on  for  further  directions  upon       [  236 } 
this  report,  several  questions  were  raised  and  decided  upon  the 
construction  of    the  testator's  will,  and    the    operation    of    the 
Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  in  reference  to  it. 

[The  following  report  of  the  hearing  before  the  Master  of  the 
Bolls,  from  2  Keen,  572,  sufficiently  indicates  these  questions.] 

Mr.  Kinderslef/  and  Mr.  Bichncr,  for  the  plaintiffs.  [2  Keen,  572  ] 

Mr.  Treslove  and  Mr.  TilloUon,  for  the  heiress-at-law. 

Mr.  Agar,  Mr.  Peinhei'tony  Mr.  Tenijilcy  Mr.  Spence,  Mr. 
Ihickworthy  Mr.  Rogers,  Mr.  Parker,  Mr.  K.  Parker,  Mr.  Booth, 
Mr.  Campbell,  Mr.  Taylor,  Mr.  G.  Richards,  and  Mr.  O.  Andcrdon, 
for  other  parties. 

The  Master  of  the  Bolls  :  j^iy  g^ 

The  object  of  this  suit  is  to  obtain  the  direction  of  the  Court, 
for  the  distribution  of  the  estate  of  Joseph  Wildsmith,  the  testator 
in  the  cause.  [His  Lordship  referred  to  the  terms  of  the  will  of  the 
testator,  and  the  state  of  his  family  at  his  death,  and  proceeded.] 
As  the  testator  directed  the  surplus  income  of  his  estate  to  be 
accumulated  during  the  lifetime  of  the  survivor  of  his  children, 
and  Elizabeth  his  surviving  child  lived  more  than  twenty-one  years, 
namely,  between  twenty-nine  and  thirty  years  after  his  death,  it 
is  contended  on  the  behalf  of  the  plaintiffs,  that  the  direction  to 
accumulate  beyond  twenty-one  years  is  void  under  the  statute 
of  the  39  &  40  Geo.  III.  c.  98  (the  Thellusson  Act),  and  that  the 
income  accrued  since  the  expu-ation  of  the  twenty-one  years,  and 
the  accumulations  thereof,  belong  to  the  testator's  next  of  kin. 
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Etbe  The  heir-at-law  concurs  in  the  argament,  that  the  direction  to 
Marsden.  accumulate  is  void  for  the  excess  above  twenty-one  years;  but 
claims  such  portion  of  the  subsequent  income  and  accumulations, 
as  have  arisen  from  the  produce  of  the  testator's  real  estate. 
On  the  other  hand,  it  is  contended,  first,  that  as  the  parents 
of  eight  out  of  the  ten  grandchildren,  took  beneficial  interests 
under  the  will,  the  direction  to  accumulate  is  lawful  under  the 
second  section  of  the  Act,  if  not  as  to  the  whole  fund,  at  least 
as  to  such  part  of  it,  as  was  not  given  to  the  two  grandchildren, 

I  ♦STS  ]  *  whose  parent  being  dead  took  no  beneficial  interest  under  the  will ; 
and  secondly,  that  if  the  direction  to  accumulate  beyond  twenty-one 
years  be  void,  the  effect  of  the  statute  will  be,  not  to  give  the 
subsequent  interest  to  the  next  of  kin,  or  heir-at-law,  but  to 
accelerate  the  gift  to  the  grandchildren,  and  to  give  them  the 
whole  interest.  The  statute,  after  directing  that  no  testator  shall 
dispose  of  his  property,  so  that  the  income  thereof  shall  be 
wholly  or  partially  accumulated  for  more  than  twenty-one  years 
from  the  time  of  his  death,  and  that  in  every  case  where  any 
accumulation  shall  be  directed,  otherwise  than  as  aforesaid,  such 
direction  shall  be  void,  provided  "  that  nothing,  in  the  Act 
contained  shall  extend  to  any  provision  for  raising  portions  for 
any  child  or  children  of  any  person  or  persons  taking  an  interest 
under  the  devise."  As  two  of  the  grandchildren,  for  whose  benefit 
the  accumulation  is  directed,  were  not  the  children  of  any  person 
taking  an  interest  under  the  will,  and  as  the  accumulation  which 
is  directed,  does  not  appear  to  me  to  be  a  provision  for  raising 
portions,  but  a  provision  for  making  additions  to  the  capital,  for 
the  purpose  of  making  one  gift  of  an  aggregate  fund,  I  think  that 
this  case  is  not  within  the  proviso  of  the  Act,  and  that  the 
direction  to  accumulate  for  more  than  twenty-one  years  is  voia.^ 

The  statute  provides,  that  when  the  direction  to  accumulate 
is  made  void,  the  rents  and  produce  of  the  property  directed  to 
accumulate,  shall  go  to  and  be  received  by  such  person  or  persons, 
as  would  have  been  entitled  thereto,  if  such  accumulation  had  not 
been  directed.  It  is  argued,  that  the  effect  of  this  is,  first  to 
stop  the  accumulation,  and  then  to  give  the  rents,  of  which  the 
accumulation  is  not  allowed,  immediately  to  the  persons  for 
whose  benefit  the  accumulation  was  intended.  But  it  appears 
to  me,  that  this  would  be  in  effect  to  make  a  new  will,  or  a  new 

,[  •574  ]  disposition  for  the  testator.  The  *  testator,  having  regard  to  the 
death  of  his  youngest  child,  has  directed  his  property,  subject  to 
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certain  payments,  to  be  accumulated,  and  be  has  also  provided,  Bvbe 
that,  during  the  life  of  the  youngest  child,  the  vested  interests  marsden. 
which  he  has  previously  given  may  be  divested.  He  has  given 
vested  interests  to  all  his  grandchildren  living  at  his  own  death ; 
but  nothing  is  to  be  paid  to  them  till  the  death  of  his  surviving 
child,  and  in  the  meantime  the  interests  may  be  divested  and 
become  vested  in  other  persons ;  and  to  direct  that  payments  shall 
be  made  at  the  end  of  twenty-one  years,  before  the  death  of  the 
tesiAtor's  surviving  child,  would  be  to  direct  that  which  the  testator 
has  not  directed,  and  to  give  and  defeat  interests  directly  contrary 
to  his  meaning  and  intention. 

The  statute,  as  it  appears  to  me,  was  not  intended  to  operate, 
and  does  not  operate,  to  alter  any  disposition  made  by  the  testator, 
except  his  direction  to  accumulat?e.  Striking  that  out,  every  thing 
else  is  left  as  before,  and  all  the  other  directions  of  the  will,  as 
to  the  time  of  payment,  substitution,  or  any  contingencies,  are  to 
take  effect  according  to  the  true  construction  of  the  will,  unaltered 
by  the  effect  of  the  statute.  I  think,  therefore,  that  the  income 
which  the  statute  forbids  to  be  accumulated,  must  go  as  in  the  case 
of  intestacy. 

And  then  arises  the  question  between  the  heir-at-law  and  tbe 
next  of  kin.  The  testator  empowered  the  trustees  to  sell  the  real 
estate  when  they  pleased  after  his  death ;  if  not  done  before,  he 
ordered  them  to  sell  after  the  death  of  his  youngest  child ;  but  the 
sale  was  directed  for  the  purposes  of  the  will  only,  and  for  the 
benefit  of  the  grandchildren  or  their  children,  not  for  tbe  benefit 
of  the  next  of  kin.  It  happens  that  there  is  a  failure  of  the  testator's 
intent.  The  income  of  the  money  arising  from  the  sale  of  the  real 
^tates  cannot  ♦be  allowed  to  accumulate,  and  applied  as  the  testator  [  •STS  ] 
,  meant.  The  purposes  of  the  will,  as  far  as  they  can  be  lawfully 
carried  into  effect,  do  not  exhaust  the  whole  beneficial  interest 
arising  out  of  the  real  estate,  and  I  think  that  the  heir  is  entitled 
to  the  unexhausted  interest. 

The  other  questions  relate  to  the  administration  and  distribution 
of  the  fund  lawfully  accumulated,  and  depend  solely  on  the  con- 
struction And  effect  of  the  will;  and  considering  this,  it  appears 
that  the  testator  intended,  that  subject  to  the  weekly  sums,  and 
annuity  given  to  his  surviving  children,  the  whole  of  his  property 
should  accumulate  till  the  death  of  his  surviving  child,  and  should 
then  be  divided  among  all  his  grandchildren  then  living;  but  if 
any  of  them  were  then  dead  without  leaving  issue,  then  among 
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Eyre  the  survivors ;  and  that  if  any  of  them  were  then  dead,  leaving 
Maus'dex.  issue,  then  that  the  issue  of  such  deceased  grandchildren,  should 
have  the  share,  which  their  parents  would  have  been  entitled  to 
if  living.  This  appears  to  me  to  be  the  scope  and  intention  of 
the  will:  he  meant  an  aggregate  and  previously  undivided  fund, 
to  be  distributed  and  divided  on  the  death  of  his  surviving  child. 
Interests  were  previously  vested ;  but  up  to  that  time,  the  vested 
interests  were  subject  to  be  divested  ;  and  I  think  the  plain  inten- 
tion  of  the  testator  cannot  be  carried  into  effect,  without  appljring 
this  principle,  to  every  interest  which  became  vested  under  this 
part  of  the  will,  in  the  different  events  which  happened;  to  the 
interests  in  the  accrued  shares  which  became  vested  in  the  grand- 
children, and  to  the  interests  in  the  original  or  accrued  shares, 
which  became  vested  in  the  children  of  grandchildren. 

On  the  death  of  Mrs.  Gosins,  her  expectant  share  became  vested 
in  her  daughter  Theresa;  on  the  death  of  Catherine  Wildsmith, 
I  •576  ]  her  expectant  share  became  vested  *in  the  eight  surviving  grand- 
children, and  Theresa  Cosins ;  on  the  death  of  Mrs.  Bamsay,  her 
expectant  share  became  vested  in  her  son  Thomas ;  on  the  death 
of  Joseph  Wildsmith  the  younger,  his  expectant  share  became 
vested  in  his  children;  on  the  death  of  Theresa  Cosins,  her 
expectant  share  became  vested  in  the  six  surviving  grandchildren, 
Thomas  Eamsay,  and  the  children  of  Joseph  Wildsmith;  on  the 
death  of  Thomas  Bamsay,  his  expectant  share  became  vested  in  the 
six  surviving  grandchildren,  and  the  children  of  Joseph  Wildsmith, 
m  equal  seventh  parts;  and  on  the  death  of  Benjamin  Wildsmith 
the  younger,  his  expectant  share  became  vested  in  his  children. 

I  think,  therefore,  that  the  lawfully  accumulated  fund  is  devisable 
in  sevenths ;  that  one  seventh  is  payable  to  Mary  Ann  Smith ;  one 
seventh  to  the  children  of  Benjamin  Wildsmith;  one  seventh  to 
the  children  of  Joseph  Wildsmith  ;  one  seventh  to  John  Peter 
Wildsmith;  one  seventh  to  James  Eyre;  and  the  remaining  two 
sevenths  to  Francis  and  George  Maceroni.  And  with  respect  to 
these,  the  testator,  after  directing  an  actual  division  among  his 
grandchildren,  has  made  an  exception  in  these  words,  **  save  and 
except  the  share  of  Francis  Maceroni,  one  of  the  children  of  my 
late  daughter  Mary  Ann  Maceroni,  deceased ;  one  moiety  or  half 
part  of  whose  share  of  my  estate  and  effects  I  give  and  bequeath 
to  his  brother  George  Maceroni,  in  consideration  of  the  benefit 
derived  by  the  said  Francis  Maceroni,  from  the  will  of  my  late 
brother  Benjamin  deceased."      I  think   that  the  effect  of  thia 
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exception  Ls  to  transfer  from  Francis  to  George,  one  moiety  of  that        Kybb 

which  Francis  would  otherwise  have  received  in  respect  of  his     liiARsDBy. 

original  share,  and  also  in  respect  of  the  shares  which  would  have 

accrued  to  him  upon  the  death  of  Catherine  Wildsmith,  Theresa 

Cosins,  and  Thomas  Kamsay,  and  in  the  result  Francis  Maceroni 

is  entitled  only  to  one  fourteenth  of  the  fund,  *and  that  George       [  •577  ] 

Maceroni  is  entitled  to  three  fourteenths  thereof.     These  are  the 

several  points  argued,  and  the  decree  must  declare  that  the  direc* 

tion  to  accumulate  in  the  will  is  void  as  to  the  time,  exceeding 

the  term  of  twenty-one  years  after  the  testator's  death ;  that  the 

income,  arising  after  the  expiration  of  the  term  of  twenty-one  years 

from  the  testator's  death,  of  so  much  of  the  fund  as  consists  of 

the  testator's  personal  estate,  or  the  produce  thereof,  belongs  to 

the  testator's  next  of  kin ;  and  of  so  much  of  the  fund  as  consists 

of  the  produce  of  real  estate,  belongs  to  the  testator's  heir-at-law ; 

tliat  the  shares  which  accrued  to  the  grandchildren,  or  children 

of  the  grandchildren,  of  or  under  the  provisions  of  his  will,  were 

subject  to  be  divested  on  the  death  of  such  grandchildren  or 

children  of  the  grandchildren  in  the  lifetime  of  the  testator's 

surviving  child,  in  the  same  manner  as  the  original  shares  given 

by  the  will  to  the  grandchildren ;  that  the  representatives  of  the 

deceased  children  of  the  testator's  grandchildren,  who  died  in  the 

lifetime  of  the  testator's  surviving  child,  are  not  entitled  to  any 

share  of  the  testator's  estate ;  and  that  George  Maceroni  is  entitled 

to  three  fourteenths,  and  Francis  Maceroni  to  only  one  fourteenth 

of  the  accumulated  fund. 

Another  question  was,  out  of  what  fund  the  costs  of  the  suit  [4  My.  &  Cr. 
ought  to  be  paid.  The  Mastbk  of  the  Eolls,  by  his  order  on  ^'^  J 
further  directions,  directed  that  the  sum  of  614Z.  18«.,  already 
paid  out  of  the  fund  in  Court  for  costs,  together  with  the  further 
sum  of  1,781Z.  lis.  6c/.,  being  the  amount  of  costs  taxed  and  included 
in  the  Master's  report  of  March,  1838,  should  be  apportioned 
between,  and  charged  rateably  upon,  the  fund  belonging  to  the 
heiress-at-law,  and  the  fund  belonging  to  the  next  of  kin,  those 
funds  being  the  accumulations  which  had  accrued  upon  the  trust 
estate  subsequently  to  the  19th  of  October,  1825 ;  and  that  the 
subsequent  taxed  costs  of  all  the  parties  should,  in  like  manner, 
be  apportioned  between,  and  paid  out  of  the  same  funds. 

Mary  Ann  Smith,  who  was  one  of  the  five  grandchildren  who       [  237  ] 
survived  Elizabeth  Eyre,  and  who  was  also  the  testator's  heiress- 
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Eybk  ut-law  and  one  of  his  next  of  kin,  appealed  against  his  Lordship's 
Marsden.  decision.  The  petition  of  appeal  submitted  that  the  three  shares 
which  Catherine  Wildsmith,  Elizabeth  Ramsay,  and  Mary  Ann 
Cosins,  or  their  respective  issue,  would  have  been  entitled  to  had 
they  been  living  at  the  death  of  Elizabeth  Eyre,  had  become,  in 
the  events  which  had  happened,  divisible  among  the  grandchildren 
living  at  the  period  of  the  distribution  of  the  funds ;  and  that  the 
issue  of  such  of  the  testator's  grandchildren  as  were  then  dead 
were  not  entitled  to  participate  in  such  three  shares.  The  petition 
further  submitted  that  the  dividends  and  accumulations  of  divi- 
dends of  so  much  of  the  funds  in  Court,  as  accrued  subsequently 
to  the  19th  of  October,  1825,  and  as  arose  from  the  sale  of  the 
testator's  real  estate,  and  also  the  dividends  and  accumulations 
of  so  much  of  the  funds  aforesaid  as  arose  from  the  testator's 
personal  estate,  ought  to  have  been  exonerated  from  the  payment 
of  the  costs  of  the  suits  ;  or  otherwise  that  such  costs  ought  to  have 
been  apportioned  and  paid  pro  rata,  out  of  the  before  mentioned 
dividends  and  accumulations  of  dividends  arising  from  the  real  and 
personal  estate,  and  the  funds  standing  to  the  credit  of  the  causes 
on  the  19th  of  October,  1825,  generally, 

Mr.  Treslove  and  Mr.  Tillotson,  in  support  of  the  appeal. 

Mr.  Spence,  Mr.  Temple,  Mr.  Bichner,  Mr.  Anderdon,  Mr. 
Walcejield,  Mr.  Wigrajti,  Mr.  Richards,  Mr.  Kenyan  Parker, 
Mr.  Rogers,  and  Mr.  Willcock,  for  different  parties  interested  in 
supporting  the  decree.] 

[The  cases  cited  by  counsel  and   their  arguments  suflScientlj^ 
appear  from  the  following  judgment.] 

1839.        rpj^g  Lord  Chancellor  : 

Jait.  16. 

Each  grandchild  living  at  the  testator's  death  had,  for  himself 

[  •239  ]  Q^  jjig  children,  a  vested  interest  in  his  own  *share,  subject  to  be 
devested  in  the  event  of  his  dying  without  leaving  any  child  before 
the  death  of  the  surviving  annuitant :  and  he  had  also  a  contingent 
interest  in  the  share  of  any  other  of  the  grandchildren  who  might 
die  without  issue  before  the  death  of  the  surviving  annuitant. 
And  the  question  is,  whether  this  contingent  interest  was  to  depend 
upon  the  further  contingency  of  himself  surviving  such  other 
grandchildren ;  that  is,  whether  the  fact  of  his  predeceasing  such 
other  grandchildren  was  intended  to  deprive  his  children  of  that 
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benefit  to  which  he  would  himself  have  been  entitled  had  he  sur-        Eybb 

Vm 

vived ;  or,  in  other  words,  whether  his  children  who,  in  the  event     mabbden, 
of  his  death  before  the  death  of  the  surviving  annuitant,  were  to 
stand  in  his  place,  were  to  do  so  as  to  his  original  share  only,  and 
not  as  to  the  accruing  share. 

I  am  of  opinion  that  the  children  are  to  stand  in  the  place  of  the 
parent  as  to  both  the  original  and  accruing  shares.  The  direction 
is,  that  in  case  any  of  his  grandchildren  ^*  shall  die  before  his,  her, 
or  their  share  or  shares  of  his  estate  and  effects  shall  become  pay- 
able, leaving  lawful  issue,  then  such  issue  shall  be  entitled  to  the 
share  or  shares  which  his,  her,  or  their  deceased  parent  or  parents 
would  have  been  entitled  to  if  then  living."  This  description  is 
amply  sufficient  to  include  the  shares  in  question.  These  accruing 
shares  are  given  ''  unto  and  equally  amongst  my  surviving  grand- 
children, to  be  paid  at  the  same  time,  and  in  the  same  manner, 
as  before  mentioned  touching  the  original  share  or  shares  of  my 
said  grandchildren." 

If  it  were  necessary  to  consider  the  word  **  surviving  "  as  meaning 
**  living  at  the  time  of  the  accruer  taking  place,"  there  would  be 
much  difficulty  in  the  construction  contended  for  by  the  respondents. 
But  it  *i8  not  necessary  to  give  it  that  meaning.  The  word  '*  sur-  f  *240  ] 
viving  "  has  been  construed  "  other,"  to  give  effect  to  the  apparent 
intention.  Lord  Eldon  so  lays  down  the  rule  in  Wibnot  v. 
Wilmot{i).  If  **^ surviving"  were  to  be  construed  "living  at  the 
time  when  the  accruer  takes  place,"  the  grandchildren  then  living 
would  take  absolute  interests,  unless  the  words  ''in  the  same 
manner  as  before  mentioned  touching  the  original  shares  "  intro- 
duce into  this  gift  the  provision  for  the  children,  and  the  gift  over 
upon  death  without  children  ;  and  if  it  do  so,  why  is  it  not  also  to 
introduce  into  this  gift  the  provision  for  children  in  the  event  of  the 
parent's  death  before  the  happening  of  the  accruer  ?  If  this  con- 
struction be  not  adopted,  upon  the  death  of  all  the  grandchildren 
but  one,  during  the  life  of  the  surviving  annuitant,  the  share  of 
that  one,  afterwards  dying  in  the  lifetime  of  the  annuitant,  would 
be  undisposed  of,  although  all  the  other  grandchildren  might  have 
left  children. 

I  think  the  intention  sufficiently  expressed,  and  there  is  ample 
authority  for  construing  the  words  so  as  to  give  effect  to  such 
intention.  I  therefore  think  the  judgment  of  the  Master  op  the 
Bolls  right  upon  this  point. 

(I)  6R.  R.  196  (8  Yes.  10). 

6—2 
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Eyke  Upon  the  question  of  costs,  which,  under  the  cu'cumstances, 

Marsden.  is>  I  think,  a  proper  subject  of  appeal,  the  first  consideration  is, 
whether  the  testator  has,  by  his  will,  given  any  directions  applic- 
able to  the  costs.  For  the  respondents  it  was  contended,  that  he 
has,  by  his  will,  given  directions  conformable  to  the  provisions  of 
the  decree.  I  do  not  find,  however,  from  the  notes  of  the  Master 
[  •241 J  OF  THE  Rolls'  judgment,  *that  he  founded  his  decision  upon  any 
such  directions ;  but  he  appears  to  have  proceeded  upon  what  he 
considered  to  be  the  clear  rule  of  the  Court. 

It  is,  however,  expedient  to  see  what  the  testator  has  directed 
upon  this  subject.  He,  in  the  first  place,  directs  the  payment 
of  his  testamentary  expenses  out  of  his  real  and  personal  estate ; 
and,  after  having  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  trustees,  he  declares  the  trust  to  be  that  they  shall,  at 
any  time  or  times  after  his  death,  sell  and  convert  into  money  all 
his  real  and  personal  estate,  and  invest  the  proceeds,  after  payment 
of  his  debts,  funeral  and  testamentary  expenses,  and  the  costs  and 
charges  attending  the  execution  of  his  will ;  and  then,  after  directing 
the  payment  of  the  annuities  to  his  three  children,  he  directs  that  the 
surplus  of  the  annual  income  of  his  estate  and  effects  shall  be  applied, 
in  accumulation  of  the  capital  of  his  property,  for  the  benefit  of  his 
grandchildren  ;  and,  after  the  death  of  the  survivor  of  his  children, 
the  annuitants,  he  directs  his  trustees  to  sell  and  convert  into 
money  all  such  parts  of  his  estate  and  effects  as  shall  not  consist 
of  money,  and  call  in  the  money  placed  out  upon  security  as  afore- 
said, and  divide  the  same,  after  deducting  the  expenses  of  per- 
forming that  his  will,  and  the  legacies  thereinafter  mentioned, 
amongst  his  grandchildren. 

These  directions,  it  was  contended,  authorised  the  payment  of 
the  costs  out  of  that  part  of  the  income  of  the  property  which  has 
been  decided  to  belong  to  the  heir-at-law  and  next  of  kin.  The 
first  direction  is  to  pay  out  of  the  corpus  of  the  estate,  contem- 
plating a  sale  soon  after  the  testator *s  death.  The  second  directs  the 
same  fund  to  be  applied  ;  but,  contemplating  a  sale  at  a  later  period, 
[  *242  ]  it  includes  the  accumulations  under  the  ^description  of  ''money 
placed  out  upon  security  as  aforesaid ;  "  for,  although  there  is  no 
actual  direction  to  invest  the  accumulations,  that  may  be  implied 
from  the  direction  to  apply  the  surplus  income  in  the  accumulation 
of  capital.  But  the  **  money  so  placed  out  upon  security  as  afore- 
said," if  intended  to  include  the  accumulations,  must  be  confined 
to  monies  which  could  and  ought  to  be  so  placed  out  upon  security 
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for  the  purpose  of  accumulation,  which  would  exclude  the  fund  in  Eybe 
question.  The  expenses  are  directed  to  be  paid  out  of  the  fund  Mabsdkk. 
bequeathed  to  the  grandchildren.  The  fund  to  be  divided  among 
the  grandchildren  is  the  fund  so  realised  after  payment  of  the 
expenses ;  whereas  the  income,  decided  to  belong  to  the  heir  and 
to  the  next  of  kin,  ought  not  to  have  constituted  part  of  that  fund, 
or  to  have  remained  in  the  hands  of  the  trustees.  If  the  heir-at- 
law  and  next  of  kin  had  been  apprised  of  their  rights,  they  might, 
immediately  after  the  expiration  of  the  twenty-one  years,  have 
claimed  that  income  as  it  arose.  The  testator,  although  he  could 
not  effectually  direct  an  accumulation  beyond  the  twenty-one  years, 
might  undoubtedly  have  directed  payment  of  those  expenses  out 
of  the  property  after  that  period :  but,  so  far  from  doing  so,  he 
appears  to  have  done  precisely  the  reverse.  The  payment  he  has 
directed  is,  either  out  of  the  corpus  of  his  property,  or  out  of  so 
much  of  the  accumulated  income  as  the  trustees  might  have 
invested  for  the  purposes  of  his  will ;  and  the  income  in  question 
is  what  they  had  no  right  so  to  invest.  If,  therefore,  the  directions 
in  the  will  as  to  the  expenses  are  to  regulate  the  direction  of  the 
Court  as  to  the  payment  of  the  costs  of  the  suit,  it  appears  to  me 
that  they  would  protect  the  fund  in  question  from  such  payment, 
rather  than  subject  it  to  it. 

Supposing  those  directions  in  the  will,  however,  not  to  be  sufficient 
to  regulate  the  payment  of  the  costs  of  *these  causes,  what,  then,  are  [  *248  ] 
the  rule  and  practice  of  the  Court,  independently  of  any  direction 
in  the  will  ?  It  has  been  assumed  to  be  a  clear  and  settled  rule, 
where  a  suit  has  become  necessary,  and  the  costs  are  therefore  to 
be  paid  out  of  some  part  of  the  estate,  that  the  costs  should  be 
defrayed  in  such  a  manner  as  not  to  disappoint  the  legal  directions 
of  the  testator,  but  that  they  are  to  be  paid  out  of  the  fund  which 
the  testator  has  not  disposed  of.  This  supposed  rule  being  so 
general  as  to  regulate,  if  well  founded,  the  practice  of  the  Court, 
requires  to  be  strictly  examined.  I  do  not  find  that  the  point 
was  regularly  argued  at  the  Rolls,  or  that  any  authorities  upon  it 
were  cited  on  either  side. 

The  rule  so  enunciated,  with  reference  to  the  facts  of  this  case, 
must  be  considered  as  laying  down  the  proposition  that  any  part 
of  the  personal  estate,  unaffected,  for  any  reason,  by  the  disposi- 
tions of  the  will,  is  to  be  applied  in  payment  of  the  costs  of  a  suit 
for  the  administration  of  the  estate,  in  preference  to,  and  therefore 
in  exoneration  of,  those  parts  of  the  personal  estate  which  are 
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Eyre       aflfected  by  such  dispositions.     Cases,  therefore,  in  which  it  has 

Marbden.     heen  said  that  such  costs  are  to  be  paid  out  of  a  residue  undisposed 

of  will  not  support  the  rule  so  enunciated.      In  those  cases,  the 

fund  applied,  being  residue,  will  be  found  to  be  the  most  material, 

if  not  the  only  essential,  part  of  the  proposition. 

To  say  that  costs,  and  all  other  charges  upon  the  estate,  are  to 
be  paid  out  of  the  residue,  is  doing  little  more  than  expounding  the 
meaning  of  the  term  "residue;"  for  that  only  can  be  residue 
which  remains  after  discharging  all  legal  and  testamentary  claims 
upon  the  estate.  Strictly  speaking,  the  payment  is  not  made  out 
of  the  residue,  but  the  residue  is  less  than  it  otherwise  would  be  by 
[  •244  ]  the  amount  of  such  pajmaents ;  and  whether  *such  residue  be 
disposed  of  by  the  will,  or  not,  does  not  seem,  in  reason,  or  upon 
authority,  to  make  any  difference. 

In  Hoivse  v.  Chapman  (i),  the  leading  case  referred  to  in  support 
of  the  proposition  under  consideration,  all  the  bequests  in  favour 
of  the  city  of  Bath  were  held  to  be  specific,  some  of  which  were 
void  under  the  Statute  of  Mortmain ;  and  there  being  no  residuary 
gift,  certain  property,  not  specifically  given,  was  residue  undisposed 
of,  W'hile  other  parts  of  the  personalty  bequeathed  to  the  city  of 
Bath,  but  within  the  Statute  of  Mortmain,  was  personalty  undis- 
posed of,  but  not  residue  undisposed  of.  The  decree  strongly 
exemplifies  the  distinction  ;  for  the  costs  and  debts  were  paid  first 
out  of  the  residue  undisposed  of,  and  what  should  not  be  so  paid 
was  directed  to  be  paid  out  of  the  property  well  given  to  the  city 
of  Bath,  and  the  property  intended  to  be  so  given,  but  which  had 
been  held  to  be  undisposed  of,  j)ro  rata. 
1 246  ]  [His  Lordship  then  referred  to  RoherU  v.  Walker  (2),  Skiymsher 

V.  Northcote(d>)f  and  other  cases,  as  showing  that]  where  an 
intestacy,  as  to  part  of  the  personal  estate,  arises  from  the  intention 
of  the  testator  being  defeated  by  the  happening  of  some  event  or 
the  operation  of  law,  the  part  so  falling  to  the  next  of  kin  shall,  in 
his  hands,  be  subject  to  the  same  liability  as  to  costs,  and  to  no 
more  than  it  would  have  been  subject  to  if  the  gift  had  taken  effect. 
And,  if  that  be  so  in  other  cases,  why  should  it  not  be  so  in  cases 
of  partial  intestacy  arising  from  the  operation  of  the  Act  against 
accumulation  ?  Why  should  a  rule  as  to  costs  be  adopted  in  cases 
within  the  39  &  40  Geo.  III.  c.  98,  different  from  that  which  has 
been  adopted  in  cases  within  the  9  Geo.  II.  c.  36  ?     By  the  latter 

(1)  4  E.  E.  292  (4  Ves.  642).  (3)  18  R.  E.    142   (1   Swanst.   566, 

(2)  32  B.  E.  318  (1  Euss.  &  My.  752).      571). 
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statute  dispositions  inconsistent  with  its  provisions  are  declared  to  be  Etre 
absolately,  and  to  all  intents  and  purposes,  null  and  void  (i).  By  the  marsden. 
former,  directions  for  prohibited  accumulations  are  declared  to  be  null 
and  void;  and  it  is  enacted  that  the  rents,  issues,  profits  and  produce 
of  such  property,  so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions 
of  that  Act,  go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto,  if  such  accumulation  had  not  been  directed. 

The  case  of  the  heir-at-law  and  next  of  kin,  under  the  Act  against 
accumulations,  appears  to  me  not  only  to  be  as  good,  but  much 
stronger  than  under  the  Mortmain  Act.  Under  the  latter,  the 
title  rests  altogether  upon  the  right  to  property  undisposed  of  ;  but 
the  Act  against  accumulations  gives  a  statutable  title.  If  this  had 
not  been  intended,  it  would  have  been  sufficient  to  declare  the 
direction  for  the  prohibited  accumulation  void.  What,  however, 
is  the  effect  of  this  decree  ?  To  take  from  the  heir  and  next  of 
kin  that  which  the  statute  gives  to  them,  and  to  apply  it  for  the 
purposes  *prohibited  by  the  Act — for  it  operates  to  increase  the  [  *247  ] 
accumulation  out  of  funds  accrued  beyond  the  permitted  period,  in 
exoneration  of  a  charge  to  which  the  fund  accumulated  within  the 
permitted  period  would  otherwise  have  been  liable. 

Considering  the  case,  therefore,  without  reference  to  the  particular 
circumstances,  I  am  of  opinion  that  the  fund  in  question  ought  not 
to  be  made  subject  to  the  costs  of  the  suit ;  and  having  regard  to 
the  particular  circumstances,  the  case  appears  to  me  to  be  particularly 
unfavourable  to  the  application  of  the  rule  contended  for,  if  any 
such  existed. 

The  testator  died  in  the  month  of  October,  1804 ;  and,  in  the 
year  1812,  the  bill  wabfiled  to  have  the  accounts  taken,  and  adminis- 
tration of  the  property  under  the  will.  The  fund  in  question, 
therefore,  did  not  commence  to  arise  until  October,  1825 ;  but,  in 
the  year  1823,  614/.  18«.  of  costs  were  paid  out  of  the  funds  then  in 
Court ;  and  yet  this  sum  is,  by  the  decree,  ordered  to  be  repaid,  and 
a  further  sum  of  1,781/.  14^.  6c/.,  costs  taxed  in  1888,  and  all  the 
subsequent  costs,  being  the  whole  of  the  costs  of  the  suit,  are 
ordered  to  be  paid  out  of  the  funds  of  the  heir-at-law  and 
next  of  kin.  The  title  of  the  heir  and  next  of  kin  commenced  in 
October,  1825 ;  and  if  they  had,  at  that  time,  claimed  the  income 
of  the  property,  no  effectual  resistance  could  have  been  made  to 
their  claim.    It  was  by  accident  and  wrong  that  the  subsequent 

(I)  See  sect,  3  [Rep.  51  &  52  Vict.  c.  42,  s.  13]. 
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income  has  accumulated,  and  is  now  in  Court ;  and  if  rigbthad  been 
done  in  1825,  no  question  could  have  arisen  as  to  payment  of  the 
costs  of  the  suit  out  of  the  funds  of  the  heir  and  next  of  kin. 

It  appears  that  no  part  of  the  proceedings  in  these  causes,  anterior 
to  the  decretal  order  of  the  21st  of  *  April,  1837,  had  any  reference 
to  the  question  of  the  accumulation,  as  directed,  exceeding  the 
permitted  period ;  but,  from  that  time,  it  has  formed  part  of  the 
proceedings,  and  has  therefore  occasioned  part  of  the  expense  ;  and 
this  has  arisen  from  the  neglect  of  the  heir  and  next  of  kin  in  having 
permitted  their  fund  from  October,  1825,  to  be  mixed  up  with  the 
other  funds. 

It  appears  to  me,  therefore,  that  the  correct  mode  of  providing 
for  the  costs  will  be  to  discharge  the  order  so  far  as  it  relates  to  the 
614Z.  188.  costs,  that  sum  having  been  properly  paid  out  of  the  fund 
in  Court  in  1823,  and  to  vary  the  order,  so  far  as  it  relates  to  the 
costs,  by  directing  that  the  sum  of  1,731Z.  14«.  Grf.,  and  all  the 
subsequent  costs  of  the  suit,  except  so  much  as  have  arisen  from 
the  separation  of  the  fund&  of  the  heir-at-law  and  next  of  kin,  sub- 
sequently to  the  order  of  the  21st  of  April,  1837,  and  the  inquiries 
and  proceedings  incident  thereto,  be  paid  out  of  the  general  estate 
of  the  testator,  including  the  fund  accumulated  within  the  permitted 
period ;  and  that  it  be  referred  to  the  Master  to  ascertain  how  much 
of  the  costs,  since  the  order  of  the  21st  of  April,  1837,  have  arisen 
from  such  separation  of  the  funds  of  the  heir  and  next  of  kin,  and 
the  inquiries  and  proceedings  incident  thereto;  and  that  he  apportion 
such  costs  j>ro  rata  between  the  funds  of  the  heir  and  next  of  kin, 
and  that  the  same  be  paid  thereout  accordingly. 


1838. 

Jan.  20,  22, 
27. 

lionl 

COTTENHAM, 
L.C. 

[249] 
[.254  ] 


[  'ioo  J 


FEEWIN  V.  LEWIS. 

(4  My.  &  Cr.  249—256.) 
Principles  of  the  Coiii*t's  jurisdiction  over  public  functionaries. 

[In  this  case,  with  reference  to  the  point  mentioned  in  tlie 
head-note,  the  Lord  Chancellor  said :] 

I  apprehend  that  the  limits  within  which  this  Court  interferes 
with  the  acts  of  a  body  of  public  functionaries,  constituted  like  the 
Poor  Law  Commissioners,  are  perfectly  clear  and  unambiguous. 
So  long  as  those  functionaries  strictly  confine  themselves  within  the 
exercise  of  those  duties  which  are  confided  to  them  by  the  law,  this 
Court  will  not  interfere.      The   *Court  will  not  interfere  to   see 
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whether  any  alteration  or  regulation  which  they  may  direct  is  good  Fbewin 
or  had  ;  but,  if  they  are  departing  from  that  power  which  the  law  lewis. 
has  vested  in  them,  if  they  are  assuming  to  themselves  a  power 
over  property  which  the  law  does  not  give  them,  this  Court  no 
longer  considers  them  as  acting  under  the  authority  of  their 
commission,  but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  without  legal 
authority. 

That  distinction,  which  is  very  obvious,  sufficiently  explains  all 
the  grounds  on  which  this  Court  ever  interferes  with  the  acts  of 
bodies  constituted  as  these  Commissioners  are.  Many  cases  have 
come  judicially  before  me,  in  which  I  have  been  called  upon  to  act 
upon  this  principle;  more  especially  in  the  instance  of  railway 
companies,  canal  companies,  and  other  bodies  incorporated  by  Acts 
of  Parliament,  as  to  which,  while  the  Court  avoids  interfering  with 
that  which  they  do  while  keeping  within  the  limits  of  their  juris- 
diction, it  takes  care  to  confine  them  within  those  limits ;  and  if, 
under  jn-etence  of  an  authority  which  the  law  does  give  them  to  a 
certain  extent,  they  go  beyond  the  line  of  their  authority,  and  infringe 
or  violate  the  rights  of  others,  they  become,  like  all  other  individuals, 
amenable  to  the  jurisdiction  of  this  Court  by  injunction. 

The  present  bill,  however,  does  not  state  any  such  case  ;  it  merely 
states  that  it  is  inconvenient  that  these  alterations  (i)  should  take 
place,  and  that  the  proposed  expenditure  should  be  made ;  and  the 
reason  why  it  is  alleged  to  be  inconvenient  is,  that,  in  the  district 
over  which  the  plaintiffs  under  the  local  Act  have  an  authority,  the 
workhouse  is  suflScient  for  the  purposes  of  that  district,  and  that  the 
other  district,  Saffron  Hill,  has  a  workhouse  of  its  own,  which  is  also 
suflBcient  -for  its  *purposes.  That  is  no  reason  at  all :  on  the  [  •256  ] 
contrary,  it  is  exactly  the  case  for  which  the  statute  intended  to 
provide,  that,  instead  of  each  district  having  a  separate  work- 
house, they  should  all  have  their  workhouse  in  common.  If  it 
had  been  necessary,  and  the  Court  had  a  right  to  inquire 
whether  the  Poor  Law  Commissioners  were  exercising  a  sound 
discretion,  I  do  not  find  alleged  on  the  face  of  this  bill  that 
which  would  give  the  Court  a  controlling  power  over  their  acts. 
That,  however,  is  not  the  ground  on  which  I  proceed,  because 
the  act  which  the  Poor  Law  Commissioners  have  done  is  clearly 

(1)  The  intended  amalgamation  of  under  the  statutory  powei-s  confeiretl 
certain  parishes  into  a  Poor  Law  upon  them  by  4  &  5  Will.  IV.  c.  70. — 
Union  by  the  Poor  Law  Commissioners      0,  A,  S. 
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[r.b. 


Frbwin 

V, 

Lewis. 


within  their  authority;  and  under  these  circumstances,  I  appre- 
hend, this  Court  has  no  jurisdiction  to  exercise  any  power  over 
their  proceedings;  although  it  would  be  otherwise  if  they  had 
exceeded  their  authority. 


1838. 
^'or.  il  10. 

8H  A  DWELL. 

v.-c. 

On  Appeal. 

1830. 

Jan,  15. 

Lord 

COTTENHAM. 

L.C. 

[  204  ] 


1889. 
Jftn,  lo. 


[  •266  ] 


BALL  V.  HAKKIS. 

(4  My.  &  Cr.  264—269 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  114 ;  3  Jur.  140;  affirming 
8  Sim.  485 ;  1  Jur.  706.) 

A  testamentary  charge  of  real  estates  with  the  payment  of  debts,  generally, 
authorises  a  trustee,  to  whom,  after  imposing  the  charge,  the  testator  has 
devised  the  estates  upon  trust  for  other  jiersons,  to  sell  or  mortgage  the 
estates  charged,  and  exempts  the  purchaser  or  mortgagee  from  liability  to 
see  to  the  application  of  the  purchase  or  mortgage  money. 

[This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Shadweli* 
deciding  that  a  devise  of  real  estate  to  trustees  subject  to  a  testa- 
mentary charge  of  debts  implied  a  power  of  sale  or  mortgage  in  the 
trustees  to  whom  the  estate  was  devised.  The  facts  of  the  case  are 
suflSciently  stated  in  the  following  judgment. 

Mr.  Wigrain  and  Mr.  Walker ,  for  the  plaintiff,  who  had  advanced 
money  to  the  trustees  for  the  purposes  of  the  will  upon  a  mortgage 
by  deposit  of  the  title  deeds,  appeared  in  support  of  the  decree. 

Mr.  Jacob  and  Mr.  Stuart,  contra  ^  for  a  devisee  in  remainder 
(the  testator's  grand -daughter)  who  appealed  from  the  decree.] 

The  argument  turned  principally  upon  the  propriety  of  the 
determination  in  the  case  of  Shaw  v.  Borrer  (i),  and  upon  the 
authorities  referred  to  in  the  discussion  and  decision  of  that  case ; 
and  it  was  urged,  on  the  appellant's  part,  that,  in  the  present 
instance,  the  charge  of  debts  was  paramount  to  the  devise  to  the 
trustees,  and  was  not  within  the  scope  of  the  trusts  which  they  were 
directed  to  perform.  The  circumstances  under  which  the  mortgage 
was  effected  were  also  made  the  subject  of  strong  observations  on 
the  part  of  the  appellant. 

The  Lord  Chancellor  : 

The  testator  in  this  case  commences  his  will  by  directing  that 
all  his  just  debts,  funeral  and  testamentary  expenses,  and  the 
charges  of  the  probate  of  his  will,  be  paid.  He  then  gives  some 
pecuniary  legacies,  and  an  ■  annuity  to  his  son,  and  to  his  daughter 
Ann  a  dwelling  house  for  her  life;  as  to  which  house,  after  the 

(1)  44R.fi.  115(1  Keen,  559). 
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death  of  Ann,  and  as  to  all  the  rest,  residue,  and  remamder  of  his        Ball 
real  and  personal  estate,  after  his  own  death,  he  gave  and  devised       harrib. 
the  same  unto  and  to  the  use  of  Thomas  Leatham  and  William 
Harris,  their  heirs,  &c.,  upon  trust  to  permit  his  wife  Mary  Perrey 
during  her  life,  and  after  her  death  to  permit  his  daughter  Mary 
Shewell  Thompson  to  receive  the  income  after  payment  of  the  son's 
annuity;  and    after  the  death   of  both,   in  trust  for  his  grand- 
daughter, the  appellant  Elizabeth  Ann  Shewell  Perrey  Thompson 
absolutely ;  but  if  she  should  die  under  twenty-one,  upon  trust  to 
sell  such  part  as  should  not  have  been  sold  under  the  power  after- 
wards given,  and  to  pay  the  proceeds  to  his  next  of  kin.     There 
was  then  a  power  to  the  trustees  and  the  survivor,  with  the  consent 
of  the  wife  and  daughter,  to  sell  the  lands  so  devised,  and  to  invest 
the  proceeds  or  any  part  thereof  in  the  purchase  of  other  lands, 
and  again   with  the  like  consent  to  sell  and  convey  such  last- 
mentioned  lands;  and  it  was  declared  that  the  land  so  to  be  pur- 
chased as  aforesaid,  and  the  purchase  money  of  all  the  lands  Eold 
as  aforesaid,  should  be  upon  the  same  uses  and  intents  and  purposes 
as  his  lands  thereby  devised.     There  was  then  the  usual  direction, 
that  the  receipts  of  the  trustees  should  be  sufficient  discharges  to  a 
purchaser. 

The  two  trustees,  Leatham  and  Harris,  and  the  testator's  wife, 
were  appointed  executors  and  executrix.  Leatham  disclaimed  the 
trusts  by  deed ;  and  in  1829,  Harris,  with  the  consent  of  the  wife 
and  daughter,  in  execution  of  the  trust,  purchased  certain  lands, 
which  were  conveyed  to  him  "  to  the  several  uses,  upon  the  trusts, 
and  for  the  several  ends,  intents,  and  purposes,  and  subject  to  the 
powers,  provisoes,  limitations,  and  *declarations  limited,  expressed,  [  "266  ] 
and  declared  in  and  by  the  said  will." 

In  1881  Harris  and  Mary  Perrey,  the  executor  and  executrix, 
l)orrowed  of  the  plaintiff  a  sum  of  600Z. ;  to  secure  which,  Harris 
deposited  with  him  the  title  deeds  of  the  lands  so  purchased ;  and 
by  a  memorandum  signed  by  them  and  the  testator's  daughter, 
such  deposit  was  declared  to  be  for  securing  the  repayment  of  the 
600Z.  "advanced  to  the  executor  and  executrix  for  the  purpose  of 
effecting  the  trusts  of  the  will." 

The  object  of  the  bill  was  to  obtain  the  usual  relief  on  behalf  of 
an  equitable  incumbrancer;  which  the  decree  of  the  Vice-Ciian- 
CELLOR  directed. 

The  appeal  is  by  the  infant  grand-daughter  of  the  testator,  who, 
subject  to  the  life  estates  of  his  widow  and  daughter,  is  entitled 
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Ball        to  the  lands  devised,  and  therefore  to  the  purchased  lands   in 
Habbis.      question. 

In  suport  of  the  appeal,  it  was  not  disputed  that  the  directions 
in  the  will  constituted  a  charge  of  the  debts  upon  the  real  estate. 
But  it  was  contended,  first,  that  such  a  charge  did  not  give  a  power 
to  sell :  secondly,  that  if  it  did,  the  lands  purchased  were  not  sub- 
ject to  it;  and  thirdly,  that  the  power  to  sell,  if  it  existed,  did  not 
authorise  the  mortgage  to  the  plaintiff. 

The  affirmative  of  the  first  proposition  was  acted  upon  by  the 
Master  of  the  Eolls  in  Shatc  v.  Borrcr  (i) ;  and  the  real  question 
is,  was  that  decision  right  ?  I  have  carefully  considered  the  judg- 
ment of  the  Master  of  the  Eolls  upon  this  point,  and  I  entirely 
[  '267  J  concur  *with  him  upon  it.  The  point  indeed  has  been  long  estab- 
lished. It  arose  directly  in  Elliot  v.  Merry  man  (2),  and,  as  there 
laid  down,  has  been  recognised  in  the  several  cases  referred  to  by 
the  Master  of  the  Eolls  ;  to  which  may  be  added  the  opinions  of 
Lord  Thurlow  and  Lord  Eldon  in  Bailey  v.  Ekins  (3),  and  Dolton 
V.  HcHcn  (4) ;  for  although  the  point  in  some  of  those  cases  was, 
whether  the  purchaser  was  bound  to  see  to  the  application  of  the 
purchase  money,  the  decision  that  he  was  not  assumes  that  the 
sale  was  authorised  by  the  charge  in  the  will  of  the  debts  upon  the 
estate ;  that  is,  that  the  charge  of  the  debts  upon  the  estate  was 
equivalent  to  a  trust  to  sell  for  the  payment  of  them. 

This  case,  indeed,  is  free  from  the  difficulty  which  has  occm-red 
in  some  others,  for  Harris  is  devisee  in  trust  of  the  legal  fee ;  and 
it  being  established  that  the  will  charges  the  estate  with  the 
payment  of  the  debts,  it  follows  that  Harris,  being  trustee  for  that 
purpose,  must  have  the  power  of  executing  his  trust. 

Such  being  my  opinion  as  to  the  effect  of  the  charge  of  the  debts 
upon  the  estate,  it  is  unnecessary  to  advert  to  the  express  power  to 
sell  with  the  c\pprobation  of  the  widow  and  daughter,  both  of  whom 
are  parties  to  the  deposit  of  the  deeds  with  the  plaintiff;  for  it 
cannot  be  doubted  but  that  the  purchased  lands  are  subject  to  the 
same  trusts  as  the  land  devised ;  and  this  disposes  of  the  second  ]^)oint. 

The  third  point  is  equally  untenable ;  viz.  that  the  right  of  the 

trustee  to  sell  did  not  authorise  the  mortgage.     So  long  ago  as  the 

[  '268  ]      case  of  Mills  v.  Banks  (5),  *in  1724,  it  seems  to  have  been  assumed 

(1)  44  R.  R.  11j  (1  Keen,  559).  settled  rule  that  land  charged  with 

(2)  Barnard.  78.  debts  by  will  becomes  equitable  as.-^^ts. 

(3)  7Ves.319.  A  plain  case.— O.  A.  S.  — O.  A.  S. 

(4)  6  ^ladd.  9.     An  instance  of  the  (5)  3  P.  Wins.  1,  at  p.  9. 
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as  settled  that  "  a  power  to  sell  implies  a  power  to  mortgage,  which  ball 
is  a  conditional  sale :  "  and  no  case  has  been  quoted  throwing  any  habbis. 
doubt  upon  that  proposition.  But  this  is  not  a  mere  power  to  sell ; 
it  is  a  trust  to  raise  money  out  of  the  estate  to  pay  debts.  It  would, 
indeed,  be  most  injurious  to  the  owners  of  estates  charged  if  the 
trustee  could  effect  the  object  of  his  trust  only  by  selling  the  estate. 
This  view  of  the  case  makes  it  unnecessary  to  consider  the 
observation  urged  on  behalf  of  the  appellant,  that  three  years  had 
elapsed  since  the  death  of  the  testator,  and  that  it  was  not  alleged 
that  the  600/.  was  wanted  for  the  payment  of  debts.  It  was  not 
necessary  to  allege  what  it  was  not  necessary  to  prove ;  and  the 
consequence  of  holding  that  the  trustee  was,  by  the  will,  authorised 
to  sell  to  pay  debts,  is,  that  the  purchaser  was  not  bound  to  see  to 
the  application  of  the  purchase-money. 

It  was  argued  that  as  the  late  Act  of  3  &  4  Will.  IV.  c.  104, 
subjected  freehold  lands  to  the  payment  of  all  debts,  the  effect  of 
the  decree,  if  supported,  would  be  to  make  all  estates,  whether 
settled  or  not,  subject  to  sale :  but  it  is  clear  that  no  such  conse- 
(juence  will  follow.  That  Act  makes  freehold  estates  subject  to 
simple  contract  debts,  which  were  before  subject  to  specialty  debts ; 
but  it  applies  only  to  estates  which  the  testator  has  not  charged 
with,  or  devised  subject  to,  the  payment  of  his  debts.  The  objection 
assumes  that  all  estates  liable  to  the  payment  of  debts  will  be  subject 
to  be  sold  without  the  intervention  of  a  court  of  equity ;  but  the 
Act  expressly  excludes  any  such  result ;  and  the  rule  that  a  charge 
of  debts  is  equivalent  to  a  trust  to  sell  for  the  payment  of  them 
leaves  the  distinction  between  estates  ^subjected  to  the  payment  of  [  *269  ] 
debts  by  the  will  of  the  debtor  and  estates  subject  to  debts  by  the 
operation  of  law  precisely  as  it  was  before  the  late  Act. 

Having  been  led,  in  considering  this  case,  to  look  at  the  printed 
report  of  my  judgment  in  Mireho^tse  v.  Scaife  (i),  I  am  glad  to  take 
this  opportunity  of  correcting  an  error  in  the  printing  in  the  last 
line  of  page  708  of  the  second  volume  of  Messrs.  Mylne  &  Craig's 
Beports,  which,  though  only  of  one  letter,  makes  the  sentence  express 
an  opinion  directly  the  reverse  of  what  I  did  express.  The  word 
**  now  '*  is  printed  for  the  word  "  not."  Upon  reading  the  sentence, 
as  printed,  I  was  certain  that  there  must  be  some  mistake,  and  upon 
referring  to  the  note  of  my  judgment  I  find  that  the  word  is  "  not." 
The  appeal  must  be 

Dismissed  uith  costs, 
(1)  45  B.  E.  164  12  My.  &  Cr.  695). 
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1835.  DENT  V.  BENNETT  (1). 

^'"^'Vefl'^^'   C^  Simons,  539—546 ;  S.  C.  5  L.  J.  (N.  S.) Ch.  58 ;  on  appeal.  4 My.  &  Cr.  269 — 
_L'  279;  S.  C.  8  L.  J.  (N.  S.)  Ch.  125 ;  3  Jur.  99.) 

C!  Tjr  A  nur  n  y  r 

V.-c.     *  Agreement  obtained  by  a  surgeon  from  a  patient  set  aside  by  bis  executor, 

^     .        J  upon  tbe  ground  that  tbe  Court  was  satisfied  tbat  the  patient  never  did  agree 
to  or  intend  to  direct  wbat  in  the  alleged  agreement  be  was  represented  as 

^^^  •  agreeing  to  and  directing,  and  tbat  bis  signature,  if  genuine,  must  have 

^^'     '     '    *  been  obtained  by  fraud,  or  under  such  circumstances  as  rendered  it  the 

^^^^'  duty  of  a  court  of  equity  to  protect  the  patient  and  his  estate  from  beio^ 

Jan^9,  prejudiced  by  it. 

j^^  This  relief  stands  upon  a  general  pidnciple  applying  to  all  the  variety  of 

Gotten  HAM,  relations  in  which  dominion  may  be  exercised  by  one  person  over  another. 
L.C. 

[  269  ]  This  was  a  suit  to  restrain  the  defendant  from  proceeding  in  an 

action  at  law  upon  a  written  agreement  in  his  favour,  alleged  to 
have  been  entered  into  by  Jonathan  Dent,  of  whose  will  the  plaintiff 
was  the  executor,  and  to  have  the  alleged  agreement  delivered  up  to 
be  cancelled. 
[  270]  The  terms  of  the  agreement,  and  the  statements  of  the  defen- 

dant's answer  to  the  original  bill  with  respect  to  it,  appear  [as 
follows]  in  Mr.  Simons'  report  of  the  proceedings  before  the  Vice- 
Chancellor  upon  the  question  of  dissolving  the  common  injunction 
upon  the  coming  in  of  that  answer. 
1835.  ^^^  plaintiff  was  the  nephew  and  executor  of  Jonathan  Dent, 

who  died  in  August,  1884.  The  defendant  had  been  the  medical 
attendant  of  the  deceased.  On  the  15th  of  September,  1829,  at 
which  time  Jonathan  Dent  was  86  years  of  age,  the  following  agree- 
ment was  signed  by  him  and  the  defendant:  ''Memorandum  of 
agreement  between  Jonathan  Dent  of  Winterton,  in  the  county  of 
Lincoln,  and  Lucas  Bennett  of  Barton-upon-Humber,  surgeon  and 
apothecary.  Whereas  the  said  Lucas  Bennett  does  hereby  promise 
and  agree  that  he  will,  at  all  times  when  required,  diligently  and 
faithfully  give  his  medical  and  surgical  attendance  to  his  friend, 
Jonathan  Dent,  for  and  during  the  remainder  of  his  life :  and  the 
said  Jonathan  Dent,  in  consideration  thereof,  and  out  of  gratitude 
and  respect  to  his  friend,  Lucas  Bennett,  for  past  services,  for 
having  saved  his  life  when  in  the  greatest  danger,  does  hereby 
promise  and  agree  that  the  said  Lucas  Bennett  shall  have  and 
be  fully  entitled  to  the  sum  of  25,000Z.  of  lawful  money  at  his, 
Jonathan  Dent's  decease:  and  the  said  Jonathan  Dent  does, 
hereby,  further  order  and  direct  that  the  said  sum  of  25,000Z.  shall 

(1)  Mitchell  V.    Homfray   (1881)    8      1  Ch.  736,  62  L.  J.  Ch.  515,  68  L.  T. 
Q.  B.  Div.  587,  50  L.  J.  Q.  B.  460,  45      619. 
L.  T.  694 ;  MorJey  v.  Louyhmn  [1893] 


[7  Sim.  639  ] 
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be  fully  and  duly  paid  by  his  heirs,  executors,  administrators  and        Dest 
assigns,  out  of  his  personal  estate  and  effects,  six  months  next  after     bennktt. 
his  decease,  to  his  friend  Lucas  Bennett,  his  heirs,  executors, 
administrators  and  assigns,  independent  of  any  will  or  wills  the 
said  Jonathan  Dent  has  made  or  may  hereafter  make  *after  the       [  '540  ] 
date    hereof.     In   witness   whereof   we    have    hereunto    set   our 
hands  this  15th  day  of  September,  in  the  year  of  our  Lord  1829. 
J.  Dent — Lucas  Bennett — ^Witness,   Benjamin   Crowdbr."     The 
following  indorsement  was  afterwards  made  on  the  agreement, 
in  Dent's  handwriting :  "  This  agreement  is  on  the  back  of  a  letter, 
by  my  friend  Lucas  Bennett,  at  my  request  and  by  my  direction, 
which  I  have  signed  and  approved  thereof;  which  is  a  hond Jide 
transaction.     J.  Dent." 

The  defendant  having  brought  an  action  on  the  agreement 
against  the  plaintiff,  the  latter  pleaded  Non  assumpsit  and  Per 
/ratidem,  and  filed  the  bill  in  this  suit  praying  for  an  injunction  to 
restrain  the  action,  and  that  the  agreement  might  be  delivered  up 
to  be  cancelled,  on  the  ground  that  it  had  been  obtained  from  the 
deceased  when  he  was  of  an  advanced  age  and  without  advice,  and 
by  the  exercise  of  undue  influence  on  the  part  of  Bennett  over  the 
deceased,  his  patient. 

The  answer  gave  the  following  account  of  the  transaction :  That, 
in  November,  1827,  the  defendant  attended  the  testator  who  had 
been  attacked  with  paralysis,  and,  by  prompt  and  copious  bleeding 
and  other  proper  means;  saved  his  life  ;  that  the  testator,  who  was 
a  person  of  great  wealth,  observed  to  the  defendant  from  time  to 
time  after  his  recovery,  that  the  defendant  was  entitled  to  be  hand- 
somely remunerated  for  the  services  he  had  rendered  the  testator 
and  for  his  future  attendance  upon  him ;  and  the  testator  having 
again  spoken  to  the  defendant  to  the  same  effect  on  the  14th  of 
September,  1829,  when  the  defendant  was  at  his  house,  the 
defendant  said  that  it  would  be  better  that  the  testator  should  enter 
into  some  agreement  as  to  the  remuneration  that  the  defendant 
was  to  receive ;  *tbat  the  testator  replied  that  he  thought  it  a  very  [  's^i  ] 
good  plan,  and  suggested  that  an  agreement  sjiould  be  drawn  up 
between  him  and  the  defendant;  that  the  defendant  then  asked 
the  testator  for  some  paper,  but  he  said  he  had  none  in  the  house  ; 
and  the  defendant,  happening  to  have,  in  his  pocket,  a  letter  that 
was  not  much  written  upon,  he,  in  the  presence  and  by  the  direction 
of  the  testator,  wrote,  upon  part  of  it,  a  rough  draft  of  the  agree- 
ment, and  then  handed  it  to  the  testator,  who  read  it  over  and 
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Dent  approved  of  it  and  then  returned  it  to  the  defendant  to  fair  copy, 
Bennett,  and  the  defendant,  accordingly,  fair  copied  it  on  the  other  part 
of  the  letter,  in  the  testator's  presence,  and  then  delivered  it  to 
the  testator,  who  locked  it  up  in  his  desk,  observing  that  it  would 
be  proper  for  some  person  to  see  him  sign  it,  and  that,  as  he 
did  not  want  his  lawyer  or  any  of  his  own  folks  to  know  anything 
about  it,  he  requested  the  defendant  to  bring,  the  next  time  he 
came,  some  indifferent  person  to  see  him  sign  it;  that,  on  the 
following  day,  the  defendant  took  with  him  to  the  testator's  house, 
one  Benjamin  Crowder,  a  retired  tailor  and  draper;  and  the 
testator  then  produced  and  deliberately  read  the  agreement,  and 
signed  it  in  the  presence  of  Crowder  and  the  defendant,  and  then 
delivered  it  to  the  defendant ;  that  the  defendant  then  took  Crowder 
to  his  house,  and  finding,  on  his  arrival,  that  he  had  been  sent  for 
by  a  patient  who  was  extremely  ill,  appointed  Crowder  to  call  on 
him  the  next  morning,  which  Crowder  did,  and  the  defendant  then 
signed  the  agreement,  and  Crowder  attested  his  signature  and  also 
the  signature  of  the  testator:  that  it  afterwards  occurred  to  the 
defendant  that  as  the  agreement  was  in  the  defendant's  hand- 
writing, the  testator's  solicitor,  from  his  ill  feelmg  towards  the 
defendant,  would  endeavour  to  raise  objections  to  it,  and,  therefore, 
[  *oV2  ]  the  defendant,  on  the  22nd  of  *  September,  1829,  took  the  agree- 
ment to  the  testator  and  stated  to  him  that,  as  the  same  was  in  the 
defendant's  handwriting,  the  testator's  attorney  might  endeavour 
to  make  objections  to  it,  and  that  it  ought  to  have  some  memo- 
randum, in  the  testator's  handwriting,  to  corroborate  it,  to  which 
the  testator  assented,  and  thereupon  made  the  before-mentioned 
indorsement  on  the  agreement. 

The  injunction  having  been  obtained,  and  the  order  nisi  for 
dissolving  it  having  been  made,  the  plaintiff  now  showed  cause. 

Mr.  Knight,  Mr.  Bethell  and  Mr.  Wright,  for  the  plaintiff.  *  *  * 

Mr.  Barber,  Mr.  Wigram  and  Mr.  G.  Ilicharth,  for  the  defendant, 
[  oi:\  ]       contended  that  *  *  there  was  no  case  in  which  a  court  of  equity 
had  interfered  to  prevent  the  trial  of  an  action,  where  the  instru- 
ment might  be  questioned  and  all  the  circumstances  connected  with 
the  transaction  might  be  gone  into  at  law. 

The  Yice-Chakcbllor  [after  making  some  general  observations  on 
the  case,  said] : 
[  »^^  ]  It  is  plain  that  the  existence  of  ^such  an  agreement,  is  a  direct 
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premium  to  the  medical  adviser  to  accelerate  that  death  upon  the        Dekt 

happening  of  which  he  is  to  have  25,000Z.  and  it  is  in  vain  to  say     BENNKxt. 

that,  in  fact,  it  did  happen  that  the  party  who  was  to  give  the 

25,000i.,  did  live  four  or  five  years  after  the  agreement.    You  must 

look  at  the  agreement  as  it  stood  at  the  time  when  it  was  made ; 

and  it  must  be  admitted  that  the  human  mind  is  so  constituted 

as  that  this  agreement  might  be  a  temptation  to  some  persons  to 

do  the  very  thing  which,  it  is  obvious,  it  was  the  duty  of  the  party 

who  took  the  agreement  not  to  do ;  and  my  deliberate  opinion  is 

that  it  is  totally  void,  in  point  of  law,  for  that  reason.     *     *     * 

Now  it  would  be  a  very  meagre  thing  to  say  that  that  sort  of  [  6*5  ] 
policy  which  has  induced  this  Court  to  interfere  with  respect  to 
transactions  between  clients  and  their  solicitors  and  attornies, 
should  be  restricted  merely  to  those  cases;  because  as  much 
mischief  might  be  produced  and  as  much  fraud  and  dishonesty 
practised  if  transactions  of  this  kind  were  allowed  to  stand,  as  ever 
took  place  between  any  principal  who  placed  confidence  in  his 
attorney,  and  the  attorney:  and  it  seems  to  me  that,  wherever 
you  find  the  relation  of  employer  and  agent  existing  in  situations 
in  which,  of  necessity,  much  confidence  must  be  placed  by  the 
employer  in  the  agent,  then  the  case  arises  for .  watchfulness, 
on  iixe  part  of  this  Court,  that  that  confidence  shall  not  be 
abused :  and  I  can  hardly  conceive  a  more  glaring  instance  of 
the  abuse  of  confidence,  than  the  taking,  by  Mr.  Bennett,  in  the 
manner  represented  in  his  answer,  this  sort  of  agreement  from 
Mr.  Dent.     ♦     *     * 

If  a  case  were  to  arise  before  me  in  which  (although  there  is  no  [  546  ] 
positive  decision  on  the  subject)  I  should  find  that  a  clergyman 
or  any  person  in  the  habit  of  imparting  religious  instruction,  had 
taken  from  a  person  who  placed  confidence  in  him,  a  security 
similar  to  that  in  the  present  case,  I  should  not  require  to  have 
quoted  to  me  an  exact  precedent,  but  I  should  be  guided  by  the 
principle  on  which  the  Court  acts  in  cases  between  client  and 
solicitor. 

My  opinion,  therefore,  is  that  the 

Injunction  ought  to  be  cwitinued. 

The  bill  was  afterwards  amended,  and  the  defendant  put  in  his         1^38. 

answer  to  the  amended  bill  on  the  80th  of  May,  1886.     In  this  [  4  My.  &  Cr. 
answer  the  defendant  adtoitted  that  Crowder,  the  person  in  whose         ^'^  ^ 
presence  the  agreement  was  stated  to  have  been  signed,  did  not,  at 
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Dent  that  time,  put  his  name  or  any  initials  or  mark  on  the  agreement, 
Bennett.  l>ut  paid  minute  attention  to  the  testator's  signature,  and  that 
the  defendant  remained  with  the  testator  for  about  half  an 
hour  after  he  had  signed  the  same,  without  having  the  agreement 
witnessed  or  signed  by  Crowder  or  himself ;  and  that  he  took  it 
away  without  having  signed  it,  and  kept  it  until  the  testator's 
death;  and  he  believed  the  testator  had  no  copy,  the  original 
draft  having  been  burnt  by  the  defendant  in  the  testator's  presence, 
immediately  after  its  contents  had  been  fairly  copied  for  the 
testator's  signature. 

Some  evidence  was  afterwards  taken,  the  particulars  of  which  will 
be  found  in  the  Lobd  Chancellor's  judgment. 

The  cause  now  came  on  to  be  heard. 

Mr.  Knight  Brxvce,  Mr.  Bethell,  and  Mr.  Wright,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Stuart^  for  the  defendant. 

[In  the  course  of  the  argument,  Gibson  v.  Jeyes  (i),  Harris  v. 
Tremenheere  (2),  Huguenin  v .  Baseley  {s)yLord  Selsey  v.  Rhoad^is  (4), 
Pratt  V.  Barker  (5),  Hunter  v.  Atkins  (6),  Simpson  v.  Lord  Howden  (7) 
and  other  cases  were  cited  and  commented  on.] 

1839.         The  Lord  Chancellor: 

Jan,  29. 

The  object  of  this  bill  is  to  have  a  certain  agreement,  alleged 

[  ^^^  ^  to  have  been  signed  by  the  plaintiff's  testator,  delivered  up  to  be 
cancelled;  and  for  an  injunction  against  an  action  at  law  upon  it. 
The  Vice-Chancellor  granted  the  injunction,  which  has  not  been 
dissolved ;  and  the  question  now  is,  upon  the  pleadings  and  proofs 
in  the  cause,  whether  the  plaintiff  is  entitled  to  have  the  agreement 
delivered  up. 

The  defendant  was  a  surgeon  and  apothecary,  who  had,  in 
the  year  1827,  attended  the  testator,  Jonathan  Dent,  in  what  is 
represented  to  have  been  a  dangerous  attack  and  illness.  The 
agreement  is  dated  the  15th  of  September,  1829,  at  which  time 
the  testator  was  in  his  eighty-sixth  year  ;  so  that,  according  to  the 
usual  course  of  nature,  what  might  remain  to  him  of  life  must 
[  ♦272  ]      have  been   supposed  to  be  confined  to  a  very  short  *time  from 

(1)  5  R.  K.  295  (6  Vee.  266).  (5)  27  B.  E.  136  (4  Buss.  507). 

(2)  10  E,  E.  5  (15  Ves.  34).  (6)  41  E.  E.  30  (3  My.  &  K.  113). 

(3)  9  E.  E.  276  (14  Ves.  273).  (7)  -ko  E.  E.  225  (3  My.  &  Gr.  97). 

(4)  25  E.  E.  150  (2  Sim.  &  St.  41). 


VOL,  XLrai.]       1889.     CH.     4  MY.  &  CR.  272—273.  99 

that  period ;    yet,  by  the  agreement,  if  it  is  to  be  looked  at  as  a        Dent 
contract   for   value,  the  testator  agrees  to  pay  to  the  defendant     BsmiETT. 
2SfiOOL  for  the  medical  and  surgical  assistance  of  the  defendant 
during  the  remainder  of  the  testator's  life. 

The  testator  had  employed  the  defendant  for  some  years  before, 

and  musty  therefore,  have  known  at  what  rate  those  medical  and 

surgical  services  might  be  secured.     The  defendant's  books  have 

been  produced,  and  show  that,  except  upon  the  occasion  of  the 

illness  in   1827,  when  the  charge  was  about  30Z.,  the  defendant's 

annual    bills   were  exceedingly   small;    and   at   the  date  of   the 

agreement  the  testator  is  represented  as  being  in  good  health. 

As    a    contract,   therefore,   for    value,    the    transaction    is  more 

extravagantly  absurd  than  any  that  has  come  under  my  notice ; 

and  if  the  case  rested  upon  that,  would  only  require  to  be  stated ; 

and  yet  the  defendant,  in  his  answer,  insists  ''  that  25,0002.  was, 

in  fact,  no  more  than  a  reasonable  compensation  to  be  paid  to  this 

defendant  for  the  professional   services   stipulated    for    by  this 

defendant,  and  for  the    medicines  to   be  provided   for  the   said 

testator  on  the  part  and  at  the  expense  of  this  defendant."      It  is 

hardly  worth  while  to  observe  that  the  defendant,  according  to  his 

own  statement,  took  away  the  agreement,  after  the  testator  had 

signed  it,  without  signing  it  himself,  and  that  the  testator  never 

had  any  means  in  his  power  of  enforcing  the  stipulation  supposed 

to  be  of  so  much  value. 

The  agreement,  however,  professes  to  be  founded  not  only  upon 
the  consideration  of  the  future  services  so  secured,  but  upon  the 
gratitude  and  respect  of  the  testator  to  the  defendant  for  past 
services,  for  having  saved  his  life  when  in  the  greatest  danger. 

It  has  been  said  in  many  cases,  particularly  in  Bridgman  v.  [  273  ] 
Green  (i),  that  this  Court  will  not  suflfer  one  to  take  a  conveyance 
for  consideration,  and  afterwards  to  set  it  up  as  a  gift.  In  this 
case,  however,  both  considerations  are  stated  upon  the  agreement 
itself.  Notwithstanding  the  ground  of  bargain  relied  upon  in  the 
answer,  I  consider  that  consideration  so  absolutely  nominal — for 
I  am  not  now  considering  the  legality  of  it — that  the  agreement 
must,  I  think,  be  looked  at  as  purely  voluntary,  and  as  a 
gratuitous  reward  for  past  services.  In  what  way  this  Court 
would  have  dealt  with  a  voluntary  and  gratuitous  contract  for 
such  a  purpose,  if  there  had  been  nothing  else  in  the  case,  it  is 
not  necessary  to  discuss,  because  there  are  other  circumstances  in 

(1)  2  Yea.  Sen.  627. 
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drnt  the  case,  amply  suflScient  to  support  the  decree  I  propose  to 
Bennett,     pronounce. 

What  is  the  case,  independently  of  disputed  facts  ?  A  medical 
attendant  obtains  from  his  patient,  eighty-five  years  of  age,  an 
agreement  to  pay  him  25,0002.  for  services  completed  two  years 
before,  the  regular  charge  for  which  had  been  previously  paid ; 
and  this,  privately,  without  the  intervention  of  any  third  person, 
and  carefully  concealed  until  after  the  death  of  the  patient.  Of 
such  a  case  it  may,  at  least,  be  said,  in  the  language  of  Lord 
Eldon,  in  Gibson  v.  Jeyes  (i),  that  "  those  who  meddle  with  such 
transactions  take  upon  themselves  the  whole  proof  that  the  thing 
is  righteous;  "  but  so  far  from  the  defendant  having  succeeded  in 
doing  this,  the  evidence  in  the  cause  proves  the  reverse. 

I  must,  however,  first  observe  upon  a  provision  in  the  agreement, 
strongly  proving  that  the  testator,  if  he  ever  did  sign  it,  had 
[  •274  J  nothing  to  do  with  its  composition  *or  provisions.  It  is  part  of 
the  agreement  that  the  25,000/.  shall  be  paid  six  months  after 
the  testator's  death,  '*  independent  of  any  will  or  wills  the  said 
Jonathan  Dent  has  made  or  may  hereafter  make  after  the  date 
hereof."  The  reason  for  getting  the  testator  to  sign  an  agreement 
instead  of  a  testamentary  paper  for  the  same  purpose  is  obvious. 
A  testamentary  paper,  if  the  testator  knew  anything  about  it,  might 
have  been  purposely  revoked,  or,  although  he  knew  nothing 
about  it,  might  be  revoked  by  any  general  alteration  of  any  will 
he  might  have  made ;  but  why  insert  this  provision  into  the 
agreement  ?  If  the  testator  knew  anything  about  the  matter,  it 
was  wholly  useless ;  because,  knowing  what  he  had  done,  and 
master  of  what  he  might  afterwards  do  by  his  testamentary 
disposition,  it  was  absurd  to  introduce  this  provision  into  the 
agreement.  But  the  defendant  did  not  know  whether  the  testator 
had  not  left  him  a  legacy  in  some  existing  will,  and  might  hope 
that,  ignorant  of  the  contents  of  this  agreement,  he  might  do  so 
in  some  future  testamentary  paper,  and  therefore  introduced  this 
provision  for  the  purpose  of  securing  to  himself  all  that  the  testator 
might  give  him  by  will,  as  well  as  all  that  the  agreement  proposed 
to  secure  to  him. 

Looking  at  this  agreement  as  given  out  of  gratitude  for  past 
services,  the  evidence  in  the  cause,  as  to  which  there  is  no 
question,  being  documentary,  and  applying  to  periods  before  and 
after  the  date  of  the  agreement,  appears  to  me  conclusive  to  prove 

(1)  5  B.  B.  295,  see  p.  303  (6  Yes.  266,  276). 


VOL.  XLvm.]       1839.     CH.     4  MY.  &  CE.  274—276.  101 

that  the  testator's  mind  and  will  were  strangers  to  what  that  paper  Dent 
contains.  It  appears  that  in  1828,  just  after  the  services  of  1827,  bbknett. 
under  all  the  influence  of  that  pleasure  which  may  be  supposed  to 
arise  from  the  enjoyment  of  life  unexpectedly  preserved,  and  of 
gratitude  to  the  person  by  whom  the  preservation  of  it  had  been 
effected,  the  *te8tator  was  so  little  disposed  to  show  his  gratitude  to  [  *276  ] 
the  defendant  by  any  extraordinary  remuneration,  that  he  caused  a 
communication  to  be  made  to  him,  of  the  12th  of  November,  1828, 
requesting  that  he  would  not  continue  his  visits  if  he  proposed  to 
charge  for  them ;  and  from  his  own  letter  of  March,  1828,  exhibit 
R.,  it  appears  that  he  was  aware  that  those  who  were  then  acting 
for  the  testator  had  paid  the  defendant's  bill,  intending  to  conceal 
the  amount,  which  was  only  40Z.,  from  him,  the  words  being,  "  I 
told  Mr.  Dent  yesterday  you  had  settled  with  me,  therefore  you 
must  make  what  charge  to  him  you  think  will  do."  Again,  in 
February,  1829,  before  the  date  of  the  agreement,  the  testator 
lent  to  the  defendant  150Z.,  and  took  his  own  bond  for  it ;  but  in 
1833,  having  advanced  to  him  another  sum  of  1502.,  he  required 
his  bond,  with  three  sureties,  although  the  repayment  was  not  to 
be  required  for  three  years  and  six  months,  before  which  time, 
when  the  testator,  if  he  lived,  would  be  eighty-nine,  it  was  all  but 
certain  that  the  testator  would  be  dead,  and  the  defendant  therefore 
entitled  to  the  25,0002.  under  the  agreement. 

These  facts  not  only  exhibit  a  state  of  the  testator's  mind 
and  feelings  towards  the  defendant  wholly  inconsistent  with  that 
exuberance  of  gratitude  and  generosity  which  could  alone  have 
rendered  the  alleged  agreement  intelligible ;  but  they  prove, 
which  is  even  more  important,  a  knowledge  in  the  defendant 
that  such  was  the  state  of  his  mind  and  feelings,  and  a  dealing 
between  him  and  the  testator  which  could  not  have  taken  place 
if  the  testator  had  knowingly  become  a  party  to  the  agreement 
of  1829. 

There  is  an  absence  of  all  evidence  of  the  testator  having  at 
any  time  recognised,  or  in  any  manner  given  any  proof  of 
approval  of  the  agreement,  or  of  any  consciousness  *of  its  [  ♦276  ] 
existence;  but  there  is  evidence  of  the  defendant  having,  by 
continuing  to  charge  the  testator  in  his  books,  acted  as  if  no 
such  agreement  existed,  or  was  likely  to  be  carried  into  effect. 

But  what  is  the  defendant's  own  statement  of  the  circumstances 
under  which  this  agreement  was  made?  He  says  that  it  was 
settled  and  prepared  when  he  was  alone  with  the  testator ;  that 
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Dbnt  from  the  time  when  it  was  signed  it  was  in  his  own  i>ossession, 
Bknnett.  no  copy  being  in  the  possession  of  the  testator  ;  and  that  it  was 
carefully  concealed,  at  the  testator's  request,  as  he  says,  until 
after  the  testator's  death.  It  appears  that  the  testator  was  in  the 
habit  of  employing  Mr.  Brown,  his  confidential  solicitor,  in  the 
most  minute  transactions,  for  which  purpose  he  passed  several 
hours  with  him  one  day  in  every  week ;  and  what  is  the  reason 
alleged  for  concealing  this  agreement  from  Mr.  Brown?  Whj-, 
because  Mr.  Brown  and  the  defendant  were  at  variance,  and 
because  the  defendant  was  afraid  that  Mr.  Brown  might  exert  his 
influence  to  his  prejudice,  the  testator  being,  as  it  was  alleged, 
much  under  his  control.  According,  then,  to  the  defendant's  own 
case,  the  testator  was  a  person  so  likely  to  be  influenced  by 
another  in  a  matter  of  so  much  importance  as  the  disposition  of 
25,0002.,  that  there  was  danger  of  his  being  induced  not  to  give 
it  as  he  had  intended :  but  if  so,  was  he  not  also  liable  to  be 
induced  by  some  means  to  agree  to  give  it  otherwise  than  he 
would  have  done  if  properly  advised? 

It  was  argued,  upon  the  authority  of  the  civil  law  and  of  some 
reported  cases,  that  medical  attendants  were,  upon  questions  of 
this  kind,  within  that  class  of  persons  whose  acts,  when  dealing 
with  their  patients,  ought  to  be  watched  with  great  jealousy. 
Undoubtedly  they  are ;  but  I  will  not  narrow  the  rule  or  run  the 
[  •277  ]  risk  of  in  *any  degree  fettering  the  exercise  of  the  beneficial 
jurisdiction  of  this  Court  by  any  enumeration  of  the  description 
of  persons  against  whom  it  ought  to  be  most  freely  exercised. 
"  The  relief," — as  Sir  S.  Romilly  says  in  his  celebrated  reply  in 
Hugmnin  v.  Baseley  (i)  (from  hearing  which  I  received  so  much 
pleasure  that  the  recollection  of  it  has  not  been  diminished  by 
the  lapse  of  more  than  thirty  years), — "  the  relief  stands  upon  a 
general  principle,  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another ;  "  and 
when  I  find  an  agreement,  so  extravagant  in  its  provisions,  secretly 
obtained  by  a  medical  attendant  from  his  patient  of  a  very 
advanced  age,  and  carefully  concealed  from  his  professional 
advisers  and  all  other  persons,  and  have  it  proved  that  the  habits, 
views,  and  intentions  of  the  testator  were  wholly  inconsistent  with 
those  provisions,  I  cannot  but  come  to  the  conclusion  that  the 
medical  attendant  did  obtain  it  by  some  dominion  exercised  over 
his  patient.     How  it  was  effected,  whether  by  direct  fraud,  or 

(1)  9  R.  E.  27(5,  see  p.  283  (14  Ves.  273,  285,  286). 
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by  what  other  means,  the  defendant  has,  by  the  secrecy  of  the        Dbnt 
transaction,  prevented  my  having  any  direct  testimony.    By  that     beskett. 
he  cannot    profit ;    the   conclusion  being,   I  think,   satisfactorily 
established. 

It  was,  indeed,  argued  that  the  relation  of  medical  attendant 
and  patient  had  ceased,  before  the  date  of  the  agreement,  by 
that  very  notice  to  discontinue  his  visits,  to  which  I  have  before 
adverted.  The  relation  does  not  cease  because  the  patient  has 
not  medicine  actually  administered  to  him  at  the  time,  any  more 
than  the  relation  of  attorney  and  client  ceases  because  no  suit 
may  be  actually  in  progress.  If  it  were  otherwise,  I  do  not  know 
that  it  would  have  made  any  difference  ;  but  *I  think  that  the  [  '-^78  ] 
existence  of  the  relation  of  medical  attendant  and  patient  is  not 
only  proved  by  the  evidence,  but  by  the  very  agreement  itself. 

The  Yice-Chancellor  has  expressed  a  strong  opinion  as  to  the 
illegality  of  the  agreement  in  point  of  law.  I  abstain  from  saying 
any  thing  upon  that  subject ;  because,  if  that  had  been  the  only 
question  in  the  cause,  I  should  probably  have  permitted  the  action 
to  proceed,  according  to  the  principle  upon  which  I  acted  in 
Simpson  y.Lord  Howden  (i).  But,  as  I  am  of  opinion  that  there 
are  grounds  for  the  interposition  of  this  Court,  quite  independent 
of  the  question  whether  the  agreement  be  illegal  upon  the  face 
of  it,  and  therefore  void  at  law,  that  case  has  no  application  to 
the  present. 

For  a  similar  reason,  I  abstain  from  examining  the  evidence 
as  to  whether  the  testator  did  or  did  not  sign  the  alleged  agree- 
ment ;  because,  if  the  case  was,  in  my  opinion,  to  turn  upon  that, 
I  should  have  left  that  to  the  decision  of  a  jury.  I  cannot, 
however,  but  observe  upon  the  inconsistency  between  the  state- 
ments in  the  defendant's  answer  and  those  of  his  only  material 
witness,  Crowder.  The  defendant  says  that  a  maid-servant  opened 
the  door  on  the  15th  of  September ;  and,  after  stating  what 
passed  in  the  presence  of  Crowder,  says  that  he  had  set  forth  all 
that  took  place  :  but  Crowder,  making  his  deposition  at  a  subse- 
quent period,  says  that  the  testator  himself  opened  the  door  on  the 
15th,  and  that  the  defendant  said  to  him,  after  the  agreement  had 
been  signed,  that  it  was  a  20,000  pounder.  It  was  argued  that 
Crowder  ought  to  be  believed  in  saying  this,  because  he  has 
declined  identifying  the  agreement.  It  is,  however,  to  be  observed, 
that  the  fact  to  which  he  has  declined  to  *swear  is  capable  of  [  '^79  ] 
(1)  45  E.  E.  225  (3  My.  &  Cr.  97). 
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Fr.r. 


Dent 
Bennett. 


being  disproved  by  living  witnesses,  and  several  have  given 
testimony  for  that  purpose ;  but  those  two  facts  to  which  he  has 
sworn,  being  stated  to  have  passed  in  the  presence  only  of  the 
testator,  who  is  dead,  and  of  the  defendant,  no  danger  to  himself 
could  arise  from  his  evidence,  though  it  should  not  be  true. 

My  judgment,  however,  does  not  proceed  upon  the  ground  that 
the  agreement  was  not  signed  by  the  testator,  or  that  it  is  illegal, 
and  therefore  void  upon  the  face  of  it:  but  upon  this,  that  I  am 
satisfied,  from  the  internal  evidence  afforded  by  the  document, 
and  from  other  facts  as  to  which  there  is  no  dispute,  that  the 
testator  never  did  agree  to,  or  intend  to  direct,  what  in  that 
paper  he  is  represented  as  agreeing  to  and  directing;  and  that 
his  signature  to  that  paper,  if  he  ever  did  sign  it,  must  have  been 
obtained  by  fraud,  or  under  such  circumstances  as  render  it  the 
duty  of  a  court  of  equity  to  protect  the  party  signing  it,  and  his 
estate,  from  being  prejudiced  by  it. 

I  therefore  make  the  decree  prayed  for,  with  costs. 


1889. 

June  29. 

July  3,  5,  10. 

Lord 

COTTENHAM, 

L.C. 

[289] 


PICKERING  V.  PICKERING  (1). 

(4  My.  &  Or.  289—304;  S.  0.  8  L.  J.  (N.  S.)  Ch.  336;  3  Jur.  743;  affirming 
2Beav.  31;  3  Jur.  331.) 

The  rule  in  Howe  v.  Lord  Dartmouth  which  requires  that  wasting  property 
comprised  in  a  testamentary  settlement  shall  be  converted  may  be  excluded 
by  expressions  showing  that  the  testator's  widow  was  to  have  the  use  and 
enjoyment  of  the  testator's  residuary  estate  and  effects  during  her  life, 
and  that  the  residuary  estate  and  effects  were  to  be  ultimately  divided 
between  the^persons  entitled  at  her  death. 

George  Anbbeb  made  his  will,  dated  the  4th  of  December,  1800, 
[and  thereby  gave  to  his  dear  wife  Mary  1002.  for  immediate 
expenses ;  and  in  satisfaction  of  the  provision  made  for  her  on 
marriage,  and  subject  to  and  after  payment  of  his  debts,  and 
the  sums  of  money  and  legacies  thereinafter  given,  and  such 
annuities  and  insurances  as  he  was  liable  to  pay,  he  bequeathed 
to  her  all  the  interest,  rents,  dividends,  annual  produce  and  profits, 
use  and  enjoyment  of  all  his  estate  and  effects  whatsoever,  real 
and  personal,  for  and  during  the  term  of  her  natural  life.    And 


(1)  In  re  Bland  [1899]  2  Ch.  336. 
The  tendency  of  modem  cases  has 
given  greater  weight  to  the  rule  in 
Howe  V.  Lord  Dartmouth  than  Lord 
CoTTENHAM  was   disposed   to   allow 


in  the  present  case;  see  Macdonald  v. 
Irvine  (1878)  8  Ch.  D.  101.  The 
direction  to  divide  the  property  does 
not  appear  to  be  inconsistent  with  the 
rule.— O.A.  S. 


VOL.  xLvin/       1839.     CH.     4  MY.  d  CR.  289— 292.  105 


after  making  some  specific  and  pecuniary  bequests  the  testator  Pickbbing 
gave  to  his  said  wife,  for  her  own  absolute  use  and  benefit,  all  pickebino. 
the  rest  of  his  household  furniture,  wine,  coals,  and  other  stores, 
linen  and  china,  and  fifty  volumes  of  his  books,  to  be  selected  by 
herself  (folios  excepted),  but  only  the  use  for  her  life  of  his  plate 
and  pictures ;  and  he  appointed  David  Pike  Watts,  Lawrence 
Gilson,  and  his  son-in-law  Edward  Rowland  Pickering,  executors 
of  his  will.  And,  at  the  decease  of  his  said  wife,  he  bequeathed 
to  the  said  Edward  Rowland  Pickering  all  the  rest  and  residue 
of  his  estate  and  effects  whatsoever,  both  real  and  personal, 
subject  as  aforesaid,  and  to  the  payment  of  such  sum  and  sums 
of  money  as  he  had  undertaken  or  should  undertake  to  pay 
after  his  said  wife's  decease ;  but  if  the  said  Edward  Rowland 
Pickering  should  die  in  her  lifetime,  not  having  married,  then 
he  gave  half  the  rest  and  residue  of  his  estate  and  effects  to  a 
nephew  and  niece  to  be  equally  divided  between  them.] 

The  testator  afterwards  made  a  codicil  in  the  following  words :  [  291  ] 
'*  Being  liable  to  pay  to  John  Cook,  of  Leigh,  in  the  county  of 
Essex,  clerk,  the  sum  of  601.  a  year  during  the  term  of  his  natural 
life,  now  I  hereby  expressly  charge  and  make  payable  the  same 
upon,  by,  and  out  of  all  lands,  tenements,  and  hereditaments,  both 
freehold  and  copyhold,  which  1  am  or  shall  be,  or  which  I,  my 
heirs  or  assigns,  shall  be  entitled  to,  situate  at  or  near  Stevenage, 
in  the  county  of  Herts ;  and  in  case  of  the  decease  of  John 
Clendon,  assured  by  me  in  the  Amicable  Assurance  Office,  during 
the  lifetime  of  the  said  John  Cook,  then  I  give  unto  my  executors 
all  such  sums  of  money  as  shall  arise  and  be  payable  by  and  from 
the  said  society  on  the  decease  of  the  said  *John  Clendon,  to  me,  [  *292  ] 
my  executors,  administrators,  or  assigns,  upon  trust  thereout  from 
time  to  time  to  pay  and  discharge  to  the  said  John  Cook,  during 
his  natural  life,  the  said  sum  of  60Z.  a  year  for  his  own  use  and 
benefit.    Dated  this  21st  day  of  January,  1801." 

The  testator  died  on  the  4th  of  February,  1801,  and  his  will  was 
proved  by  the  defendant  alone. 

The  plaintiff  and  the  defendant  were  sons  of  the  testator's  widow 
by  a  former  husband.  The  testator  was  possessed,  at  the  time  of 
his  death,  of  (amongst  other  particulars)  a  leasehold  house  in 
the  Strand,  for  a  term,  of  which  about  forty-six  years  were  unex- 
pired, and  which  house  was  under-let,  and  produced  a  clear  annual 
income  of  1082. ;  and  he  was  also  entitled  to  an  annuity  of  1002. 
for  the  li{e  of  one  George  Greene,  who  was  then  still  living.     This 
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PicKBRTNG  annuity  had  been  granted  by  Greene,  and  secured  by  the  covenant 
Pickering,  of  William  Ward,  as  a  surety  ;  and  when  the  testator  died,  arrears 
amounting,  as  the  plaintiff  alleged,  to  1,507Z.  58.  8^.,  and,  as  the 
defendant  stated,  to  1,622Z.  5«.  8rf.  were  due.  Greene  was  then 
insolvent;  and  Ward  had  died  intestate,  and,  as  it  was  then  believed, 
insolvent. 

It  did  not  appear  that  the  testator  had  any  real  estate,  except 
an  estate  pur  auter  vie,  the  rents  of  which  the  defendant  stated 
that  the  testator's  widow  received  so  long  as  it  lasted,  viz.,  until 
the  year  1808. 

The  testator  was  entitled,  pur  auter  vie,  to  the  dividends  of  a 
sum  of  700Z.  Consols,  the  dividends  upon  which  his  widow  received 
until  the  lite  dropped  in  the  year  1808. 
[  293  ]  The  defendant  converted  into  money  the  whole  of  the  testator's 

real  and  personal  estate,  except  the  leasehold  property  in  the 
Strand  and  the  annuity  and  its  arrears,  [and  the  testator's  estate 
pur  auter  vie  above  mentioned,]  and  invested  the  produce  of  such 
conversion,  after  payment  of  debts,  funeral  and  testamentary 
expenses,  and  legacies,  in  the  public  funds;  and  the  dividends 
resulting  from  such  investment  were  duly  paid  to  Mary  Andree, 
the  testator's  widow,  during  her  life. 

From  the  time  of  the  testator's  death  until  the  24th  of  June, 
1830,  the  widow  received,  with  the  defendant's  concurrence,  the 
rents  of  the  house  in  the  Strand. 

In  the  year  1826,  the  defendant  discovered  that  Ward,  the  surety 
for  the  payment  of  the  annuity,  had  not  died  insolvent,  as  had 
been  supposed,  and  that  there  was  reason  to  believe  he  had  left 
assets  sufficient  to  pay  the  arrears;  and,  accordingly,  the  defendant, 
in  the  year  1827,  instituted  a  suit  in  Chancery,  in  the  names  of 
himself  and  the  testator's  widow,  against  Ward's  representative ; 
and,  under  the  decree  made  in  that  suit,  the  defendant  in  the 
present  cause  obtained  payment,  on  the  28th  of  August,  1830, 
of  the  sum  of  4,047/.  ^s.  8d.  for  arrears  of  the  annuity  up  to 
the  month  of  June,  1825,  when  Greene,  the  grantor,  died. 

After  these  arrears  of  the  annuity  had  been  recovered,  the 
defendant  represented  to  the  widow  that,  according  to  an  opinion 
of  Mr.  Bell,  which  he  had  taken,  it  appeared  that  she  ought  not 
to  have  received  the  rents  of  the  leasehold  house  in  the  Strand, 
but  that  the  house  should  have  been  sold  immediately  after  the 
testator's  death,  and  that  she  *  should  have  received  the  dividends 
which  would  from  time  to  time  have  arisep  from  an  investment 
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in  the  fands  of  the  produce  of  such  sale ;  and  *that,  with  respect     Pickrbixg 

to  the  annuity,  the  arrears  due  at  the  testator^s  death  ought  to    picke^iko. 

be  considered  as  having  been   then  invested  in  the  funds,  and       [  ^294  ] 

that  she  was  entitled  to  receive  such  a  sum  as  would  have  been 

produced  by  the  dividends;   and  that  a  sum  of  money  equal  to 

the  value  of  the  annuity  at  the  time  of  the  testator's  death  should 

be  considered  to  have  been  then  invested  in  the  funds,  and  that 

the  widow  was  entitled  to  a  sum  of  money  equal  to  the  dividends 

which  would  have  accrued  upon  such  investment,  if  made.      A 

statement  of  account,  proceeding  upon  these  principles,  was  made 

out  by  the  defendant  as  to  the  leasehold  house  and  the  annuity; 

and  a  memorandum  at  the  foot  of  it,  in  the  following   words, 

was  signed  by  the  widow  and  the  defendant :  "  7th  October,  1830. 

We  do  hereby  declare  that  this  account  is  approved  by  us,  and 

that  the  same,  as  to  the  monies  therein  referred  to,  contains  our 

agreement  in  respect  thereof,  and  which  we  do  hereby  confirm. 

Mabt  Andree,  Edward  Bowland  Pickering." 

The  widow  at  the  same  time  gave  the  defendant  a  receipt  in 
the  following  form:  "Received,  this  7th  day  of  October,  1830, 
of  Edward  Bowland  Pickering,  Esq.,  the  sum  of  488i.  10«.  6d., 
the  balance  of  the  account  hereunto  annexed,  and  in  full  for  all 
my  claims  and  demands  for  or  on  account  of  the  several  sums, 
monies,  and  things  therein  stated,  mentioned,  or  referred  to,  save 
and  except  only  as  to  the  rent  of  the  house  in  the  Strand  therein 
mentioned,  and  which  I  am  to  receive  as  heretofore.  Mary  Andree." 
At  this  time  the  widow  was  upwards  of  eighty-six  years  of  age. 
She  died  on  the  17th  of  July,  1836,  having  appointed  the  plaintiff 
her  executor ;  and  he  proved  her  will. 

The  bill  insisted  that  the  account  so  settled  as  before  mentioned  [  295  J 
was  settled  and  signed  by  the  widow  under  the  influence  of  mis- 
representations on  the  part  of  the  defendant ;  and  it  prayed  a 
declaration  that  the  account  was  not  a  valid  or  binding  settlement 
of  accounts  between  them ;  and  that,  upon  the  true  construction 
of  the  will,  the  widow  was  entitled,  during  her  life,  to  receive  the 
whole  of  the  rent  of  the  leasehold  house,  and  that  she  was  entitled 
to  the  whole  of  the  payments  of  the  annuity  which  accrued 
due  after  the  testator's  death;  and  it  prayed  an  account  and 
[consequential  reUef]. 

Evidence  having  been  taken,  the  cause  was  heard  before  the 
Master  of  the  Bolls,  who,  by  his  decree,  declared  *that  the  account      [  '296  ) 
of  the  7th  of  October,  1830,  was  not  a  binding  and  valid  settlement 
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Pickering  of  accounts  between  the  widow  and  the  defendant,  and  that  it  ought 
Pickering,  to  be  opened  and  set  aside ;  and  that,  according  to  the  true  con- 
struction of  the  will,  the  widow  was  entitled,  during  her  life,  to 
receive  the  whole  of  the  rents  of  the  leasehold  house  in  the  Strand, 
and  that  she  was  also  entitled  to  the  whole  of  the  payments  of  the 
annuity  of  lOOZ.  which  accrued  due  after  the  testator's  death,  and 
was  also  entitled,  for  her  life,  to  receive  the  interest  of  the  sums 
received  in  respect  of  the  arrears  of  that  annuity  which  accrued  due 
in  the  lifetime  of  the  testator.  The  decree  then  proceeded  to  direct 
certain  accounts  to  be  taken  upon  the  footing  of  the  before-men- 
tioned declaration  ;  and  it  ordered  that  the  Master  should  compute 
interest  at  4  per  cent,  upon  the  balance  which  he  should  find  due 
from  the  defendant  in  respect  of  the  arrears  of  the  annuity  accrued 
due  in  the  lifetime  of  the  testator  from  the  time  at  which  the 
defendant  received  such  arrears  to  the  time  of  the  widow's  death. 
The  defendant  was  ordered  to  pay  the  plaintiff's  costs  of  the  suit. 

From  this  decree  the  defendant  appealed,  insisting  that  the  bill 
ought  to  have  been  dismissed  with  costs. 

The  Solicitor-Oeneral,  Mr.  Tinney,  and  Mr.  Sharpe^  for  the 
plaintiff. 

Mr.  Wigram,  Mr.  Richards,  and  Mr.  Lloyd,  for  the  defendant. 

Upon  the  question  of  law  involved  in  the  case,  the  following 
authorities    [among  others]    were  referred  to :    Howe  v.  Earl  of 
[  •297  ]       Dartmouth  (l),  Collins  v.  Collins  (2),  *Alcock  v.  Sloper  (8),  Bethune  v. 
Kennedy  (4),  Mills  v.  Mills  (5). 

The  Lobd  Chancellor  [after  referring  to  the  facts  of  the  case,  and 
stating  that  the  evidence  clearly  showed  that  the  agreement 
could  not  stand,  proceeded  as  follows  :] 

That  brings  it  to  the  question  upon  the  will,  and  the  first  question 
upon  the  will  is,  whether  this  alleged  account  was  taken  at  any 
reasonable  time  after  the  death. 

The  death  happened  in  the  year  1801,  and  the  alleged  agreement 
is  of  the  year  1880. 

The  son  was  the  executor.  The  mother  was  tenant  for  life. 
The  property,  so  far  as  it  was  affected  by  the  arrangement  made 

(1)  6  E.  E.  96  (7  Ves.  137).  (4)  43  R.  E.  153  (1  My.  &  Cr.  114). 

(2)  39  E.  E.  337  (2  My.  &  K.  703).     (5)  40  E.  E.  176  (7  Sim.  501). 

(3)  39  E.  E.  334  (2  My.  &  K.  699). 
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in  the  year  1830,  is  a  leasehold  house  in  the  Strand,  and  what  was    pickebino 

then  supposed  to  be  a  lost  property,  an  annuity  payable  by  a  party    pickebino. 

from  whom  nothing  had  been  received  for  a  great  number  of  years, 

and  who  was  supposed  to  be  insolvent.     So  far,  therefore,  as  the 

property  was  producing  any  thing,  it  consisted  of  a  leasehold  house, 

of  which  the  son,  as  executor,  was    egally  possessed,  and  of  which 

he  had  himself  received  the  rents — or  permitted  his  mother  to 

receive  the  rents — from  the  year  1801  to  the  year  1830 ;  and  in  the 

year  1830  he  conceives  the  idea  that  she,  being  tenant  for  life, 

ought  not  to  have  received  the  rents,  but  that  the  house  should 

have  been  sold,  and  the  interest  of  the  produce  paid  to  his  mother 

for  her  *life.    Now,  without  adverting,  at  present,  to  the  length  of       [  •298  ] 

time  which  elapsed  before  he  made  this  demand,  during  all  which 

period  he  permitted  his  mother  to  receive  the  rents,  or  received 

them  himself,  and  paid  them  to  his  mother,  the  question  is  upon 

the  construction  of  the  will. 

Very  nice  distinctions  have  been  taken,  and  must  have  been 
taken,  in  determining  whether  the  tenant  for  life  is  to  have  the 
income  of  the  property  in  the  state  in  which  it  is  at  the  time  of  the 
testator's  death,  or  the  income  of  the  produce  of  the  conversion  of 
the  property.  The  principle  upon  which  all  the  cases  on  the 
subject  turn  is  clear  enough,  although  its  application  is  not  always 
very  easy. 

All  that  Howe  v.  Lord  Darttnouth  (i)  decided — and  that  was  not 
the  first  decision  to  the  same  effect — is  that,  where  the  residue  or 
bulk  of  the  property  is  left  en  inasse,  and  it  is  given  to  several 
persons  in  succession  as  tenants  for  life  and  remainder-men,  it  is 
the  duty  of  the  Court  to  carry  into  effect  the  apparent  intention  of 
the  testator.  How  is  the  apparent  intention  to  be  ascertained,  if 
the  testator  has  given  no  particular  directions  ?  If,  although  he 
has  given  no  directions  at  all,  yet  he  has  carved  out  parts  of  the 
property  to  be  enjoyed  in  strict  settlement  by  certain  persons,  it  is 
evident  that  the  property  must  be  put  in  such  a  state  as  will  allow 
of  its  being  so  enjoyed.  That  cannot  be,  unless  it  is  taken  out  of 
a  temporary  fund  and  put  into  a  permanent  fund. 

But  that  is  merely  an  inference  from  the  mode  in  which  the 
property  is  to  be  enjoyed,  if  no  direction  is  *given  as  to  how  the  [  *299  ] 
property  is  to  be  managed.  It  is  equally  clear  that,  if  a  person 
gives  certain  property  specifically  to  one  person  for  life,  with 
remainder  over  afterwards,  then,  although  there  is  a  danger  that 
(1)  6  E.  E.  96  (7  Ves.  137). 
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PicKEBiNa    one  object  of  his  bounty  will  be  defeated  by  the  tenancy  for  life 
Pickering,    lasting  as  long  as  the  property  endures,  yet  there  is  a  manifestation 
of  intention  which  the  Court  cannot  overlook. 

If  a  testator  gives  leasehold  property  to  one  for  life,  with  remainder 
afterwards,  he  is  the  best  judge  whether  the  remainder-man  is  to 
enjoy.  The  intention  is  the  other  way,  so  far  as  it  is  declared,  and 
the  terms  of  the  gift,  as  a  declaration  of  intention,  preclude  the 
Court  from  considering  that  he  might  have  meant  that  it  should 
be  converted. 

Those  two  kinds  of  cases  are  free  from  difficulty,  but  other  cases 
of  very  great  difficulty  may  occur  in  which  it  may  be  very  doubtful 
whether  the  testator  has  left  property  speqifically,  but  in  which 
there  are  expressions  which  raise  the  question  whether  the  property- 
is  not  to  be  enjoyed  specifically ;  for,  as  the  Master  of  the  Bolls 
appears  to  have  observed  in  the  present  case,  the  word  '*  specific," 
when  used  in  speaking  of  cases  of  this  sort,  is  not  to  be  taken  as 
used  in  its  strictest  sense,  but  as  implying  a  question  whether, 
upon  the  whole,  the  testator  intended  that  the  property  should  be 
enjoyed  in  specie.  Those  are  questions  of  difficulty,  because  the 
Court  has  to  find  out  what  was  the  intention  of  the  testator  as  to 
the  mode  of  management,  and  as  to  the  mode  of  enjoyment. 

Of  all  the  cases  which  have  been  referred  to,  that  one  which 
[  *800  ]  appears  to  me  to  be  most  near  the  present  is  the  *case  of  Collins  v. 
ColllnB(i).  Alcock  v.  Slope7'{2),  which  was  also  cited,  is  not  so 
much  in  point,  because  there  the  testator  gave  to  one  person  for 
life,  and  then  directed  that  the  property  should  be  sold  after  his 
decease. 

In  Collins  v.  Collins  the  gift  was,  "  I  give  to  my  wife  Sarah 
Collins  all  and  every  part  of  my  property  in  every  shape,  and 
without  any  reserve,  and  in  whatever  manner  it  is  situated,  for  her 
natural  life ;  and  at  her  death  the  property  so  left  to  be  divided  in 
the  following  manner :  one  half  in  equal  proportions  to  my  father 
John  Collins,"  and  so  on.  Now  there  is  no  direction  there  for 
conversion :  there  is  a  gift  of  property  described  to  be  of  various 
qualities,  which  the  wife  is  to  have  for  her  life;  and  after  her 
death  it  is  to  be  divided.  Sir  J.  Leach  was  of  opinion  that  there 
was  a  sufficient  indication  of  intention  that  she  should  enjoy  the 
property  in  specie. 

Now  it  appears  to  me  that  that  case  is  as  near  to  this  as  any  two 
cases  can  be  to  each  other ;  because,  in  that  case  there  was  nothing 

(1)  39  E.  R.  337  i^I  My.  &  K.  703).  (2)  39  E.  E.  331  (2  My.  &  K.  699). 
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bat  expressions  applicable  to  a  particular  enjoyment  of  the  property.    Pickering 

Now,  in  this  will,  there  are  expressions  referable  to  the  particular    pickkbino. 

descriptions  of  property  the  testator  had.     There  is,  after  the  death 

of  the  wife,  a  direction  that  it  shall  go  over  to  a  particular  person, 

bat  there  is  that  which  makes  it  more  like  Collins  v.  Collins  than 

like  an;  other  case,  because  he  directs  it,  in  a  certain  event,  to 

be  divided. 

It  remains,  therefore,  to  see  what  expressions  there  are  in  this 
will  which  bring  it  within  Collins  v.  Collins ;   but  before  I  do  so 
I  will  say  that  I  entirely  concur  in  Collins  v.  Collins,  and  that  I 
think  it  would  be  a  *violation  of  the  testator's  intention  not  to       [  '301 J 
allow  the  wife  to  enjoy  the  income  of  the  property  as  it  is. 

His  words  are,  *'  subject  to  and  after  payment  of  my  debts,  and 
the  sums  of  money  and  legacies  hereinafter  given,  and  such 
annuities  and  insurances  as  I  am  liable  to  pay,  I  give  and  bequeath 
to  my  said  wife  all  the  interest,  rents,  dividends,  annual  produce 
and  profits,  use  and  enjoyment,  of  all  my  estate  and  effects  whatso- 
ever, real  and  personal,  for  and  during  the  term  of  her  natural  life." 
Well,  he  then  gives  her  certain  specific  articles,  and  then  comes 
a  clause  which  has  been  the  subject  of  observation  on  both  sides, 
but  which  appears  to  me  to  be  very  strong  in  favour  of  the  tenant 
for  life : 

"  I  give  to  my  said  wife  for  her  own  absolute  use  and  benefit  all 
the  rest  of  my  household  furniture,  wine,  coals,  and  other  stores, 
linen  and  china,  and  fifty  volumes  of  my  books,  to  be  selected  by 
herself  (folios  excepted),  but  only  the  use  for  her  life  of  my  plate 
and  pictures."  So  that  he  had  given  her  the  enjoyment  for  life  of 
certain  property,  then  he  gives  certain  articles,  in  words,  which 
might  have  included  the  plate  and  pictures,  but  he  excepts  them, 
and  says  he  intends  that  they  should  fall  under  that  gift  in  which 
he  gives  her  the  use  and  enjoyment  of  all  his  property. 

Then  he  says,  "and  at  the  decease  of  my  said  wife  I  give, devise, 
and  bequeath  unto  my  said  son-in-law,  Edward  Rowland  Pickering, 
all  the  rest  and  residue  of  my  estate  and  effects  whatsoever,  both 
real  and  personal ;  to  hold  to  him,  his  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  subject  as  aforesaid,  and  to  the 
payment  of  such  sum  and  sums  of  money  as  I  have  undertaken  or 
shall  undertake  to  pay  after  my  said  wife's  decease." 

Now  he  had  not  given  the  rest  and  residue  of  his  estate  in  those       [  so2  ] 
words  before.    He  gives  no  rest  and  residue  till  after  the  decease  of 
his  ^vife.    Was  it  rest  and  residue  at  his  death,  or  was  it  rest  and 
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PicKBBiNG  residue  at  his  wife's  death  ?  We  must  look  at  the  words  of  the  will 
PicKBBiNG.  for  the  purpose  of  ascertaining  that.  Now  he  gives  at  her  decease ; 
but  to  justify  the  defendant's  construction  we  must  read  the  words 
"rest  and  residue"  as  meaning  rest  and  residue  at  his  own  death, 
and  not  at  his  wife's.  It  might  be  very  different  if  she  should  live 
so  long  as  this  perishable  property  should  last.  ''  But  if  the  said 
Edward  Rowland  Pickering  shall  die  in  her  lifetime,  not  having 
married,  then  I  give  one  half  part  of  such  rest  and  residue  of  my 
estate  and  effects,  subject  to  the  payment  of  one  half  of  such  sum 
and  sums  first  and  last  above  alluded  to,  unto  my  nephew  John 
Surel  Andree,  and  my  niece  Mary  Ann  Andree,  equally  to  be 
divided  between  them,  to  hold  to  them  or  the  survivor,  if  one  only 
shall  survive  my  wife,  their,  his,  and  her  heirs,  executors,  adminis- 
trators, and  assigns  for  ever;"  which  brings  it  precisely  within 
Collins  V.  Collins.  Then  there  is  a  codicil  which  is  only  important 
as  it  shows  the  nature  of  the  property,  and  how  unlikely  it  is  that 
the  testator  intended  that  the  property  should  all  be  immediately 
converted. 

[His  Lordship  then  read  the  codicil.] 

So  that,  from  this  codicil,  we  have  this  fact,  namely,  that  there 
was  an  annuity  which  the  testator  was  liable  to  pay.  The  case 
shows  that  there  was  also  an  annuity  which  he  was  entitled  to 
receive,  and  it  appears  he  had  insured  a  particular  person's  life. 
He  makes  a  specific  appropriation  of  what  he  shall  so  receive.  He 
might  sell  the  annuity  he  was  entitled  to  receive,  but  he  could  not 
[  •303  ]  get  rid  of  the  annuity  he  was  liable  to  pay.  How  *i8  the  principle 
of  Howe  V.  Lord  Dartmouth  to  be  carried  into  effect  as  to  these  sums  ? 

It  is  also  a  strong  indication  of  what  the  testator  himself  meant, 
because  he  says,  "  subject  to  such  annuities  and  insurances  as  I  am 
liable  to  pay,"  and  it  is  obvious  that,  if  the  property  were  all 
converted,  the  interest  of  the  tenaiit  for  life  might  be  entirely 
destroyed,  because  the  income  might  not  be  enough  to  pay  the 
annuity  and  the  insurances. 

It  is  often  very  difficult  to  carry  out  the  principle  of  Howe  v.  Lord 
DaHmouth.  Here  was  the  annuity  for  many  years  not  paid ;  the 
tenant  for  life  got  nothing  from  it.  It  was  not  saleable ;  for  the 
party  liable  to  pay  it  was  supposed  to  be  insolvent.  Suppose  it  had 
been  foreseen  that  it  would  ultimately  be  recovered,  still  a  sum  of 
money  payable  thirty  years  hence  cannot  be  much  relied  on.  All 
that  time  the  tenant  for  life  gets  nothing. 

The  only  way  in  which  justice  could  be  done  would  be  to  take 
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the  facts  as   they  ultimately  turned  out,  and  see  what  was  the    Pickkrinc, 
value   before,   because  that  was  all  that  the  remainder-man  was    pickebing. 
entitled  to,  namely,  the  value  of  the  property  convertible   thirty 
years  hence. 

Great  injustice  would  be  done  if,  where  there  is  nothing  in  the 
will  but  a  tenancy  for  life  and  a  remainder,  it  is  always  to  be 
held  that  the  property  is  to  be  at  once  converted.  Taking  the 
principle,  therefore,  uniformly  adopted  in  acting  upon  Howe  v. 
Lord  Dartmouth,  namely,  taking  that  as  a  case  applicable  to  circum- 
stances such  as  occurred  in  that  case,  where  they  are  found  to  exist, 
and  not  controlling  cases  where  a  contrary  intention  is  to  be  found 
in  the  will,  and  considering  *it  quite  as  well  settled  as  Howe  v.  ['304  ] 
Ijord  Dartmouth  itself  is,  that  when  you  find  an  indication  of  inten- 
tion that  the  property  is  to  be  enjoyed  in  its  existing  state,  it  shall 
be  so  enjoyed,  1  think  that  justice  could  not  be  done  if  the 
principle  of  Hoive  v.  Lord  Dartmouth  were  applied  to  the  circum- 
stances of  this  case ;  and  1  therefore  think  that  the  judgment  of 
the  Master  of  the  Bolls  is  quite  right. 

It  is  not  necessary  for  me  to  enter  into  a  consideration  of  what 
should  be  done  in  a  case  where  a  party  has  allowed  the  tenant  for 
life  for  thirty  years  to  enjoy  the  property  in  specie ;  where  he  has 
thirty  years  acquiesced  in  the  tenant  for  life's  enjoyment  of  it  in 
specie,  he  himself  being  all  the  while  the  proper  hand  to  receive 
the  money.  It  is  unnecessary  for  me  to  enter  into  that  question, 
because  the  question  raised  now  is  the  same  which  might  have  been 
raised  immediately  after  the  testator's  death,  and  arises  now  in  the 
same  manner. 

I  think,  therefore,  the  Master  of  the  Rolls  was  right.  There 
was,  undoubtedly,  some  doubt  upon  the  will;  and  if  the  case 
turned  upon  the  construction  of  the  will  alone,  I  should  think  it 
a  very  fair  case  for  appeal ;  but  when  I  find  it  did  not  turn 
on  this  will  only,  but  that  the  object  of  the  appeal  is  also  to 
establish  the  transaction  between  the  son  and  his  mother,  I  am 
bound  to 

Dismiss  the  appeal  with  costs. 
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1839.  TRASH  V.  WOOD  (1). 

Ftfh  9    11 
J\Vr.  20.'  (4  My.  &  Cr.  324—330 ;  S.  0.  9  L.  J.  (N.  S.)  Ch.  105  ;  4  Jur.  669.) 

J     ,  T.,  who  was  an  equitable  tenant  in  tail  of  copyhold  land,  received  the 

CoTTENHAM  Tonts  during  his  life,  but  having  an  equitable  estate  only,  was  not  admitted 

L.C.  tenant  of  the  copyhold,  and  died,  leaving  several  sons.    The  custom  proved, 

[  324  ]  with  respect  to  the  descent  of  copyholds  within  the  manor,  was,  that  upon 

the  death  intestate  of  a  tenant  seised  of  an  estate  of  inheritance,  his  younger 

son  was  his  customary  heir:  Held,  that  the  youngest  son  of  T.,  and  not 

the  eldest,  became  entitled,  on  his  father's  death,  to  call  for  a  conveyance 

of  the  copyhold,  as  tenant  in  tail. 


Elizabeth  Swane  being  seised  of  a  copyhold  messuage  and 
premises  held  of  the  manor  of  Heathfield,  by  her  will,  dated  the 
26th  of  May,  1763,  gave  and  devised  the  same  (which  she  had  duly 
surrendered  to  the  use  of  her  will)  [to  trustees  upon  trust,  out  of 
the  rents  and  profits,  to  pay  certain  yearly  outgoings  and  to  pay 
the  residue  to  Jonathan  Trash  for  life;  and  after  his  decease, 
to  pay  the  residue  to  his  children,  and  so  on  for  ever:  and  for 
want  of  children,  upon  trust  as  therein  mentioned]. 

Jonathan  Trash,  [who  took  an  equitable  estate  tail]  under  this 
devise,  was  let  into  the  receipt  of  the  rents  and  profits  of  the 
devised  premises,  but  he  was  never  admitted  as  tenant.  He  died 
[  •325  ]  in  the  month  of  August,  1832,  leaving  the  plaintiff  *James  Trash 
his  youngest  son,  the  defendant  Samuel  Trash  his  eldest  son,  and 
the  defendants  Sarah  Hafifenden,  Martha  Corley,  Elizabeth  Lusted, 
and  Mary<3rouch,  together  with  a  son,  Thomas,  who  fifteen  years  ago 
had  gone  abroad,  and  had  not  since  been  heard  of,  but  who  was  made 
a  nominal  defendant,  his  only  other  children.  Another  son,  who 
was  younger  than  Samuel,  but  older  than  the  plaintiff,  died  in  his 
father's  lifetime,  and  left  two  sons,  who  were  also  made  defendants. 

The  defendant  Wood  was  the  representative  of  the  last  surviving 
trustee,  and  had  been  duly  admitted  tenant  of  the  premises,  upon 
the  trusts  of  the  will. 

The  bill  was  filed  by  the  youngest  son  of  Jonathan  Trash,  pray- 
ing a  declaration  of  his  title  as  heir  according  to  the  custom  of  the 
manor,  a  surrender  of  the  copyhold  messuage  to  his  use,  and  an 
account  of  the  rents  accrued  since  his  father's  death. 

The  answer  stated,  and  the  evidence  in  the  cause  proved  the 
custom  of  the  manor,  with  respect  to  descent,  to  be,  that  upon  the 

(1)  But  the  descent  of  a  legal  interest  the  terms  of  the  special  custom,  Bider 

in  such  case  {e.g.,  a  contingent  re-  v.  Wood  (1855)  1  K.  &  J.  644  ;  and  see 

mainder)  would  be  governed  by  the  Mallinaon  v.  Siddle  (1870)  39  L.  J.  Ch. 

common  law  rule  if  not  plainly  within  427. — 0,  A.  S. 
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death  and  intestacy  of  a  tenant  of  the  manor,  seised  of  an  estate  of  Trash 
inheritance  in  copyhold  lands  within  the  manor,  leaving  an  elder  wood. 
and  a  younger  son,  the  younger  son  was  the  customary  heir.  *  *  * 

Sir    TF.   Ilarne  and  Mr.  Moore,   for   the   plaintiff,  contended 
[that  if  the  custom]  were  confined  to  the  case  of  a  tenant  dying       [  ^26  ] 
seised,  Jonathan  Trash  would,  in  equity,  be  considered,  for  this 
purpose,  as  having  been  seised. 

Mr.   Wigram,  for  Samuel  Trash,  the  eldest  son  of  Jonathan 
Trash  : 

The  eldest  son,  and  not  the  youngest,  is  entitled  to  this  estate. 
The  answer  insists,  and  the  evidence  proves,  that  ''  dying  seised  *' 
is  of  the  essence  of  the  custom.  Wherever  a  special  custom  is 
relied  upon  at  law,  the  Courts  require  that  the  case  shall  be  brought 
strictly  within  it:  Locke  v.  Colman  (i).  Thus,  where  a  customary 
descent  to  the  youngest  son  depends  upon  the  ancestor  dying  seised, 
it  has  been  repeatedly  determined  that  if  the  ancestor  did  not  die 
actually  seised,  as  in  the  case  of  a  surrender  made  to  the  use  of  a 
person  who  has  not  been  admitted  thereupon,  the  special  custom 
will  not  apply :  Pain  v.  Herbert  (2).     *     *     * 

Mr.  Campbell,  Mr.  Cooper,   and   Mr.  Elderton   appeared  for       [  327  ] 
other  parties. 

Tek  Lord  Chancellor,  [after  deciding  that  Jonathan  Trash  took       ^ov^. 
an  estate  tail  under  the  will,  said  :]  [  3i8  ] 

The  next  question  is,  whether  the  heir-at-law  or  the  customary 
heir  of  Jonathan  Trash  became  entitled,  upon  his  death,  to  this 
estate  tail. 

The  custom  of  the  manor  is,  that  the  youngest  son  is  the 
customary  heir.  The  copyhold  tenants  are  trustees,  and  the  estate 
tail  is  of  the  equitable  interest.  Equity,  therefore,  has  to  look  for 
the  heir ;  and  the  question  is,  whether  equity  will  not  hold  that 
person  to  be  heir  who  would  have  inherited  if  the  estate  had  not 
been  in  trust.  In  Edwin  v.  Thomas  (3)  this  was  assumed.  Chief 
Baron  ♦Gilbert,  in  his  treatise  on  the  Law  of  Uses  and  Trusts  (4),  [  •329  ] 
states  the  rule  generally  as  to  all  customary  lands,  as  well  as  gavel- 
kind and  borough  English,  as  to  which  it  is  not  disputed  that 
the  equitable  interests  descend  as  the  legal  estate.     In  Roberts  v. 

(1)  43  B.  E.  229  (1  My.  &  Or.  423),  (3)  1  Vera.  489. 

(2)  Cited  in  2  Keb.  168.  (4)  P.  19. 

8—2 


116 


1839.     CH.     4  MY.  &  CE.  829—330. 
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Tbash 

r. 
Wood. 


[  'sao  ] 


Dirivell  (i),  Lord  Hardwicke  assumes  that  in  trusts  executed,  as 
distinguished  from  trusts  executory,  the  customary  heir  would  be 
entitled.     The  distinction  so  taken  leads  to  the  consideration  of  the 

case  of  Hale  v. ,  decided  in  the  year  1660,  and  mentioned  by 

Lord  Holt  in  Clements  v.  Scudarnore  (2),  in  which  it  was  held  that 
a  custom  that  the  lands  of  a  tenant  dying  seised  descended  to  his 
youngest  son,  did  not  entitle  the  youngest  son  of  a  person  whose 
lands  had  been  surrendered  to  the  use  of  him  and  his  heirs,  and 
who  died  before  admittance,  but  that  his  common  law  heir  was 
entitled.  This  case  was  relied  upon  in  argument  against  the  title 
of  the  youngest  son  here  ;  but  it  was  not  a  trust,  and  certainly  not 
a  trust  executed.  There  was  indeed  a  title  in  the  father  to  be 
admitted ;  but  that  title  was  not  complete  when  he  died,  and  the 
decision  seems  to  be  founded  upon  the  same  principle  as  the  rule 
referred  to  by  Lord  Hardwicke  in  Roberts  v.  Dixwell,  that  though 
the  customary  heir  inherits  in  cases  of  trusts  executed,  yet  the 
common  law  heir  takes  where  the  trust  is  executory.  This  case, 
therefore,  does  not  appear  to  me  to  govern  the  present. 

It  was  argued  that  the  custom,  as  proved  by  the  witness,  does  not 
include  the  present  case,  because  the  witness  speaks  of  it  as  applicable 
to  tenants  seised  of  lands.  It  is  not  to  be  expected  that  the  court  rolls 
should  furnish  evidence  of  a  custom  applicable  immediately  *to  trust 
estates,  because  all  the  transactions  recorded  in  the  court  rolls  are 
of  transfers  of  the  legal  title.  The  title  of  the  customary  lueres, 
however,  does  not  depend  upon  any  custom  as  to  equitable  estates, 
but  upon  this,  that  the  custom  is  proved  to  apply  to  legal  estates, 
and  that  the  descent  of  trusts  executed  follows  the  same  rule. 

I  am  therefore  of  opinion  that  the  youngest  son,  being  the 
customary  heir,  is  in  this  case  entitled  to  the  land  in  question. 


1838. 

^rov.  8, 9. 

1839. 
Jnji.  25. 
iVor.  18. 

lionl 

COTTENHAM, 
L.C. 

[331] 


SAUMAEEZ  V.  SAUMAEEZ. 

(4  My.  &Cr.  331—342.) 

A  testamentary  disposition  of  the  residue  of  the  testator's  property  will 
include  his  real  estate  though  accompanied  by  expressions  and  directions 
some  of  which  are  applicable  only  to  personal  estate. 

The  will  of  Eichard  Saumarez,  which  was   duly  executed  and 

attested   to  pass  freehold   estate,  after   expressing  the  testator^s 

desire  to  make  such  a  disposition  of  his  property  as  might  prevent 

disputes  among  those  whom  he  left  behind,  [specifically  disposed 

(1)  1  Atk.  610.  (2)  2  Ld.  Ray.  1024,  and  1  P.  Wms.  66. 
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of  the  testator's  books,  farniture,  plate,  &c.,  and   after  making    savmarfz 

special  provisions   for  two   sons,  Frederick  and  Paul,  who  were    saumarez. 

both  described  as  being  of  unsound  mind,  the  will  proceeded  as 

follows :]    **  And  as  regards  my  son  Eichard,  I  give  and  bequeath 

to  him  the  freehold  land  which  I  possess  in  Dorsetshire.     And 

I  direct  that  the  residue  of  the  property  which  I  may  leave  at  my 

death  may  be  divided  between  him  and  his  two  sisters  in  equal 

proportions,  the  shares  which  they  received  as  a  marriage  portion 

included,  subject  to  the  following  restrictions:    It  is  my  express 

direction  that  *whatever  portion  may  devolve  to  him  shall  be  placed       [  *333  ] 

in  the  names  of  three  trustees,  the  interest  of  which  shall  be  paid 

to  him  during  his  life.     And  I  direct  that  after  his  death  the  share 

belonging  to  him  may  be  divided  between  his  children,  and  placed 

in  the  names  of   trustees,  with  a  power  to  employ  the   interest 

for  their  maintenance  and  education  ;   and  I  give  the  said  trustees 

a  discretionary  power  to  employ  a  portion  of  the  capital,  if  it  be 

found  necessary,  for  their  advancement  and  settlement  in  life  ;  and 

after  each  of  them  has  attained  the  age  of  twenty-five  years,  the 

whole  of  their  share  is  to  be  transferred  to  them.     As  it  is  my  wish 

that  the  wife  of  my  son  Richard  should   not  have   any  control 

whatever  over  the  property  I  leave  to  him  my  son  her  husband, 

or  of  his  children  after  his  death,  I  hereby  direct  my  executors  to 

reserve  out  of  his  portion  a  sum  sufficient,  after  the  death  of  her 

husband,  to  yield  751.  a  year,  payable  to  her  half-yearly ;  and  after 

her  death,  the  capital  to  be  divided  between  the  children  which 

my  son  may  have  left.     Should  my  son  Richard  die  without  issue, 

the  whole  of  the  portion  which  may  have  been  placed  in  trust  for 

him  is  to  devolve  to  his  two  sisters,  during  their  life,  in  equal 

proportions,  and  after  their  death  to  their  children."     *     *     * 

A  subsequent  passage  in  the  will  commenced  with  this  recital :        [  334  ] 
**  And  whereas  the  advantages  in  the  distribution  of  my  property 
which  I  have  given  to  my  son  Richard  and  to  my  two  daughters, 
are  founded  on  the  unhappy  state  of  my  two  sons  Frederick  and 
Paul,"  &c. 

At  the  date  of  the  will  and  at  the  time  of  his  death,  the  testator 
was  seised  in  fee  of  about-260  acres  of  freehold  land  in  Dorsetshire, 
but  he  had  no  other  real  estate. 

[Questions  arose  whether  Richard  Saumarez  the  younger  took 
a  life  estate  or  fee  simple  in  this  real  estate  under  the  will,  and 
whether  the  reversion  (if  any)  passed  under  the  residuary  disposition, 
and  a  suit  was  instituted  to  settle  these  questions.] 
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saumabbz  By  the  order  of  the  Master  op  the  Rolls,  made  on  farther 
saumakbz.  directions,  it  was,  among  other  things,  declared,  that  under  the 
testator's  will,  Richard  Saumarez  the  younger  was  entitled  to  an 
estate  for  his  life  only  in  the  freehold  land  in  Dorsetshire,  and 
that,  under  the  residuary  clause,  he  and  his  two  sisters,  Mrs. 
Gimingham  and  Mrs.  De  Havilland,  were  entitled  to  the  reversion 
thereof  in  fee  simple,  subject  to  such  life  estate,  in  equal  undivided 
third  parts. 

Richard  Saumarez  the  younger  appealed  against  this  part  of 
the  order. 

[This  report  is  confined  to  that  portion  of  the  appeal  which 
questioned  whether  the  reversion  of  the  freehold  land  passed  under 
the  residuary  disposition  of  the  testator's  property.] 

[  335  ]  Mr.  Tinney  and  Mr.  RoiniUy,  in  support  of  the  appeal,  argued 

that  *  *  the  special  limitations  and  directions,  annexed  to 
the  residuary  gift,  referred  only  to  personal  estate,  and  were 
wholly  inapplicable  to  a  reversionary  interest  in  land  ;  and  the 
word  "property "  must  therefore  necessarily  be  understood  in  a 
restricted  sense,  and  not  as  comprehending  the  reversion  in  question  : 
Doe  d.  Bunny  v.  Rout  (l).  Roe  d.  Helling  v.  Yeud{2). 

Mr.  Sim2)kin8on  and  Mr.  Purvis,  for  Mrs.  Gimingham,  and  Mrs. 
De  Havilland,  contended  that  *  *  the  reversion  passed  under  the 
residuary  clause.  In  support  of  their  argument,  they  cited  and  com- 
mented upon  Doe  d.  Spearing  v.Buckner  (3),  Doe  d.  Andrew  v.  Lainch- 
bury  (4),  Doe  d.  Wall  v.  Langlands  (5),  Doe  d.  Morgan  v.  Morgan  (6) ; 
and  they  denied  the  authority  of  Doe  d.  Helling  v.  Yeud. 

[  336  ]  Mr.  AnderdoHy  for  the  children  of  Mrs.  Gimingham  and  Mrs. 

De  Havilland,  and  Mr.  Koe,  for  the  children  of  the  appellant, 
followed  the  same  line  of  argument.     *     *     * 

Mr.  Tinney,  in  reply,  observed  that  the  respondents'  con- 
struction seemed  to  involve  this  absurdity,  viz.  that  it  made  the 
testator,  first,  in  express  terms,  devise  to  his  son  Richard  a  life 
interest  in  the  land,  and  then,  after  the  determination  of  that 
estate,  give  him  by  virtue  of  the  residuary  clause  a  life  interest  in 
the  reversion,  jointly  with  his  two  sisters. 

***** 

(1)  17  E.  R.  446  (7  Taunt.  79).        (4)  11  East,  290  (see  15  R.  R.  308). 

(2)  Boe.  &  P.  (N.  R.)  214.  (o)  12  R.  R.  oo3  (14  East,  370). 

(3)  3  R.  R.  278  (6  T.  R.  610).         (6)  30  R.  R.  409  (6  B.  &  C.  512). 
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The  Lord  Chancellor  :  Saumarkz 

V, 

The  defendant  the  heir-at-law  claims  the  fee  of  the  lands  devised,    Saumabkz. 
either  as  devisee  or  as  heir.     As  devisee  he  has  no  title,  except  for      ^^^  ^^^ 

his  life,  the  devise  to  him  *being  **  of  the  freehold  land  which  the         

testator  possessed  in  Dorsetshire,"  without  any  words  of  inheritance.       r  •330  i 

The  question  is,  whether  the  fee  of  these  lands,  subject  to  the 

defendant's  life  estate,  is  undisposed  of,  or  passed  under  the  next 

clause  in  the  will,  by  which  the  testator  directed  that  the  residue 

of  the  property,  which  he  might  leave  at  his  death,  should  be 

divided  between  his  son  and  his  two  daughters  in  equal  proportions. 

If  this  had  been  the  whole  of  the  case,  there  would  have  been  no 

doubt.     The  testator,  in  that  case,  having  given  a  life  estate  in  his 

lands,  would  have  devised  the  residue  of  his  property,  that  is,  all 

his  property  not  before  disposed  of,  which  would  have  included  the 

fee  of  that  land  in  which  he  had  before  only  given  a  life  estate. 

But  the  difficulty  is,  that,  in  directing  the  application  of  such 

residue  of  his  property,  he  has  used  expressions  and  prescribed  a 

course  of  dealing  not  applicable  to  land,  but  to  personalty  only. 

He  directs  his  son's  share  to  be  placed  in  the  names  of  trustees, 

and  the  interest  to  be  paid  to  him,  who  was  already  tenant  for  life 

of  the  land;    and  he  authorises  his  trustees  in  certain  cases  to 

advance  part  of  the  capital^  and  directs  them,  in  certain  other 

cases,  to  transfer  the  whole ;  and  he  calls  the  son's  share  of  such 

residue  a  portion. 

The  question  then  is  whether  such  expressions  and  directions  are 
sufficient  to  give  a  restricted  meaning  to  the  gift  of  the  residue  of 
his  property,  and  to  confine  these  words  (sufficient  of  themselves  to 
pass  freehold  as  well  as  personal  property),  to  passing  the  personal 
property  only. 

Before  referring  to  the  authorities  upon  this  point,  it  seems 
desirable  to  consider  what  ought  in  reason  to  be  *the  construction.  [  •339  ] 
In  considering  gifts  of  residue,  whether  of  real  or  of  personal  estate, 
it  is  not  necessary  to  ascertain  whether  the  testator  had  any 
particular  property  in  contemplation  at  the  moment.  Indeed,  such 
gifts  may  be  introduced  to  guard  against  the  testator  having  over- 
looked some  property  or  interest  in  the  gifts  particularly  described. 
If  he  meant  to  give  the  residue  of  his  property,  be  it  what  it  may, 
it  is  immaterial  whether  he  did  or  did  not  know  what  would  be 
included  in  it ;  and  if  so,  it  cannot  make  any  difference  that  such 
ignorance  is  manifested  upon  the  face  of  the  will,  unless  the 
expressions  manifesting  it  are  sufficient  to  prove  that  the  testator 
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Saumaeez    did  not  intend  to  use  the  words  of  gift  in  their  ordinary,  extended, 

Saumarez.    &nd  technical  sense. 

In  the  present  case,  if  it  be  assumed  that  the  testator  was  aware 
that  the  first  gift  to  the  son  would  only  confer  upon  him  a  life 
estate,  because  such  is  the  legal  import  of  the  words  used,  it  must, 
for  the  same  reason,  be  assumed  that  he  was  aware  that  the  gift  of 
the  residue  of  his  property  would  pass  the  fee  in  the  lands.  It  is, 
however,  very  probable  that  he  was  not  aware  that  the  son  would 
only  take  a  life  estate:  but  it  is  not  inconsistent  with  such  an 
impression  that  he  should  wish  that  the  residuary  clause  should 
carry  all  that  he  had  not  before  disposed  of. 

In  the  case  of  a  devise  to  persons  filling  a  particular  character, 
or  to  persons  not  in  esse  at  the  testator's  death,  the  intermediate 
rents  pass  by  a  residuary  devise,  although  there  is  no  probability 
that  the  testator  contemplated  any  such  interest  passing.  This  is 
totally  different  from  cases  of  lapsed  devises,  or  devises  void  at  law, 
the  devise  of  the  residue  operating,  and  being  supposed  or  intended 
to  operate,  upon  what  had  not  been  included  in  any  former  devise. 
[  •340  ]  And  as  it  cannot  be  *a8sumed  that  the  testator  here  intended  to 
give  the  fee  to  his  son  by  words  which,  at  law,  will  only  carry  an 
estate  for  life,  it  must  be  assumed  that  he  intended  it  to  pass  by 
words  which  include  all  that  he  had  not  before  disposed  of.  What 
he  had  not  disposed  of  consisted  of  the  fee  of  these  lands,  subject 
to  his  son's  life  estate,  and  of  his  personal  property.  The  circum- 
stance of  his  using  expressions  and  giving  directions  applicable 
only  to  the  personal  estate,  may  prove  that  he  did  not  at  the  time 
consider,  or  was  not  aware,  that  this  fee  would  be  part  of  his 
residue :  but  if  such  knowledge  be  not  necessary,  as  it  certainly  is 
not,  to  give  validity  to  the  devise,  the  absence  of  it,  though  so 
manifested,  cannot  destroy  the  operation  of  the  general  intent  of 
passing  all  the  residue  of  his  property. 

[His  Lordship  then  commented  upon  the  authorities  and  said :] 
[  341  ]  I  find  here  a  residuary  clause  in  words  amply  sufficient  to 

comprehend  the  subject  in  question,  and  I  do  not  find  any 
declaration  plain,  that  the  testator  intended  to  use  them  in  a 
sense  different  from  their  usual  meaning.  The  expressions  used 
in  this  case,  and  the  directions  given,  are  addressed  to  all  the 
property  given  by  the  residuary  clause,  but  are  applicable  only  to 
the  residue  of  the  personal  estate,  and  not  to  the  fee  of  the  lands 
devised  to  the  son  for  life. 

I  am  therefore  of  opinion,  that  the  Master  of  the  Rolls  put  a 
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right  construction  upon  this  will,  in  holding  that  the  reversion  of    Saumabez 
the  Dorsetshire  estate  passed  under  the  residuary  clause;   but  I    saumarez. 
think  it  must  be  subject  to  the  *8ame  trusts  and  limitations  as  the       [  '342  ] 
rest  of  the  property  comprised  in  that  clause. 

The  declaration  will  be  accordmgly :  the  costs  must  come  out  of 
the  estate. 


BOZON  V.  BOLLAND  (1).  i839. 

(4  My.  &  Cr.  354—360 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  123  ;  3  Jur.  884 ;  4  Jur.  763.)        iVW.  12. 

If  a  solicitor,  wlioin  his  client  has  ceased  to  employ,  by  the  production  j^^^ 

of  a  deed  in  his  hands  belonging  to  the  client,  and  upon  which  he  claims    Cottbkham, 
a  lien  as  solicitor,  enables  the  client  to  recover  a  fund  in  a  suit,  his  lien  L.C. 

over  the  fund  so  reahsed  is  confined  to  the  costs  of  that  suit,  but  is  a  lien         [  354  ] 
which  he  is  entitled  actively  to  enforce.     Secus  as  to  his  general  lien  upon 
his  client's  papers,  which  applies  to  all  his  bills  of  costs,  but  is  merely  a 
right  to  retain  the  papers,  and  cannot  be  actively  enforced. 

The  single  question  in  this  case  was,  whether,  when  a  solicitor, 
having  in  his  hands  a  deed  belonging  to  his  6lient,  has  produced 
it  in  a  suit,  and  the  client  has,  by  means  of  the  deed  so  produced, 
established  his  title  to  the  fund  which  was  the  subject  of  the  suit, 
the  solicitor  is  entitled  to  a  lien  upon  the  fund  so  recovered  for  the 
amount  of  his  costs  generally,  or  only  for  his  costs  of  that  suit. 

The  particular  circumstances  of  the  case,  and  the  mode  id 
which  the  question  came  before  the  Court,  are  fully  stated  in  the 
judgment. 

The  Solicitor 'General  and  Mr.  Hull,  for  the  assignees  of 
Mr.  Cole,  the  former  solicitor  of  Mr.  Bozon,  argued,  that  upon 
the  principles  to  be  deduced  from  the  authorities,  the  benefit  of  the 
solicitor's  lien  upon  the  fund  *recovered  in  the  cause  extended  to  [  •355  ] 
the  amount  due  in  respect  of  his  general  bills  of  costs.  They 
relied  mainly  upon  the  observations  of  Sir  Thomas  Plumer  in  his 
judgment  in  the  case  of  Worrall  v.  Johnson  (2),  and  submitted 
that  here  the  fund  was  the  fruit  of  the  deed. 

Mr.  Wigram  and  Mr.  Bethelly  for  the  assignees  of  Mr.  Bozon, 
on  the  other  hand  contended,  that  according  to  the  true  principle 
of  the  cases,  the  solicitor's  lien  upon  the  fund  which  is  realised  in 
a  suit  by  the  aid  of  his  professional  services,  or  by  the  production 

(1)  See  now  the  statutory  remedy  and  see  In  re  Taylor ,  Htileuian  v. 
under  23  &  24  Vict.  c.  127,  s.  28,  Twr/crit'oof/ [1891]  1  Ch.  590.— 0.  A.  S. 
which  iasubject  tothe  same  limitation,  (2)  22  R.  R.  106  (2  Jac.  &  W.  214}. 
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BozoN        of  a  document  in  his  hands,  must  be  strictly  confined  to  such  costs 
BoLLAMD.     as  have  been  incurred  in  the  suit  itself. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

^^^^'       The  Lord  Chancellor  : 

By  the  proceedings  in  these  suits,  the  title  of  Mr.  Bozon  the 

plaintiff  in  the  first  suit,  and  of  the  plaintiffs  in  the  second  suit, 

[  '356  ]       ^ho    claim    under    him,   has    been    established    *to    a    sum  of 

2,935i.  13«.  5d.  now  in  Court,  under  a  deed  of  the  20th  of  May,  1820, 

assigning  the  arrears  of  an  annuity  to  Mr.  Bozon. 

Mr.  Cole  was  employed  as  solicitor  by  Mr.  Bozon,  and  for  some 
time  acted  as  his  solicitor  in  these  causes,  but  was  discharged  in 
the  year  1830.  He  was  also  employed  by  Mr.  Bozon  in  other 
matters  ;  and  on  both  accounts  bills  of  costs  became  due  to  him. 

Mr.  Cole  having,  as  such  solicitor,  possession  of  the  deed  of 
assignment  of  the  20th  of  May,  1820,  produced  it  as  evidence 
in  the  cause,  to  establish  the  plaintiff's  title,  though  not  then 
employed  as  solicitor.  A  taxation  of  all  Mr.  Cole's  bills  having 
been  directed,  and  he  having  become  bankrupt,  his  assignees 
presented  a  petition  at  the  Bolls,  claiming  a  lien  upon  the  fund  in 
Court  for  the  whole  of  such  costs ;  and  by  an  order  of  the  9th  of 
June,  1837,  a  stop  was  put  upon  that  fund.  By  my  order  of  the 
13th  of  April,  1839,  I  directed  the  Master  to  make  a  separate 
certificate  of  Mr.  Cole's  costs  in  these  suits.  This  has  now  been 
done,  and  such  costs  have  been  taxed  at  99Z.  14s.  2d. 

The  petitioners,  the  plaintiffs  in  the  second  suit,  ask  to  have  the 
whole  fund  paid  to  them,  or  subject  only  to  the  payment  of  the 
99Z.  14«.  2d. ;  and  that  Mr.  Cole's  assignees  may  pay  the  costs  of 
the  petitions  and  orders  of  the  9th  of  June,  1837,  and  13th  of  April, 
1839,  and  of  the  present  petition  and  order,  and  of  the  taxation. 
Mr.  Cole's  assignees,  on  the  other  hand,  claim  a  lien  upon  the 
fund  in  Court  for  the  whole  of  his  bills  of  costs,  upon  the  ground 
that  he  had  a  lien  upon  the  deed  of  the  20th  of  May,  1820;  and  that 
the  title  to  the  fund  in  Court  was  established  by  his  production 
of  that  deed,  and  that  he,  therefore,  is  entitled  to  the  same  lien 
upon  the  fund  as  he  was  entitled  to  upon  the  deed. 
[  357  ]  This  is  the  only  question  ;  because  the  lien  of  Mr.  Cole  for  pay- 

ment of  his  bills  of  costs  in  these  causes  cannot  be  disputed.  The 
question  as  to  the  lien  claimed  for  the  other  parts  of  his  bills  of 
costs,  for  matters  other  than  the  costs  of  these  causes,  appears  to 
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me  to  have  acquired  importance  solely  from  the  observations  of  Sir       Bozon 
Thomas  Plumer  in  Worrali  v.  Johnson  (i).     In  that  case  the  plain-     bolland. 
tiffs'  title  was  as  assignees  of  a  person  who  had  been  in  partner- 
ship with  the  defendants.     The  balance  due  from  the  defendants 
to  the  assignees  was  admitted  and  paid  into  Court,  and  the  suit  was 
afterwards  compromised ;  and  the  fund  in  question  was  agreed  by 
the  defendants  to  be  paid  to  the  plaintiffs.    Before  the  transfer,  the 
plaintiffs  became  bankrupt ;  and  their  solicitors  claimed  a  hen  not 
only  for  the  costs  of  the  suit,  but  for  the  general  costs  due  from  the 
plaintiffs,  upon  the  ground  that  they  had  in  their  hands  the  deed 
of  assignment  under  which  the  plaintiffs  claimed ;  and  Sir  Thomas 
Plumer  gave  effect  to  the  claim,  saying,  **  The  principle  I  go  on  is, 
that  the  papers  which  give  to  the  solicitor  this  right  must  be  con- 
sidered as  giving  the  same  right  after  the  suit  has  been  prosecuted 
with  success,  as  when  they  were  antecedently  in  his  hands.     The 
money  here  is  the  fruit  of  this  deed,  and  it  can  only  be  received 
through  the  medium  of  the  deed.'' 

It  appears  to  me,  that  in  these  observations  the  distinction 
between  the  solicitor's  lien  upon  the  fund  realised  in  the  cause,  and 
his  lien  upon,  or  rather  right  to  retain,  his  client's  papers  in  his 
hands  as  solicitor,  is  not  sufSciently  kept  in  view.  The  lien  upon 
the  fund  realised  in  the  suit  is  confined  to  the  costs  of  that  suit : 
Lann  v.  Church  (2) ;  although  that  seemed  to  be  doubted  in  Worrali 
V.  Johnson.  This  is  a  lien  which  the  solicitor  is  *en titled  actively  [  •358  ] 
to  enforce.  If  this  were  the  whole  ground  of  the  claim  of  the 
assignees  of  Mr.  Cole,  such  claim  could  not  exceed  the  99/.  14^;.  2d., 
the  costs  in  the  cause. 

The  solicitor's  lien  upon  or  right  to  retain  his  client's  papers  till 
his  bill  is  paid  is  of  a  nature  totally  different.  It  applies  to  all  his 
bills  of  costs;  but  he  cannot  actively  enforce  it.  So  long  as  the 
cUent  leaves  the  papers  in  the  solicitor's  hands,  the  solicitor's  lien 
is  unavailing.  It  is  merely  a  right  to  retain ;  and  if  the  solicitor 
refuses  to  act  for  the  client,  it  is  of  little,  if  any,  value,  as  he  cannot 
in  that  case  deprive  the  client  of  the  full  use  of  the  papers  for  the 
purposes  of  the  suit;  as  I  held  in  Heslop  v.  Metcalfe  (3),  upon  the 
authority,  amongst  other  cases,  of  Colegrave  v.  Manlcy  (4).  But  if 
the  client  discharge  or  cease  to  employ  the  solicitor,  the  solicitor  is 

(1)  22  E.  R.  106  (2  Jac.  &  W.  214).       extended  beyond  the  costs  of  the  suit. 

(2)  4  Madd.  391.  In  this  case,  which      — O.  A.  S. 

wa«    compromised,   the  Vice-Chan-  (3)  45  R.  R.  248  (3  My.  &  Cr.  183). 

CELLOR  observed  that  he  could  not  find  (4)  24  R.  R.  83  (T.  &  R.  400). 

any  case  in  vhich  the  lien  had  been 
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BozoN       not  compellable  to  aflford  any  facilities  to  the  client  by  the  use  of 
BoLLAND.     the  papers;  as  Lord  Eldon  decided  in  Lord  v.  IVormleighton  (i), 
contrary  to  what  he  had  before  held  in  Ross  v.  Lau/jhton  (2). 

In  the  present  case  Mr.  Cole  was  discharged,  that  is,  the  client 
ceased  to  employ  him  as  solicitor  in  the  cause.  Having  the  deed 
in  question  in  his  possession,  he  might  have  withheld  the  use  of  it, 
and  if  it  was  essential  to  the  client,  might,  by  those  means,  have 
compelled  payment  of  his  general  professional  demand.  But  it 
would  have  been  at  the  option  of  the  client  to  purchase  the  use 
of  the  deed  at  that  price  or  not.  This  option,  however,  was  not 
tendered  to  the  client ;  but  the  solicitor  produced  the  deed  as  evidence 
in  the  cause,  and  now  contends  that  a  decree  could  not  have  been 
[  'SoQ  ]  obtained  without  such  *production ;  that  the  fund  has  been  realised 
by  the  production  of  the  deed,  and  that  he  is,  therefore,  entitled  to 
the  same  lien  upon  the  fund  so  realised  as  he  had  upon  the  deed. 

Whether  the  production  of  the  deed  was  essential  to  obtaining 
the  decree,  is  disputed ;  and  I  have  no  means  of  determining  that 
point  without  rehearing  the  cause.  But  suppose  it  were  so,  what 
right  had  the  solicitor,  by  his  own  act,  to  create  for  himself  a  lien 
upon  the  fund  to  be  realised  ?  A  man  who  has  in  his  possession  a 
document  necessary  to  enable  another  to  establish  his  title  to  a 
sum  of  money  may,  perhaps,  be  enabled  to  make  an  advantageous 
arrangement  with  the  party  wanting  the  evidence  of  the  document; 
but  if  he,  voluntarily,  and  without  any  agreement,  produces  the 
document,  he  cannot  afterwards  fasten  upon  the  sum  recovered, 
for  a  remuneration. 

The  solicitor's  claim  upon  the  fund  has  been  called  trans- 
ferring the  lien  from  the  document  to  the  fund  recovered  by  its 
production.  But  there  is  no  transfer ;  for  the  lien  upon  the  deed 
remains  as  before,  though,  perhaps,  of  no  value ;  and  whereas  the 
lien  upon  the  deed  could  never  have  been  actively  enforced,  the  lien 
upon  the  fund,  if  established,  would  give  a  title  to  payment  out  of 
it.  The  active  lien  upon  the  fund,  if  it  exists  at  all,  is  newly 
created,  and  the  passive  lien  upon  the  deed  continues  as  before.  If 
the  doctrine  contended  for  were  to  prevail,  the  lien  of  a  solicitor 
upon  the  fund  realised  would,  in  most  cases,  extend  to  his  general 
professional  demand,  and  not  be  confined,  as  it  always  is,  to  the 
costs  in  the  cause;  for  it  must  very  generally  happen  that  the 
plaintiflTs  solicitor  has  in  his  hands  the  documents  necessary  to 
establish  his  client's  title  to  the  money.    Assuming  that,  upon  such 

(1)  23  R.  R.  146  (Jac.  580).  (2)  12  R.  R.  232  (1  V.  &  B.  349). 
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document,  he  has  a  general  lien  for  *all  his  professional  demands, 
be  voluntarily  produces  it,  by  wbich  tbe  title  to  tbe  fund  is  proved, 
and  by  so  doing,  according  to  the  doctrine  contended  for,  a  lien  upon 
tbe  fund  is  established  for  all  those  demands.  I  find  no  authority 
for  this  but  the  case  of  Warrall  v.  Johnson ;  and  not  being  able  to 
reconcile  that  case  with  any  sound  principle,  I  cannot  follow  it. 

I  am,  therefore,  bound  to  decide  that  the  assignees  of  Mr.  Cole 
are  entitled  to  payment,  out  of  the  fund  in  Court,  of  the  costs  of 
the  suit  only ;  but  as  they  had  the  case  of  Worrall  v.  Johnson  to 
justify  the  claim  they  have  made,  I  cannot  make  them  pay  the 
costs  of  bringing  their  claim  before  the  Court. 


BOZON 

r. 

BOLLAKD. 
[•360] 


ANGELL  V.  DAVIS  (1). 

(4  My.  &  Ci-.  360—366 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  3 ;  3  Jur.  838.) 

An  order  varied,  on  appeal,  as  to  a  trustee's  costs,  in  a  case  in  which 
they  formed  the  sole  subject-matter  of  the  appeal. 

This  was  an  appeal  from  a  decretal  order  on  further  directions, 
made  by  the  Vice-Chancellor. 

The  petition  of  appeal  stated  that  the  petitioners  considered 
themselves  aggrieved  by  so  much  of  the  order  as  directed  that  the 
costs  of  the  defendant  Davis  should  be  taxed  as  between  solicitor 
and  client,  and  that  he  should  be  at  liberty  to  retain  such  costs  out 
of  the  balance  reported  to  be  in  his  hands,  and  that  in  case  such 
balance  should  be  insufficient  for  that  purpose,  then  that  the 
residue  of  his  costs  should  be  paid  out  of  the  mortgage  money 
therein  mentioned ;  and  it  prayed  that  the  order  might  be  reversed 
or  varied  by  directing  that  Davis  should  pay  into  Court  the  full 
amount  of  such  balance,  together  with  the  amount  of  the  costs 
which  *the  order  had  directed  the  plaintiflfs  to  pay  to  his  co- 
defendant  Boordman,  and  also  should  pay  to  the  plaintiffs  their 
costs  of  the  suit,  except  the  costs  of  taking  the  accounts  of  the 
receipts  and  payments  of  the  plaintiffs  Angell  and  Alexander,  and 
the  costs  incurred  in  obtaining  the  appointment  of  a  guardian  of  the 
infant  plaintiff  Mary  Moore,  and  an  allowance  for  her  maintenance. 


(1)  Although  there  is  no  longer  any 
appeal  for  costs,  which  are  in  the 
discretion  of  the  Judge,  yet  the  pro- 
priety of  an  order  allowing  a  trustee 
to  deduct  costs  from  the  trust  estate, 
which  he  has  been  ordered  to  pay  to 
the  cestui  que  trust,  may  still  be  made 


1839. 
Juns  2«». 
July  3. 

Shadwbll. 
V.-C. 

On  Appeal. 
Lord 

COTTENUAM, 
L.C. 

[S6U] 


the  subject  of  an  appeal :  In  re  Beddoe 
[1893]  1  Ch.  547,  62  L.  J.  Ch.  233, 
68  L.  T.  695.  A  direction  to  pay 
costs  out  of  a  particular  fund  may 
be  appealed  from :  Johnstone  v.  Citx 
(1881)  19  Ch.  D.  17,  45  L.  T.  657.— 
0.  A.  S. 


[  'sei  ] 
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anoell  The  circumstances  of  the  case,  and  the  question  involved  in  the 

Davis.       appeal,  are  fally  stated  in  the  judgment. 

Mr.  Girdlestone  and  Mr.  Wood,  in  support  of  the  appeal. 

Mr.  Jacob  and  Mr.  Richards ,  contra. 

The  Lord  Chancblloi^  : 

When  this  case  was  argued,  I  stated  the  opinion  I  had  formed 
as  to  the  merits,  and  it  merely  stood  over  in  order  that  I  might 
ascertain  how  far  the  Court  had  gone  in  altering  a  decree  upon  an 
appeal  with  respect  to  costs  only. 

The  facts  of  the  case  sujfficiently  appear  upon  the  proceedings 
themselves.  The  original  decree  directed  an  inquiry  as  to  the 
mode  in  which  part  of  the  property  had  been  invested  :  the  report 
shows  that  it  had  been  invested  in  a  manner  inconsistent  with  the 
trust,  for  so  the  Master  finds ;  and  the  order  on  further  directions 
directs  that  property  to  be  refunded  and  paid  into  Court ;  so  that, 
without  going  at  all  into  the  particular  circumstances,  or  rehearing 
the  cause,  the  decree,  the  report,  and  the  order  on  further  directions, 
supply  all  the  materials  that  are  necessary  for  considering  and 
determining  the  question. 
[  302  ]  The  order  on  further  directions,  with  these  facts  before  it,  gives 

to  the  trustee  his  costs  of  the  whole  cause  as  between  solicitor  and 
client,  and  directs  them  to  be  paid  out  of  the  trust  estate.  So  far 
as  relates  to  the  general  costs  of  the  cause,  I  do  not  think  there  is 
any  ground  to  impeach  the  order.  But  so  far  as  the  costs  of  the 
cause  have  been  occasioned  by  the  breach  of  trust,  it  appears  to 
me  to  be  evidently  a  mistake  to  give  to  the  trustee  the  costs 
occasioned  by  his  own  misconduct ;  in  other  words,  not  only  to 
give  him  his  costs,  but  to  make  the  cestui  que  trust  pay  them.  So 
far  from  giving  the  trustee  his  costs,  the  general  and  ordinary  rule 
would  have  been  to  make  him  pay  the  costs  of  so  much  of  the  suit 
as  had  been  rendered  necessary  by  his  own  improper  dealings. 

It  was  strongly  urged,  however,  that  there  was  a  rule  of  the 
Court  which  peremptorily  prohibited  any  alteration  of  a  decree  or 
decretal  order  being  made  upon  an  appeal  merely  raising  the 
question  of  costs ;  and  my  purpose  now  is  to  consider  how  far  such 
a  rule  applies  in  the  case  before  me. 

Three  very  important  circumstances,  it  is  to  be  observed,  are  to 
be  found  concurring  in  this  case.  The  bill  prayed  that  the  defen- 
dant might  restore  the  property  and  pay  the  costs,  asking  payment 
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of  the  costs  by  way  of  special  relief  (i) :  the  case  is  one  in  which 
the  proceedings  themselves  (without  going  into  the  details  of  the 
transaction)  famish  all  the  information  necessary  for  the  purpose 
of  determining  the  question :  and  lastly,  it  is  not  a  case  of  personal 
costs,  in  which  the  Court  has  ordered  one  party  to  pay  them ;  but 
a  case  in  which  the  Court  has  directed  them  to  be  paid  out  of  a 
particular  fund. 

[His  Lordship  then  referred  to  a  number  of  reported  cases  (now 
practically  obsolete)  in  which  the  rule  prohibiting  appeals  for  costs 
had  been  relaxed,  and  continued  as  follows  :] 

These  cases  seem  to  me  to  establish  several  propositions,  any 
one  of  which  is  sufficient  to  support  my  jurisdiction  on  the  present 
appeal :  the  costs  are  part  of  the  relief  specifically  prayed ;  they 
are  not  mere  personal  costs,  but  are  given  out  of  the  fund ;  and 
the  whole  of  the  facts,  moreover,  distinctly  appear  upon  the  face 
of  the  proceedings  themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any  investigation  of  the 
merits. 

I  am  glad  to  find  I  have  the  sanction  of  such  high  authorities 
for  entertaining  the  question  raised  by  this  appeal ;  and  I  can  have 
no  hesitation,  therefore,  in  varying  the  order  of  the  Vicb-Chancbllor 
by  declaring  that  the  defendant,  the  trustee,  must  personally  pay 
the  costs,  so  far  as  they  have  been  occasioned  by  his  improper 
investment  of  the  trust  money,  including  all  the  costs  of  bringing 
it  into  Court.— Eeg.  Lib.  A.  1838,  fol.  1211. 


Anoell 

V. 

Davis. 


[366] 


TTJLLETT  v.  AKMSTRONG. 

(4  My.  &  Cr.  377—407 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  41 ;  4  Jur.  34 ;  aflarming 
1  Beav.  1 ;  8  L.  J.  (N.  S.)  Ch.  19 ;  2  Jur.  912.) 

If  property  be  given  or  settled  tx)  the  separate  use  of  a  woman  unmarried 
when  the  settlement  or  gift  takes  effect,  and  she  be  prohibited  against 
anticipating  it,  it  will,  if  not  alienated  by  her  when  discovert,  be  enjoyed 
by  her  as  her  separate  estate,  during  any  coverture  or  covertures  to  which 
she  may  afterwards  be  subject ;  and  she  will,  during  the  existence  of  such 
coverture  or  covertures,  be  unable  to  anticipate  it. 

[This  was  an  appeal   from  the  well-known  decision  of  Lord 
LANODAiiE,  M.R.,  reported  in  1  Beav.  1  (2),  to  the  effect  stated  in  the 


(1)  This  is  no  ground  for  exception : 
Taylor  v.  Dowlen  (1869)  L.  B.  4  Ch.  at 
p.  698. 

(2)  Several    well-known     passages 


from  Lord  Langdale*s  judgment  at  the 
Rolls  Court  taken  from  1  Beav.  will  be 
found  in  vol.  49  of  the  Revised  Reports. 
—O.  A.  S. 


1839. 

Jan.  21,  22, 

23,  24. 

jRolls  Cinirt. 

Lord 

Lanodale, 

M.R. 

On  Appeal. 

1840. 
Jan.  22. 

Lord 

COTTENHAM, 

L.C. 

[377] 
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Tdllettt      head-note.      The  law  upon  the  points  thas  decided  is  now  settled 
armsteosg.   beyond  the  need  of  any  authority,  and  it  will  be  suflBcient  for  the 
purposes  of  this  report  to  retain  the  following  passages  from  the 
judgment  on  this  appeal :] 

The  Lord  Chancellor,  [in  the  course  of  his  judgment,  said  :] 

[  393  ]  When  once  it  was  established  that  the   separate  estate  of  a 

married  woman  was  to  be  so  far  enjoyed  by  her  as  a  feme  sole,  as 
to  bring  with  it  all  the  incidents  of  property,  and  that  she  might 
therefore  dispose  of  it  as  a  feme  sole  might  do,  it  was  found  that, 
to  secure  to  her  the  desired  protection  against  the  marital  rights, 
it  was  necessary  to  qualify  and  fetter  the  gift  of  the  separate  estate 
'  by  prohibiting  anticipation.  The  power  to  do  this  was  established 
by  authority,  not  now  to  be  questioned,  but  which  could  only  have 
been  founded  upon  the  power  of  this  Court  to  model  and  qualify 
an  interest  in  property  which  it  had  itself  created,  without  regard 
to  those  rules  which  the  law  has  established  for  regulating  the 
enjoyment  of  property  in  other  cases. 

If  any  rule,  therefore,  were  now  to  be  adopted,  by  which  the 
separate  estate  should,  in  any  cases,  be  divested  of  the  protection 
of  the  clause  against  anticipation,  it  would,  in  such  cases,  defeat 
the  object  of  the  power  so  assumed. 

A  feme  covert  with  separate  estate,  not  protected  by  a  clause 
against  anticipation,  is,  in  most  cases,  in  a  less  secure  situation 
than  if  the  property  had  been  held  for  her  simpyly  upon  trust.  In 
the  latter  case,  this  Court,  with  the  assistance  of  her  trustees,  can 
effectually  protect  her  :  in  the  other,  her  sole  dependance  must  be 
upon  her  husband  not  exercising  that  influence  or  control,  which, 
if  exercised,  would,  in  all  probability,  procure  the  destruction  of  her 
separate  estate.  In  the  case  of  a  gift  of  separate  estate  with  a  clause 
[  'SO*  ]  against  anticipation,  the  *author  of  the  gift  supposes  that  he  has 
effectually  protected  the  wife  against  such  influence  or  control. 
Upon  what  principle  can  it  be  that  this  Court  should  subject  her 
to  it,  and  by  so  doing  defeat  his  purpose  and  completely  alter  the 
character  and  security  of  his  gift  ?  The  separate  estate  and  the 
prohibition  of  anticipation  are  equally  creatures  of  equity,  and 
equally  inconsistent  with  the  ordinary  rules  of  property.  The  one 
is  only  a  restriction  and  qualification  of  the  other.  The  two  must 
stand  or  fall  together.  Indeed,  I  do  not  find  any  allusion,  in  any 
case,  to  the  possibility  of  the  one  surviving  the  other,  until  after 
the  discussion  as  to  the  continuing  of  the  separate  estate  through 
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a  subsequent  coverture  had  commenced.     In  the  consideration  of     Tullstt 
the  cases  upon  which  I  am  about  to  enter,  I  shall  assume  that  armbtbono. 
there  is  no  ground  whatever  for  the  attempt  which  has  been  made 
in  argument  to   separate  the  two.      Every  authority,  therefore, 
which  bears  upon  the  one,  will  bear  equally  upon  the  other. 

In  a  c€kse  of  so  much  importance,  and  which  has  excited  so  much 
interest,  I  have  thought  it  my  duty  not  only  to  consider  every  case 
which  has  been  referred  to  in  argument,  but  to  endeavour  to  obtain 
all  other  information  which  was  within  my  reach.  I  will  first 
examine  the  cases  which  are  supposed  to  support  the  proposition, 
that  the  absolute  interest  of  the  woman  which  she  unquestionably 
possesses  in  property  given  for  her  separate  use,  though  with  a 
prohibition  against  anticipation,  up  to  the  moment  of  her  subse- 
quent marriage,  becomes  subject  to  all  the  qualifications  and 
restrictions  of  the  gift,  upon  such  marriage. 

[After  referring  to  the  cases  his  Lordship  continued :] 

I  have  over  and  over  again  considered  this  subject,  with  a  great  [  404  ] 
anxiety  to  find  some  principle  of  property  consistent  with  the 
existing  decisions,  upon  which  the  preservation  of  the  separate 
estate  during  a  subsequent  coverture  could  be  supported.  I  have 
been  anxious  to  find  means  of  preserving  it,  not  only  to  maintain 
those  existing  arrangements  which  have  proceeded  upon  the  ground 
of  its  validity,  but  because  I  think  it  desirable  that  the  rule 
should,  if  possible,  be  established  for  the  future,  believing,  as  I  do, 
that  when  a  marriage  takes  place,  the  wife  having  property 
settled  to  her  separate  use,  all  the  parties  in  general  suppose  that 
it  will  so  continue  during  the  coverture.  To  permit  the  husband, 
therefore,  to  break  through  such  a  settlement,  and  himself  to 
receive  the  fund,  would,  in  general,  bo  contrary  to  the  intention  of 
the  parties,  and  unjust  towards  the  wife.  This  view  of  the  case 
has  led  to  a  suggestion  which  has  often  been  made  in  argument, 
by  which  the  object  might  be  attained  without  violating  any  rule  of 
property,  namely,  by  supposing  the  husband,  marrying  a  woman 
with  a  property  so  settled,  tacitly  to  assent  to  such  settlement, 
or  at  least  to  be  bound  by  an  equity  not  to  dispute  it.  *I  was  [  '^os  ] 
for  some  time  much  disposed  to  adopt  this  view  of  the  subject ;  and 
in  all  cases  in  which  the  husband  was  cognizant  of  the  fact,  there 
would  be  much  of  equitable  principle  to  support  the  gift  or 
settlement  against  him ;  but  putting  the  title  of  the  wife  upon 
such  assent  of  the  husband,  assumes  that,  but  for  such  assent,  it 
would  not  exist.     It  abandons  the  idea  of  the  old  separate  estate 
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TuLLBTT  continuing  through  the  subsequent  coverture,  and  supposes  a  new 
Armstrong,  separate  estate  to  arise  from  the  act  of  the  husband.  If  the  title  of 
the  wife  were  to  rest  upon  that  supposition,  I  fear  that  the  remedy 
would  be  very  inadequate,  and  that  questions  would  constantly 
arise  as  to  how  far  the  circumstances  of  each  case  would  afford 
evidence  of  assent,  or  raise  this  equity  against  the  husband. 

After  the  most  anxious  consideration,  I  have  come  to  the  con- 
clusion that  the  jurisdiction  which  this  Court  has  assumed  in  similar 
cases,  justifies  it  in  extending  it  to  the  protection  of  the  separate 
estate,  with  its  qualification  and  restrictions  attached  to  it,  through- 
out a  subsequent  coverture ;  and  resting  such  jurisdiction  upon 
the  broadest  foundation,  and  that  the  interests  of  society  require 
that  this  should  be  done.  When  this  Court  first  established  the 
separate  estate,  it  violated  the  laws  of  property  as  between 
husband  and  wife ;  but  it  was  thought  beneficial,  and  it  prevailed. 
It  being  once  settled  that  a  wife  might  enjoy  separate  estate  as  ajeme 
sole,  the  laws  of  property  attached  to  this  new  estate ;  and  it  was 
found,  as  part  of  such  law,  that  the  power  of  alienation  belonged 
to  the  wife,  and  was  destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and  by  another  violation  of  the  laws  of 
property  supported  the  validity  of  the  prohibition  against  alienation. 
[  406  ]  In  the  case  now  under  consideration,  if  the  after-taken  husband 

be  permitted  to  interfere  with  the  property  given  or  settled  before 
the  marriage  to  the  separate  use  of  the  wife,  much  of  the  benefit 
and  security  of  the  rules  which  have  been  so  established  will  be 
lost.  Why  then  should  not  equity  in  this  case  also  interfere ;  and 
if  it  cannot  protect  the  wife  consistently  with  the  ordinary  rules  of 
property,  extend  its  own  rules  with  respect  to  the  separate  estate, 
so  as  to  secure  to  her  the  enjoyment  of  that  estate  which  has  been 
so  invented  for  her  benefit  ?  It  is,  no  doubt,  doing  violence  to  the 
rules  of  property,  to  say  that  property  which,  being  given  with 
qualifications  and  restrictions  which  are  held  to  be  void,  belonged 
absolutely  to  the  woman  up  to  the  moment  of  her  marriage,  shall 
not  be  subject  to  the  ordinary  rules  of  law  as  to  the  interest  which 
the  husband  is  to  take  in  it  (and  that  is  the  sense,  and  the  only 
sense,  in  which  the  expression  used  in  Mdssey  v.  Parker  (i),  "why 
may  she  not  by  the  act  of  marriage  give  it  to  her  husband,"  is  to 
be  understood) ;  but  it  is  not  a  stronger  act  to  prevent  the  husband 
from  interfering  with  such  property,  than  it  was  originally  to 
establish  the  separate  estate,  or  to  maintain  the  prohibition  against 

(1)  2  My.  &  K.  174. 
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alienation.     [His  Lordship  here  referred  to  several  cases  which  are      Tullett 

virtually  superseded  by  Tullett  v.  Armstrong,  and  concluded  his   Armstrong. 

judgment  by  saying :] 

In  establishing  the  validity  of  the  separate  estate  with  its  qualifi-        [  407  ] 

cation,  which  constitutes  its  value,  that  is,  the  prohibition  against 

anticipation,  I  am  not  doing  more  than  my  predecessors  have  done 

for  similar  purposes,  and  I  have  much  satisfaction  in  finding  myself 

justified,  upon  the  grounds  I  have  stated,  in  doing  what  in  me  lies 

to  dissipate  the  alarm  which  has  prevailed  lest  the  separate  estate 

should  be  held  not  to. exist  at  all  during  the  subsequent  coverture, 

or,  what  would  in  many  cases  be  a  greater  evil,  that  it  should 

exist  without  the  protection  of  the  clause  against  alienation. 

I  therefore 

Affirm  the  decree  appealed  from. 
Deposit  returned.     No  costs. 


NEWLANDS  v.  PAYNTER.  i839. 

(4  My.  &  Or.  408—419 ;  S.  C.  (nom.  Newlands  v.  Holmes)  4  Jur.  282.)  ^^'^' 

Personal  chattels  bequeathed  to  a  single  woman  for  her  separate  use,        jPeh.  28. 

but  without  the  intervention  of  any  trustee,  cannot  be  seised  in  execution  

by  a  judgment  creditor  of  an  after- taken  husband.  Lord 

COTTENHAM, 

John  Peter  Rbd^a,  the  father  of  the  plaintiff,  being  possessed  L.c. 
of  three  leasehold  houses,  Nos.  14,  15,  and  19,  West  Square,  in  ^  ^^^  -' 
the  parish  of  St.  George,  Southwark,  and  the  furniture,  plate, 
linen,  and  household  utensils  in  the  house  No.  19,  West  Square,  by 
his  will,  dated  the  8rd  of  October,  1888,  gave  to  the  plaintiff,  by 
her  then  name  of  Mary  Sarah  Reina,  all  his  property  whatsoever ; 
and  he  thereby  specifically  directed  and  ordered  that  any  property 
he  might  have  given  or  should  give  to  the  plaintiff  should  not  be 
liable  or  subject  to  the  interference  or  control  in  any  way  of  any 
person  or  husband  she  might  be  married  to,  or  liable  to  his  then 
present  or  future  debts ;  but  her  receipt  alone  should  be  a  discharge 
for  all  and  every  sums  of  money  or  effects  he  might  give  or  leave  to 
the  plaintiff ;  and  that  the  plaintiff  should  dispose  of  the  same  by 
her  will  and  testament  as  she  pleased,  notwithstanding  her  coverture. 

The  testator  died  on  the  9th  of  October,  1888,  and  his  will  was 
proved  by  the  plaintiff  on  the  28rd  of  the  same  month. 

On  the  20th  of  November,  1888,  the  plaintiff  married  the  defen- 
dant William  Newlands,  and  after  the  marriage, *she  and  her  husband       [  '409  ] 
look  up  their  abode  in  the  house  No.  19,  West  Square,  in  which  were 
various  goods  and  chattels  which  had  belonged  to  the  testator. 

9-2 
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Newlandb        In  the  month  of  July,  1888,  the  defendant  Holmes  commenced 

r. 

payntbr.  an  action  of  trespass  against  the  defendant  William  Newlands, 
which  action  was  tried  at  the  Surrey  Summer  Assizes,  1889,  and  a 
verdict  obtained  for  200L  and  costs,  upon  which  judgment  was 
afterwards  signed,  and  on  the  26th  of  November,  1889,  a  writ  of 
Jieri  facias  was  issued,  and  was  delivered  to  the  defendant  Paynter 
as  sheriff  of  Surrey. 

The  plaintiff  apprehending  that  the  sheriff  would  seize  the  goods 
and  chattels  in  the  house  No.  19,  West  Square,  in  which  she  and 
her  husband  still  resided,  filed  the  present  bill  on  the  27th  of 
November,  1889,  praying  that  the  sheriff  might  be  restrained  by 
injunction  from  executing  the  writ  before  mentioned,  or  any  writ 
or  process  in  the  action,  against  the  said  leasehold  premises,  or 
against  the  goods  and  chattels  in  the  house  No.  19,  West  Square, 
or  against  any  part  of  the  said  property,  and  from  levying  the  200/. 
and  costs,  or  any  part  of  it,  out  of  the  same ;  and  that  the  defendant 
Holmes  might  be  in  like  manner  restrained  from  levying  or  causing 
to  be  levied  any  execution  in  respect  of  his  claims  against  the 
defendant  William  Newlands,  in  the  action  or  under  the  judgment 
therein,  on  the  said  property,  or  any  part  thereof;  and  that,  in 
particular,  he  might  be  restrained  from  taking  any  proceedings 
to  compel  the  sheriff  to  execute  the  writ  before  mentioned ,  or  any 
writ  or  process  in  the  action,  against  the  said  leasehold  premises, 
goods,  and  chattels,  or  any  part  thereof. 
[  *io  ]  Upon  this  bill  being  filed,  it  was  supported  by  an  affidavit  of  the 

plaintiff,  stating  the  before-mentioned  facts ;  and  stating  that  she 
had  not,  at  the  time  of  her  marriage,  or  at  any  time  since  her 
father's  death,  any  property  except  that  which  she  took  under 
her  father's  will ;  that  all  the  goods  and  chattels  now  in  the  house 
No.  19,  West  Square,  had  belonged  to  the  testator,  except  certain 
specified  articles  which  had  been  bought  out  of  the  plaintiff's 
separate  income,  and  with  monies  to  which  the  plaintiff  was  entitled 
for  her  separate  use;  and  that  the  same  had  been  purchased  to 
supply  the  wear  and  tear  of  the  goods  and  chattels  which  were  in 
the  house  at  her  father's  death  ;  and  that  no  part  of  the  goods  and 
chattels  now  in  the  house  had  been  purchased  by  the  defendant 
William  Newlands ;  and  stating  that  the  plaintiff  had  given  notice 
to  the  defendant  Holmes  that  the  leasehold  premises  and  the  goods 
and  chattels  were  the  property  of  the  plaintiff,  and  held  by  her  for 
her  separate  use,  and  were  not  liable  to  the  debts,  engagements, 
or  control  of  her  husband. 
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Upon  this  affidavit,  the  Vicb-Chancellor,  on  the  28th  of  November,  Newlands 
1839,  granted,  ex  parte,  an  injunction,  in  the  terms  of  the  prayer  patnter. 
of  the  bill. 

On  the  2nd  of  December,  1839,  the  defendant  Holmes  moved, 
before  the  Vice-Chancellor,  that  the  injunction  might  be  dissolved 
vith  costs ;  but  his  Honour  refused  the  motion  with  costs,  and  the 
sheriflf,  who  was  then  in  possession,  thereupon  withdrew. 

The  defendant  Holmes  then  moved,  before  the  Lord  Chancellor, 
that  the  Vicb-Chancellob's  order  of  the  2nd  of  December  might  be 
discharged,  and  that  the  injunction  might  be  dissolved  with  costs. 

[On  the  5th  of  December,  the  Lord  Chancellor  dissolved  the        i^^*^] 
injunction    and   allowed    the   sheriff  to   resume    possession,   but 
restrained  him  by  injunction  from  selling  the  property. 

The  plaintiff  subsequently  (on  the  ground  of  the  recent  decisions         i^^'*- 
in  TtUlett  v-  Armstrong)  applied  to  the  Lord  Chancellor  for  an  order         111 ' 
directing  the  withdrawal  of  the  execution.  [  *i^  J 


After  argument :] 
The  Lord  Chancellor  said :  [  *^^  ] 

I  am  very  unwilling  to  defer  disposing  of  this  case  till  the  hearing 
of  the  cause.  So  far  as  the  will  gives  property,  I  have  no  doubt 
about  it ;  but  as  to  what  falls  within  the  terms  of  the  will,  that  is  a 
question  of  fact  as  to  which  I  cannot  determine.  When  once  it  is 
decided  that  subsequent  marriage  operates  upon  property  given 
to  a  single  woman  to  her  separate  use,  it  must  operate  with  all  its 
consequences.  If  the  woman  were  married  at  the  testator's  death, 
no  doubt  would  be  raised ;  and  the  principle  of  my  decision  was  that 
the  subsequent  marriage  attaches  upon  the  property  as  it  is.  There 
is  no  evidence  at  present  what  the  property  is.  I  should  propose  a 
reference  to  the  Master  to  inquire  whether  any,  and  what  part,  of 
the  property  in  the  possession  of  the  sheriff  passed  under  the  will. 

Mr.  Wigram  then  mentioned  that  it  was  stated  on  affidavit 
that  part  of  the  property  had  been  purchased  with  the  plaintiff's 
savings  out  of  the  income  of  her  separate  estate. 

The  Lord  Chancellor  : 

As  that  is  stated  on  affidavit  you  can  have  an  inquiry  whether, 
if  any  part  of  the  property  did  not  pass  under  the  will,  by  whom  and 
by  what  means,  and  out  of  what  fund  such  part  was  purchased. 

[An  inquiry  was  directed  accordingly.] 
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ELAND  V.  ELAND. 

(1  Beav.  235—251:  S.  C.  2  Jur.  852;  affirmed  4  My.  &  Cr.  420—430;  S.  C. 
8  L.  J.  (N.  S.)  Ch.  289 ;  3  Jur.  474.) 

A  testator  devised  his  real  estate,  charged  with  the  payment  of  his  debts 
and  legacies,  to  his  eldest  son  in  fee,  and  appointed  him  executor.  Nine 
years  after  the  testator's  death,  the  devisee,  being  then  in  possession, 
mortgaged  the  estate,  and  covenanted  against  all  incumbrances  except  the 
legacies.  In  a  suit  subsequently  instituted  by  one  of  the  legatees  for  pay- 
ment of  his  legacy,  the  estate  was  sold,  and  the  proceeds  proved  insufficient 
to  satisfy  the  testator's  unpaid  debts  and  legacies,  together  with  the  mort- 
gage money.  Held,  that  the  mortgagee's  title  was  complete,  subject  only 
to  the  amount  of  the  legacies;  and  therefore,  that,  after  reserving  the 
amount  of  the  legacies,  the  mortgagee  was  entitled  to  the  residue  of  the 
fimd  as  a  security  for  his  debt,  and  that  the  amount  so  reserved  was  assets 
of  the  testator  unadministered,  and  was,  therefore,  to  be  applied,  first  in 
satisfaction  of  his  debts,  and  then,  so  far  as  it  would  extend,  in  payment 
of  his  legacies. 

The  rule  relieving  a  purchaser  from  seeing  to  the  application  of  his 
purchase  money  where  there  is  a  general  charge  of  debts  and  legacies,  has 
reference  to  the  state  cf  things  at  the  death  of  the  testator ;  and  if  the 
debts  are  afterwards  paid,  leaving  the  legacies  charged,  that  circumstance 
cannot  vary  the  rule. 

[1  Beav.  235]  Thb  testator,  Thomas  Eland,  by  his  will  dated  in  June,  1817, 
after  directing  all  his  just  debts  and  funeral  and  testamentary 
[  •sse  ]  expenses  to  be  fully  paid  and  satisfied,  *and  charging  his  real  estate 
in  aid  of  his  personal  estate  with  the  payment  thereof  accordingly, 
gave  and  devised  to  his  wife  one  annuity  or  clear  yearly  rent  charge 
of  80Z.,  which  he  expressly  charged  upon  his  real  estate  at  Metham 
thereinafter  devised,  and  he  directed  the  same  to  be  paid  to  her 
half-yearly,  and  the  first  payment  thereof  to  commence  upon  the 
half-yearly  day  that  should  next  happen  after  she  should  leave 
their  children  at  Metham  aforesaid,  and  go  to  live  elsewhere ;  with 
powers  of  distress,  entry  and  sale,  in  case  the  same  should  be  in 
arrear.  And  the  said  testator  gave  to  the  plaintiff,  his  second  son, 
Abraham  Eland,  the  legacy  or  sum  of  2,000/.,  and  to  his  daughter 
Margaret  the  legacy  or  sum  of  600Z.,  to  be  paid  to  them  respectively 
when  and  as  they  should  attain  their  respective  ages  of  twenty-one 
years :  and  subject  to  the  pa3m[)ent  of  the  said  rent  charge  and  the 
several  legacies  thereinbefore  bequeathed,  the  testator  gave,  devised 
and  bequeathed  his  messuage,  &c.and  hereditaments  at  Metham,  and 
his  personal  estate,  unto  his  son  Thomas  Eland,  his  heirs,  executors, 
administrators  and  assigns,  and  he  appointed  him  executor. 

By  a  codicil  to  his  will,  dated  in  December,  1816,  the  testator 
gave  a  legacy  of  600Z.  to  his  daughter  Mary. 

The  testator  died  in  1817,  leaving  Thomas  Eland  his  eldest  son 
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and  heir-at-law,  who  proved  his  will  and  entered  into  posaession  of       Blakd 
his  property.  ElInd. 

The  testator's  daughter  Mary  died  an  infant  shortly  after  the 
testator^s  death,  namely,  in  August,  1817 ;  Margaret  attained  her 
age  of  twenty-one  years  in  December,  1829,  and  married  Nicholas 
Blanshard ;  and  Abraham  attained  his  age  of  twenty-one  years  in 
1882,  *at  which  respective  times  their  legacies  became  payable.  [  *237  ] 

In  April,  1826,  while  all  the  legatees  were  infants,  by  indentures 
of  lease  and  release,  dated  the  5th  and  6th  of  April,  1826,  made 
between  Thomas  Eland,  therein  described  as  ''  the  eldest  son  and 
heir-at-law  and  devisee  in  fee,  named  in  the  last  will  and  testament 
of  Thomas  Eland  deceased,"  of  the  one  part,  and  Mary  Dunn 
Crooke  of  the  other  part,  after  reciting  that  Thomas  Eland  had 
occasion  to  borrow  l,000i.,  which  Mary  D.  Crooke  (i)  had  agreed  to 
lend,  he,  Tho  nas  Eland,  mortgaged  the  property  devised  by  the 
testator,  to  Mrs.  Crooke  in  fee,  for  securing  the  1,000Z.  and  interest; 
and  he  covenanted  against  incumbrances,  ''save  and  except  the 
legacies  given  and  bequeathed  by  the  said  will  of  the  said  Thomas 
Eland  deceased  to  Abraham  Eland,  Margaret  Eland  and  Mary 
Eland,"  payable  to  them  when  they  should  attain  twenty-one, 
''  and  save  also  and  except  an  annuity  of  80/.  to  Mary  Eland,  the 
mother  of  the  said  Thomas  Eland,  given  and  devised  by  the  said 
will  of  Thomas  Eland,  deceased." 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  of 
May,  1826,  Thomas  Eland  mortgaged  the  property  to  a  Mrs. 
Seaman  in  fee,  to  secure  500{.  and  interest ;  and  the  deed  contained 
the  following  clause :  **  And  it  is  hereby  declared  that  the  heredita- 
ments and  premises  hereby  granted  and  released,  or  intended  so  to 
be,  are  already  mortgaged  to  Mary  Dunn  Crooke,  by  indentures  of 
lease  and  release  bearing  date  respectively  the  5th  and  6th  April 
last,  and  both  made  or  expressed  to  be  made  between  the  said 
Thomas  Eland,  party  hereto,  of  the  one  part,  and  said  M.  D.  Crooke 
of  the  other  part,  for  the  sum  of  1,000Z.  and  interest." 

By  another  indenture,  dated  the  27th  of  April,  1830,  made  [238] 
between  Thomas  Eland  of  the  first  part,  Mrs.  Crooke  of  the  second 
part,  and  Nicholas  Blanshard  (who  had  married  the  testator's 
daughter  Margaret)  of  the  third  part,  after  reciting  the  indentures 
of  the  5th  and  6th  of  April,  1826,  and  that  Thomas  Eland  had 
applied  to  Mrs.  Crooke  to  lend  him  500Z.,  Thomas  Eland  covenanted 
that  the  property  should  remain  as  a  security  for  the  5001. ;  and 
(1)  **  Crook  **  in  the  other  reports  of  this  case. 
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Klakd  reciting  the  bequest,  by  the  will  and  codicil  of  the  testator,  of  600Z.  to 
Bland.  his  daughter  Margaret,  with  which  he  had  encumbered  his  heredita- 
ments at  Metham;  and  reciting  that,  on  the  day  of  the  date  thereof, 
Thomas  Eland  had  paid  unto  Nicholas  Blanshard  the  said  legacy 
of  5002.,  Blanshard  and  Thomas  Eland  joined  in  releasing  the 
property  from  the  legacy  of  500Z. 

By  the  death  of  the  testator's  daughter  Mary,  Nicholas  Blan- 
shard, in  right  of  his  wife,  became  entitled  to  one  third  part  of  her 
legacy,  and  the  plaintiff  Abraham  Eland,  who  at  that  time  was 
under  twenty-one,  also  became  entitled  to  another  third ;  and  by  an 
indenture  of  the  27th  of  April,  1881,  made  between  Thomas  Eland 
of  the  first  part,  Mrs.  Crooke  of  the  second  part,  and  Nicholas 
Blanshard  of  the  third  part,  after  reciting  the  indenture  of  the 
27th  of  April,  1830,  in  consideration  of  a  further  sum  of  850Z., 
Thomas  Eland  executed  a  further  charge  upon  the  property  for 
securing  that  sum ;  and  reciting  the  legacy  to  Mary,  and  that  by 
her  death  Nicholas  Blanshard,  in  right  of  his  wife,  became  entitled 
to  one  third  of  her  legacy  of  5001. ;  and  also  reciting  that,  on  the 
day  of  the  date  of  the  said  indenture  of  the  27th  day  of  April,  1881, 
Thomas  Eland  had  paid  unto  Nicholas  Blanshard  166Z.  13s.  4d. 
so  due  to  Margaret  Blanshard,  and  that  Nicholas  Blanshard  had 
[  •239  ]  agreed  to  release  and  discharge  the  real  estate  of  the  *testator 
Thomas  Eland,  therein  before  mentioned  and  described,  from 
payment  of  166Z.  13s.  4rf.,  it  was  witnessed  that  Nicholas  Blanshard 
released  the  property  from  the  166/.  18s.  4d. 

By  a  similar  deed,  dated  the  27th  of  April,  1882,  Thomas 
Eland  executed  a  further  charge  to  Mrs.  Crooke  for  the  sum 
of  150Z. ;  and  Abraham  Eland,  who  had  attained  twenty-one, 
released  the  property  from  his  166Z.  18s.  4d.,  being  one  third 
of  Mary's  legacy,  to  which  he  had  become  entitled. 

The  legacy  of  2,000Z.,  to  which  the  plaintiff,  Abraham  Eland, 
was  entitled,  being  unpaid,  he  filed  this  bill  to  compel  payment. 

By  the  original  decree  it  was  referred  to  the  Master  to  take 
the  usual  accounts. 

The  Master  reported  that,  as  to  the  personal  estate  of  the 
testator,  "it  being  alleged  on  the  part  of  the  defendant,  Thomas 
Eland,  that  he  was  utterly  incapable  of  making  out  such 
accounts,  the  several  other  parties  had  waived  the  taking  such 
accounts ; "  and  he  found  that  the  only  creditor  of  the  deceased 
was  Robert  Eland,  for  a  debt  due  on  bond  and  for  interest, 
which   amounted   to   5691.  6s. ;  and  he  found  that  the  legacy  of 
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2,00(M.    was    due   to   Abraham   Eland,   with    interest,  amounting       Eland 
together  to  2,820^  18«.  id.;  and   he  found  that  the  annuity  to       elakd. 
the  widow  commenced  in  March,  1881 ;  and   he  found  that  the 
testator's  property  had  sold  for  5,0502. 

The  real  estate  was  insufficient  to  pay  the  debt  and  legacies  of 
the  testator,  and  the  mortgages. 

[The  case  came  on  for  hearing  on  further  consideration  by  the 
Mastbb  of  the  Rolls,  who,  in  the  course  of  his  judgment,  after 
stating  the  facts  of  the  case,  said :] 

The  plamtiff's  legacy  of  2,000/.  being  unpaid,  this  bill  is  filed       ^ee^^, 
to  compel  payment.    On  the  inquiry  under  the  decree,  it  appears        [  249  ] 
that  the  bond  debt  remains  unpaid.     The  account  of  the  personal 
estate  was  waived,  and    the  real  estate  is  insufficient  to  pay  the 
debt  and  legacies  of  the  testator  and  the  mortgages. 

It  is  admitted,  that  as  between  the  annuitant  and  the  legatee, 
the  annuitant  is  entitled  to  be  preferred ;  but  it  is  contended  by 
the  plaintiff,  that  the  creditor  and  the  legatees  ought  to  liave 
priority  before  the  mortgagees  ;  and  that  at  all  events,  the  plaintiff, 
as  legatee,  and  the  widow,  as  annuitant  under  the  will,  are  by 
the  form  and  nature  of  the  mortgage  deeds,  entitled  to  preference. 

On   the    other    hand,   the  mortgagees  insist  that  they  fairly        [  250  ] 
advanced  the  money  to  the  devisee  and  executor,  and  were  not 
bound  to  see  to  the  application  of  it;    and  that  if  not  exempt 
from  the  legacies,  they  are  exempt  from  the  debt. 

In  the  case  of  Watkin  v.  Cheek  (1)  it  was  determined,  that  if  in  a 
case  of  this  sort,  the  circumstances  of  the  transaction  showed  that 
the  money  was  not  to  be  applied  in  payment  of  the  debts  or 
legacies,  the  mortgagee  must  hold,  liable  to  the  charge. 

Now  the  circumstances  of  this  transaction  do  show  that  the  first 
advance  of  1,000{.  was  not  to  be  applied  in  payment  of  the  legacies ; 
and,  therefore,  the  mortgagee  held  subject  to  the  legacies.  It  is 
argued,  that  the  circumstances  show,  that  the  money  was  not  to  be 
applied  in  payment  of  debts.  In  the  deed  Thomas  Eland  is 
described  as  heir  and  devisee  of  the  testator  ;  and  it  being  recited, 
that  he  had  occasion  to  borrow  the  money,  and  had  requested  the 
money  to  be  lent  to  him,  it  is  argued  to  be  clear,  that  the  whole 
transaction  was  by  him,  as  owner  of  the  estate  and  for  his  own 
benefit ;  I  am,  however,  of  opinion  that  these  circumstances  do  not 

(1)  25  B.  R.  181  (2  Sim.  &  St.  199). 
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Eland  lead  to  that  conclusion :  he  was  the  person  whose  duty  it  was  to 
Eland.  raise  and  receive  the  money,  and  apply  it  for  payment  of  the  debts ; 
and  I  think  that  there  is  nothing  in  the  deeds  to  show  that  the 
money  was  not  to  be  duly  applied,  and  the  consequence  appears  to 
me  to  be,  that  the  mortgagee  holds,  subject  to  the  amount  of  the 
unpaid  legacies  and  annuity,  but  not  to  the  debt. 

The  amount  of  the  unpaid  legacy  is  reserved  out  of  the  security, 

[  •251  ]       and  is  recoverable  by  the  executor  and  *mortgagor  ;  and  coming 

to   his    hands   as   executor   I    think   that    however    contrary  to 

his  intention  at  the  time  of  the  transaction,  it  is  assets  for  the 

payment  of  the  debt. 

1839.  By  the  order  on  further  directions  made  by  the  Master  of  the 

[  4  My.  &  Cr.  RoLLs,  it  was,  in  substance,  declared  that  the  mortgage  security 

^'^^  ^         executed  by  the  defendant  Thomas  Eland  to  the  defendant  Mary 

Dunn  Crook  was  subject  to  the  annuity  given  to  the  defendant 

Mary  Eland,  the  widow  of  the  testator,  she  electing  to  take  the 

same  in  lieu  of  dower,  and  also  to  the  plaintiff's  legacy  of  2,000/., 

but  was  not  subject  to  the  bond  debt  of  600/.  found  due  to  Robert 

Eland.    And  it  was  further  declared,  that  the  legacy  and  interest, 

and  the  value  of  the  annuity  and  the  arrears  thereof,  were  to  be 

borne  by  the  real  estate  so  mortgaged,  in  priority  to  the  defendant's 

mortgage ;  but  that  the  sums  to  be  set  apart,  as  after-mentioned, 

to  answer  the  same,  were  general  assets  of  the  testator's  estate,  and 

liable  to  pay  the  bond  debt  and  interest  in  the  first  place.    ♦     ♦     * 

[  422  ]  The    plaintiff   presented    a    petition    of    appeal    to    the    Lord 

Chancellor.  ♦     *     ♦ 

Mr.  Temple  and  Mr,  Houpell,  in  support  of  the  appeal, 
[  '423  ]  referred  to  Watkins  v.  Cheek  (i),  and  Johnson  v.  Kennett(2),  *and 
contended  that  on  the  principle  of  those  cases,  the  reservation 
of  the  charge  of  legacies,  contained  in  the  mortgage  deed, 
necessarily  imposed  on  the  mortgagee  the  duty  of  seeing  that 
the  mortgage  money  was  properly  applied.     *     ♦     ♦ 

Mr.  Richards  and  Mr.  Loftus  Lowndes,  for  the  mortgagee, 
insisted  that  Watkins  v.  Cheek  was  a  case  of  circumstances, 
furnishing  no  general  principle;  and  that  Johnson  v.  Ke.nnett 
had  been  reversed  by  Lord  Lyndhurst  on  appeal.  There  was, 
therefore,  no  pretence  for  charging  the  mortgagee  further  than 

(1)  26  R.  R.    181   (2  Sim.   &   St.  (2)  41  R.  R.   145  (6  Sim.  384;  re- 

199).  versed  3  "My.  &  K.  624). 
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he  had,  by  the  deed,  submitted  to  be  charged ;  and  the  contest  Eland 

lay  entirely  *between   the  legatee  and   the    creditor,   the   single  blahd. 

question  being,  which  of  the  two  should  have  the  benefit  of  the  [  '424  ] 
reservation  contained  in  the  mortgage  deed. 

Mr.  Wigravi,  for  the  bond  creditor  (who  had  appeared  by 
counsel  in  the  Court  below),  contended  that  *  *  the  creditor 
was  entitled  to  have  his  debt  paid  out  of  the  fund,  in  preference 
to  the  claim  of  the  legatees. 

Mr.  Temple,  in  reply,  submitted  that  here  was  a  specific 
portion  of  the  estate  expressly  set  apart  for  the  *payment  of  the  L  *-*2°  ] 
legatees,  and  constituting  them  pro  tanto  OMmers  of  the  estate.  It 
was  a  formal  contract  entered  into  with  the  purchaser,  that  a 
portion  of  the  property  should  be  applied  in  satisfaction  of  their 
claims.     ♦     *     ♦ 

Thb  Lord  Chancellor:  -^^^ ^^' 

The  course  which  has  been  adopted  in  the  progress  of  the  cause 
has  given  to  this  case  an  appearance  of  complexity  that  does  not 
really  belong  to  it.  The  peculiarity  is,  that  the  bill  being  filed  by 
a  legatee  whose  legacy  is  charged  on  the  real  estate,  and  the 
question  being  between  the  legatee  and  the  mortgagee,  the  parties 
to  the  suit  waived  all  the  accounts ;  and  the  result  is,  that  so  far 
as  creditors  are  concerned,  the  suit  is  concluded,  and  that  there  is 
now  no  mode  of  ascertaining  whether,  besides  this  property  in 
mortgage,  there  are  any  other  means  of  paying  the  debts. 

The  state  of  circumstances  appeared  to  be  this  :  the  Master 
found  a  debt  due  to  the  bond  creditor,  and  a  sum  of  money  due  to 
the  annuitant  for  arrears  of  her  annuity,  and  a  considerable  sum  of 
money  due  to  the  legatee.  The  estate  was  sold  by  consent,  and  a 
certain  sum,  not  sufiicient,  however,  to  pay  off  the  debts,  legacies, 
and  mortgage,  was  realised  by  the  sale ;  and  when  the  cause  came 
on  before  the  Master  of  the  Rolls  for  further  directions,  the 
question  was,  how  he  was  to  arrange  the  claims  of  these  several 
parties  to  the  fund  which  had  been  so  realised. 

The  principle  of  the  decretal  order  then  made,  was  to  consider  [  ^26  ] 
the  mortgagee's  title  as  good  against  all  parties  except  those  who 
were  specially  reserved  in  the  mortgage  deed.  The  mortgage  was 
made  subject  to  the  plaintiff's  legacy  and  to  the  widow's  annuity. 
Of  course,  therefore,  the  proceeds  of  the  estate  were  liable  to  pay 
the  amount  of  that  legacy  and  of  that  annuity ;    and  then  the 
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Eland  question  arose,  how  was  the  creditor  to  be  provided  for?  There  was 
Eland.  nothing  coming  from  the  testator's  assets  except  that  which  was 
deducted  from  the  mortgagee's  title  on  account  of  the  legacy  and 
annuity  excepted  in  her  mortgage.  The  Master  of  the  Rolls 
considered  that  as  a  part,  and  the  only  available  part,  of  the 
testator's  estate ;  nothing  in  fact  remaining  to  be  administered  but 
that  which  was  excepted  from  the  mortgage.  If  that  was  the 
correct  view  of  the  case,  there  could  be  no  doubt  that  the  creditor 
ought  to  be  paid  out  of  it ;  and  therefore  the  real  question  comes  to 
be,  whether  the  mortgagee  has  or  has  not  a  good  title  as  against  the 
creditor. 

On  the  part  of  the  plaintiff  it  was  contended,  that  there  ought  to 
be  deducted  from  the  mortgagee's  security,  not  only  the  amount 
of  the  legacy  and  the  value  of  the  annuity,  but  also  the  amount 
of  what  was  due  to  the  creditor ;  so  that,  in  paying  the  creditor, 
you  give  the  legatee  a  claim  to  the  extent  of  his  legacy  as  against 
the  mortgaged  estate.      In  support  of   that   argument  two  cases 
were  relied  upon,  being  supposed  to  establish  the  proposition  that, 
under  the  circumstances  of  this  case,  a  mortgagee  is  bound  to  see 
to  the  application  of  his  mortgage  money.    With  respect  to  Watkins 
V.  Cheek  (i),  which  was  one  of  the  cases,  it  is  only  necessary  to 
[  •427  ]      observe  that  the  ground  on  which   *Sir  John  Leach  rested  his 
decision  is  wholly  inapplicable  here.     Whether  the  circumstances 
of  that  case  were  suflSciently  strong  to  justify  the  conclusion  at 
which  the  learned  Judge  arrived,  it  is  not  material  to  consider,  the 
question  being  only  as  to  the  principle  upon  which  Sir  John  Leach 
proceeded.      Now,  the  principle  of  that  decision  is  one  which  has 
been  long  established,  and  which  does  not,  in  the  least,  interfere 
with  the  rule  that,  where  the  debts  are  charged  generally,  the 
purchaser  or  mortgagee  is  not  bound  to  see  to  the  application  of 
the  money — a  rule  introduced  from  the  peculiarity  and  necessity  of 
the  case.     That  rule,  however,  is  subject  to  this  obvious  exception, 
that  if  the  mortgagee  or  purchaser  is  party  to  a  breach  of  trust,  it 
can  afford  him  no  protection.     One  obvious  example  is,  where  a 
devisee  has  a  right  to  sell,  but  he  sells  to  pay  his  own  debt,  which 
is  a  manifest  breach  of  trust,  and  the  party  who  concurs  in  the  sale 
is  aware,  or  has  notice,  of  the  fact  that  such  is  its  object. 

That  is  the  whole  of  the  principle  laid  down  in  Watkins  v.  Cheek ; 
and  whether  the  facts  in  that  case  were  strong  enough  to  support 
the  decision  is  a  different  and  not  now  a  material  question.     It  is 
(1)  25  R  B.  181  (2  Sim.  &  St.  199). 
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only  necessary  to  refer  to  two  or  three  sentences  in  the  judgment       Elakd 
to  show  that  sach  was  the  principle.     [His  Lordship  here  read  part       eland. 
of    Sir    John   Leach's   judgment,   and  proceeded :]      That    case, 
therefore,  -would  be  a  very  good  authority  here,  provided  the  present 
case  afforded  evidence  of  the  mortgagee  being  party  to  a  breach  of 
trast  committed  by  the  devisee. 

The  other  case  cited  was  Johnson  v.  Kennett  (i),  which,  no  doubt, 
would  carry  the  doctrine  a  great  deal  *further  ;  for  there  was  no  [  •^^s  ] 
evidence  in  that  case  of  any  breach  of  trust.  But  then  the 
purchasers  had  reason  to  believe,  from  the  nature  of  the  transaction 
itself,  that  the  debts  had  been  paid  ofif ;  and  being  of  that  opinion 
upon  the  evidence,  the  Yice-Chancellor  considered  that  the  case 
was  the  same  as  if  nothing  but  legacies  had  been  originally  charged ; 
in  which  case,  not  being  protected  by  an  immediate  charge  of  debts, 
the  purchaser  would  not  be  exonerated  from  his  liability  to  see  the 
money  properly  applied. 

If  that  doctrine  had  been  supported,  it  would  have  gone  far  to 
destroy  the  rule  altogether ;  because,  before  it  can  come  to  that,  the 
mortgagee  must  (and  if  he  is  to  be  liable  he  must  in  every  case)  go 
into  an  investigation  of  the  fact  of  how  far  the  debts  have  been 
discharged, — exactly  that  liability  to  which  the  law  considers  that 
he  should  not  be  subjected.  That  was  one  of  the  two  grounds  on 
which  the  Vice- Chancellor  rested  his  judgment  in  Johnson  v. 
Kennetty  viz.,  that  the  transaction  afforded  evidence  that  all  the 
debts  had  been  paid ;  the  other  being  that,  from  the  form  of  the 
conveyance,  it  appeared  that  the  party  who  sold  was  dealing  with 
the  purchasers  as  owner  of  the  estate.  The  latter  ground  is 
manifestly  untenable.  What  evidence  is  it  of  a  breach  of  trust  that 
a  party  having  such  an  estate,  subject  to  such  a  charge,  sells  the 
estate  as  his  own  ?  He  is  in  truth  the  owner,  subject  to  a  charge ; 
and  it  is  his  duty  to  satisfy  the  debts,  which  the  sale  may  be  the 
very  means  of  enabling  him  to  do. 

When  Johnson  v.  Kennett  was  brought  by  appeal  before  Lord 
Lyndhurst  (2),  his  Lordship  reversed  the  decree,  and  observed  that 
the  rule  of  a  purchaser  being  protected  "^from  seeing  to  the  [  *^^^  ] 
appUcation  of  his  purchase  money  by  a  general  charge  of  debts  and 
legacies  had  reference  to  the  state  of  things  at  the  death  of  the 
testator ;  and  that,  if  the  debts  were  afterwards  paid,  leaving  the 
legacies  charged,  that  could  not  vary  the  rule.     I  entirely  concur 

(1)  41  R.  R.  145  (6  Sim.  384;  rev.  (2)  41  R.  R.  145  (3  My.  &  K.  624). 

3  My.  &  K.  024). 
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ELA2ID       in  that  opinion ;    otherwise  the  mortgagee   must,  in  every  case 
Eland.       in   which   there  is  a  charge  of  legacies,   take  upon  himself   to 
investigate  and  ascertain  whether  the  debts  have  been  paid  or  not. 

Taking,  then,  Watkins  v.  Cheek  as  proceeding  upon  the  ground  of 
fraud,  and  taking  Johnson  v.  Kennett,  decided  by  Lord  Lyndhurst 
on  appeal,  as  maintaining  and  not  impeaching  the  rule,  I  have  no 
doubt  that  the  rule  rests  exactly  as  it  did  before  those  cases  were 
determined,  and  has  not  been  shaken  by  either  of  them. 

The  present  is  the  case  of  a  devise  subject  to  the  payment  of 
debts  and  legacies ;  and,  according  to  the  Master's  report,  here  is  a 
debt  not  paid.  How  then  does  the  case  stand  ?  According  to  the 
decision,  the  mortgagee  has  a  right  to  hold  the  estate  discharged 
of  any  obligation  to  see  to  the  application  of  the  purchase  money, 
except  in  so  far  as  she  by  her  own  deed  undertakes  to  be  responsible. 
She  is  only  purchaser  of  so  much  of  the  estate  as  may  remain  after 
payment  of  the  annuity  and  legacies, — and  there  is  no  dispute  as  to 
her  being  liable  to  that  extent, — while  she  is  protected  from  seeing 
to  the  application  of  the  mortgage  money  beyond.  If  so,  she  is 
then  entitled  to  the  whole  of  the  proceeds  of  the  estate  as  his 
security,  ultra  the  amount  of  the  excepted  legacies;  and  that 
amount  has  been  deducted ;  and  so  far  the  mortgagee  is  safe  from 
any  other  claim. 

Can  there  then  be  any  doubt  with  respect  to  the  portion  that  is 
[  •^so  ]  left  ?  What  is  the  sum  which  is  so  deducted  ?  *It  is  so  much  of 
the  testator's  estate  still  unadminister^d.  The  amount  so  deducted 
is  the  measure  of  what  the  mortgagee  did  not  get  a  good  ^tle  to :  it 
remains,  therefore,  as  part  of  the  estate,  and  if  so,  must  be  dealt 
with  as  such.  This  is  not  even  a  case  in  which  a  creditor  is  seeking 
to  call  back  a  legacy  previously  paid ;  but  the  Court  gets  into  its 
own  possession  a  portion  of  the  estate  unadministered. 

Whether  the  legatees  have  sustained  a  loss  is  a  question  which, 
from  the  frame  and  course  of  the  proceedings,  cannot  be  considered 
now.  This  legatee,  indeed,  is  not  paid ;  but,  according  to  the  mode 
in  which  the  estate  is  to  be  administered  under  the  order,  his  rights 
are  preserved ;  for  the  order  gives  him  all  that  portion  of  the 
testator's  unadministered  estate  which  is  not  required  for  the 
purpose  of  paying  the  creditor,  and  he  was  not  entitled  to  more. 

The  appeal  must  be 

Dismissed  with  costSs 
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BACON  V.  JONES. 

(4  My.  &  Cr.  433—439 ;  S.  C.  3  Jur.  994 ;  a£Pg.  1  Beav.  382.) 

In  August,  1835,  a  patentee  filed  a  bill  to  restrain  an  alleged  infi*inge- 
ment  of  his  patent,  and  the  defendant  having  by  his  answer  denied  the 
vaLdity  of  the  patent,  and  also  the  fact  of  the  alleged  infringement,  the 
plaintiff  made  no  interlocutoiy  application  for  an  injunction,  but  went  into 
evidence  in  support  of  his  case,  and  in  May,  1839,  brought  the  cause  to  a 
hearing.  The  Master  of  the  Rolls,  being  of  opinion  that  the  plaintiff, 
upon  the  evidence,  had  not  made  out  a  case  which  would  have  supported 
an  injunction  if  applied  for  in  the  interlocutory  stage,  refused  to  give  him 
an  opportunity  of  establishing  his  title  at  law  by  retaining  the  bill,  with 
liberty  to  bring  an  action;  and  dismissed  the  bill  with  costs;  and  the 
Lord  Chancellok,  on  appeal,  affirmed  this  decision. 

Consideration  of  the  principles  and  practice  of  the  Court  in  granting 
injunctions  in  patent  cases,  upon  interlocutory  motions  and  at  the  hearing. 

This  suit  was  instituted  in  the  month  of  Augast,  1885,  for  the 
purpose  of  establishing  the  plaintiffs'  exclusive  right  to  a  patent 
for  the  manufacture  of  a  gas-lamp  *burner  of  an  improved  con- 
struction, called  "  The  Patent  Double  Cone  Gas-burner."  The 
bill  alleged  that  from  the  time  of  the  granting  of  the  letters  patent, 
which  were  dated  the  2nd  of  July,  1829,  until  the  acts  of  infringe- 
ment complained  of,  the  plaintiffs,  or  those  under  whom  they 
claimed,  had  been  in  the  sole  and  undisturbed  enjoyment  of  the 
patent  right ;  but  that  the  defendants  had  recently  infringed  the 
patent  by  manufacturing  and  selling  gas-burners  constructed  on 
the  same  principle,  and  which  were  counterfeits  or  imitations  of 
the  gas-burners  of  the  plaintiffs ;  and  it  prayed  that  the  defendants 
might  account  for  the  profits  which  they  had  made  by  the  sale  of 
burners  so  piratically  manufactured,  and  might  be  perpetually 
restrained  by  injunction  from  infringing  the  patent  in  future. 

After  the  bill  was  on  the  file,  the  plaintiffs  did  not  apply  for 
any  interlocutory  injunction ;  but  upon  the  answers  coming  in, 
denying  the  validity  of  the  patent  and  the  fact  of  the  alleged 
infringement,  they  filed  a  replication,  and  went  into  evidence  to 
prove  the  originality  and  usefulness  of  the  patent  invention,  and 
the  acts  of  alleged  piracy  with  which  they  sought  to  fix  the  defen- 
dants. They  afterwards  brought  on  the  cause  to  a  hearing, 
when  the  Master  of  the  Bolls  made  a  decree  dismissing  the  bill 
with  costs  [as  reported  in  1  Beav.  882,  saying :] 

I  will  not  now  decide  the  principal  question  in  the  cause :  but  [i  Bear.  387] 
there  are  two  points  on  which  I  will  now  express  my  opinion.     I 
think  that  if  a  plaintiff  be  entitled  to  an  injunction  on  the  merits 
and  on  the  evidence  produced  at  the  hearing,  he  is  not  to  be 
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Bacon  deprived  of  that  right,  because  he  has  not  moved  for  an  injunction 
Jones.  **  *  previous  stage  of  the  cause.  The  answer  may  be  so  speedily 
put  in,  and  so  framed,  that  it  would  be  perfectly  absurd  for  the 
plaintiff  to  move  for  an  injunction,  although  he  might  be  entitled 
to  an  injunction  upon  the  merits  at  the  hearing.  The  other  point 
is  this,  that  even  if  the  plaintiffs  should  be  entitled  to  an  injunction 
against  the  company,  they  will  not  be  entitled  to  any  account. 
The  bill  alleges,  that  the  defendants  have  sold  and  used,  it  being 
the  fact  that  they  have  sold  for  no  profit,  and  it  not  appearing  that 
they  have  used  otherwise  than  by  furnishing  the  burners  to  their 
customers.  I  am  not  prepared  to  say,  that  although  the  defendants 
have  sold  the  burners  without  profit,  yet  that  they  have  not  derived 
a  collateral  profit  from  the  use  of  them  by  their  customers :  that 
case,  however,  is  neither  alleged  by  the  bill,  nor  is  it  proved. 
Supposing  the  decision  in  Crossley  v.  The  Derby  Gas  Light  Company 
to  have  been  correct,  I  am  of  opinion  that  the  circumstances  of  the 
[  *388  ]  *two  cases  are  materially  different ;  in  that  case  I  think  the 
allegations  in  the  bill  were  very  different  from  those  in  the  present 
case ;  and  I  am  of  opinion  that,  even  if  the  plaintiffs  are  entitled 
to  an  injunction,  they  are  not  entitled  to  an  account ;  and  that 
they  are  not  now  to  be  deprived  of  an  injunction,  because  they 
have  not  applied  for  one  at  an  anterior  stage.  The  Court  will  not 
impute  to  the  plaintiffs  the  delay  in  bringing  the  cause  to  a  hearing, 
which  has  arisen  from  the  pressure  of  business  in  the  Court :  the 
plaintiffs  in  this  respect  have  done  all  they  could,  but  at  the  same 
time  it  must  be  observed,  that  they  have  not  in  the  mean  time^ 
brought  an  action  at  law  to  establish  their  right,  although  they 
were  aware  of  the  infringement  of  their  patent. 

May  4.  ThE  MaSTBR  OF  THE  RoLLS  : 

These  two  bills  were  filed  to  obtain  an  injunction  to  restrain  an 
alleged  infringement  on  the  plaintiff's  patent,  and  for  consequential 
accounts.  When  a  cause  of  this  kind  is  brought  to  a  hearing  (an 
occurrence  which  does  not  frequently  happen),  it  is  for  the  purpose 
of  having  an  injunction  made  perpetual  or  continued  during  the 
legal  right  of  the  plaintiff  under  his  patent ;  and  it  appears  to  me, 
that  however  unusual  the  circumstance  may  be,  the  plaintiff  is  not 
precluded  from  asking  for  an  injunction,  by  the  fact  of  his  not 
having  applied  for  it  on  interlocutory  motion  :  but  the  usual  course 
being,  to  ask  for  the  injunction  as  an  immediate  protection,  on 
interlocutory  motion,  and  the  Court  having  then  an  opportunity  of 
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directing  such  proceedings,  if  any,  as  may  be  required  to  determine  BAcoy 
the  validity  of  the  patent,  it  seems,  that  the  plaintiff,  if  he  omits  to  jonbs. 
move  for  the  injunction  at  an  early  period  in  the  cause,  first  shows 
that  he  does  *not  copsider  the  injunction  as  immediately  necessary  [  '389  ] 
for  the  protection  of  his  interests,  and  next  imposes  upon  himself 
the  obligation  of  making  out  a  clear  and  unexceptionable  title 
at  the  hearing.  It  would  be  very  inconvenient,  if  the  plaintiff, 
having  neglected  to  employ  the  means  in  his  own  power,  or  which 
the  Court  would  have  afforded  him  to  establish  the  validity  of  his 
patent,  should  be  permitted  to  avail  himself  of  doubts,  which  he 
has  himself  left,  for  the  purpose  of  obtaining  further  time  to  do 
the  same  thing  which  he  ought  to  have  done  before.  I  think  that 
at  the  hearing  of  the  cause,  the  Court  has  to  look  at  the  facts 
produced  in  evidence,  for  the  purpose  of  considering  whether  a 
perpetual  injunction  should  then  be  granted.  On  an  interlocutory 
order,  it  has  to  look  at  the  facts  produced  in  evidence,  for  the  pur- 
pose of  considering  whether  an  injunction  should  be  granted  till 
the  right  can  be  tried  or  further  investigated.  It  is  truly  said, 
that  where  a  patent  has  been  granted,  and  there  has  been  an 
exclusive  possession  of  some  duration  under  it,  the  Court  may 
interpose  its  injunction,  without  putting  the  party  previously  to 
establish  the  validity  of  his  patent  by  an  action  at  law  ;  but  this 
interposition  must  nevertheless  depend,  to  a  considerable  extent, 
on  the  circumstances  of  the  case  and  the  nature  of  the  defence. 
The  Court  is  not  bound  to  grant  the  injunction,  merely  because  a 
patent  has  been  granted  and  exclusively  enjoyed  for  some  time  ; 
and  when  the  cause  is  brought  to  hearing,  I  apprehend  that  the 
plaintiff  ought  to  show  his  title  clearly :  and  that,  if  he  fails  in 
that,  and  has  not  previously  obtained  an  injunction,  he  will  not  be 
allowed  to  use  the  facts  proved  in  the  cause,  as  evidence  of  a  prima 
facie  case,  giving  him  a  right  to  further  delay,  for  the  purpose  of 
enabling  him  to  establish,  more  satisfactorily,  the  legal  title,  upon 
which  alone  his  equity  is  founded. 

In  this  particular  case,  having  regard  to  the  nature  of  the  patent  [  390  ] 
and  the  specification,  and  to  the  defence,  the  nature  of  the  alleged 
infringement,  and  all  the  facts  which  have  been  now  proved,  I 
think  that  the  Court  would  not,  upon  the  same  facts,  have  granted 
or  continued  an  injunction  previously  to  the  validity  of  the  patent 
being  established  by  an  action  at  law ;  and  therefore,  that  the 
plaintiff  has  not  done  that,  which  it  appears  to  me  he  must  be 
deemed  to  have  undertaken  to  do,  before  he  set  down  his  cause  for 
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Bacon       k^aring-;  he  has  not  made  out  a  clear  and  unexceptionable  title; 

JoNBs.  ^^d  having  failed  to  do  so,  the  question  which  I  have  had  to  con- 
sider in  his  favour,  is  whether  the  bills  should  be  retained  for  a 
year,  in  order  to  give  him  an  opportunity  of  now  bringing  actions ; 
but,  for  the  reasons  which  I  have  stated,  I  think  4fhat  this  ought 
not  to  be  done ;  and  having  regard  to  the  nature  of  the  suit  and 
the  sort  of  jurisdiction  which  the  Court  exercises  in  such  cases,  I 
am  of  opinion  that  the  bills  must  be  dismissed  with  costs. 

July  13, 24,        The  plaintiffs  now  appealed  against  that  decree. 

26. 

«  »  «  «  * 

[4  My.  &  Cr. 

'*'**^r^  Mr.  Richards,  Mr.  James  Parker ,  and  Mr.  Johnes,   for  the 

appeal. 


[435] 


Mr.  Wufram  and  Mr.  Simons,  in  support  of  the  decree : 

Upon  the  argument  of  the  appeal,  three  questions  were  made ; 
first,  whether  the  patent,  being  for  a  principle,  was  not  void  upon 
that  ground ;  secondly,  assuming  the  patent  to  be  good,  whether 
there  had  in  fact  been  any  infringement,  the  burner  of  the  defen- 
dants being,  as  was  contended,  of  a  totally  different  con:>truction 
from  that  of  the  plaintiffs ;  and  thirdly,  whether  the  plaintiffs,  by 
omitting  for  the  four  years  during  which  their  bill  was  on  the  file  to 
apply  for  an  interlocutory  injunction,  had  not  absolutely  deprived 
themselves  of  the  right  to  ask  for  relief  at  the  hearing. 

[The  LoBD  Chancellor's  judgment  turned  entirely  upon  the 
third  point,  and  it  is  unnecessary  to  refer  to  the  cases  cited  which 
were  not  referred  to  in  the  judgment.] 

[  436  ]       The  Lord  Chancellor  : 

The  jurisdiction  of  this  Court  is  founded  upon  legal  rights :  the 
plaintiff  coming  into  this  Court  on  the  assumption  that  he  has  the 
legal  right,  and  the  Court  granting  its  assistance  upon  that  ground. 

When  a  party  applies  for  the  aid  of  the  Court,  the  application 
for  an  injunction  is  made  either  during  the  progress  of  the  suit,  or 
at  the  hearing ;  and  in  both  cases,  I  apprehend,  great  latitude  and 
discretion  are  allowed  to  the  Court  in  dealing  with  the  application. 
When  the  application  is  for  an  interlocutory  injunction,  several 
courses  are  open :  the  Court  may  at  once  grant  the  injunction, 
simpliciter,  without  more — a  course  which,  though  perfectly  com- 
petent to  the  Court,  is  not  very  likely  to  be  taken  where  the 
defendant  raises  a  question  as  to  the  validity  of  the  plaintiff's  title ; 
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or  it  may  follow  the  more  usual,  and,  as  I  apprehend,  more  whole-  Bacon 
some  practice  in  such  a  case,  of  either  granting  an  injunction,  and  jonrs. 
at  the  same  time  directing  the  plaintiff  to  proceed  to  establish  his 
legal  title,  or  of  requiring  him  first  to  establish  his  title  at  law,  and 
suspending  the  grant  of  the  injunction  until  the  result  of  the  legal 
investigation  has  been  ascertained,  the  defendant  in  the  mean  time 
keeping  an  account.  Which  of  these  several  courses  ought  to  be 
taken,  must  depend  entirely  upon  the  discretion  of  the  Court, 
according  to  the  case  made. 

When  the  cause  comes  to  a  hearing,  the  Court  has  also  a  large 
latitude  left  to  it ;  and  I  am  far  from  saying  *that  a  case  may  not  [  *437  ] 
arise  in  which,  even  at  that  stage,  the  Court  will  be  of  opinion  that 
the  injunction  may  properly  be  granted  without  having  recourse  to 
a  trial  at  law.  The  conduct  and  dealings  of  the  parties,  the  frame 
of  the  pleadings,  the  nature  of  the  patent-right,  and  of  the  evidence 
by  which  it  is  established, — these  and  other  circumstances  may 
combine  to  produce  such  a  result ;  although  this  is  certainly  not 
very  likely  to  happen,  and  I  am  not  aware  of  any  case  in  which 
it  has  happened.  Nevertheless,  it  is  a  course  unquestionably 
competent  to  the  Court,  provided  a  case  be  presented  which  satis- 
fies the  mind  of  the  Judge,  that  such  a  course,  if  adopted,  will  do* 
justice  between  the  parties. 

Again,  the  Court  may,  at  the  hearing,  do  that  which  is  the  more 
ordinary  course ;  it  may  retain  the  bill,  giving  the  plaintiff  the  oppor- 
tunity of  first  establishing  his  right  at  law.  There  still  remains 
a  third  course,  the  propriety  of  which  must  also  depend  upon  the 
circumstances  of  the  case,  that  of  at  once  dismissing  the  bill. 

With  respect  to  the  first  of  these  three  courses,  I  think  it  will 
hardly  be  contended  that  the  present  is  a  case  in  which  the  Court 
would  grant  a  perpetual  injunction  simpliciter.  And  the  only  ques- 
tion which  I  have  to  consider  (and  it  is  the  same  which  the  Master 
OF  THB  Bolls  stated  that  he  had  to  consider)  is,  whether  this  is  a 
case  in  which  the  Court  ought  to  retain  the  bill  for  the  sake  of 
giving  the  plaintiffs  the  opportunity  of  now  establishing  their  title 
by  a  proceeding  at  law,  or  whether  it  is  not  a  case  in  which  the 
Court  ought  to  dismiss  it,  leaving  the  plaintiffs  to  such  rights  at 
law  as  they  may  be  advised  to  assert. 

Generally  speaking,  a  plaintiff  who  brings  his  cause  to  a  hearing 
is  expected  to  bring  it  on  in  such  a  state  *as  will  enable  the  Court       [  *4S8  I 
to  adjudicate  upon  it,  and  not  in  a  state  in  which  the  only  course 
open  is  to  suspend  any  adjudication  until  the  party  has  had  an 
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Bacok  opportunity  of  establishing  his  title  by  proceedings  before  another 
Jones.  tribunal.  And  I  think  the  Court  would  take  a  very  improper 
course,  if  it  were  to  listen  to  a  plaintiff  who  comes  forward  at  the 
hearing,  and  asks  to  have  his  title  put  in  a  train  for  investigation, 
without  stating  any  satisfactory  reason  why  he  did  not  make  the 
application  at  an  earlier  stage.  When  he  comes  forward  upon  an 
interlocutory  motion,  the  Court  puts  the  parties  in  the  way  of 
having  their  legal  title  investigated  and  ascertained ;  but  when  a 
plaintiff  has  neglected  to  avail  himself  of  the  opportunity  thus 
afforded,  it  becomes  a  mere  question  of  discretion,  how  far  the 
Court  will  assist  him  at  the  hearing,  or  whether  it  will  then  assist 
him  at  all. 

If,  indeed,  any  circumstances  had  occurred  to  deprive  him  of  that 
opportunity  in  the  progress  of  the  cause,  the  question  might  have 
been  different.  But  in  this  case  I  have  not  heard  any  reasoiL 
suggested  why  the  plain  and  ordinary  course  was  not  taken  by  the 
plaintiffs,  of  previously  establishing  their  right  at  law.  They  might 
have  brought  theu'  action  before  filing  the  bill,  or  they  might,  after 
the  bill  was  on  the  file,  have  had  their  right  put  in  a  train  for  trial. 
Instead  of  that,  they  have  allowed  the  suit  to  remain  perfectly  use- 
less to  them  for  the  last  four  years.  They  knew  of  the  alleged 
infringement  in  the  month  of  August,  1835 ;  and  from  that  time 
till  the  hearing  there  was  no  moment  at  which  they  might  not, 
by  applying  to  the  Court,  have  had  liberty  to  bring  an  action  to 
establish  their  title  at  law. 

It  is  obvious  that  such  a  line  of  proceeding  exposes  a  defendant 
[  •439  ]  to  inconveniences  which  are  by  no  means  necessary  *for  the  protec- 
tion of  the  plaintiff.  It  is  no  trifling  grievance  to  a  defendant  to 
have  a  Chancery  suit  hanging  over  him  for  four  years,  in  which,  if 
the  Court  shall  so  determine  at  the  hearing,  he  will  have  to  account 
for  all  the  profits  he  has  been  making  during  the  intermediate 
period.  Is  a  defendant  to  be  subject  to  this  annoyance  without 
any  absolute  necessity,  or  even  any  proportionate  advantage  to  his 
adversary,  and  without  that  adversary  being  able  to  show  any 
reason  why  he  did  not  apply  at  an  earlier  time  ?  It  appears  to  me 
that  it  would  be  very  injurious  to  sanction  such  a  practice,  more 
especially  when  I  can  find  no  case  in  which  the  Court  has  thought 
it  right  to  retain  a  bill,  simply  for  the  purpose  of  enabling  a  plain- 
tiff to  do  that  which  these  plaintiffs  might  have  done  at  any  time 
within  the  last  four  years. 

It  was  much  more  regular  and  proper  that  the  plaintiffs  should 
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have  taken  steps  for  putting  the  legal  right  in  a  course  of  trial. 
Those  steps  they  have  not  chosen  to  take ;  and  it  is  now  impossible 
to  put  the  defendants  in  the  same  position  in  which  they  would 
have  stood  if  such  a  course  had  been  originally  adopted. 

For  these  reasons  I  am  of  opinion,  that  the  Master  of  the 
Bolls,  finding  that  the  evidence  in  the  cause  was  not  such  as  he 
could  act  upon  with  safety,  came,  in  the  exercise  of  his  discretion, 
to  a  sound  conclusion,  when  he  refused  to  grant  the  injunction  or 
retain  this  bill. 

I  have  purposely  abstained  from  saying  anything  as  to  the  legal 
rights  of  the  parties,  because  I  do  not  think  the  case  is  in  such  a 
state  as  to  enable  me  to  adjudicate  upon  it. 

The  appeal  must  be 

Dismissed  with  costs. 


Bacon 
Jones. 


In  re  BADCOCK,  a  Lunatic  (1). 

(4  My.  &  Cr.  440 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  283 ;  3  Jur.  694.) 

The  ordiuary  repairs  upon  a  lunatic's  real  estate,  will  be  directed  to  be 
borne  by  the  personal  estate ;  but  any  extraordinary  outlay  of  the  personal 
estate  on  the  land,  should  retain  its  character  of  personalty. 

This  was  an  application  to  confirm  the  Master's  report,  approving 
of  certain  repairs  to  freehold  houses,  the  property  of  the  lunatic, 
at  the  expense  of  his  personal  estate. 


1840. 
May  25. 

Lord 

Gotten  HAM, 

L.C. 

[440] 


Mr.  G.  A.  Yoimg,  on  the  part  of  the  next  of  kin,  objected  that  if 
the  application  were  granted,  it  would  have  the  effect  of  changing 
personal  into  real  estate,  to  the  advantage  of  the  heir-at-law,  and 
the  prejudice  of  the  next  of  kin ;  and  he  referred  to  a  case  of  In  re 
Harris,  9th  August,  1827  (2),  where  money  having  been  expended 
in  rebuilding  a  farm  house,  the  amount  was  ordered  to  be  con- 
sidered and  taken  as  a  charge  upon  the  lunatic's  real  estate. 


The  LoBD  Chancellor  said,  that  if  the  money  were  laid  out  in 
the  purchase  of  land,  or,  what  would  amount  to  the  same  thing,  in 
building  a  farm  house,  it  would  be  right  that  the  Bum  so  laid  out 
should  retain  its  character  of  personalty ;  but  the  case  before  him 
was  one  of  ordinary  and  necessary  repairs  :  and  he  made  the  order 
as  prayed. 


(1)  Att.-Gm.  V.  Marquis  of  AiUs- 
bury  (1887)  12  App.  Cas.  672,  57  L.  J. 


Q.  B.  83,  58  L.  T.  192. 

(2)  Shelford  on  Lunacy,  p.  203. 
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1839. 
Jvne  19. 

Rolls  Court. 

Lord 
Langdalb, 

M.R. 

On  Appeal. 
3>r.  22. 

Lord 
COTTBNHAM, 

L.C. 

[442] 


(4  My. 


[443] 


[444] 

[446] 
Aov.  22. 


CHERRY  V 

&  Cr.  442—449; 


BOUI.TBEE  (1). 

118;  3Jur.  1116; 


C.  9  L.  J.  (N.  S.)  Cb. 
Keen,  319  ;  2  Jur.  884.) 


aflfg.  2 


T.  beinp  indebted  to  his  sister  C,  became  a  bankrupt :  shortly  afterwards, 
C.  made  her  will,  and  thereby  gave  certain  sums  to  her  trustees  and 
executors,  as  pecuniary  provisions  for  the  benefit  of  T.,  in  a  form 
apparently  intended  to  exclude  the  claims  of  creditors.  She  never  proved 
her  debt  against  the  bankrupt's  estate,  and  died  before  he  obtained  his 
certificate.  On  a  bill  by  the  assignee  against  the  executors  of  C.  for  pay- 
ment of  the  money  bequeathed  for  the  use  of  the  bankrupt,  the  Lord 
Chancellor  held,  affirming  the  decree  of  the  Master  of  the  Rolls,  that 
the  executors  were  not  entitled  to  set  off  the  amount  of  the  unproved  debt 
against  the  demand  of  the  assignee. 

The  facts  of  this  case  are  sufficiently  stated  in  the  Lord 
Chancellor's  judgment  [on  this  appeal  from  the  Master  of  the 
Rolls.] 

The  Master  of  the  Rolls  having  decided  that  the  defendants, 
the  executors  of  Catherine  Frances  Boultbee,  were  not  entitled  to 
set  off  the  legacies  given  by  her  will  for  the  use  of  her  brother 
Thomas  Boultbee,  an  uncertificated  bankrupt,  against  the  debt 
due  from  him  to  her  at  the  time  of  his  bankruptcy,  this  appeal 
was  brought  against  that  decision  [by  the  assignee  under  tlie 
bankruptcy  of  Thomas  Boultbee]. 

The  Solicitoi'-General  and  Mr.  Cole,  for  the  plaintiff,  in  support 
of  the  decree : 

♦  *  Here  there  was  a  debt  due  to  Catherine  from  her  brother 
Thomas,  but  nothing  was  ever  due  to  Thomas  from  her  or  her 
estate,  and  no  dealing  or  circumstance  took  place  in  respect  of 
which  such  a  debt,  either  perfect  or  inchoate,  could  possibly 
arise.     *     *     * 

Mr,    TVig^^am   and    Mr.    Lqftus    Wigram,   in   support  of  the 
appeal.     *     *     * 

The  Solicitor-General t  in  reply. 

The  Lord  Chancellor  : 

Prior  to  the  month  of  November,  1821,  Thomas  Boultbee  was 
indebted  to  his  sister  Catherine  Frances  Boultbee.     In  November, 


(1)  In  re  Watsmi  [1896]  1  Ch.  925, 
65  L.  J.  Ch.  553,  74  L.  T.  453  ;  In  re 
Bimis  [1896]  2  Ch.  584,  65  L.  J.  Ch. 
830,    75   L.    T.    99;    In    re    Hodgson 


(1878)  9  Ch.  D.  673,  48  L.  J.  Ch.  52 ; 
In  re  Orpen  (1880)  16  Ch.  D.  202,  50 
L.  J.  Ch.  25,  43  L.  T.  728. 
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1821,  a  commission  of  bankruptcy  issued  against  Thomas  Boultbee,      Chrbry 
under  which  the  *plaintiff  is  assignee.     Catherine  Frances  Boultbee    boultbee. 
did  not  prove  any  debt  under  this  commission.  [  '^^^  J 

In  December,  1821,  Catherine  F.  Boultbee  made  her  will,  and 
bequeathed  to  trustees  for  Thomas  Boultbee,  a  sum  exceeding  the 
amount  of  the  debt  due  to  her  from  him,  and  attempted  to  secure 
it  to  him,  by  providing  that  it  should  not  be  anticipated  or  assigned 
by  him,  or  be  liable  to  his  debts. 

Catherine  died  in  January,  1828,  and  Thomas  died  in  December, 
1888,  never  having  obtained  his  certificate.  The  plaintiff,  as 
assignee  of  Thomas,  claimed  the  legacy.  The  defendants,  as 
executors  of  Catherine,  claimed  to  set  off  the  debt  due  from  Thomas 
to  Catherine ;  and  whether  there  is  a  right  so  to  do,  is  the  question 
in  the  cause.  ^ 

It  must  be  observed,  that  the  term  "set-off"  is  very  inaccurately 
used  in  cases  of  this  kind.  In  its  proper  use,  it  is  applicable  only 
to  mutual  demands,  debts  and  credits.  The  right  of  an  executor  of 
a  creditor  to  retain  a  sufficient  part  of  a  legacy  given  by  the  creditor 
to  the  debtor,  to  pay  a  debt  due  from  him  to  the  creditor's  estate, 
is  rather  a  right  to  pay  out  of  the  fund  in  hand,  than  a  right  of  set- 
off. Such  right  of  payment,  therefore,  can  only  arise  where  there 
is  a  right  to  receive  the  debt  so  to  be  paid  ;  and  the  legacy  or  fund, 
80  to  be  applied  in  payment  of  the  debt,  must  be  payable  by  the 
person  entitled  to  receive  the  debt. 

In  the  present  case,  however,  the  bankruptcy  of  the  debtor 
having  taken  place  in  the  lifetime  of  the  testatrix,  her  executors 
never  were  entitled  to  receive  from  the  assignee  more  than  the 
dividends  upon  the  debt ;  and  ^although  the  bankrupt  had  not 
obtained  his  certificate,  *and  the  liability  incident  to  that  state  [  •as  ] 
remained  upon  him,  yet  he,  for  the  same  reason,  was  never  entitled 
to  receive  the  legacy ;  and  consequently,  there  never  was  a  time  at 
which  the  same  person  was  entitled  to  receive  the  legacy  and  liable 
to  pay  the  entire  debt ;  the  right,  therefore,  of  retaining  a  sufficient 
sum  out  of  the  legacy  to  pay  the  debt  can  never  have  been  vested 
in  any  one.  The  assignees  who  claim  the  legacy  would,  indeed, 
have  been  liable  to  the  payment  of  any  dividend  upon  the  debt,  had 
it  been  proved ;  and  the  Master  op  the  Rolls  proposed  to  the 
executors  to  make  provision  for  deducting  the  amount  of  such 
dividend  from  the  amount  of  the  legacy. 

In  all   the  cases  referred  to,  except  that  of  Ex  parte  Man  (i), 
(1)  Mont.  &  Mac,  210. 
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Chebby 
boultbsb. 


[•449] 


the  liability  to  pay  the  debt  and  the  right  to  receive  the  money  had 
been  at  some  time  vested  in  the  same  person ;  and  all  that  the 
Court  did  in  those  cases  was  to  consider  that  the  party  liable  to 
pay  the  legacy  had  actually  done  what  the  law  considers  him 
entitled  to  do,  namely,  to  apply  a  sufficient  part  of  the  legacy  to 
payment  of  the  debt. 

In  Ex  parte  Blagden  (i),  a  creditor  of  the  bankrupt  was  not 
permitted  to  set  off  a  debt  which  the  bankrupt  owed  against  a  debt 
in  which  the  creditor  became  indebted  to  the  assignees  of  the 
bankrupt,  in  right  of  the  bankrupt,  subsequently  to  the  commission. 
In  Ex  parte  Man  (2),  indeed,  the  case  was  different,  the  facts  of  that 
case  being  as  nearly  as  possible  the  same  as  the  present. 

Between  these  two  inconsistent  decisions,  that  of  the  Vice- 
CHANOBLLOR^in  Ex  parte  Man  (2),  and  that  of  the  Master  of  the 
Bolls  in  the  case  now  before  me,  I  have  *no  hesitation  in  preferring 
the  principle  of  the  latter,  and  must  therefore  affirm  it ;  but  as  the 
appellants  had  the  case  of  Ex  parte  Man  to  support  their  appeal,  I 
do  not  think  they  ought  to  be  ordered  to  pay  any  costs  to  the 
respondent. 


1837. 
Dee.  4,  6. 

1838. 
ApHl  23. 

RolU  Court. 

Lord 
Lanodale, 

M.R. 

On  Appeal. 

1838. 
Deo,  7,  8. 

1839. 
Jan.  17. 

Lord 
COTTEKHAM, 

L,C. 
[  460] 


WOOD  V.  WHITE  (3). 

(2  Keen,  664—671;  S.  0.  7  L.  J.  (N.  S.)  Ch.  203;  On  appeal,  4  My.  &  Cr. 
460—483 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  209 ;  3  Jur.  117.) 
A  testator,  by  his  will,  after  charging  all  his  residuary  real  and  personal 
estate  with  his  debts,  funeral  and  testamentary  expenses,  and  with  an 
annuity  for  his  wife,  gave  three  undivided  fifths  to  three  of  his  sons 
absolutely,  and  gave  one  other  fifth  in  trust  for  his  son  William  for  life, 
and  after  his  death  to  convey  the  same  to  his  children  with  limitations  over 
on  their  respective  deaths  under  twenty- one  years,  and  the  remaining  one 
fifth  in  trust  for  his  daughter  till  twenty-five  or  marriage  ;  with  a  direction, 
that  if  she  married  under  that  age,  her  fifth  should  be  conveyed  and  settled 
upon  the  trusts  therein  mentioned ;  and  he  gave  the  trustees  a  general 
power  to  sell  the  real  estate  or  such  parts  thereof  as  should  be  subject  to 
the  continuing  trusts.    William  survived  the  testator,  and  died,  leaving 

(1)  19  Ves.  465.  it  necessarily  determined  by  the  cir- 

(2)  Mont.  &  Mac.  210.  cumstance  that  all  the  shares  have 

(3)  Where  property  is  devised  by      become  absolutely  vested  in  persons 


will  in  undivided  shai-es  subject  to  a 
general  power  of  sale,  the  power  (if 
not  obnoxious  to  the  perpetuity  rule) 
continues  as  long  as  the  due  perform- 
ance of  the  purposes  of  the  will  or  of 
the  trusts  of  any  undivided  share  may 
require  (see  In  re  Cotton's  Trustees  and 
The  School  Board  fur  London  (1882)  19 
Ch.  D.  624,  51  L.  J.  Ch.  514,  46  L.  T. 
813,  and  the  cases  there  cited) ;  nor  is 


sui  juris:  In  re  Lord  Sudeiey  and  Baiues 
i{t  Co.  [1894]  1  Ch.  334,  63  L.  J.  Ch. 
194,  70  L.  T.  549 ;  In  re  Dyson  and 
Fowke's  Contract  [1896]  2  Ch.  720,  65 
L.  J.  Ch.  791,  74  L.  T.  759. 

In  the  present  case,  however,  the 
power  of  sale  was  limited  to  the  par- 
ticular shares  which  were  subject  to 
the  continuing  trusts  of  the  will,— 
O.  A.  S. 
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infant  children ;  and,  upon  the  daughter*8  mariiage  under  twenty-five,  a         Wood 
settlement  was  executed,  which,  reciting  that  no  part  of  the  real  estate  t*. 

had  been  sold,  though  it  was  intended  that  the  same  should  be  sold  under        White. 
the  power  contained  in  the  will,  assigned  to  trustees  all  the  daughter's 
share  of  the  monies  to  be  produced  by  the  sale  of  the  real  estate,  upon 
certain  trusts  in  favour  of  her  intended  husband,  herself,  and  her  issue : 

Held,  as  to  William's  fifth,  that  the  power  of  sale  under  the  will  con- 
tinued after  his  death ;  and  that,  although,  as  to  the  daughter's  fifth,  the 
power  had  determined  upon  her  marriage,  yet  the  settlement  created  a  new 
power  of  sale  by  implication. 

An  indefinite  power  of  sale  may  be  exercised  during  the  continuance  of 
limitations  which  are  within  the  prescribed  legal  limits. 

To  a  common  bill  for  the  specific  performance  of  a  contract  of  sale,  the 
parties  to  the  contract  are  the  only  proper  parties. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls 
[reported  in  2  Keen,  664,  from  which  report  the  following  statement 
is  taken] : 

This  was  a  bill  filed  by  a  vendor,  against  the  purchaser  of  the  [2  Keen,  664 J 
estate  in  question,  for  the  specific  performance  of  the  agreement. 
The  purchaser  objected,  that  the  plaintiff  could  not  make  a  good 
title  to  the  estate ;  and  the  case  was,  that  John  Wood  by  his  will 
dated  the  2nd  day  of  May,  1816,  after  giving  a  portion  of  his  real 
estate  and  his  household  goods  to  his  wife  for  life,  or  widowhood, 
and  charging  an  annuity  of  5002.  for  her  benefit,  upon  the  rest  of 
his  real  estate,  gave,  devised,  and  bequeathed  all  his  real  and 
personal  estate  (subject  to  the  interests  therein  which  he  had  given 
to  his  wife)  to  his  children ;  that  is  to  say,  one  equal  fifth  part  to 
his  ^on  John,  his  heirs,  executors,  administrators,  and  assigns; 
another  equal  fifth  part  to  his  son  Henry,  in  like  manner ;  another 
equal  fifth  part  thereof  to  his  son  Thomas  Phiipot,  in  like  manner ; 
another  equal  fifth  part  thereof  to  his  sons  John  and  Henry,  on 
trust,  to  pay  the  income  thereof  to  his  son  William  for  life,  and 
after  the  death  of  William,  to  convey  and  assign  the  same  fifth 
part  to  the  children  of  William  as  tenants  in  common,  with  a  proviso 
for  certain  limitations  over,  of  the  share  of  any  child  who  might  die 
under  twenty-one.  And  he  gave  the  remaining  fifth  part  of  his 
real  and  *personal  estate,  to  his  sons  John  and  Henry,  their  heirs,  [  •eos  ] 
executors,  administrators,  and  assigns,  in  trust  to  apply  the  income 
thereof,  to  the  maintenance  and  support  of  his  daughter  Eliza, 
until  she  should  be  married,  or  attain  twenty-five  years  of  age ; 
and  upon  her  attaining  twenty-five,  if  then  unmarried,  to  convey 
and  assign  the  same  filth  part,  to  her,  her  heirs,  executors,  adminis- 
trators, or  assigns ;  but  if  she  should  marry  before  that  age,  then 
with  the  advice  qI  the  testator's  wife,  if  living,  to  convey,  assign. 
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Wood       and  settle  the  same,  in  manner  therein  mentioned.    And  the  will 
White.      contained  a  proviso,  whereby  the  testator  declared,  that  it  should 
•  be  lawful  for  his  sons  John  and  Henry,  and  the  survivor  of  them, 

and  the  heirs^  and  assigns  of  such  survivor,  at  any  time  durmg  the 
lifetime  or  widowhood  of  his  wife,  or  at  any  time  afterwards,  during 
the  continuance  of  the  trusts  by  the  will  reposed  in  them,  with  the 
consent  and  approbation  of  his  wife,  under  her  hand,  during  her 
lifetime  or  widowhood,  and  afterwards,  with  the  consent  and  appro- 
bation in  writing,  of  the  person  or  persons,  for  the  time  being,  in 
the  possession  of,  or  intitled  to  the  recsipt  of  the  rents  and  profits 
of  the  premises  proposed  to  be  sold,  under  his,  her,  or  their  hand 
or  hands,  or  of  their  or  his  own  authority,  if  such  person  or  persons 
should  be  in  his  or  their  minority,  to  sell,  and  dispose  of,  and  convey 
all  or  any  of  the  messuages,  lands,  tenements,  hereditaments,  and 
real  estates,  by  the  will  before  devised,  or  such  parts  or  part  of  all 
or  any  of  the  messuages,  lands,  tenements,  hereditaments,  and  real 
estates,  as  should  be  subject  to  such  continuing  trusts,  and  the  fee 
simple,  and  inheritance  thereof,  for  such  price  or  prices  as  should 
be  deemed  reasonable ;  and  upon  payment  of  the  purchase  money, 
to  give  receipts,  which  should  be  discharges  to  the  purchasers,  who 
were  not  to  be  answerable  for  any  misapplication ;  and  he  stated 
[  •666  ]      his  will  to  be,  that  the  money  arising  from  the  sale,  *8hould  be 
subject  to  the  same  trusts,  as  were  before  declared,  of  and  con- 
cerning the  residue  of  his  personal  estate,  or  such  parts,  or  part 
thereof,  as  to  which  the  trusts  before  declared  should  be  continuing 
at  the  time  of  the  sale.    And  he  appointed  his  wife,  and  his  sons 
John  and  Henry,  executrix  and  executors  of  his  will. 

The  testator  died  in  1820,  leaving  his  wife  and  five  children 
surviving  him.  After  his  death,  his  son  Thomas  Philpot,  and  his 
daughter  Eliza,  attained  twenty-one  years  of  age ;  and  the  son 
William  married  and  had  issue. 

In  June,  1825,  Eliza,  being  then  twenty-throe  years  of  age, 
intermarried  with  Bernard  Maynard  Lucas ;  and,  on  that  occasion, 
a  settlement  was  made  by  deed,  dated  the  6th  June,  1825,  between 
Ann  Wood,  the  widow,  of  the  first  part ;  Eliza  Wood,  of  the  second 
part;  John  and  Henry  Wood,  of  the  third;  Bernard  Maynard 
Lucas,  of  the  fourth  part ;  and  John  Wood,  Thomas  Philpot  Wood, 
and  Thomas  Burton  Lucas,  of  the  fifth  part,  and  thereby,  after 
reciting  the  will,  and  that  the  testator's  personal  estate  had  been 
converted  into  money,  and  that  no  part  of  the  real  estate  had  been 
sold,  though  it  was  expected  and  intended  that  the  W9^^  shquld  hq 
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sold,  at  such  time  or  time^  as  should  be  most  convenient  and  proper,        Wood 

under  the  power  contained  in  the  will,  it  was  witnessed,  that  Eliza       whttr. 

Wood,  with  the  approbation  of  the  parties  of  the  first,  third,  and 

fourth  parts,  bargained  and  sold  to  John  Wood,  Thomas  Philpot 

Wood,  and  Thomas  Burton  Lucas,  all  her  part  or  share,  of  the 

monies  to  arise  by  the  sale  of  the  testator's  real  estate,  and  of  and 

in  the  securities  on  which  the  same  should  be  invested,  and  also  of 

the  monies  constituting  the  testator's  residuary  personal  estate, 

on  the  trusts  after  mentioned,  for  the  benefit  of  *Eliza  Wood,  her       [  •6^7  ] 

intended  husband,  and  their  issue,  and  the  estates,  until  sold,  were 

to  be  subject  to  the  same  trusts. 

Of  this  marriage  there  was  not,  at  present,  any  issue.  The  son 
Henrj'  died  in  1826,  having  devised  and  bequeathed  his  share  of  the 
estate  to  his  mother  Ann  Wood,  who  died  in  1827,  having  devised 
and  bequeathed  the  same  to  her  sons  John  and  Thomas  Philpot; 
and  William  Wood  subsequently  died,  leaving  three  infant  children. 

In  this  state  of  things,  by  agreement  dated  the  27th  day  of 
January,  1835,  John  Wood,  the  surviving  trustee  and  executor, 
contracted  to  sell  the  estate  to  the  defendant,  and  he  filed  this  bill 
to  compel  the  defendant  specifically  to  perform  his  agreement.  The 
question  being,  whether  the  plainti£f  could  make  a  good  title  under 
the  power  of  sale. 

No  objection  was  made,  to  the  title  to  the  shares  which  were 
devised  to  the  sons  John,  Henry,  and  Thomas  Philpot ;  but  it  was 
contended,  that  no  title  could  now  be  made,  to  the  shares  given 
to  the  son  William  and  to  the  daughter  Eliza.  Those  shares,  it 
was  contended,  could  only  be  sold  under  the  power  given  by  the 
will ;  and  the  power  had  ceased  or  become  incapable  of  leing 
exercised  [as  to  those  shares  by  the  determination  of  the]  trusts  by 
the  will  reposed  in  the  trustees.  The  widow  being  dead,  it  was 
said,  first,  that  the  trusts  as  to  the  shares  of  William  and  Eliza 
were  not  now  continuing ;  and  secondly,  that  if  the  trusts  as  to  the 
share  of  William  were  continuing,  they  were  of  a  nature  to  last 
♦through  a  succession  of  minorities ;  that  there  was  nothing  to  [  *^68  ] 
limit  the  period  within  which  the  power  might  be  exercised,  and 
that  it  was  therefore  within  the  rule  of  law  against  perpetuities. 

The  Master  op  the  Bolls,  being  of  opinion  that  the  vendor        ]^' 
could  not  make  a  good  title  to  the  two  fifths  of  the  estate  limited    [  4  My.  &  Cr, 

467  1 

by  the  will  to  William  Wood  and  Mrs.  Lucas,  dismissed  the  bill 
with  costs  ;  and  the  plaintiffs  thereupon  appealed. 
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Wood  Mr,  Wigram  and  Mr.  F.  Forster,  for' the  appeal,  [cited  Troicer 

Whitb.  V.  Knightley  (i)] : 

[469  ]  rpjj^  provisions  of  Mrs.   Lucas's  marriage  settlement  do  not 

attempt  or  affect  to  modify  or  disturb  the  power,  but  leave  it 
perfectly  untouched :  in  fact,  they  proceed  upon  the  supposition 
that  the  power  will  continue  in  force  and  be  exercised  by  a  sale  of 
the  estate,  for  they  deal  throughout,  not  with  the  estate  itself,  but 
with  the  expected  proceeds  of  the  intended  sale  under  the  power  ; 
and  further,  it  may  be  contended  that  the  settlement  itself  gives  a 
power  of  sale  by  implication. 

Mr.  Tinnci/,  Mr.  Lloyd,  and  Mr.  Braithwaite,  contra  : 

The  purchaser  is  willing  and  anxious  to  complete  his  contract, 
[  *470  ]      provided  the  Court  is  satisfied  that  a  good  title  *can  be  made  :  •  *   * 

(The  Lord  Chancellor  observed  that  *  *  the  bill  was 
singular,  and  inconvenient  in  its  form  ;  and  it  did  not  very  clearly 
appear  upon  what  principle  Mr.  and  Mrs.  Lucas  and  the  trustees 
of  their  settlement,  who  were  no  parties  to  the  contract,  had  been 
joined  in  it  as  co-plaintiffs  with  the  vendor  (2).) 


[  473  ]  Mr.  Wigram,  in  reply. 

1839.        The  Lord  Chancellor  : 

*  This  was  a  bill  for  specific  performance  by  a  vendor.     Both 

parties  being  desirous,  as  it  was  stated,  that  the  purchase  should 
be  completed,  the  bill  was  filed  under  an  impression  that  the  title 
would  be  more  secure  after  a  decree  for  performance  of  the  con- 
tract. If,  however,  there  be  any  valid  objection  to  the  title,  the 
question  upon  it  will  hereafter  arise  between  parties  who  will  not 
be  bound  by  the  proceedings  in  this  cause ;  so  that  the  object  of 
the  parties,  particularly  after  the  decree  at  the  Rolls,  will  not  be 
forwarded  by  any  judgment  1  may  pronounce. 

I  must  look  at  this  case  without  reference  to  the  object  of  the 
parties,  and  decide  it  as  between  a  vendor,  seeking  to  enforce,  and 
a  purchaser  adversely  resisting,  the  performance  of  the  contract, 
upon  the  ground  of  title. 

The  question  upon  the  title  is  as  to  a  power  of  sale,  and  depends 

(1)  6  Madd.  134,  [where  the  power      O.  A.  S.] 
of  sale  was  general,  not  limited  as  in  (2)  SeeTasker  v.  iS'mci//,  45  B.  B.  211. 

this    case,    see   note,  ante,  p.  152. —      (3  My.  &  Cr.  G3  :  si»ep.  GS^. 
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upon    the    effect   to   be  given   to  the  will  of  John  Wood,  and  a        wood 
settlement  upon  the  marringe  of  his  daughter  Eliza.  Whitk. 

[His  Lordship  then  stated  the  will  and  the  facts,  and  continued 
as  follows  z] 

No  question  is  made  as  to  the  title  of  the  three  fifths  devised  to  [  476  ] 
the  three  sons,  John,  Henry,  and  Thomas.  As  to  the  other  two 
fifths,  devised  to  William  and  his  children,  and  to  Eliza,  the  only 
question  made  is,  whether  any  power  now  exists  to  sell  these 
shares,  William  being  dead,  and  his  children  infants,  and  Eliza 
having  married  and  a  settlement  been  made,  to  which  it  will  be 
necessary  particularly  to  advert ;  although,  in  the  view  which  the 
Master  of  the  Bolls  took  of  the  case,  it  was  not  necessary  for 
him  to  give  any  opinion  as  to  its  effect,  he  being  of  opinion  that 
no  title  could  be  made  to  William's  share,  and  consequently  that 
the  bill  must  be  dismissed. 

This  opinion  proceeded  upon  the  ground  that  by  the  death  of  [  477  ] 
William,  although  his  children  are  still  infants,  and  by  the  marriage 
of  Cliza,  the  trusts  of  the  will  as  to  those  two  fifths  had  determined  ; 
and  that  the  power  to  sell,  which  was  by  the  will  to  be  effective 
only  during  the  continuance  of  the  trusts  thereby  reposed  in  the 
trustees,  had  ceased,  and  consequently  that  no  title  could  be  made 
to  those  two  fifths. 

So  far  as  William's  share  is  concerned,  the  whole  turns  upon 
that  question.  I  will  examine  it  before  I  advert  to  the  case  as  to 
Eliza's  one  fifth. 

The  Master  of  the  Bolls  thought  that  upon  the  death  of 
William,  although  his  children  were  infants,  a  conveyance  of  his 
one  fifth  ought  to  have  been  made  by  the  trustees,  and  that  the 
interests  of  those  who  were  to  take,  in  the  event  of  the  deaths  of 
any  or  all  such  children,  might  and  ought  to  have  been  provided 
for  and  secured  by  limitations  in  such  conveyance.  I  say  ''ought 
to  have  been,"  because,  though  it  could  be  shown  that  this  might 
have  been  effected  by  a  conveyance  of  the  legal  estate,  that  would 
not  prove  that  the  trusts  ought  therefore  to  be  considered  as 
determined,  if  it  should  appear  that  the  testator's  intention,  as 
manifested  by  his  will,  was  that  those  objects  should  be  effected  by 
a  continuance  of  the  trust.  The  will  certainly  directs  that,  from 
and  immediately  after  the  decease  of  William,  the  trustees  should 
convey  and  assign  to  his  children;  but  if  such  conveyance  and 
assignment  could  not  be  made  to  such  children,  being  under 
twentyone  years  of  age,  without  defeating  the  testator's  declared 
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Wood        intention  and  directions,  in  the  event  of  any  or  all  of  iihem  dying 
Wmm       under  that  age,  such  direction  to  >convey  and  assign  must  be  con- 
[  •478  ]      fined  to  the  case  of  such  *children,  being  at  such  time  of  the  age  of 
twenty-one,  at  which  time  they  would  become  absolutely  entitled. 

What,  then,  were  the  intentions  and  directions  of  the  testator 
in  the  event  of  all  or  any  of  the  children  dying  under  twenty-one  ? 
The  first  provision  is  that  in  the  event  of  any  one  of  the  children 
dying  under  twenty-one,  the  part  or  share  of  him  or  her  so  dying 
should  then  be  conveyed  and  assigned  to  the  survivors.  That  must 
mean,  to  be  conveyed  and  assigned  by  the  trustees  to  whom  he  had 
devised  and  be()iieathed  that  one  fifth  of  his  real  and  personal 
estate ;  and  as  such  decease  of  one  of  his  children  might  take  place 
after  the  death  of  William,  the  trustees  must  necessarily  retain  the 
estate,  and  the  trust  must  continue  so  long  as  it  might  be  necessary 
to  make  such  conveyance  or  assignment — that  is,  until  the  children 
attained  the  age  of  twenty-one. 

[The  Lord    Chancellor  also   adverted   similarly  to   a  further 
limitation  over  on  the  death  of  all  the  children  of  William  under 
twenty-one  years,  and  continued  as  follows :] 
[  479  ]  It  is*also  to  be  observed  that  the  trust  was  a  joint  trust  of  real 

and  personal  estate ;  and  whether  the  objects  could  or  could  not  be 
attained  by  a  settlement  of  the  real  estate,  it  is  obvious  that  the 
only  means  of  securing  the  ulterior  object  of  the  disposition  of  the 
person) i>l  estate  was  by  a  continuance  of  the  trust ;  and  there  is  no 
reason  lo  suppose  that  the  testator  intended  that  the  trusts  of  the 
real  and  of  the  personal  estate  should  determine  at  different  periods. 
I  am,  therefore,  of  opinion  that  the  trusts  of  William's  one  fifth  were 
continuing  and  subsisting  at  the  date  of  the  contract,  and  are  so  still ; 
and  that,  as  to  this  one  fifth,  the  power  of  sale  is  still  subsisting. 

With  respect  to  Eliza's  one  fifth,  the  case  is  very  different. 
Upon  her  marriage  under  twenty-five  the  trustees  were  to  settle 
and  convey  it  upon  trusts  and  for  purposes  not  prescribed  by  the 
testator,  for  the  benefit  of  herself,  her  issue,  and  husband,  or 
absolutely,  as  she  should  appoint.  And  I  agree  with  the  Master 
OF  THE  Bolls  in  this,  that  the  trusts  under  the  will  would  there- 
[  *480  ]  upon  *determine ;  and  if  so,  the  power  of  sale  under  the  will  would, 
as  to  this  one  fifth,  have  ceased  from  that  time  ;  because  it  was  not 
necessary,  as  was  the  ground  of  Sir  John  Leach's  judgment  in 
Trower  v.  Knightley  (i),  that  the  power  as  to  one  share  should 
continue,  in  order  to  preserve  it  for  the  benefit  of  other  shares,  the 
(1)  6  Madd.  134 ;  see  note,  antct  p.  156. 
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direction  being  that  it  should  continue  as  to  such  parts,  if  any,  of        Wood 
the  premises  as  should  be  subject  to  continuing  trusts.     If,  there-       whttk. 
fore,  there  be  now  any  power  or  trust  to  sell  the  one  fifth  of  Eliza, 
it  most  be  found  elsewhere,  and  not  in  the  will  of  the  testator. 

The  settlement  executed  upon  Eliza's  marriage  recited  the  will 
of  the  testator,  and  that  his  real  estate  had  not  been  sold,  though 
it  was  expected  and  intended  that  the  same  should  be  sold  and 
disposed  of  at  such  time  or  times  as  should  be  deemed  most  con- 
venient and  proper,  under  and  by  virtue  of  the  power  contained  in 
the  said  will;  and  then  Eliza  Wood  assigned  and  transferred  to 
John  Wood  and  two  other  trustees  all  her  part  and  share  of  and  in 
all  and  singular  the  monies  which  should  arise  or  be  produced  by 
or  from  the  sale  of  the  real  estate  of  the  testator,  and  all  her  right, 
title,  and  interest  therein,  upon  trust  for  herself,  her  husband,  and 
children,  if  any ;  and  the  trustees  were  authorised  to  obtain  pay- 
ment of  such  monies,  and  to  give  discharges  for  the  same,  without 
any  obligation  on  the  parties  paying  to  see  to  the  application 
thereof.  And  it  was  declared  that  until  sale  of  the  real  estate,  the 
part  or  share  of  Eliza,  of  and  in  the  rents  and  profits  thereof, 
should  be  held  and  applied  upon  the  same  or  the  like  trusts  as  were 
before  declared  of  the  dividends  and  income  of  the  moneys,  stocks, 
funds,  and  securities  thereby  assigned  or  intended  so  to  be. 

At  the  date  of  this  settlement  John  and  Henry  Wood  held  the  [  481  ] 
legal  estate  in  Eliza's  one  fifth ;  and  she,  with  the  concurrence  of 
John  and  Henry  Wood  and  of  her  mother,  had  the  absolute 
dominion  over  the  property.  It  is  true  that  the  mother  being  then 
alive,  the  intended  sale  referred  to  in  the  settlement  might  have 
been,  and  obviously  was  intended  to  take  place,  under  the  power  in 
the  will ;  but  the  settlement  assumes  that  the  land  was  to  be  con- 
verted into  money,  and  that  by  John  and  Henry  Wood,  who  held 
the  legal  estate ;  and  the  property  settled  is  the  one  fifth  of  the 
proceeds  of  the  sale. 

The  question  is  then,  whether  this  settlement  does  not  authorise 
John  Wood,  who  has  survived  his  brother  Henry,  to  sell  this  one 
fifth.  It  does  not,  in  terms,  impose  upon  them  the  duty  of  selling  ; 
but  it  recites  an  existing  intention  that  they  should  sell,  and  then 
treats  them  as  the  trustees  of  the  legal  estate  of  the  property  to  be 
sold,  and  makes  John  one  of  the  trustees  of  the  money  to  arise 
from  such  sale.  Here  is  a  clear  intention  for  a  conversion  of  the 
realty  into  money,  and  a  dealing  with  and  settlement  of  money 
which  could  only  arise  from  such   conversion  ;  and   to  this  the 
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Wood  trustees,  who  alone  could  make  the  conversion,  and  the  cestui  que 
White.  trust,  who  alone  could  direct  it,  are  parties.  They  had  a  right  to 
direct  a  sale,  and  to  create  a  power  or  »  trust  for  that  puqwse  ; 
and  as  a  sale  is  necessary  to  give  effect  to  the  provisions  of  the 
settlement,  and  the  declared  intention  of  the  parties  to  it,  I  think 
that  a  sale  is  thereby  authorised,  though  not  in  terms  directed. 

The  circumstances  of  this  case  are  so  peculiar  that  there  is  no 
probability  of  any  decision  hav'ng  taken  place  directly  in  point ; 
but  there  are  rules  established  strongly  analogous,  by  which  a 
power  or  trust  to  sell  has  been  held  to  be  created  by  implication. 
[  *482  ]  If  a  testator  ^directs  that  his  land  shall  be  sold,  and  the  proceeds 
be  distributed  by  his  executors,  they  liave  the  power  to  sell, 
though  no  such  power  is  in  terms  given  to  them.  So,  if  a  testator 
merely  charges  his  lands  with  the  payment  of  his  debts,  this  is  so 
equivalent  to  a  trust  for  that  purpose,  that  a  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase-money.  In  both 
cases  the  power  and  trust  are  implied  for  the  purpose  of  carrying 
into  effect  the  declared  intention  as  to  the  purchase-money. 

Another  way  of  considering  this  question  is  to  inquire  whether 
any  one  will  be  able  hereafter  to  dispute  the  title  of  the  purchaser, 
that  is,  to  claim  the  land  itself.  The  purchaser  will  have  the  legal 
estate  from  the  trustee.  The  daughter  Eliza  and  her  husband  can 
never  dispute  the  purchaser's  title,  they  having  been  parties  to  the 
settlement,  which,  assuming  that  the  trustees  were  to  sell,  dealt 
only  with  the  purchase-money ;  but  if  this  be  so,  the  children  of 
Eliza  must  be  equally  bound,  as  their  title  is  only  under  their 
mother,  who,  with  the  concurrence  of  her  mother  and  the  trustees, 
had  the  absolute  dominion  over  the  property. 

I  am,  therefore,  of  opinion  that  a  good  title  can  be  made  to 
Eliza's  share  also. 

I  must  not  pass  over  an  objection  raised  as  to  the  whole  of  the 
power  under  the  will,  namely,  that  it  was  too  remote,  and  tended 
to  a  perpetuity.  Being  of  opinion  that  the  trust  as  to  William's 
share  would  determine  upon  his  children  attaining  twenty-one,  and 
that  the  trusts  as  to  Eliza's  share  would  determine  upon  her  attain- 
ing twenty-five,  or  marrying,  this  objection  may  be  considered  as 
disposed  of ;  but  if  it  were  otherwise,  the  sale  in  question  is  within 
[  •483  ]  the  permitted  period,  and  *there  would  not,  I  think,  be  much  doubt 
of  its  validity  until  the  expiration  of  that  period. 

Having  now  disposed  of  the  question  of  title,  I  cannot  dispose 
Qt  the  case  without  observing  upon  the  frame  of  the  suit. 


Vol.  XLvin.] 
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The  contract  is,  in  the  usual  form,  between  John  Wood,  the 
vendor,  and  Thomas  White,  the  purchaser ;  and  they  alone  ought 
to  have  been  parties  to  the  suit ;  instead  of  which,  the  trustees  of 
Mrs.  Lucases  settlement,  and  she  and  her  husband,  are  made 
parties  co-plaintiffs  with  the  vendor  John  Wood.  If  their  con- 
carrence  had  been  necessary  to  give  security  to  the  purchaser,  as  is 
stated  to  have  been  advised  by  the  conveyancer  consulted,  it  was 
for  John  Wood  to  bring  them  forward  to  assist  in  giving  effect  to 
his  contract;  but  as  plaintiffs  they  have  no  title  to  sue.  If  the 
infant  children  of  William  had  been  made  co-plaintiffs,  or  if  there 
had  been  children  of  Mr.  and  Mrs.  Lucas,  and  they  had  been  made 
co-plaintiffs,  I  should  have  refused  to  make  any  decree  in  a  cause 
so  constituted,  because  I  should  have  supposed  that  the  object  was  to 
attempt  to  bind  the  infants  in  a  suit  by  the  proceedings  of  which 
they  ought  not  to  be  bound ;  but  as  all  the  plaintiffs  are  adults, 
and  the  objection  has  not  been  taken  by  the  defendant,  I  do  not 
think  it  necessary  to  do  more  than  to  observe  upon  the  frame  of  the 
suit,  that  it  may  not  be  supposed,  by  my  making  a  decree  in  it,  to 
have  received  any  sanction  from  me. 

There  must  be  a  decree  for  a  specific  performance,  but  without 
costs. 


Wood 

r, 
Whitk. 


COLLAKD  V.   ALLISON. 

(4  My.  &  Or.  487—490.) 

Although  a  patent  is  of  long  standing,  yet  if,  from  the  nature  of  the 
alleged  inyention,  or  the  conflicting  evidence  as  to  its  novelty,  its  validity 
appears  to  be  doubtful,  or  if  the  evidence  of  exclusive  possession  is  not 
satisfactory,  the  Court  will  not  grant  an  injunction  until  the  title  has  been 
established  at  law. 

After  the  patentee  had  obtained  a  verdict  in  an  action  brought  to  try  the 
validity  of  the  patent,  the  Court  refused  to  grant  an  injunction  to  restrain 
the  infringement  of  the  patent,  on  the  ground  that  a  rule  nisi  for  a  new 
trial  had  been  obtained  and  was  pending  in  the  court  of  law,  and  that  the 
legal  title  of  the  patentee  was  therefore  still  undecided. 

Thb  bill  was  filed  for  an  injunction  to  restrain  the  alleged 
infringement  of  a  patent  for  an  improvement  in  the  manufacture 
of  grand  square  piano-fortes.  The  patent  had  been  obtained  twelve 
years  before. 

The  plaintiffs  moved,  at  the  Bolls,  for  an  injunction,  and  filed 
a  number  of  affidavits  in  support  of  the  motion.  The  defendants, 
by  their  answer,  and  by  affidavits  filed  in  opposition  to  the  motion, 
admitted  that  if  the  patent  was  vahd,  the  acts  of  infringement 
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Lord 

COTTENUAM 

L.C. 

[  487  ] 
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CoLLABD      charged  by  the  bill  had  been  committed  by  them  ;  but  they  denied 
Allison.      ^^^  validity  of  the  patent,  and  stated  facts  to  show  that  the  plaintiffs 
had  not  been  in  the  exclusive  and  undisturbed  enjoyment  of  the 
patent-right  as  alleged  in  their  bill. 

The  Master  of  the  Bolls  refused  the  motion,  and  directed  the 
plaintiffs  to  bring  an  action  in  the  Court  of  Queen's.Bench,  to  try 
the  validity  of  the  patent ;  at  the  same  time  putting  the  defendants 
upon  the  terms  of  accepting  short  notice  of  trial  and  keeping  an 
account.  The  plaintiffs  now  renewed  the  motion,  before  the  Lord 
Chancellor,  by  way  of  appeal. 

Mr.  Anderdon,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  T.  J.  Phillips,  for  the  defendants. 

[488]  The  Lord  Chancellor  [after  stating  generally  the  nature  of  the 
apparatus  constituting  the  alleged  improvement,  which  the 
specification  claimed  as  the  subject  of  the  patent:] 

It  is  not  my  intention  to  express  any  opinion  upon  the  validity  of 
the  patent,  namely,  as  to  whether  the  peculiarity  of  construction 
here  claimed  constitutes  such  an  improvement  as  would  be  the 
subject  of  a  patent ;  because  I  have  always  thought  the  decision 
of  that  question  should  devolve  upon  that  jurisdiction  in  which 
questions  of  law  are  more  properly  decided.  It  is  not  my  intention, 
therefore,  to  express  any  opinion  on  the  point,  further  than  to  say 
this,  that  it  is  by  no  means  so  clear  that  that  is  a  ground  on  which 
a  patent  could  be  maintained. 

Independently  of  that  circumstance,  however,  there  is  very  con- 
tradictory evidence  as  to  whether  it  is  a  novelty  or  not.  Persons 
whose  opinions  must  in  their  profession  be  held  in  great  esteem, 
give  conflicting  testimony  on  this  point.  [His  Lordship  stated  the 
effect  of  the  statements  on  this  subject  contained  in  the  affidavits 
on  each  side,  and  proceeded:]  The  effect  of  these  contradictory 
statements,  therefore,  as  the  matter  now  stands,  leaves  considerable 
doubt  upon  the  question  whether  that  which  is  now  claimed  is  a 
novelty  or  not ;  and  that  circumstance  would  make  it  my  duty 
to  send  the  question  to  law,  and  prevent  me  from  granting  an 
injunction  in  the  meantime. 

But  then  it  is  said,  there  is  possession  of  the  patent,  and  that 
possession  of  a  patent  for  a  certain  length  of  time  gives  such  a  title 
as  the  Court  will  protect  until  a  trial  at  law  can  be  had.     And, 
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certainly,   if  I  found    that    manufacturecs    of    piano-fortes    had     Collabd 
acquiesced,  and  *that  there  was  no  doubt  upon  that  point  to  which      allibon. 
I  have  before  referred,  I  should  have  adopted  the  course  which       [  *489  ] 
Lord  Eldon  adopted  (i),  and  which  I  have  followed,  of  protecting 
the  right  until  the  trial  should  have  been  had.    For  that  purpose, 
however,  I  ought  to  have  very  satisfactory  evidence  of  exclusive 
possession.    Now,  I  find  here  that  certain  manufacturers  state  that 
they  abstained  from  making  piano-fortes  in  this  manner  out  of 
respect  for  the  plaintiffs,  as  having  a  patent ;  while  other  manufac- 
turers again  say  that  they  have  always  made  them  in  this  manner. 
Which  of  these  statements  is  true,  I  am  not  called  upon  to  decide  ; 
but  the  discrepancy  does  throw  sufficient  doubt  on   the  case  to 
prevent  my  interfering  by  injunction. 

The  result  is,  that  this  case,  in  my  opinion,  wants  that  evidence 
of  exclusive  possession  upon  which  Lord  Eldon  acted  in  the  case 
that  has  been  referred  to ;  and  that  there  is  so  much  doubt  as  to 
the  novelty  of  what  is  claimed,  and  as  to  the  validity  of  a  patent  for 
such  a  manufacture,  that  I  do  not  feel  that  I  ought  to  interfere. 
It  is  obvious,  however,  that  the  question  should  be  immediately 
tried.  The  object  will  be,  to  have  the  pleadings  at  law  so  arranged, 
that  it  should  be  tried  at  the  sittings  after  this  Term. 

The  action  was  accordingly  tried  before  Lord  Denman,  at  the        is4o. 
sittings  after  Hilary  Term,   1840,   and  a  verdict  found,  for  the      ^prOi^- 
plaintiffs,  in  favour  of  the  patent.     On  the  first  day  of  the  following 
Term,  the  motion  for  the  injunction  was  renewed;  but  it  appearing, 
on  affidavit,  that  a  bill  of  exceptions  had  been  tendered,  ^and  that       [  •49a  ] 
the  defendants  also  intended  to  move  for  a  new  trial  in  the  court  of 
law,  the  Lord  Chancellor  directed  the  application  to  stand  over 
until  the  result  of  these  proceedings  should  be  known.     Shortly 
afterwards.  Sir  W.  FoUett  obtained  a  rule  nisi  for  a  new  trial.    The 
motion  for  the  injunction  was  then  brought  on  again;  but 

The  Lord  Chancellor  said,  that  under  the  circumstances  in       MayU. 
which  the  case  now  stood  at  law — a  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  having  been  granted — he  must  consider  the 
legal  title  of  the  parties  as  still  undecided ;  and  he  therefore  refused 
the  application. 

(1)  Hill  V.  Thampsan,  17  E.  E.  156  (3  Mer.  622). 
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1839.  ST.  JOHN'S  COLLEGE,  OXFORD,  v.  CARTER 

ll- '  AND  Others  (1). 

COT^HAM,  (^  ^y-  *  ^'^-  497-498 ;  S.  0.  8  L.  J.  (N.  S.)  Oh.  218.) 

^'^*  If  a  party  who,  together  with  others,  has  been  restrained  by  injunction 

[  497  J  {j.^^  doing  a  particular  act,  is  afterwards  present,  aiding  and  abetting, 

when  that  is  done  which  the  injunction  has  prohibited,  he  is  guilty  of  a 
breach  of  the  injunction. 

Thomas  Pratt,  one  of  the  defendants  in  this  cause,  had  been 
committed,  by  the  Yice-Chancellor's  order,  for  breach  of  an 
injunction  which  had  been  awarded  in  the  cause,  to  restrain  him 
and  others  from  cutting  wood  in  Bagley  Wood,  in  the  county  of 
Berks. 

The  defendant  Pratt  moved,  before  the  Lord  Chancellor,  that  the 
Vige-Ghancellor's  order  might  be  discharged,  on  the  ground,  that 
although  he  was  present  when  a  breach  of  the  injunction  was 
committed,  he  did  not  actually  commit  a  breach  of  it  himself. 

Mr,  Wakefield  and  Mr.  RandeU,  in  support  of  the  defendant's 
motion. 

Mr.  Knight  Bruce  and  Mr.  Bellamy ,  contra. 

[498]  The  Lord   Chancellor  said,  that  if  it  were  proved  that  the 

defendant  was  present,  aiding  and  abetting,  when  a  breach  of  the 
injunction  was  committed,  he  must  be  considered  as  having  been 
actually  guilty  of  a  breach  of  it  himself.  His  Lordship  then 
proceeded  to  examine,  at  length,  the  statements  made  in  the  various 
affidavits  before  him,  and  said  that  the  facts  deposed  to  could  leave 
room  for  no  doubt  whatever  that  the  defendant  was  present,  aiding 
and  abetting,  in  the  commission  of  an  act  which  he  had  been 
prohibited  by  the  injunction  from  doing.  His  Lordship  said,  that 
he  must  abandon  the  principles  applicable  both  to  criminal  and  to 
civil  law,  if  he  did  not  visit  the  party  practising  such  conduct  with 
all  the  consequences  of  a  breach  of  the  injunction ;  and  that  he 
should  not  be  vindicating  the  jurisdiction  of  this  Court,  if  he  did 
not  refuse  the  motion. 

Motion  re/tised,  with  costs. 
(1)  Seaw'ard  v.  Pat^son  [1897]  1  Ch.  645,  66  L.  J.  Oh.  267,  76  L.  T,  215,  0.  A. 
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DU  HOURMELIN  v.  SHELDON  (1). 

(4  My.  &  Cr.  525—534;  S.  C.  9  L.  J.  (N.  S.)  Ch.  25;  4  Jur.  116;  aflFg.  1  Beav. 
79 ;  8  L.  J.  (N.  S.)  Ch.  133 ;  3  Jur.  69.) 

A  testatrix  devised  a  real  estate  to  trustees,  upon  trust  to  sell,  and  to 
diyide  the  produce  of  the  sale  amongst  certain  persons,  some  of  whom  were 
aliens.  The  estate  was  sold  under  a  decree  of  the  Court.  Held,  that  the 
Crown  was  not  entitled  to  those  shares  of  the  produce  of  the  sale  which 
were  payable  to  the  aliens. 

The  original  caase  was  instituted  for  the  purpose  of  carrying  into 
execution  the  trusts  of  a  will,  by  which  the  testatrix  had  appointed 
and  devised  a  real  estate  to  trustees,  who  were  all  British  subjects, 
upon  trust  to  sell  it,  and  to  divide  the  produce  among  certain 
persons,  some  of  whom  were  aliens.  The  decree  having  directed 
the  sale  of  the  estate,  the  Earl  of  Badnor  became  the  purchaser ; 
but  he  objected  that  a  good  title  could  not  be  made,  upon  the  ground 
that  some  of  the  cestuis  que  trust,  amongst  whom  the  purchase- 
money  was  to  be  divided,  were  aliens.  The  Master  having  reported 
in  favour  of  the  title,  the  Earl  of  Badnor  excepted  to  his  report ; 
but  the  exceptions  were  over-ruled  by  the  Master  of  the  Bolls,  as 
reported  in  1  Beav.  79. 

The  Earl  of  Badnor  (the  purchaser)  now  appealed  from  the  order 
of  the  Master  of  the  Bolls,  over-ruling  the  exceptions  to  the 
Master's  report  of  a  good  title. 


1839. 

May  27,  29. 

June  29. 

July  6. 

Nov.  6. 

RolU  Court. 

Loid 
Lanodale, 
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On  Appeal. 
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GOTTENHAH, 

L.C. 

[626] 


The  Solicitor-Oeneralf  Mr.  BeUenden  Ker,  and  Mr.  Etderton^ 
for  the  purchaser,  in  support  of  the  objection  to  the  title : 
Fourdrin  v.  Qowdey  (2)  is  a  direct  authority  in  favour  of  the 
objection.     *    *    The  purchaser  cannot  safely  pay  his  purchase- 
money  into  Court,  for  he  has  notice  that  the  Attomey-Oeneral,  who 
has  at  least  a  contingent  interest  *in  it,  is  not  a  party.     *     *     * 


[526] 


[  •627  ] 


Mr.  Wigram  and  Mr.  Parry,  for  the  plaintiffs,  some  of  whom 
were  aliens,  and  were  interested  in  the  produce  of  the  sale  : 

*  *  A  purchaser,  who  buys  under  a  sale  made  by  the  Court,  is 
discharged  from  liability  by  paying  his  purchase-money  into  Court : 
Curth  V.  Price  (3),  and  even  if  he  were  held  to  be  bound  to  see  that 


( 1 )  Although  the  Naturalization  Act, 
1870,  which  enables  aliens  to  acquire 
and  hold  real  estate,  has  depriyed  this 
case  of  its  former  importance,  yet  it 
still  presents  some  features  of  interest, 


and  is  therefore  retained  here. — 0 .  A .  S. 

(2)  41  B.  R.  91  (3  My.  &  K  383). 
See  judgment,  post,  p.  167. 

(3)  8R.  E.  303(12Ves.  89). 
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Du  the  money  was  rightly  distributed,  that  obligation  would  not  affect 

V.  the  validity  of  the  sale  or  of  the  purchaser's  title.     *     *     * 

shbldon.  . 

[  528  ]  Mr.  Richards,  Mr.  CavipbeU,  Mr.  BetheU,  and  Mr.  Fleming, 

appeared  for  other  parties. 

The  SoliciUyi'-General,  in  reply,  cited  Roper  v.  Radcliffe  (i). 

The  Lord  Ghancbllob  expressed  an  opinion,  that  it  would  be  the 
better  course  to  make  the  Attorney-General  a  party,  on  behalf  of 
the  Grown,  by  supplemental  bill. 

July  6.  The  AttoiTiey-General  afterwards  appearing,  and  not  objecting  to 

[  529  ]  *^®  ^^^^*  ^°  order  was  made,  overruling  the  exceptions,  and  directing 
that  the  money  should  not  be  paid  out  without  notice  to  the 
Attorney-General. 

It  was  arranged,  with  the  consent  of  Mr.  Wray,  on  behalf  of  the 
Attorney -General,  that  the  question  of  the  right  of  the  Grown  should 
be  determined  by  the  Lord  Ghancellor  upon  the  argument  which 
had  already  taken  place  upon  the  purchaser's  appeal  from  the 
Master  of  the  Bolls'  order. 

Nov.%.       The  Lord  Ghancellor: 

The  parties  having  very  properly  consented  to  discuss  the 
question,  which  was  raised  with  the  purchaser  under  a  decree  for 
[  ^530  ]  sale  of  the  estate,  in  a  cause  in  which  the  *  Attorney-General  was  to 
be  a  party,  the  proceedings  in  this  cause  were  instituted  for  that 
purpose,  and  the  question  now  to  be  decided  is,  whether  the  Grown 
has  any  title  to  those  shares  of  the  proceeds  of  the  testatrix's  estate 
which  she  has,  by  her  will,  appointed  to  persons  who  are  aliens. 

Elizabeth  Sheldon,  having  a  power  of  appointment  over  the 
estate  in  question,  by  her  will  appointed  all  the  estate  to  certain 
persons,  to  the  use  of  them,  their  heirs  and  assigns,  for  ever,  upon 
trust,  after  her  decease,  to  sell  the  same,  and  to  convey  the  same  to 
purchasers,  and  to  give  receipts  for  the  purchase-monies,  which  it 
was  declared  should  be  effectual  discharges  to  the  purchasers.  She 
then  directed  the  trustees  to  stand  possessed  of  the  monies  to  arise 
from  such  sales,  upon  trust,  after  payment  of  the  expenses,  and  of 
the  mortgages  affecting  the  estate,  to  invest  the  residue  in  the 
public  funds,  and  to  stand  possessed  of  such  monies  and  securities, 

(1)  9  Mod.  167. 
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as  concerning  certain  one  sixth  parts  thereof,  upon  trust  for  certain  du 

,  , .  HOURMELIN 

persons  who  are  ahens.  ,,, 

The  Attorney-General  being  made  a  defendant,  the  question  is,  Sheldon. 
whether  the  Crown  has  any  title  to  these  shares.  If  it  had  not 
been  for  the  case  of  Fourdrin  v.  Gowdey  (i),  I  cannot  think  that  any 
such  question  would  have  been  raised ;  and,  upon  considering  the 
grounds  of  that  decision,  I  do  not  find  that  I  am  called  upon  to 
express  any  opinion  upon  it,  because  I  think  it  clear  that  the 
principles  upon  which  Sir  J.  Leach  proceeded,  assuming  them  to 
be  well  founded,  cannot  govern  the  present  case ;  and  it  is  there- 
fore immaterial,  for  the  present  purpose,  whether  such  principles 
properly  led  to  that  decision. 

In  that  case,  the  testator,  by  his  will  duly  attested,  gave  and  ;  [  631  ] 
bequeathed  all  his  freehold  and  copyhold  estates,  and  all  his 
personalty,  to  be  sold  by  his  executors,  and  he  enjoined  and 
reqaested  his  heir-at-law  to  concur  with  his  executors  in  the  sale 
of  his  freehold  and  copyhold  estates ;  and  he  bequeathed  all  the 
residue  of  his  property,  after  payment  of  his  debts,  &c.,  amongst 
certain  persons,  some  of  whom  were  aliens.  On  behalf  of  the 
Crown,  Mr.  Wray  argued  that  the  will  vested  no  estate  in  the 
executors,  who  took  a  mere  power  of  sale,  the  estate  itself  devolving 
upon  the  heir,  or,  as  the  heir  was  an  alien,  upon  the  Crown,  and 
that  the  testator  did  not  direct  a  total  conversion,  but  only  a  con- 
version for  certain  purposes.  Sir  J.  Leach  adopted  this  reasoning, 
saying,  that  the  argument  wholly  failed  that  this  was  a  bequest  of 
money,  and  not  a  devise  of  land,  and  that  the  testator  had  given 
to  the  devisees  the  lands,  subject  only  to  the  charge  imposed  on  it 
by  the  will,  viz.,  payment  of  debts  and  legacies,  and  that  aliens 
could  no  more  take  an  interest  in  land,  which  that  would  be,  than 
the  land  itself.  His  Honour,  however,  ordered  a  second  argument, 
when  the  Attorney-General,  on  behalf  of  the  Crown,  admitted  that 
where  the  purchase  and  conveyance  were  made  directly  from  the 
executors,  the  purchaser  claimed  as  devisee,  and  that  the  title  of 
the  Crown  was  excluded,  but  contended  that  in  that  case  the 
executors  having  only  a  power,  and  not  an  estate,  the  title  of  the 
purchasers  could  not  be  under  the  will,  but  through  the  heir  of  the 
devisor,  and  that  heir  being  an  alien,  the  estate,  upon  the  testator's 
death,  would,  by  a  paramount  title,  immediately  vest  in  the  Crown. 
In  finally  deciding  in  favour  of  the  Crown,  his  Honour  put  his 
judgment  upon  this,  ''that  the  freehold  and  leasehold  premises 

(1)  41  R.  R.  91  (3  My.  &  K  383). 
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Du  retained  their  proper  quality  at  the  testator's  death,  and  passed  by 

HouRMBLiN  j^jg  ^^.jj^  ^^^  ^g  money,  but  as  freehold  and  leasehold  estate,  and 
Sheldon.  *that  no  interest  in  them  could  vest  in  his  brother  and  sister  who 
^        ^      were  aliens." 

Now,  whether  or  no  the  grounds  upon  which  this  judgment  is 
founded  will  support  it,  is  a  question  which  will  be  to  be  decided 
when  facts  identical  with  the  circumstances  of  that  case  shall  arise. 
It  is  sufficient,  at  present,  to  observe  that  such  is  not  the  present 
case,  in  which  it  cannot  be  said  that  there  is  not  a  devise  of  the 
real  estate,  or  that  there  is  not  an  absolute  conversion,  but  merely 
a  devise  of  lands  subject  to  a  charge.  The  purchase  and  convey- 
ance must  be  derived  from  the  trustees,  in  which  case  it  was 
admitted  that  the  title  of  the  Grown  is  excluded. 

If  the  Grown  be  entitled  in  this  case,  it  must  be  entitled  to  all 
money  left  or  payable  to  aliens,  if  raised  out  of  lands  in  this  country ; 
and  if  so,  why  is  this  title  of  the  Grown  not  to  operate  against  the 
legacies  of  alien  legatees,  or  the  dividends  of  foreign  creditors  of  a 
bankrupt,  if  such  legacies  and  dividends  be  raised  out  of  land ;  and 
how  are  foreign  creditors  entitled  to  payment  of  their  debts  under 
decrees  of  the  Court,  or  in  the  administration  of  the  estates  of 
deceased  debtors,  if  the  money  applicable  to  such  payment  be  the 
produce  of  land  ? 

It  was  argued,  that  after  payment  of  the  charges,  the  legatees 
might  elect  to  take  the  estate  as  land ;  but  not  only  has  that  not 
taken  place,  but  what  the  Attorney-General  claims  is  money,  and 
not  land,  which  has  been  sold. 

The  incapacity  of  aliens  to  hold  land  is  founded  upon  political 
and  feudal  reasons,  which  do  not  apply  to  money.  The  testator 
[  ♦Bss  J  has  given  to  his  legatees  no  option ;  but  if  *he  had,  or  if  the  law 
would  have  given  it,  there  can  be  no  reason  for  the  legatee  for- 
feiting money  which  he  may  enjoy,  because  he  might  have  elected, 
instead  of  such  money,  to  take  land  which  he  cannot. 

Many  authorities  were  referred  to,  but  none  of  them  bear  out 
the  proposition  contended  for  on  behalf  of  the  Grown.  Decisions, 
that  aliens  cannot  enjoy,  against  the  Grown,  trusts  of  land,  any 
more  than  the  land  itself,  leave  untouched  the  present  question. 
Roper  V.  Radcliffe  (i)  was  relied  upon,  although  that  was  the  case 
of  a  papist,  and  not  of  an  alien.  By  the  Act  11  &  12  Will.  lU. 
c.  4,  all  estates,  terms,  and  other  interests  and  profits  whatsoever 
out  of  lands,  to  or  in  trust  for  the  benefit  of  papists,  were  made 

(1)  9  Mod,  167. 
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void.  The  testator  conveyed  lands  to  trustees,  upon  trust  to  sell, 
and  with  the  proceeds  to  pay  certain  debts,  and  to  dispose  of  the 
residue  as  he  should  by  deed  or  will  appoint,  and,  in  default,  to 
dispose  thereof,  for  the  benefit  of  himself  and  his  heirs.  No  sale 
took  place,  and  the  testator,  by  his  will,  referring  to  the  trusts, 
gave  certain  sums  to  be  paid  out  of  the  proceeds  of  the  sale,  and 
then  gave  all  the  rest  and  residue  of  his  estate,  real  and  personal, 
and  all  his  remainder,  whether  in  lands  or  personal  estate,  to 
certain  persons  who  were  papists.  It  was  decided  that  the  devisees 
had  an  interest  in  the  lands,  so  remaining  unsold,  within  the 
meaning  of  the  Act. 

This  case  is  inapplicable,  not  only  because  the  question  arose 
under  an  Act  of  Parliament  which  has  no  reference  to  the  situation 
of  the  parties  in  this  cause,  but  because  the  state  of  the  property 
was  altogether  different ;  and  yet  this  was  the  case  which  has  the 
strongest  apparent  analogy  to  the  present,  excepting  that  of  Fourdrin 
V.  Gowdey, 

Being  of  opinion  that  there  is  no  principle  upon  which  the  claim 
of  the  Crown  can  be  supported,  and  that  there  are  no  authorities 
compelling  me  to  decide  in  its  favour,  I  do  not  hesitate  to  affirm 
the  judgment  of  the  Mabteb  of  the  Bolls,  pronounced  under  cir- 
cumstances much  less  favourable  to  the  parties  claiming  under  the 
will — being  in  a  contest  with  a  purchaser — and  to  declare  that  the 
Crown  has  no  title  to  the  property  in  question. 


Du 

HOUBHELIN 
V. 

Sheldon. 


[534] 


ROWLEY  V.  ADAMS. 


(4  My.  &  Cr.  534— M4 ;  S.  C.  9  L. 


J.  (N.  S.)  Oh.  34;  3  Jur.  1069 ;  afPg.  2  Jur. 
915.) 

Executors,  whose  testator  was  the  assignee  of  a  leasehold  estate,  of  which 
the  rent  was  greater  than  its  yearly  value,  were  ordered  by  the  Court  to 
take  such  steps  as  might  be  necessary  to  relieve  the  testator's  estate  from 
liability  in  respect  of  the  rent  and  covenants  of  the  lease.  The  executors 
endeavoured  to  prevail  upon  the  lessor  to  accept  a  surrender,  but  he  refused 
to  do  so ;  and  they  took  no  other  steps  towards  complying  with  the  order. 

Held,  that  the  executors  ought  to  have  assigned  the  lease  to  some  other 
person;  and  that  not  having  done  so,  they  were  bound  themselves  to 
exonerate  the  testator's  estate  from  the  liabilities  to  which  it  had  been 
subject  in  respect  of  the  lease  since  the  time  at  which  they  might  have 
made  such  an  assignment. 

Hbnrt  Wyatt,  the  testator  in  this  cause,  was  the  assignee  of  a 
lease  for  years,  which,  by  his  will,  he  bequeathed  to  the  defendants 
Samuel  Adams  and  Edmund  Marks,  in  trust  for  his  son  WilUam 


1839. 

April  20,  24. 

Nov.  21. 


Jhdh  Covrt, 

Lord 

Lanodale, 

M.R. 

On  Appeal. 
Lord 

COTTBNHAM, 
L.C. 

[534] 
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Rowley  Wyatt,  who  was  also  a  defendant  in  the  cause  ;  and  he  appointed 
Adams.  Adams  and  Marks  his  executors ;  and  they  proved  his  will.  The 
rent  reserved  by  the  lease  was  so  great  as  to  make  the  lease  of 
little  or  no  value,  and  the  testator's  son,  William  Wyatt,  declined 
to  take  an  assignment  of  it.  The  assignment  of  the  lease  made  to 
the  testator  had  been  made  to  him  in  the  usual  form,  subject  to 
the  payment  of  the  rent  and  performance  of  the  covenants  reserved 
and  contained  in  and  by  the  original  lease,  and  from  thenceforth, 
on  the  lessee's  or  assignee's  part,  to  be  paid,  kept,  done,   and 

performed. 

«  «  «  «  « 

[  536  ]  By  an  order  of  the  Court,  dated  the  10th  of  August,  1838,  it  was 

ordered  that  *  *  the  defendants  Adams  and  Marks  should  take 
such  steps  as  might  be  necessary,  in  order  to  put  an  end  to  all 
liability  on  the  testator's  estate  to  the  payment  of  the  rent  and 
performance  of  the  covenants  reserved  and  contained  in  the 
indenture  of  lease.     ♦     *    * 

On  the  2nd  of  August,  1888,  the  Master  made  his  report,  in 
pursuance  of  [a  further]  order,  by  which  he  found,  that  on  repeated 
occasions  in  the  years  1884,  1835,  and  1886,  the  solicitor  of  the 
defendants  Adams  and  Marks  endeavoured  to  prevail  on  the  solicitor 
of  the  lessors  to  accept  a  surrender  of  the  leasehold  premises,  or  to 
state  on  what  terms  his  clients  would  accept  the  same ;  and  that 
such  endeavours  were  not  attended  with  success;  but  that  no 
evidence  had  been  laid  before  him  to  show  that  any  attempt  was 
[  ^537  ]  made  by  the  ^defendants  Adams  and  Marks,  or  either  of  them,  or 
by  their  solicitor,  to  assign  the  lease ;  and  the  Master  was  of 
opinion,  that  if  the  defendants  Adams  and  Marks  had  used  due 
diligence,  they  would  have  terminated  the  liability  of  the  testator's 
estate  for  rent  and  covenants  after  the  29th  of  September,  1888, 
between  the  10th  of  August,  1888,  and  Michaelmas,  1888,  by 
executing  an  assignment  of  the  lease. 

On  the  5th  of  November,  1888,  the  Master  of  the  Bolls  made 
an  order,  confirming  the  last-mentioned  report,  and  declaring  that 
the  defendants  Adams  and  Marks  were  bound  to  exonerate  the 
testator's  estate  from  all  liabilities  in  respect  of  the  leasehold 
premises  under  the  lease  before  mentioned,  since  the  29th  of 
September,  1883. 

[The  defendants  Adams  and  Marks  now  appealed  from  this 
order.] 

The  leasehold  premises  had  been  unoccupied  during  the  whole  or 
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a  considerable  part  of  the  time  which  had  elapsed  since  Michaelmas,      Rowley 


V, 

Adams. 


1833. 

The  lease  expired  on  the  25th  of  December,  1838. 

«♦***■ 

Mr.  Knight  Brtice  and  Mr.  James  Russell,  for  the  appellants.  [  538  ] 

Afr.  Richards  and  Mr.  Bethell,  contra. 

Mr.  Stevens^  for  other  parties. 

[It  was  suggested  in  the  argument  that  as  the  assignment  to 
the  testator  had  been  made  subject  to  the  payment  of  the  rent  and 
to  the  performance  of  the  covenants  of  the  lease,  his  estate  would 
not  have  been  relieved  from  future  liability  upon  them  by  assign- 
ment. But  the  Lord  Chancellor  said  that  after  the  decision  of 
the  Exchequer  Chamber  in  Wolveiidge  v.  Steivard  (i)  there  was  no 
doubt  that  the  liability  in  question  arose  only  from  the  continued 
holding  of  the  lease.] 

The  Lord  Chancellor  [after  referring  to  the  facts  and  proceedings      ^-or.  21. 
in  the  suit,  said  :] 

There  were  but  two  ways  in  which  the  liability  to  the  covenants       [  54i  ] 
in  the  lease  could  be  put  an  end  to ;  the  one  by  procuring  the  lessor 
to  accept  a  surrender,  and  the  other  by  assigning  it  to  some  other 
person :  both,  probably,  were  open  upon  the  order,  but  to  adopt 
one  or  other  was  imperative. 

Whether  it  was  morally  right  or  not  to  assign  the  lease,  merely 
for  the  purpose  of  getting  relief  from  the  covenants,  was  not  a 
subject  for  the  executors  to  consider,  after  this  order.  The  Court 
had  ordered  it,  and  nothing  but  proving  the  impossibility  of  executing 
the  order  could  relieve  them.  This  they  knew,  or  ought  to  have 
known.  If  they  thought  the  order  wrong,  they  ought  to  have 
applied  to  hkve  it  altered.  Not  having  done  so  till  after  all  the 
injury  had  accrued,  they  could  not,  under  any  circumstances,  have 
been  heard  to  justify  their  disobedience  of  the  order  by  showing 
that  it  was  morally  wrong ;  but  I  am  clearly  of  opinion,  with  the 
Master,  as  I  collect  his  opinion  from  his  note,  and  with  the  Master 
OF  THE  Bolls,  that  the  order  was  perfectly  *right.  The  law  imposes  [  *542  ] 
upon  the  assignee  of  a  lease  liability  to  its  covenants  only  during 
the  time  he  holds  it.  To  assign  to  a  person  unable  to  perform  the 
(1)  38  E.  E.  701  (1  Or.  &  M.  644). 
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Rowley 

V. 

Adams. 


[544] 


covenants,  for  the  purpose  of  injuring  the  landlord,  or  without 
giving  him  a  fair  opportunity  of  protecting  himself  from  injury,  is, 
no  doubt,  highly  improper ;  but  why  is  the  landlord  to  impose  upon 
the  assignee  a  greater  or  larger  responsibility  than  the  law  imposes  ? 
Why  is  he  to  refuse  to  accept  a  surrender  of  the  lease,  or  to  take 
an  assignment  of  it  from  the  party  holding  it,  and  to  complain 
of  the  assignee  relieving  himself  from  the  burden  of  it  by  such 
means  as  the  law  allows  ?  I  think  that  the  assignee,  after  such 
offer  and  notice  to  the  landlord,  is  quite  justified  in  so  securing 
himself,  doing  as  little  injury  to  the  landlord  as  possible ;  and  if 
a  beneficial  owner  is  justified  in  so  doing,  trustees  for  others  are 
bound  to  do  so :  and,  in  addition  to  such  obligation,  there  was, 
in  this  case,  an  order  which,  in  effect,  directed  them  so  to  act. 

[His  Lordship  pointed  out  that  when  the  landlord  refused  to  accept 
the  surrender,  it  became  the  duty  of  the  executors  either  to  assign 
the  lease  or  at  least  to  apply  to  the  Court  for  further  directions,  and 
he  concluded  his  judgment  by  saying :] 

Why  are  the  legatees,  who  gave  to  the  executors  ample  warning 
of  the  liability  they  were  incurring,  and  repeatedly  urged  them  to 
terminate  such  liability  in  the  only  way  it  could  be  effected,  to  bear 
this  loss  wantonly  incurred  by  the  executors,  by  their  disobedience 
to  the  order  of  August,  1838  ?  I  entirely  concur  in  the  judgment 
of  the  Master  of  the  Bolls,  and  must  therefore 

Dismisg  the  appeal  mth  costs. 


1839. 
iVtfr.27,28,30. 

Lord 

COTTBNHAM, 
L.C. 

[561] 


W:ELLE8LEY  v.  wellesley. 

(4  My.  &  Or.  561—681  ;  S.  C,  9  L.  J.  (N.  S.)  Ch.  21 ;  4  Jur.  2.) 

If  a  person  covenants  that  he  will,  on  or  before  a  certain  day,  secure  an 
annuity,  by  a  charge  upon  freehold  estates  or  by  investment  in  the  funds, 
or  by  liie  best  means  in  his  power,  such  covenant  will  entitle  the  covenantee 
after  default  to  apply  to  the  Court  to  secure  the  annuity  upon  any 
property  to  which  the  covenantor  has  become  entitled  between  the  date  of 
the  covenant  and  the  day  so  limited  for  its  performance. 

[The  case  stated  by  the  bill  was,  in  substance,  as  follows : 
That  by  articles  of  agreement  for  a  separation  entered  into  the 
21st  day  of  June,  1884,  between  (the  defendant)  the  Hon.  William 
Pole  Tylney  Long  Wellesley,  of  the  first  part,  (the  plaintiff)  Helena 
Wellesley,  his  wife,  of  the  second  part,  and  Colonel  Thomas 
Paterson  (a  trustee  for  the  plaintiff),  of  the  third  part,  for  certain 
considerations  therein  mentioned,  the  said  W.  P.  T.  L.  Wellesley 


VOL.  xLvm.]     1839.     CH.    4  MY.  &  CR.  561—566.  173 

agreed  with  the  said  Thomas  Paterson,  that  he  the  said  W.  P.  T.  L.    Wkllbblby 
Wellesley  would,  on]  or  before  the  Ist  day  of  February,  1835,  well  wbllbslby. 
and  effectually,  either  by  a  charge  on  freehold  estates  of  inheritance       [  &63  ] 
to  be  situate  in  England  or  Wales,  or  by  an  investment  of  an 
adequate  sum  of  money  in  some  of  the  stocks  or  funds  of  Great 
Britain,  or  by  the  best  means  which  may  then  be  in  his  power, 
secure  the  payment  to  the  said  Thomas  Paterson,  his  executors  or 
administrators,  during  the  life  of  the  said  Helena  Wellesley,  of  an 
annuity  of  1,000/.,  [payable  quarterly,  as  therein   mentioned,  in 
trust  for  the  said  Helena  Wellesley]. 

That  by  a  disentailing  deed,  of  the  13th  of  December,  1834,  [565] 
certain  freehold  hereditaments,  situate  in  the  counties  of  Essex, 
Southampton  and  Hertford,  of  which,  subject  to  certain  large 
incumbrances,  Mr.  Wellesley  was  tenant  for  life,  with  remainder  to 
his  eldest  son  in  tail,  were  conveyed,  by  the  father  and  son,  to  such 
uses  as  '''they  should  jointly,  within  three  calendar  months,  in  [  *566  ] 
manner  therein  mentioned,  appoint,  with  remainder  to  the  use  of 
the  defendants,  Wright  and  Greenly,  in  fee,  upon  certain  trusts 
declared  by  another  indenture,  being  the  deed  of  the  15th  of 
December,  1834,  next  mentioned ;  and  that  by  a  deed  of  the  15th 
of  December,  1834,  the  father  and  son,  in  exercise  of  the  power, 
appointed  the  hereditaments  to  the  defendants,  Wright  and 
Greenly,  in  fee,  upon  trust  to  raise,  by  mortgage  or  sale,  the 
sum  of  462,000/.,  of  which  they  were  to  stand  possessed,  upon 
trust,  after  payment  of  costs,  to  redeem  certain  annuities,  and 
then  to  pay  certain  judgment  debts  due  from  the  father,  and  then 
to  pay  certain  charges  upon  the  estates  comprised  in  the  deed,  and 
certain  charges  upon  estates  in  Ireland,  and  in  Yorkshire  and 
Wiltshire,  and  then  to  pay  the  residue  for  such  purposes  as  Mr. 
Wellesley  should,  by  deed  or  instrument  in  writing,  appoint,  and 
in  default  of  and  subject  to  any  such  appointment,  to  pay  the 
same  to  Mr.  Wellesley,  his  executors,  administrators,  or  assigns,  for 
his  or  their  own  absolute  use  and  benefit ;  and  that  it  was  declared 
that  if  the  trustees  should,  at  any  time  previously  to  the  complete 
execution  of  the  trusts,  have  ascertained  or  been  satisfied  that  there 
would  eventually  be  an  ultimate  surplus  or  residue  of  the  462,000/., 
which  would  be  applicable  according  to  the  appointment,  or  for  the 
benefit  of  Mr.  Wellesley,  then  it  should  be  lawful  for  them  to  pay, 
advance,  and  apply  so  much  of  the  462,000/.  as  should,  for  the 
time  being,  be  ascertained  to  be  the  amount  of  such  ultimate 
surplus  or  residue,  or  any  part  thereof,  in  such  manner,  according 
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wkllbsley  to  the  direction  or  appointment,  or  for  the  benefit,  of  Mr.  Wellesley, 
Wbllbblbt.  as  thereinbefore  was  directed,  concerning  such  ultimate  surplus  or 
residue,  notwithstanding  that  the  prior  trusts  should  not  have  been 
performed ;  and  that,  subject  to  the  trusts  before  mentioned,  the 
[  •567  ]  trustees  should  stand  seised  of  the  *estates,  upon  trust,  out  of  the 
rents,  to  pay,  during  the  life  of  Mr.  Wellesley,  the  premiums  upon 
policies  of  assurance  upon  his  life  for  87,000{.,  and,  subject  thereto, 
to  pay  to  Mr.  Wellesley's  son,  during  the  joint  lives  of  his  father 
and  himself,  an  annuity  of  160{.  per  annum,  and  after  Lord 
Maryborough's  death,  a  further  annuity  of  6,000{.  per  annum,  in 
addition  to  the  annuity  of  1602. ;  and  that,  subject  thereto,  the 
trustees  should  stand  seised  of  the  estates,  upon  such  trusts  as  Mr. 
Wellesley  and  his  son  should  jointly  appoint,  and  in  default  of  and 
subject  to  such  joint  appointment,  should  pay  the  rents  to  Mr. 
Wellesley  for  his  life,  and  after  his  death  should  stand  seised  of 
the  estates  in  trust  for  his  son,  in  fee-simple,  if  he  should  survive 
him,  but  if  the  son  should  die  in  his  lifetime,  then  in  trust  for 
the  son  in  tail  male,  with  remainder  to  Mr.  Wellesley  in  fee: 

That  it  was  by  the  same  deed  declared,  that  it  should  be  lawful 
for  Mr.  Wellesley,  at  any  time  or  times  during  his  Ufe,  by  deed 
or  will,  but  subject  and  without  prejudice  to  the  trust  for  raising 
the  462,000L,  and  subject  also  to  the  trusts  for  paying  the  pre- 
miums of  the  policies  for  the  sum  of  87,0002.,  and  the  annuities 
of  160{.  and  6,0002.,  to  limit  or  appoint  unto  or  to  the  use  of  or  in 
trust  for  his  then  present  wife,  or  for  any  woman  or  women  whom 
he  should,  after  the  decease  of  his  then  present  wife,  marry,  a 
jointure  not  exceeding  1,5002.  per  annum,  to  be  charged  upon  the 
estates  comprised  in  the  deed  now  in  the  course  of  being  stated, 
with  powers  of  distress  and  entry,  and  a  term  of  years  for  better 
securing  such  jointure : 

That  by  the  same  deed,  Mr.  Wellesley  and  his  son  released  certain 
leaseholds  for  lives,  and  covenanted  to  surrender  certain  copyholds, 
to  the  trustees,  upon  trusts  to  correspond  with  those  before  declared 
[  668  ]  of  the  freeholds :  *  *  That  the  said  freehold  hereditaments  in 
the  counties  of  Essex,  Southampton,  and  Hertford  were  *  *  of 
the  annual  value  of  20,0182.  8«.  2d.  and  8,1392.  IBs.  6d.,  making 
together  28,1582.  6«.  8d.,  and  that  the  leasehold  hereditaments 
comprised  in  the  indenture  of  the  15th  of  December,  1884,  were 
of  considerable  annual  value;  and  there  was  standing  on  the 
hereditaments  a  very  great  quantity  of  valuable  timber: 

That  Mr.  Wellesley  had,  on  the  1st  of  February,  1835,  and  still 
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had,  power  well  and  effectually  to  charge  the  annuity  of  1,000Z.  Wellesley 
upon  the  interest  secured  to  him  in  the  surplus  of  the  before-  wellebley. 
mentioned  sum  of  462,000Z.,  and  also  upon  a  certain  charge  of 
31,731{.  58.  agreed,  by  the  indenture  of  the  15th  of  December, 
1834,  to  be  kept  up  for  his  benefit,  and  upon  the  estate  limited 
to  him  in  the  lands  comprised  in  that  indenture,  and  by  exercise 
of  the  power  reserved  by  that  indenture  of  appointing  and  creating 
a  yearly  rent-charge  of  l,500i.  in  favour  of  the  plaintiff. 

The  bill  charged  that  the  plaintiff  was  entitled  to  have  the 
annuity  effectually  charged  by  the  best  means  which  were,  on 
the  Ist  of  February,  1835,  or  had  since  been,  in  the  power  of 
Mr.  Wellesley,  at  the  election  of  the  plaintiff;  and  that  Mr. 
Wellesley  then  had,  and  still  had,  in  his  power,  the  means  of 
charging  the  annuity  on  freehold  estates  of  inheritance  in  England, 
in  manner  before  mentioned ;  but  that  he  had  not,  on  the  21  st  of 
June,  1834,  or  at  any  time  since,  or  now,  any  other  ^freehold  [  *669  ] 
estates  or  estate,  or  power  to  charge  any  other  estate  in  England  or 
Wales  or  elsewhere,  or  any  stock  or  funds  of  Great  Britain,  or 
power  to  charge  any  stock  or  funds  of  Great  Britain,  or  any 
other  means  whatsoever  to  secure  payment  of  the  said  annuity 
of  1,000Z.,  or  any  part  thereof :  and  the  bill  then  charged  that 
the  arrangement  effectuated  by  the  indentures  of  the  13th  and  15th 
of  December,  1884,  was  entered  into  by  Mr.  Wellesley  for  the 
purpose  of  providing  for  him  the  means  of  securing  the  annuity 
of  1,0002.  for  the  plaintiff,  and  in  part  performance  of  the 
agreement  of  the  21st  of  June,  1834. 

The  bill  then  stated,  that  of  the  before  mentioned  sum  of  462,000/., 
the  sum  of  260,0002.  had  been  raised  and  duly  applied  towards  the 
redemption  of  the  annuities  and  discharge  of  the  debts  and  liabilities 
mentioned  in  the  indenture  of  the  15th  of  December,  1834,  and  that 
Mr.  Wellesley  and  his  son,  and  the  trustees  Wright  and  Greenly, 
confederating  together,  instead  of  raising  so  much  of  the  residue 
of  that  sum  as  was  necessary  for  the  purpose  of  redeeming  and 
satisfying  the  residue  of  the  before  mentioned  annuities,  debts,  and 
liabilities,  and  securing  the  plaintiff's  annuity,  had  already  raised 
some  considerable  sums  of  money,  and  were  about  raising  other 
considerable  sums  of  money,  upon  the  security  of  the  charge  of 
462,0002.,  and  of  Mr.  Wellesley 's  interest  in  the  lands  and  heredita- 
ments and  in  certain  charges  before  mentioned,  *  *  and  that  [  670  ] 
Wright  and  Greenly  had  paid  or  applied,  to  or  for,  or  permitted 
Mr.  Wellesley  to  receive,  the  rents  and  profits  of  the  lands  in 
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Wellbbley   England,  in  derogation  of  the  plaintiff's  rights :  *  *  and  that  the 
Wbllesley.   annuity  of  l,000i.  was  wholly  in  arrear.     *     *     * 

[  571  ]  The  bill  prayed  that  Mr.  Wellesley  might  be  decreed    *    *     to 

[  ^^2  ]  effectually  charge  the  annuity  of  1,000Z.  upon  the  interest  reserved 
to  him  in  the  surplus  of  the  before-mentioned  sum  of  462,0002., 
charged  upon  the  before-mentioned  estates,  and  upon  the  charge 
of  81,7812.  58.  agreed  to  be  kept  up  for  his  benefit,  and  upon  the 
estate  limited  to  him  in  the  lands  comprised  in  the  indenture  of 
the  15th  of  December,  1884,  and  to  effectuate  such  charge,  by  the 
exercise,  to  a  sufficient  extent,  of  the  power  reserved  to  him  by  that 
indenture  of  appointing  and  creating  a  yearly  rent-charge  of  1,500Z. 
in  favour  of  the  plaintiff :  *  *  and  that,  if  necessary,  for  the  purpose 
of  securing  the  annuity  of  1,0002.,  a  sufficient  part  of  what  should 
remain  of  the  sum  of  462,0002.  in  the  hands  of  Wright  and  Greenly, 
after  payment  and  discharge  of  the  incumbrances  upon  the  lands 
and  charges  comprised  in  the  indenture  of  the  15th  of  December, 
1834,  might  be  invested  in  the  purchase  either  of  freehold  estates 
[  ♦673  ]  of  inheritance  in  England  or  Wales,  or  of  a  competent  amount  *of 
some  stock  or  funds  of  Great  Britain,  for  effectually  securing  the 
annuity  of  1,0002.  to  the  plaintiff:  and  that  Mr.  Wellesley  might 
be  decreed  to  pay  to  the  plaintiff  the  arrears  of  her  annuity ;  and 
that  they  might  be  raised  out  of  his  interest  before  mentioned  ; 
and  that  Mr.  Wellesley  might  be  restrained  from  making  further 
incumbrances ;  and  that  Wright  and  Greenly  might  be  restrained 
from  remitting  or  paying  to  him,  or  permitting  him  to  receive,  any 
money  which  had  arisen  or  might  arise  by  or  from  the  rents,  issues, 
and  profits  of  the  hereditaments  before  mentioned,  or  from  any 
estate,  right,  or  interest  whatsoever  secured  to  or  provided  for 
Mr.  Wellesley  by  or  under  the  indenture  of  the  15th  of  December, 
1884 ;  and  that,  if  necessary,  a  receiver  might  be  appointed  to  get 
in,  without  prejudice  to  the  prior  incumbrances,  all  sums  of  money 
which  had  arisen  or  might  arise  from  the  rents  of  the  before-men- 
tioned hereditaments,  and  from  any  securities  or  security  already 
effectuated  upon  the  same. 

Mr.  Wigram  and  Mr.  Toller,  in  support  of  the  demurrer,  con- 
tended that  the  covenant  in  the  articles  of  separation  was  a  m^re 
personal  covenant  on  Mr.  Wellesley's  part,  and  did  not  create  any 
lien  upon  any  particular  property,  still  less  any  lien  upon  the 
money  which  he  might,  by  some  subsequent  arrangement,  become 
entitled  to  have  raised  for  his  use.    *    *    « 
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Mr.  Jacob,  Mr.  Richards,  and  Mr.  Willcock,  in  support  of  the    Wkllesley 
bill,  contended  that  if  a  covenantor  had  an  option  as  to  which  of   wellesley. 
two  funds   he   would  settle,  the   consequence  was  that,  until   he        [  ^74  ] 
exercised  that  option  by  settling  one  of  them,  both  were  liable ;  and 
that  if  it  was  made  to  appear  to  the  Court,  that  he  intended  to  part 
with  both  without  performing  his  covenant,  there  could  be  no  doubt 
that  the  Court  would  interfere,  by  injunction,  to  prevent  his  so 
doing.     ♦     *     * 

Mr.  Wigramy  in  reply.  [  ^75  ] 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

Thb  Lobd  Chancellor  :  -^<w.  30. 

This  is  a  demurrer,  by  two  of  the  defendants,  who  are  trustees 
of  property  over  which  Mr.  Wellesley  obtained  a  power  of  charge  in 
December,  1884 ;  and  the  question  is,  whether  the  bill  states  such 
a  case,  as  against  them,  as  entitles  the  plaintiff,  according  to  her 
own  statement,  to  a  decree  against  them  at  the  hearing ;  the 
defendants  asserting  that  the  plaintiff  has  no  title  as  against  them. 

Now,  the  title  of  the  plaintiff  is  under  articles  of  separation,  in 
which,  for  such  considerations  as  the  law  considers  sufficient  in 
such  cases,  Mr.  Wellesley  contracts  that  he  will,  on  or  before  the 
1st  of  February,  1835,  well  and  effectually,  by  a  charge  on  freehold 
estates  of  inheritance,  or  by  investment  in  the  funds,  or  by  the  best 
means  which  may  then  be  in  his  power,  secure  the  annuity. 

It  appears  that  at  the  time  at  which  this  covenant  was  entered 
into,  Mr.  Wellesley  was  only  tenant  for  life  of  certain  estates.  In 
December,  1884,  an  arrangement  took  place  between  him  and  his 
son,  by  which,  according  to  the  statement  of  the  bill,  he  obtained 
a  power  of  jointuring  his  present  or  any  future  wife,  to  the  extent 
of  1,500Z.  per  annum,  and  a  right  to  the  surplus  after  paying  certain 
♦charges  and  incumbrances,  of  a  sum  of  462,000Z.  which  was  to  be  [  *576  ] 
raised  upon  the  estates.  It  states  that  he  has  been  applied  to  and 
has  refused  to  carry  into  effect  the  agreement,  alleging  that  his 
refusal  arises  from  the  incapacity  of  the  trustee,  Colonel  Paterson, 
to  indemnify  him  against  the  debts  of  the  wife ;  and  then  it  states 
that  it  had  been  proposed,  on  the  plaintiff's  part,  that  two  other 
gentlemen,  who  are  defendants  on  this  record,  should  be  appointed, 
as  trustees,  in  Colonel  Paterson's  stead  ;  and  then  it  states  a  letter 
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welleslkt  from  the  solicitors  of  Mr.  Wellesley  in  answer  to  that  proposition, 
Wellkbley.  accepting  the  proposition,  and  stating  that  they  will  prepare  the 
necessary  deeds.  The  bill  then  states  that  the  defendants,  under 
the. arrangement  of  1884,  were  trustees  of  the  estates;  and  that 
Mr.  Wellesley  has  refused,  and  still  refuses,  to  pay  the  arrears  of  the 
annuity,  and  to  execute  such  charge  as  was  contracted  for  by  the 
articles;  and  then  that  the  defendants,  the  trustees,  were  trustees  of 
the  sum  of  462,000Z.  which  was  to  be  raised  out  of  the  estates,  and  to 
be  applied  in  discharge  of  certain  charges  and  incumbrances,  and 
the  surplus  to  be  paid  to  Mr.  Wellesley.  There  was  therefore,  in  the 
event  of  the  prior  charges  not  being  sufficient  to  exhaust  the  fund, 
a  surplus  which  would  come  to  Mr.  Wellesley.  The  bill  alleges  that 
the  trustees,  instead  of  applying  the  462,0002.  according  to  the  trust 
deed,  were  about  to  raise  part  of  it  for  Mr.  Wellesley,  and  were 
about  to  create  a  further  charge  for  the  benefit  of  Mr.  Wellesley. 

The  statement,  therefore,  is  of  a  covenant,  by  Mr.  Wellesley  in 
June,  1884,  to  secure,  on  or  before  the  1st  of  February  then  next, 
by  a  charge  on  freehold  estates  of  inheritance,  or  by  investment 
in  the  funds,  or  by  the  best  means  in  his  power,  an  annuity  of 
l,000f.,  and  then  of  the  acquisition  of  property  in  December,  1884, 
which  would  enable  Mr.  Wellesley  to  carry  the  covenant  into  eflfect. 
[  *577  ]  It  states  that  the  defendants  are  trustees  of  that  property,  *and 
that  instead  of  applying  the  money,  which  constituted  that  property, 
in  discharge  of  incumbrances,  according  to  the  arrangement  of 
December,  1884,  they  were  about  to  raise  money  and  remit  it  to 
Mr.  Wellesley. 

The  bill,  therefore,  states  a  covenant  and  part  performance,  there 
being  now  a  statement  in  the  bill  that  the  agreement  of  December, 
1834,  had  been  entered  into  by  Mr.  Wellesley,  for  the  purpose 
of  enabling  him  to  secure  the  annuity  of  1,0002.,  and  in  part 
performance  of  the  contract  of  June,  1884. 

Therefore,  there  is  a  covenant  to  charge  lands  on  a  certain  day  ; 
the  purchase  of  lands  before  that  day,  for  that  purpose,  and  in 
part  performance,  and  a  promise,  after  the  lands  acquired,  to  effect 
the  charge,  and  a  refusal  to  do  so,  and  acts  tending  to  defeat  the 
security  so  acquired  and  promised  to  be  charged. 

If,  at  the  hearing,  these  facts  being  proved,  the  Court  will  have 
no  power  to  make  any  decree,  except  that  Mr.  Wellesley  do  perform 
his  contract,  and  no  power  to  act  upon  the  land,  then  the  demurrer 
must  be  allowed ;  but  if  the  Court  can  act  upon  the  land,  then  the 
defendants  who  have  demurred,  and  are  made  defendants  as  trustees 
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of  the  land,  are  properly  made  defendants,  and  the  demurrer  must    Wbllkslbt 
be  overraled;   that  is,  in  that  case,  according  to  the  plaintiff's   wkllbslet. 
showing,  she  will  have  a  decree  against  them.     If  there  be  a  con- 
tract for  sale,  and  the  vendor  proceeds  so  to  deal  with  the  property 
as  to  incapacitate  himself  from  performing  his  contract,  this  Court 
will  act  npon  the  property ;  and  legislative  provisions  now  exist, 
enabling  this  Court,  in  certain  cases,  to  exercise  this  jurisdiction 
with  more  effect.     In  Prebble  v.  Boghurst  (i),  whilst  it  was  still 
uncertain  whether  the  ^agreement  affected  the  lande  in  question,       [  *S78  ] 
Lord  EiiDON  did  not  doubt  the  jurisdiction  of  the  Court  to  appoint 
a  receiver.     If  the  plaintiff  in  this  case  should  obtain  a  decree 
against  Mr.  Wellesley,  establishing  her  title  to  have  the  annuity 
charged  upon  the  property,  of  which  the  defendants  demurring  are 
trustees  for  him,  can  it  be  doubted  that  the  Court  would  act  upon 
such  property  for  the  purpose  of  enforcing  this  equity?  and  if  so, 
the  defendants,  as  trustees  of  it,  are  necessary  parties  for  that 
purpose.    The  only  ground  upon  which  the  defendants  could  con- 
tend, with  success,  that  they  are  improperly  made  parties  to  the 
biU,  would  be  to  establish  either  that  the  bill  must  be  dismissed 
against  Mr.  Wellesley,  or  that  the  decree  against  him  can  only  be 
against  him  personally,  and  that  the  Court  would  have  no  power 
to  affect  the  property  in  question :  which  comes  to  this,  that  the 
Court,  being  of  opinion  that  Mr.  Wellesley  was  bound  to  give  effect 
to  his  contract,  and  to  charge  the  annuity  upon  the  property,  of 
which  the  defendants  are  trustees  for  him,  must  confine  itself  to  a 
personal  decree  against  him  for  that  purpose,  and  could  not  make 
any  decree  against  the  trustees ;  but  it  is  clear  that  the  moment 
the  Court  declares  such  right  in  the  plaintiff,  these  defendants  will, 
at  all  events,  become  trustees  for  the  plaintiff  to  that  extent. 

In  Lyde  v.  Mynn  (2),  a  husband  had  covenanted  to  charge  an 
annuity,  granted  to  a  third  person,  upon  all  such  property  as,  in 
the  event  of  his  wife's  decease,  he  should  become  entitled  to,  by 
virtue  of  her  will  or  otherwise ;  and  having,  under  her  will,  acquired 
an  annuity  vested  in  trustees,  the  party  with  whom  the  covenant 
had  been  made  filed  a  bill,  and  obtained  a  decree  against  the 
husband  and  his  trustees,  to  carry  this  covenant  into  effect. 

I  have  not,  therefore,  been  able  to  see  how  it  was  possible —       r  579  ] 
supposing  the  plaintiff's  bill  to  state  a  case  for  a  decree  against 

(1)  1  Swanst.  309  [a  case  which  settlement  of  after  acquired  real  estate, 
turned  upon  the  construction   of   a     — O.  A.  S.]. 

special  condition  in  a  bond  for  the       ^  (2)  36  B.  B.  415  (1  My.  &  K,  683). 
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WBLLK8LEY    Mr.  Wellesloy — that  these  defendants  could  say  that  they  were  not 
WsLLBSLKT.   propeily  made  parties  to  this  suit ;  and  that  there  is  such  a  case 
stated  against  Mr.  Wellesley,  cannot  be  disputed. 

That  this  Court  will  grant  a  specific  performance  of  an  agree- 
ment for  a  grant  of  an  annuity,  cannot  now  be  questioned ;  and 
this  agreement  appears  to  me  to  contain  within  itself  all  that  is 
necessary  to  give  it  legal  validity :  but  if  this  Court  is  to  execute 
the  agreement,  it  must  do  so  according  to  the  terms  of  it.  The 
terms  are,  on  a  day  certain,  to  charge  the  annuity  on  lands,  or  on 
an  investment  of  stock,  or  by  the  best  means  in  his  power.  I  think 
it  quite  immaterial,  for  the  present  purpose,  whether  this  gave  to 
the  husband  an  option,  or  whether  he  has  other  lands  besides  those 
vested  in  these  defendants,  upon  which  he  can  now  charge  the 
annuity;  because  the  bill  alleges  that  he  refuses  to  charge  it  in 
any  manner  ;  and  this  Court  will  not  permit  him,  under  the  pretence 
of  exercising  an  option,  to  evade  the  performance  of  his  contract. 
In  Deacon  v.  Smith  (i)  there  was  an  option ;  but  it  did  not  prevent 
the  Court  from  acting  upon  the  one  alternative.  The  property- 
acquired,  by  the  arrangement  of  December,  1834,  must  be  con- 
sidered as  subsequently  acquired  property ;  but  that  contracts  to 
charge  property  subsequently  acquired  will  be  enforced,  is  suflSciently 
established.  Lyde  v.  MynUy  and  the  cases  upon  which  that  decision 
was  founded,  are  conclusive  upon  that  subject.  The  contract  is 
not  to  purchase  lands  for  the  purposes  of  the  agreement ;  but  one 
alternative  is  to  charge  lands  in  February,  1885,  and  at  that  time 
[  *580  ]  he  had  a  power  of  charging  lands.  It  is  *the  same  as  a  contract 
to  charge  such  lands  as  he  might  have  at  that  time ;  and  if  so,  such 
was  Metcalfe  v.  The  Archbishop  of  York  (2)  and  Lyde  v.  Mynn  (3), 
and  such  was  Tooke  v.  Hastings,  as  reported  in  2  Vem.  97.  In 
Lewis  v.  Madocks  (4),  a  contract,  upon  marriage,  to  settle  all  personal 
estate,  of  which  the  husband  might  become  possessed  during  the 
coverture,  was  enforced  against  an  estate  he  had  purchased,  in  part, 
with  personal  property  so  acquired. 

Being,  therefore,  of  opinion  that  the  contract,  as  stated  in  the 
bill,  must,  upon  the  case  stated,  be  enforced  against  Mr.  Wellesley, 
and  that  to  effect  that  object,  the  Court  mil  act  upon  the  estates 
which  he  had  a  power  of  charging  in  February,  1835,  and  of  which 
the  defendants  are  trustees  for  him,  I  think  that  this  demurrer 
must  be  overruled. 

(1)  3  Atk.  323.  (3)  36  R.  R.  415  (1  My.  &  K.  683). 

(2)  43  R.  R.  257  (1  Mr.  &  Cr.  5i1\  (4)  7  R.  R.  10  (17  Ves.  48). 
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My  opinion  being  founded  upon  the  construction  I  put  upon 
these  articles  of  separation,  that  they  amount  to  a  contract  to 
charge  the  annuity  upon  such  lands  as  the  husband  had  power  to 
charge  in  February,  1835  ;  and  that  the  defendants  are  trustees  of 
the  property  which  he  had  at  that  time  power  so  to  charge ;  and 
that  this  Court  will,  therefore,  by  its  decree,  if  necessary,  secure  to 
the  plaintiff  the  annuity,  so  contended  for,  out  of  the  property  so 
vested  in  the  defendants,  I  do  not  think  it  necessary  to  discuss  the 
ground  upon  which  I  am  informed  the  Vicb-Chancbllor  overruled 
this  demurrer,  or  the  doctrine  of  the  case  of  Fremoult  v.  Dedire  (i), 
where  the  contest  was  with  the  covenantor's  creditors,  upon  a  general 
covenant  to  settle  lands  of  a  ^certain  value,  which  was  not  enforced 
daring  the  lifetime  of  the  covenantor,  except  to  observe  that  that 
case  does  not  appear  to  be  so  much  at  variance  with  that  of 
Boundell  v.  Breary  (2)  as  seems  to  have  been  supposed ;  because, 
in  the  latter  case,  the  covenant  was,  on  a  certain  day,  to  settle 
lands  of  a  certain  value,  and  the  Lord  Keeper  thought  it  created  a 
lien  upon  the  land  of  which  the  covenantor  was  then  seized  ;  and 
in  that  respect  BoundeU  v.  Breary  much  more  resembles  the 
present ;  and  that  case  is  relied  upon  by  Lord  Habdwigkb  in  Deacon 
v.  Smith  (3). 

No  formal  judgment  was  given  upon  the  question  of  want  of 
parties,  but  the  demurrer  was  overruled  generally. 


Welleslet 

r. 
Wblleslky. 
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Plaintiffs,  who  had  obtained  in  this  Court  a  decree  for  an  account  against 
three  defendants,  two  of  whom  resided  in  Scotland,  and  all  of  whom  had 
real  property  there,  brought  actions  in  Scotland  against  tJie  same  defen- 
dants for  the  same  demand ;  and  they  obtained  leave  from  this  Court  to 
prosecute  the  Scotch  actions  so  far  as  should  be  necessary  for  the  purpose 
of  obtaining  such  security  as  it  is  in  the  power  of  the  Scotch  Court  to  give 
for  the  amount  which,  upon  taking  the  accounts  directed  by  the  decree, 
should  ultimately  be  found  due  to  the  plaintiffii. 

[Thb  proceedings  in  this  cause  are  reported  in  44  E.  R.  881,  and 
anUy  p.  7.] 

Three  of  the  defendants,  viz..  Sir  David  Wedderburn,  Andrew 
Colvile,  and  Alexander  Seton  having  landed  property  *in  Scotland, 

(1)  1  P.  Wms.  429.  (4)  McIIenry  v.  Levis  (1882)  22  Ch. 

(2)  2  Vem.  482.  Div.  397,  399,  52  L.  J,  Ch.  325,  47 

(3)  3  Atk.  323 ;  see  p.  327.  L.  T.  549. 
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and  Sir  D.  Wedderbum  and  Mr.  Seton  being  resident  there,  eacli 
of  the  plaintiffs  (Mr.  and  Mrs.  Hawkins  being  together  considered 
as  one)  commenced  an  action  against  the  three  above  named  defen- 
dants in  the  Court  of  Session  in  Scotland,  [to  recover  the  respective 
shares  claimed  by  them  respectively  in  the  profits  made  by  the 
successive  partnership  firms. 

The  summonses  in  each  action  set  forth  the  previous  proceedings 
in  the  Court  of  Chancery.] 

The  defendants,  Colvile,  Seton,  and  Sir  D.  Wedderbum,  moved, 
before  the  Master  of  the  Bolls,  that  an  injunction  might  be  awarded, 
to  restrain  the  plaintiffs,  and  each  of  them,  from  prosecuting  or 
carrying  on  the  four  several  suits  or  actions  commenced  by  them 
respectively,  [and  from]  commencing  or  prosecuting  any  other  suit 
or  proceeding  in  the  Court  of  Session,  or  other  Court  in  Scotland, 
to  recover  the  said  shares  of  profits  so  claimed  by  them  respectively, 
or  otherwise  touching  or  concerning  the  matters  in  question  in  the 
suit  in  Chancery ;  and  that  the  plaintiffs  might  pay  the  costs  of 
that  application. 

In  support  of  this  motion,  the  defendant  Colvile  made  an  affidavit, 
in  which  he  stated  that  he  was  advised,  and  verily  believed,  that 
according  to  the  law  of  Scotland,  and  the  existing  practice  of  the 
Court  of  Session,  the  deponent  and  Alexander  Seton  and  Sir  D. 
Wedderbum  could  not  defend  the  said  suits  or  actions,  by  the  plea 
of  lis  alibi  pendens,  without  at  the  same  time  pleading  all  their 
defences  on  the  merits,  which  would  involve  all  the  matters  and 
grounds  which  existed  in  the  present  suit.     *    *     ♦ 

On  the  28rd  of  January,  1840,  the  Master  of  the  Bolls  made 
an  order  for  an  injunction,  in  the  terms  of  the  notice  of  motion, 
until  the  further  order  of  the  Court ;  and  he  ordered  the  plaintiffs 
to  pay  the  costs  of  the  application. 

The  plaintiffs  now  moved,  before  the  Lord  Chancellor,  that  the 
order  of  the  Master  op  the  Eolls  might  be  discharged,  or  that  the 
plaintiffs  might  be  at  liberty  to  carry  on  the  four  several  suits 
or  actions  commenced  by  them  respectively  in  the  Court  of  Session 
in  Scotland,  against  the  defendants  Colvile,  Seton,  and  Sir  D. 
Wedderbum  respectively,  or  such  other  proceedings  as  they  might 
be  advised,  for  the  purpose  of  compelling  those  defendants  to  give 
security  for  so  much  as  might  be  decreed  to  the  plaintiffs  in  respect 
of  the  profits  of  the  trade  or  business  carried  on  by  the  successive 
firms  of  Wedderbum  &  Co.,  Wedderbum,  Colvile  &  Co.,  Colvile, 
Wedderbum  &  Co.,  and  Colvile  &  Co. 
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In  support  of  this  motion,  an  affidavit  was  made  by  Mr.  Thomas 
Collingwood  Ker,  a  law  agent  in  London,  *who  stated  that  he  knew 
and  was  well  acquainted  with  the  law  of  Scotland,  and  the  practice 
of  the  courts  of  justice  there:  that  all  parties  prosecuting  their 
claims  before  the  courts  of  justice  in  Scotland,  were  entitled,  imme- 
diately upon  the  summons  being  issued,  to  sue  out,  as  a  matter  of 
right,  a  writ  called  a  writ  of  inhibition  and  arrestment,  by  which 
the  defendants  were  prevented  from  alienating  their  property,  until 
they  should  have  given  security  for  answering  the  amount  of  the 
plaintiff's  demand  ;  that  he  had  acted  as  the  agent,  in  this  country, 
of  the  plaintiffs,  relative  to  the  proceedings  against  the  defendants 
in  Scotland ;  that  such  proceedings  had  only  been  taken  for  the 
purpose  of  compelling  the  defendants,  by  means  of  the  writs  of 
inhibition  and  arrestment,  to  give  security  for  the  amount  of  the 
plaintiff's  demand  in  the  suit  in  Chancery,  and  that  he  (the  deponent) 
had  received  instructions  not  to  press  forward  such  actions  after 
such  security  should  have  been  given :  that,  acting  upon  such 
instructions,  he  (the  deponent)  was  ready,  so  soon  as  the  writs 
of  inhibition  and  arrestment  should  be  complete,  or  such  security 
should  be  given,  to  stay  all  further  proceedings  in  the  actions  till 
the  termination  of  the  suit  in  Chancery,  and  that,  in  fact,  in  pre- 
paring the  several  summonses,  the  proceedings  in  Chancery  were 
set  out  therein  respectively,  solely  for  the  purpose  of  showing  to  the 
Court  of  Session  that  after  such  inhibition  and  arrestments,  or 
such  security  given,  it  would  not  be  necessary  to  proceed  further 
with  the  actions. 

In  a  further  affidavit,  made  by  the  same  deponent,  on  the  21st  of 
February,  1840,  he  stated  that  he  had  ascertained  that  each  of 
the  three  defendants,  Colvile,  Seton,  and  Sir  D.  Wedderburn,  was 
possessed  of  considerable  real  estates  in  Scotland,  and  that  the 
defendant  Colvile  resided  there  for  several  months  in  each  year, 
and  that  the  defendants  Seton  and  Sir  D.  Wedderburn  resided 
^there  entirely.  He  also  stated,  that  by  the  law  of  Scotland  it  was 
competent  for  a  party,  by  a  simple  letter  missive,  which  might 
be  prepared  in  a  few  hours,  to  settle  his  estate  upon  his  family,  and 
deprive  his  creditors  of  all  right  against  the  same ;  and  that  he,  the 
deponent,  had  no  doubt  that  if  the  defendants  had  received  notice 
of  the  proceedings  intended  to  be  taken  by  the  plaintiffs,  they 
would  have  taken  the  necessary  steps  to  deprive  the  plaintiffs 
of  any  right  against  their  estates :  that  by  the  practice  of  the  Court 
of  Session,  it  was  the  duty  of  the  pursuer,  after  issuing  his  writ  of 
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Bummons,  to  have  the  same  called,  or,  in  other  words,  entered 
on  the  rolls  of  the  Court,  withm  sixty  days  from  the  date  thereof  ; 
and  that  in  the  event  of  his  not  doing  so,  it  was  competent  for  the 
defendant  to  have  such  summons  protested,  the  result  of  which 
was,  that  the  action  was  entirely  defeated,  and  gone,  and  was 
treated  in  the  same  manner  as  if  it  had  never  existed ;  that  the 
time  for  entering  the  summonses  issued  by  the  plaintiffs  against 
the  defendants  Colvile,  Seton,  and  Sir  D.  Wedderburn  would  expire 
on  the  25th  of  February,  1840,  after  which  day  it  would  be  com- 
petent for  the  defendants  to  proceed  immediately  to  have  such 
summonses  protested  for  not  being  called. 

Mr.  Jacob y  Mr.  Stuart,  and  Mr.  Koe,  in  support  of  the  motion. 

Upon  Mr.  Wigram  and  Mr.  Colvile  appearing  in  opposition 
to  the  motion,  and  in  support  of  the  Master  of  the  Rolls'  order. 

The  Lord  Chancellor  said : 

So  far  as  this  motion  seeks  to  discharge  the  order  of  the  Master 
OP  THE  Rolls,  I  need  not  give  you  any  trouble,  Mr.  Wigram, 
because  I  think  that  order  perfectly  right.  *There  being  a  decree — 
no  sum  ascertained,  but  a  decree — the  Master  of  the  Rolls  found 
the  parties  proceeding,  for  the  same  purpose,  in  the  Court  of 
Session  in  Scotland ;  and  it  was  quite  of  course  to  restrain  them 
from  so  doing.  But  the  question  upon  the  other  part  of  the  motion 
is,  whether,  some  of  the  defendants  being  out  of  the  jurisdiction, 
and  having  property  out  of  the  jurisdiction,  the  Court  will  not 
allow  the  plaintiffs  to  take  such  proceedings  as  shall  insure  them 
the  benefit  of  their  decree  here.  It  is  to  that  I  wish  you  to  direct 
your  attention. 

Mr.  Wigram  and  Mr.  Colvile,  in  opposition  to  the  motion : 

*  ♦  The  consequence  of  allowing  the  action  in  Scotland  to  pro- 
ceed at  all  must  be  that  the  whole  question  in  the  Chaiicery  suit  must 
be  tried  over  again  ;  for  it  is  only  in  such  an  action  that  an  arrest- 
ment can  be  obtained.  The  writ  of  arrestment  stops  all  the  rents 
in  the  hands  of  the  tenants  of  the  estates,  and  has  the  effect  of 
appointing  a  receiver  of  the  property,  and  can  only  be  got  rid 
of  by  giving  suflScient  security  to  answer  the  plaintiff's  demand ; 
but  how  could  the  amount  of  security  necessary  in  this  case  be 
ascertained,  without  taking  the  whole  account?  There  is  no  allega- 
tion or  suggestion  of  insolvency  on  the  part  of  the  defendants,  and 
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no  special  case  is  made  to  show  that,  in  this  particular  instance, 
sach  assistance  as  the  plaintiffs  say  they  can  derive  from  the  Court 
in  *  Scotland  is  necessary;  and  unless  such  necessity  can  be  shown  ^ 
the  Court  will  not  depart  from  its  ordinary  rules  of  preventing 
doable  suits. 
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Mr.  Jacob,  in  reply,  said  he  did  not  admit  that  the  effect 
of  a  writ  of  arrestment  would  be  that  the  owner  of  the  estate  would 
be  prevented  from  receiving  his  rents.  The  plaintiffs  would  not 
prosecute  the  same  demand  in  the  Scotch  Courts,  unless  the 
defendants  should,  by  forcing  them  on,  compel  them  so  to  do. 

The  Lord  Chancellor: 

I  should  be  very  glad  if  I  could  be  furnished  with  any  case  upon 
this  subject;  but  no  such  case  having  been  produced,  I  am  under 
the  necessity  of  disposing  of  this  question  between  the  parties  by 
analogy  to  what  regulates  the  practice  of  the  Court  in  cases  which 
are  as  nearly  analogous  to  the  present  as  any  that  can  be  found. 

As  I  before  stated,  I  am  of  opinion  that  the  order  of  the  Master 
OF  THE  Rolls  is  quite  right.  There  can  be  no  doubt  that  the 
general  rule  precludes  parties  from  proceeding  in  any  other  Court 
for  the  same  purpose  for  which  they  are  proceeding  in  this  Court, 
whether  the  other  proceedings  are  taken  in  this  or  in  any  other 
country ;  and  if  the  party  conceives  there  are  any  circumstances 
in  his  case  which  constitute  an  exception  to  the  rule,  I  think  that 
his  proper  course  is,  not  to  take  proceedings  in  another  Court, 
of  his  own  authority,  but  to  apply  to  this  Court  for  permission 
to  take  such  proceedings. 

Now  here  I  find  a  decree,  ascertaining  no  balance,  establishing 
no  right ;  but  a  decree  against  certain  defendants  for  an  account ; 
the  balance,  either  one  way  or  *the  other,  being  to  be  ascertained 
by  means  of  inquiries  before  the  Master.  I  find  that  some,  at 
least,  of  the  defendants  are  out  of  the  jurisdiction ;  that  they  are 
living  in  Scotland,  and  have  landed  property  there,  which,  by  the 
course  of  the  Court  of  Session,  may  be  rendered  available  as  a 
security  for  what  is  due  from  the  defendants.  There  is  no  mode 
in  this  country  by  which  that  security  can  be  obtained,  and  the 
result  might  be  that  after  the  plaintiffs  had  ascertained  the  amount 
of  their  demand,  they  might  be  unable  to  enforce  payment  of  it ; 
because  I  have  neither  the  defendants  here,  nor  have  I  here  any 
property  of  theirs  which  could  be  made  available. 
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The  result  would  be  that  after  the  plaintiffs  had  ascertained  the 
amount  due  to  them,  and  had  had  their  demand  established  on 
further  directions,  they  would  then  have  to  proceed  to  Scotland,  not 
for  the  purpose  of  establishing  their  demand,  but  for  the  purpose  of 
obtaining  security  for  the  satisfaction  of  the  demand  which  had 
been  established :  but  at  that  time  they  might  not  find,  in  Scotland, 
either  the  defendants,  or  any  property  of  theirs. 

Under  these  circumstances,  the- question  is  whether  this  Court 
should  carry  the  rule  so  far  as  to  preclude  the  plaintiffs  from 
adopting  such  proceedings  as  shall  ensure  them  the  means  of 
satisfying  what  shall  be  found  to  be  the  amount  due  to  them ;  and 
it  does  appear  to  me  that  such  an  extension  of  the  rule  would, 
under  colour  of  doing  equity  to  the  defendants,  do  a  great  injustice 
to  the  plaintiffs. 

Now,  it  is  perfectly  true  that  the  existing  suit  in  Scotland  is, — 
for  although  it  has  been  disputed,  there  can  be  no  doubt  of  the  fact 
that  it  is, — in  its  nature,  a  suit  *to  establish  the  demand.  The 
object  of  it,  however,  is  stated  to  be,  and  must  be  considered  as 
being,  not  to  establish  the  demand — which  the  plaintiffs  have 
succeeded  in  establishing  in  this  Court,  so  far  as  they  could — but  to 
secure  payment. 

If  the  plaintiffs  only  ask  to  proceed  in  the  suit  in  Scotland,  so  far 
as  may  be  necessary  to  obtain  security  for  the  sum  of  money  which 
shall  be  found  to  be  due,  I  do  not  see  how  the  defendants  can  be 
heard  to  complain  of  it. 

What  the  defendants  have  a  right  to  be  protected  against  is, 
being  doubly  vexed ;  and  it  would  be  a  cause  of  complaint  if  the 
plaintiffs  were  allowed  to  go  on  to  litigate  in  Scotland  the  question 
which  is  in  dispute  in  this  Court ;  but  that  is  not  their  object,  and 
their  object  is  that  which  is  not  the  subject  of  litigation  here. 

It  is  perfectly  clear  that  the  defendants  may,  if  they  please, 
compel  the  plaintiffs  to  go  on  with  the  suit  in  Scotland ;  for  they 
may  apply  to  discharge  the  arrestment;  but  I  do  not  think  they 
can  much  complain,  if  the  suit  only  proceeds  at  their  own 
instigation. 

If,  however,  the  suit  in  Scotland  remains  where  the  plaintiffs  say 
it  is  intended  that  it  should  remain,  the  defendants  will  be  in  the 
same  position  as  if  it  had  been  instituted  after  the  amount  of  the 
demand  had  been  established ;  but  with  this  difference,  that  the 
plaintiffs  will  then  have  already  obtained  security  for  the  amount 
which  will  have  been  found  due  to  them. 
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Now,  I  know  nothing  of  these  defendants,  or  of  any  danger  there 
may  be  that  the  property  will  be  alienated ;  but,  of  coarse,  I  mast 
deal  with  this  case  as  I  should  *with  cases  in  which  danger  was 
apprehended.  I  think,  therefore,  the  proper  order  for  me  to  make 
will  be,  that  the  plaintiffs  should  be  at  liberty  to  proceed  in  Scotland 
80  far  as  may  be  necessary  to  obtain  such  security  as  the  Court  of 
Session  may  give  for  the  demand  which  they  may  establish  in  this 
Buit.  That  will,  of  course,  leave  it  open  to  the  plaintiffs  not  to 
proceed  in  the  suit,  but  to  take  such  steps  as  the  defendants  may 
compel  them  to  take. 

I  do  not  at  all  prescribe  to  the  Court  of  Session  what  course  they 
should  pursue.  They,  perhaps,  may  inhibit  the  plaintiffs  from 
proceeding  here. 

I  carefully  avoid  saying  where  the  debt  is  to  be  recovered ;  but  I 
allow  the  plaintiffs  to  proceed,  for  the  purpose  of  obtaining  such 
security  as  the  practice  of  the  Court  of  Session  affords  for  what  may 
ultimately  be  found  due. 

I  consider  that  the  plaintiffs  are  entitled  to  such  security  as  the 
practice  of  the  Court  of  Session  gives  for  what  shall  ultimately  be 
found  due ;  whether  it  be  ascertained  in  the  Court  of  Session  or 
here. 
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WALLWORTH  v.  HOLT. 

(4  My.  &  Cr.  619—640;  8.  C.  4  Jur.  814.) 

Consideration  of  the  circumstances  under  which  the  Court  will  interfere 
in  the  affairs  of  a  business  by  directing  a  limited  account  of  the  assets  and 
the  collection  and  application  thereof  in  satisfaction  of  the  debts  where  the 
partners  are  so  numerous  that  a  formal  suit  for  dissolution  is  impracticable. 

This  was  an  appeal  from  an  order  of  the  Yige-Changellor, 
allowing  a  demurrer  to  a  bill,  for  want  of  equity,  the  allegations 
of  which  [are  sufficiently  set  forth  for  the  purpose  of  this  report 
in  the  judgment  of  the  Lord  Chancellor]. 

Mr.  Richards  and  Mr.  Rolt,  in  support  of  the  appeal. 

Mr.  Jacobs  Mr.  Wigrairty  and  Mr.  Sharpe,  in  support  of  the 
demurrer,  [referred  to  Long  v.  Yonge  (i),  Wallnirn  v.  Ingilhy  (2),  and 
Richardson  v.  The  Bank  of  England  (3).] 
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Mr.  Richards,  in  reply, 

(1)  29R,E.  118  (2  Sim.  369). 

(2)  36  R,  E.  246  (1  My.  &  K  61). 


(3)  Antt,  p.  49  (4  My.  &  Cr.  165). 
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wallworth  The  Lord  Chancellor  [after  pointing  out  that  the  objection  of  want 
Holt.  of  parties  was  open  to  the  defendants  upon  the  appeal,  saidj : 

1841 

Jan,  15.  ■"■^^  ^*^®  stated  by  the  bill,  which  is  filed  by  the  plaintiffs  on 
behalf  of  themselves  and  all  other  the  shareholders  and  partners  of 
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'-  -*  the  Banking  Company  called  the  Imperial  Bank  of  England,  except 
those  who  are  made  defendants,  is  shortly  this:  that  they  are 
shareholders,  and  have  paid  all  the  calls  made,  which  amount  to 
15Z.  per  share;  that  the  business  of  the  Company  has  been 
suspended  since  1839,  but  that  it  has  not  been  dissolved;  that 
large  debts  are  due  by  the  Company,  for  which  they  and  the 
other  shareholders  are  liable,  and  that  there  are  considerable  assets 
in  the  hands  of  the  directors  and  trustees,  though  not  equal  to  the 
debts ;  that  all  the  directors,  except  one,  have  become  bankrupts, 
and  have  thereby,  by  their  regulations,  become  incapable  of  acting, 
and  that  the  trustees  refuse  to  act ;  and  that  the  other  defendants 
are  the  only  shareholders  who  have  not  paid  their  calls ;  and  it 
therefore  prays  for  the  assistance  of  this  Court  to  relieve  them  from 
this  difficulty,  by  causing  the  assets  of  the  Company  to  be  realized, 
and  the  debts  to  be  paid  ;  and  that  for  this  purpose  a  receiver  may 
be  appointed,  and  authorized  to  sue  for  calls  unpaid,  and  other  debts 
due  to  the  Company,  in  the  name  of  the  registered  officer  under  the 
7  Geo.  IV.  c.  46,  who  is  one  of  the  defendants. 

[  635  ]  When  it  is  said  that  the  Court  cannot  give  relief  of  this  limited 

kind,  it  is,  I  presume,  meant,  that  the  bill  ought  to  have  prayed  a 
dissolution,  and  a  final  winding  up  of  the  affairs  of  the  Company. 
How  far  this  Court  will  interfere  between  partners,  except  in  cases 
of  dissolution,  has  been  the  subject  of  much  difference  of  opinion, 
upon  which  it  is  not  my  purpose  to  say  any  thing  beyond  what  is 
necessary  for  the  decision  of  this  case;  but  there  are  strong 
authorities  for  holding  that  to  a  bill  praying  a  dissolution  all  the 
partners  must  be  parties;  and  this  bill  alleges  that  they  are  so 
numerous  as  to  make  that  impossible.  The  result,  therefore,  of 
these  two  rules  would  be,  the  one  binding  the  Court  to  withhold  its 
jurisdiction  except  upon  bills  praying  a  dissolution,  and  the  other 
requiring  that  all  the  partners  should  be  parties  to  a  bill  praying 
it ;  that  the  door  of  this  Court  would  be  shut  in  all  cases  in  which 
the  partners  or  shareholders  are  too  numerous  to  be  made  parties, 
which  in  the  present  state  of  the  transactions  of  mankind,  would  be 
an  absolute  denial  of  justice  to  a  large  portion  of  the  subjects  of 
the  realm,  in  some  of  the  most  important  of  their  affairs.  ^  This 
result  is  quite  sufficient  to  show  that  such  cannot  be  the  law ;  for. 
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as  I  have  said  upon  other  occasions,  I  think  it  the  duty  of  this  Wallworth 
Court  to  adapt  its  practice  and  course  of  proceeding  to  the  existing        holt. 
state  of  society,  and  not  by  too  strict  an  adherence  to  forms  and 
rules,    established   under   different    circumstances,   to  decline   to 
administer  justice,  and   to  enforce  rights  for  which  there  is  no 
other  remedy.     This  has  always  been  the  principle  of  this  Court, 
though  not  at  all  times  sufficiently  attended  to.     It  is  the  ground 
upon  which  the  Court  has,  in  many  cases,  dispensed  with  the 
presence  of  parties  who  would,  *according  to  the  general  practice,       [  *636  ] 
have  been  necessary  parties. 

In  Cockbum  v.  Thompson  (i),  Lord  Eldon  says,  "  A  general  rule, 
established  for  the  convenient  administration  of  justice,  must  not 
be  adhered  to  in  cases  in  which,  consistently  with  practical 
convenience,  it  is  incapable  of  application ; "  and  again,  '*  The 
difficulty  must  be  overcome  upon  this  principle,  that  it  is  better  to 
go  as  far  as  possible  towards  justice  than  to  deny  it  altogether  "  (2). 
If,  therefore,  it  were  necessary  to  go  much  further  than  it  is,  in 
opposition  to  some  highly  sanctioned  opinions,  in  order  to  open  the 
door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  elsewhere, 
I  should  not  shrink  from  the  responsibility  of  doing  so ;  but,  in  this 
particular  case,  notwithstanding  the  opinions  to  which  I  have 
referred,  it  will  be  found  that  there  is  much  more  of  authority  in 
support  of  the  equity  claimed  by  this  bill  than  there  is  against  it. 

It  is  true  that  the  bill  does  not  pray  for  a  dissolution,  and  that  it 
states  the  Company  to  be  still  subsisting ;  but  it  does  not  pray  for 
an  account  of  partnership  dealings  and  transactions,  for  the  pur- 
pose of  obtaining  the  share  of  profits  due  to  the  plaintiffs,  which 
seems  to  be  the  case  contemplated  in  the  opinions  to  which  I  have 
referred ;  but  its  object  is  to  have  the  common  assets  realised  and 
applied  to  their  legitimate  purpose,  in  order  that  the  plaintiffs  may 
be  relieved  from  the  responsibility  to  which  they  are  exposed,  and 
which  is  contrary  to  the  provisions  of  their  common  contract,  and 
to  every  principle  of  justice.  But  whether  the  interest  of  the 
plaintiffs  in  right  of  which  they  sue  arises  from  such  responsibility 
or  from  any  other  cause  cannot  *be  material ;  the  question  being,  [  *637  ] 
whether  some  partners,  having  an  interest  in  the  application  of  the 
partnership  property,  are  entitled,  on  behalf  of  themselves  and 
the  other  partners,  except  the  defendants,  to  sue  such  remaining 

(1)  16  Yea  321,  see  pp.  326,  329.  are  cited   by  Lord  Macnaghtbn  in 

(2)  These  passages  fromLordEldon's  Duke  of  Bedford  v.  Ellis  [1901]  A.  0. 
judgment  in   Cockbum  y.    Thompson      at  p.  10,  70  L.  J.  Ch.  106. 
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Wallwobth  partners  in  this  Court  for  that  purpose,  pending  the  subsistence  of 
Holt.  the  partnership ;  and  if  it  shall  appear  that  such  a  suit  may  be 
maintained  by  some  partners  on  behalf  of  themselves  and  others 
similarly  circumstanced  against  other  persons,  whether  trustees  and 
agents  for  the  company  or  strangers  being  possessed  of  property  of 
the  company,  it  may  be  asked  why  the  same  right  of  suit  should  not 
exist  when  the  party  in  possession  of  such  property  happens  also 
to  be  a  partner  or  shareholder? 

[His  Lordship  then  referred  to  Hichens  v.  Congreve{i),  Walbum 
y,  Ingilby  {2),  Taylor  y.  Salmon  {2)^  and  other  cases  in  which  the 
Court  had  interfered  in  the  affairs  of  a  subsisting  and  continuing 
business,  without  requiring  a  formal  dissolution.] 
[  639  ]  How  far  the  principle  upon  which  these  cases  have  proceeded  is 

consistent  with  the  doctrine  in  Losconibe  v.  Russell  (4),  **  that  in 
occasional  breaches  of  contract  between  partners,  when  they  are 
not  of  so  grievous  a  nature  as  to  make  it  impossible  that  the 
partnership  should  continue,  the  Court  stands  neuter,"  will  be  to  be 
considered  if  the  case  should  arise.  It  is  not  necessary  to  express 
any  opinion  as  to  that  in  the  present  case ;  but  it  may  be  suggested 
that  the  supposed  rule  that  the  Court  will  not  direct  an  account  of 
partnership  dealings  and  transactions,  except  as  consequent  upon  a 
dissolution,  though  true  in  some  cases,  and  to  a  certain  extent,  has 
been  supposed  to  be  more  generally  applicable  than  it  is  upon 
authority,  or  ought  to  be  upon  principle.  It  is,  however,  certain 
that  this  supposed  rule  is  directly  opposed  to  the  decision  of  Sir  J. 
Leach  in  HanHson  v.  Armitage  (5),  and  RicJuirda  v.  Davies  (6). 

Having  referred  to  so  many  cases  in  which  suits  similar  to  the 
present  have  been  maintained  by  some  partners  on  behalf  of 
themselves  and  others,  it  is  scarcely  necessary  to  say  any  thing 
as  to  the  objection  for  want  of  parties:  and  as  to  the  assignees 
of  those  shareholders  who  have  become  bankrupts,  those  assignees 
are  now  shareholders  in  their  places,  for  the  purpose  of  any 
[  •640  ]  interest  they  have  in  the  property  of  the  *company ;  and,  as  such, 
are  included  in  the  number  of  those  on  whose  behalf  the  suit  is 
instituted.  A  similar  objection  was  raised  and  overruled  in  Taylor 
V.  Salmon^  as  to  the  shares  of  Salmon. 

Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of 

(1)  32  B.  B.  173  (4  Buss.  562).      pp.  8,  11). 

(2)  36  B.  B.  246  (1  My.  &  K.  61).      (5)  20  B.  B.  284  (4  Madd.  143). 

(J)  AnU,  p.  34.  (6)  34  R  B.  Ill  (2  Buss.  &  My. 

(4)  33  B.  B.  83,  85  (4  Sim.   347). 
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the  principle  to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  Wallwobth 
it,  I  am  of  opinion  that  the  demurrer  cannot  be  supported ;  and        holt. 
that  the  usual  order,  overruling  a  demurrer,  must  be  substituted 
for  that  pronounced  by  the  Vicb-Chancbllor. 


WOKDSWOKTH  v.  WOOD.  i8S9. 

ApHl  13, 17. 

(2  Beav.  25—29;  affirmed,  4  My.  &  Cp.  641—646;  8.  C.  9  L.  J.  (N.  S.)  Oh.  29;  

affinned  by  Houfle  of  Lords,  1  H.  L.  C.  129—158 ;  S.  0.  11  Jur.  593.)  BolU  Omrt. 

A  testator,  after  various  bequests,  gaye  to  his  wife,  for  her  life  only,  all  t,anodalb. 

his  remaining  estates,  and  also  gave  her  all  his  capital  in  trade,  witii  the  ^i.B. 
three  quarters  of  the  profits  arising  therefrom,  for  her  life ;  but  nevertheless, 

in  trust,  at  her  death,  for  his  then  surviving  children,  share  and  share  ^^^^ ' 

alike,  '*  independent  of  the  rental  of  his  said  estates,  which  he  gave  and  ^^39. 

bequeathed  to  his  surviving  female  children,"  to  be  paid  to  them  as  he  jV^J^\ 

directed.    The  testator  then  proceeded  thus:  '*0n  the  decease  of  any  of  ^^^  \^ ' 

these  children,  should  they  die  without  issue  lawfully  begotten,  that  share  

to  fall  to  the  rest,  and  so  on  to  the  last  female  child ;  but  should  they  Lord 

marry  and  have  children,  then  their  share  to  go  to  the  said  child  or  Cottbhham, 
children,  and  from  my  last  female  child  to  the  males  of  my  body  law- 

fully  begotten,  with  the  same  restrictions  as  before  expressed,  and  to  the  On  Appeal  to 

heirs  and  assigns  of  the  last  of  them."    One  of  the  testator's  daughters,  ^^j  ^^ 

after  his  death,  married,  and  died  in  the  lifetime  of  his  widow,  leaving  '* 

children :  ^^^^• 

Held,  that  such  children  did  not  take  any  interest  under  the  will,  the  ^^20  *     ' 

word  "  surviving  "  having  reference  to  the  death  of  the  testator's  widow,  L 

and  not  to  his  own.  '[  641  ] 

The  will  of  Joseph  Wood,  dated  the  28rd  of  October,  1827,  after 
disposing  of  certain  particular  parts  of  his  property,  proceeded  in 
the  following  words :  "  And  now  I  do  give  and  bequeath  to  my 
dear  wife  Mary  Wood,  in  trust  for  her  life  only,  all  my  remaining 
estates,  freeholds,  leaseholds,  ground-rents,  and  reversions,  rent- 
charges,  plate,  linen,  and  the  household  furniture  in  the  houses  at 
Westminster  and  Park  House,  parish  of  Hayes,  county  of  Middlesex, 
with  the  pictures,  and  any  particular  article  she  may  be  desirous  of 
from  my  estates  in  Devonshire ;  as  also  I  leave,  give,  and  bequeath 
to  my  said  dear  wife  all  my  capital  in  trade,  with  the  three  quarters 
of  the  profits  arising  therefrom,  for  her  life,  but  nevertheless  in 
trust,  at  her  death,  for  my  then  surviving  children,  share  and  share 
alike ;  independent  of  the  rental  of  my  said  estates,  which  I  give 
and  bequeath  to  my  surviving  female  children,  to  be  paid  them  as 
follows  by  my  executor,  Joseph  Carter  Wood,  or  his  heirs  or  assigns ; 
that  is  to  say,  the  whole  rents  and  produce,  share  and  share  alike, 
of  all  such  freehold,  leasehold,  ground-rents,  and  reversions,  rent 
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charges,  plate,  and  household  furniture,  as  before  mentioned;  but 
to  have  no  power  to  sell,  mortgage,  or  in  *any  way  whatsoever  to 
incumber  the  same ;  on  the  contrary,  the  rents  of  which  I  direct 
may  be  received  from  my  executor  Joseph  Carter  Wood,  and  paid 
by  him  to  them  one  month  after  each  quarter  day,  that  is  to  say, 
on  the  25th  day  of  January,  the  25th  day  of  April,  the  24th  of  July, 
and  29th  of  October  in  each  year ;  so  carrying  the  balance  forward 
to  the  next  quarter.  On  the  decease  of  any  of  the  children,  should 
they  die  without  issue  lawfully  begotten,  that  share  to  fall  to  the 
rest,  and  so  on  to  the  last  female  child  ;  but  should  they  marry  and 
have  children,  then  their  share  to  go  to  the  said  child  or  children, 
and  from  the  last  female  child  to  the  males  of  my  body  lawfully 
begotten,  with  the  same  restrictions  as  before  expressed,  and  to  the 
heirs  and  assigns  of  the  last  of  them.  But  be  it  remembered,  that 
my  daughter  Mrs.  Eliza  Johnstone  is  exempt  from  any  benefit  arising 
from  this  will,  the  said  Mrs.  Johnstone  having  had  her  share  of  my 
property  at  her  marriage,  namely,  an  annuity  of  2002.  per  annum, 
which  I  do  hereby  likewise  provide  for,  to  be  paid  quarterly  from 
my  share  of  three  quarters  of  the  profits  of  the  Westminster 
brewery ;  but  I  should  recommend  my  executors  to  make  a  sinking 
fund,  immediately  after  my  death,  to  raise  a  sum  of  4,000Z.,  which, 
when  raised,  I  desire  may  be  paid  to  Capt.  Hope  Johnstone, 
and  so  redeem  the  annuity,  that  the  estate  may  be  free  to 
fulfil  my  desires  and  requests  in  this  my  last  will  and  testament 
contained." 

The  testator  made  a  codicil  to  his  will  in  the  following  words : 
"  And  be  it  understood,  the  horses  requested  to  be  sold  in  Devon- 
shire does  not  include  the  carriage  horses ;  and  also,  if  my  executors 
should  think  proper  to  buy  up  Eliza  Johnstone's  annuity,  the 
4,000Z.  so  paid  must  be  secured  by  trustees  to  the  said  Eliza 
Johnstone,  for  her  own  sole  use  and  benefit,  independent  of  her 
husband,  and  at  her  death  to  her  children." 

The  bill  was  filed  by  the  infant  children  of  one  of  the  testator's 
daughters  who  had  survived  him,  and  had  afterwards  married,  but 
had  died  in  the  lifetime  of  his  widow,  and  the  question  which  came 
before  the  Court,  and  which  arose  upon  the  demurrer  of  some  of 
the  defendants,  was,  whether,  under  the  terms  of  the  will,  the 
plaintiffs  were  entitled  to  the  share  of  their  mother,  as  one  of  the 
testator's  *^  surviving  female  children." 

The  demurrer  was  allowed  by  the  Master  of  thb  Bolls  [as 
reported  in  2  Beav.  25,  who  said  (p.  28) :] 
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The  plaintiffs  are  the  children  of  the  testator's  daughter 
Georgiana,  who  died  in  the  lifetime  of  the  testator's  widow, 
and  the  question  is  if  they  take  any  interest  under  the 
testator's  will. 

The  will  of  the  testator,  after  making  certain  bequests,  is  ex- 
pressed as  follows :  (his  Lordship  stated  it).  He  afterwards  made 
this  codicil :  (his  Lordship  stated  it).  And  the  question  is,  whether 
this  gift  to  the  children  of  the  children  applies  to  the  children  of 
the  daughter  who  died  in  the  lifetime  of  the  widow.  The  testator 
has  expressed  himself  in  a  very  confused  and  imperfect  manner : 
he  has  given  to  his  wife,  in  trust  for  her  life  only,  all  his  remaining 
estates,  freeholds,  &c.,  and  in  the  same  sentence  he  gives  all  his 
capital  in  trade  with  the  three  quarters  of  the  profits  arising 
therefrom  to  his  wife  for  life,  but  nevertheless  in  trust  at  her  death 
for  his  then  surviving  children,  share  and  share  alike;  it  is 
perfectly  clear,  that  if  the  will  had  stopped  here  the  children 
surviving  the  wife  would  alone  have  taken ;  but  then  the  testator 
proceeds,  "  independent  of  the  rental  of  my  said  estates,  which  I 
give  and  bequeath  to  my  surviving  female  children,"  by  which  he 
excludes  the  rental  of  the  estate  from  the  former  particular  dis- 
position ;  and  he  then  makes  a  distinct  disposition  of  this  rental  in 
these  words  :  **  which  I  give  and  bequeath  to  my  surviving  female 
children,  to  be  paid  them  as  follows  *by  my  executor,  that  is  to  say, 
the  whole  rents  and  produce,  share  and  share  alike,  of  all  such 
freeholds,  leaseholds,  ground  rents,  &c.,  plate  and  household 
furniture."  It  is  to  be  observed,  that  the  plate  and  household 
furniture  had  not  been  before  excepted,  and  this  shows  the  extreme 
confusion  of  mind  in  which  the  testator  was  when  he  wrote  this 
will.  The  question  is,  if  I  can  construe  the  words  "surviving 
female  children  "  to  be  any  other  than  those  he  speaks  of  in  the 
preceding  sentence.  If  he  intended  the  words  **  surviving  children  " 
to  mean  the  same  as  those  in  the  line  preceding,  then  those  children 
only  who  survived  the  widow  would  be  entitled,  and  I  think  that 
must  be  the  construction.  The  rule  is,  that  where  an  interest 
is  given  to  one  for  life,  and  after  his  death  to  his  surviving 
children,  those  ouly  can  take  who  are  alive  at  the  time  the  dis- 
tribution takes  place.  I  regret  I  am  compelled  to  come  to  this 
conclusion,  for  most  probably  such  was  not  the  intention  of  the 
testator,  but  in  all  cases  of  this  description  the  testator  rarely 
intends  to  omit  any  branch  of  his  family,  but  contemplating  future 
events  imperfectly,  he  fails  to  provide  for  all,  and  unfortunately 
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omits  the  particular  event  which  afterwards  occurs:  I  am  under 
the  necessity  of  allowing  this  demurrer. 

Mr.  Tinney  pressed  upon  his  Lordship's  attention  the  terms 
of  the  gift  over,  but  his  Lordship  considered  that  the  children 
mentioned  in  it  meant  the  same  children  as  had  been  previously 
described,  namely,  those  surviving  the  death  of  the  widow. 

The  plaintiffs  appealed  from  his  Lordship's  decision. 

Mr.  Tinney y  Mr.  Jacob,  Mr.  Hodgson,  and  Mr.  Keene,  in  support 
of  the  appeal,  contended  that  the  word  "  surviving  "  applied  to  the 
death  of  the  testator,  and  not  to  the  death  of  the  widow.     *     *     * 

Mr.  Knight  Bruce,  Mr.  Stuart,  and  Mr.  BetheU,  contra. 

Mr.  Tinney,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the  follow- 
ing judgment,  but  his  Lordship's  decision  turned  more  upon  the 
expressions  used  in  the  will  than  upon  the  numerous  cases  cited.] 

The  Lord  Chancellor  : 

The  claimants  are  the  children  of  one  of  the  testator's  daughters 
who  survived  him,  but  died  in  the  lifetime  of  the  widow.  They 
cannot,  therefore,  contend  that  any  interest  vested  in  the  daughter 
by  her  surviving  her  mother ;  and  yet  if  the  period  to  which  the 
survivorship  refers  be  the  death  of  the  father,  the  reasonable  con- 
struction of  that  which  is  called  the  clause  of  substitution  would 
be  to  give  to  the  children  what  the  parent  would  have  taken  had 
she  lived,  that  is,  substitute  the  children  of  a  child  dying,  in  the 
testator's  lifetime,  in  its  parent's  place. 

For  the  plaintiffs  it  was  contended,  that  whether  the  term  "  sur- 
viving "  applied  to  the  death  of  the  testator,  or  of  the  tenant  for 
life,  there  was  a  sufficient  manifestation  of  intention  to  substitute 
the  children  of  a  child  dying  in  the  place  of  its  parent ;  but,  if  that 
were  so,  it  would  be  necessary  to  show  that  the  class  to  take  was  to 
consist  of  the  testator's  children,  and  of  the  children  of  such  as 
might  be  dead ;  and  it  would  be  equally  important  to  fix  the  time 
at  which  the  component  parts  of  the  class  were  to  be  ascertained. 
Substitution  assumes  that  the  party  dying  was  an  object  of  the  gift. 

I  do  not  find,  in  this  will,  what  is  properly  called  a  substitution, 
that  is,  placing  the  child  in  the  place  of  its  "^deceased  parent  as 
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donee  of  the  gift,  but  a  modification  and  limitation  of  the  gift  to 
the  child.  The  gift  is  to  ''surviving  female  children/'  i^ith 
directions  as  to  the  manner  of  their  enjoying  it,  and  then  the  will 
proceeds;  "On"  (not  "if"  or  "in  case  of"  but  "on")  "the 
decease  of  any  of  the  children," — ^and  provision  is  then  made  for 
the  event  of  the  child  so  dying  leaving  or  not  leaving  children  ;  all 
which  assumes  that  the  gift  had  taken  effect  in  the  child,  and  is 
not  the  substitution  of  a  new  donee  in  the  place  of  a  donee  dying : 
and  this  consideration  displaces  another  argument  relied  upon  by 
some  of  the  counsel  for  the  plaintiff,  that  this  disposition  amounts 
only  to  a  gift  to  two  tenants  for  life  in  succession,  with  an  ultimate 
gift,  and  that  such  ultimate  gift  cannot  be  defeated  by  the  death 
of  the  second  tenant  for  life,  living  the  first ;  whereas,  there  is, 
indeed,  a  tenancy  for  life  of  the  whole  fund,  but  the  ultimate  gift 
is  to  a  class,  with  a  modification  and  limitation  of  the  gift  to  the 
different  members  of  the  class  ;  so  that  the  question  must  come  to 
this :  At  what  time  is  this  class  to  be  ascertained  ?  or,  in  other 
words,  to  what  period  does  the  term  "  surviving  "  refer? 

In  considering  this  question,  it  will  not,  I  think,  be  necessary  to 
come  to  any  conclusion  as  to  whether  the  decision  of  Sir  J.  Leach 
in  Cripps  v.  Wolcott  (i),  or  the  cases  to  which  it  is  opposed  ought 
to  be  preferred ;  because  I  find  circumstances  in  this  case  which, 
according  to  other  and  earlier  authorities,  are  held  sufficient  to 
lead  to  the  conclusion  that  the  term  "  surviving  "  must  be  construed 
to  mean  surviving  the  tenant  for  life. 

To  his  wife  the  testator  gives  a  direct  estate  for  life ;  and  it  is 
only  after  her  death  that  the  trust  commences  *for  the  children ; 
and  the  gift  to  them  is  to  be  found  in  the  direction  to  pay  the 
income  to  them,  in  certain  modes,  necessarily  assuming  them  to  be 
then  alive,  and,  therefore,  excluding  any  who  might  have  died 
before.  Upon  this  ground,  the  survivorship  was  held  to  refer  to 
the  period  of  distribution,  in  Brograve  v.  Winder  (2),  Newton  v. 
Ayicaugh  (3),  and  Hoghton  v.  Whitgreave  (4). 

There  is  another  circumstance,  in  this  case,  strongly  leading 
to  the  same  conclusion.  In  the  preceding  sentence,  the  testator 
gives,  after  his  wife's  death,  part  of  his  property  to  his  then  sur- 
viving children,  and  the  rental  of  his  estates  he  gives  to  his  surviving 
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(1)  20  B.  H.  268  (4  Madd.  11). 

(2)  2  Ves.  Jr.  634. 

(3)  19  Yes.   d34.     [This  case  and 
Brograve    y.    Winder   appear    to    be 


covered  by  Cripps  v.  WolcoU,  20  E.  E. 
268.] 
(4)  20  E.  E.  259  (1  Jac.  &  W.  146). 
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WORTH 

f,^  of  the  first  gift  who  did  not  survive  the  widow ;  and  I  think,  with 

Wood.  gjj,  ^^  Grant  in  Daniell  v.  Daniell  (i),  that  it  is  a  reasonable  con- 
clusion that  he  intended  the  same  daughter  to  take  both ;  the 
apparent  object  of  the  separation  of  the  gift  being  to  include  the 
sons  in  the  first  gift,  and  not  to  introduce  a  new  class  of  daughters 
in  the  second. 

I  think,  therefore,  that  the  decision  of  the  Master  br  the  Bolls 
is  sound  in  principle,  and  supported  by  authority. 

Doe  d.  Long  v.  Prigg  (2)  was  much  relied  upon  for  the  plaintiflfs. 
Upon  the  general  question,  it  is  a  most  important  authority;  but 
it  has  none  of  those  circumstances  which  take  this  case  out  of  the 
general  rule. 

Order  affirmed :  no  costs. 

[On  appeal  to  the  House  of  Lords  this  decision  was  a£Brmed 
with  costs  by  Lord  Brougham,  Lord  Campbell,  and  Lord  Gotten- 
HAM,  L.C.,  in  1847,  as  reported  in  1  H.  L.  C.  129,  from  which 
report  the  following  judgments  are  taken :] 

1S47.         Lord  Brougham  : 

May  20. 

This  case  comes  before  your  Lordships  upon  an  appeal  from  two 

149]  consecutive  orders  of  the  Court  of  Chancery,  one  pronounced  by 
the  present  learned  Master  of  the  Bolls,  and  the  other  by  my 
noble  and  learned  friend  on  the  woolsack,  on  an  appeal  from  the 
order  of  the  Master  of  the  Bolls.  These  orders  allowed  a 
demurrer  to  a  bill  which  was  filed  to  establish  the  trusts  of  a  will, 
the  demurrer  having  been  for  multifariousness  and  for  want  of 
equity.  I  see  by  the  printed  cases  that  the  parties  demurring 
abandoned  the  demurrer  on  the  ground  of  multifariousness;  but 
so  far  as  it  went  upon  the  want  of  equity,  it  was  allowed;  the 
result  of  which  is  that  a  construction  has  been  put  upon  the  clause 
of  the  will  which  has  been  before  your  Lordships  in  argument, 
[  'ISO  ]  *and  to  dispose  of  which  construction  now  only  remains  for  your 
Lordships. 

The  clause  was,  "  As  also  I  leave,  give,  and  bequeath  to  my  said 
dear  wife,  all  my  capital  in  trade,  with  the  three-quarters  of  the 
profits  arising  therefrom  for  her  life;  but  nevertheless  in  trust, 
at  her  death,  for  my  then  surviving  children,  share  and  share  alike, 
independent  of  the  rental  of  my  said  estates,  which  I  give  and 
(1)  5  R.  R.  308  (6  Ves.  297).  (2)  8  B.  &  C.  231. 
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bequeath  to  my  surviying  female  children,  to  be  paid  them  as 
follows" — omitting  the  word  "then"  which  had  been  introduced 
into  the  preceding  part  of  the  clause,  to  qualify  the  words  "  surviv- 
ing children,"  and  which  created  an  undoubted  relation  between 
the  survivorship  there  referred  to,  and  the  determination  of  the 
life  estate  immediately  preceding,  given  to  the  widow  in  the  capital, 
with  the  three-quarters  of  the  profits  arising  therefrom  given  for 
her  life. 

The  question,  therefore,  is  the  shortest  and  the  plainest  in  its 
terms  that  can  well  be  imagined,  for  it  only  is,  whether  we  are 
to  take  the  words  in  the  latter  part  of  the  clause,  "  my  surviving 
female  children,"  with  or  without  the  word  **  then,"  which  had 
been  prefixed  to  the  words  **  surviving  children  "  in  the  preceding 
part  of  the  clause.  Both  the  Master  of  the  Bolls  in  allowing 
the  demurrer,  and  my  noble  and  learned  friend  in  a£Eirming  that 
allowance,  considered  that  the  words  **  my  surviving  female  chil- 
dren," in  the  latter  part,  referred  to  the  same  period  to  which  were 
referred  the  words  "  the  then  surviving  children,  share  and  share 
alike,"  in  the  former  part  of  the  clause ;  and,  upon  the  best  con- 
sideration which  I  have  been  able  to  give  to  the  construction  of 
this  clause,  and  to  the  very  able  argument  before  us  on  the  part 
both  of  the  appellants  and  of  the  respondents,  I  feel  no  hesitation 
in  arriving  at  the  same  conclusion  to  which  both  of  the  learned 
Judges  in  the  Court  below  came,  namely,  that  the  period  of  survivor- 
ship referred  to  in  connection  with  the  gift  to  the  female  children 
in  the  latter  part  of  *the  clause,  is  the  period  given  to  the  survivor- 
ship of  the  children  in  the  first  part  of  the  clause,  that  is,  the 
determination  of  the  life  estate  given  to  the  widow. 

I  consider  in  the  first  place,  that  it  is  impossible  for  your  Lord- 
ships to  separate  this  into  two  distinct  clauses  or  parts  of  the  will, 
as  if  dealing  first  with  one  matter,  and  then  with  another  uncon- 
nected matter.  I  cannot  so  read  the  clause  as  to  consider  that 
there  is  this  difference  between  the  two  branches,  and  that  you  are 
to  take  it  as  if  the  testator  first  dealt  with  one  subject-matter 
in  one  way,  and  afterwards,  without  any  immediate  connection 
with  the  preceding  matter,  wherewithal  he  had  dealt,  that  he  was 
dealing  with  another  separate  subject-matter.  I  take  this  to  be 
one  and  the  same  clause,  and  it  being  so,  very  much  aids  the  con- 
struction ;  because  when  a  person  has  already  specified  his  intention 
clearly,  and  in  a  manner  to  leave  no  doubt  or  difficulty,  and  upon 
which  no  dispute  can  be  raised,  he,  in  the  same  clause,  in  the 
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continuance  of  it,  in  the  remaining  part  of  that  portion  of  the  provision 
of  his  will,  naturally  applies  himself  in  the  same  manner  to  the 
subject-matter,  although  he  may  not  use  precisely  the  same  expres- 
sion, and  the  close  juxta-position  of  the  two  clauses  making  one, 
accounts  for  his  not  repeating  in  the  second,  the  very  same  words 
of  which  he  has  made  use  in  the  first  part. 

Then  I  think  that  upon  all  principles — ^not  only  the  principles 
uniformly  adopted  in  such  cases,  not  only  the  principles  upon 
which  the  Courts  have  always  proceeded  in  dealing  with  such 
questions,  but  upon  the  plain  principle  of  common  sense — the  last 
conclusion  which  you  are  apt  to  come  to  in  considering  what  a 
testator  meant  when  he  talked  of  surviving  persons,  of  surviving 
children,  or  of  other  surviving  parties  ;  the  last  construction  which 
you  adopt,  and  which  you  only  come  to  when  there  is  something 
that  drives  you  to  it  in  the  words,  is  that  he  meant  *the  survivor- 
ship to  refer  to  the  period  of  his  own  decease,  because  every  gift  to 
a  legatee,  whether  a  child  or  other  person,  assumes,  ex  vi  termini, 
that  the  party  to  take  is  a  party  surviving  the  giver  of  the  gift,  the 
testator.  If  in  my  will  I  give  a  legacy  to  A.  B.,  I  need  not  say*''  at 
my  decease,"  because  it  is,  of  course,  that  my  will  is  to  operate 
only  at  my  decease ;  otherwise  it  would  be  a  gift  inter  vivos. 
I  need  not  say  when  I  give  to  A.  B.,  "I  give  to  A.  B.  in  case 
he  survives ;  "  that  is  assumed,  because  my  will  is  to  speak  at  the 
time  of  my  decease.  It  is  then,  and  then  alone,  that  it  can  begin 
to  have  any  effect,  and,  therefore,  it  is  with  a  view  to  that  period 
alone  that  I  must  be  taken  to  apply  myself  in  whatever  expressions 
I  use  indicating  the  party  who  is  to  take,  because  I  am  supposed  to 
be  speaking,  as  it  were,  at  the  time  of  my  decease,  and  to  be  arrang- 
ing that  which  is  to  happen  upon  my  decease.  If,  therefore,  I  mean 
that  A.  B.  is  to  take  in  case  he  survives  me,  which  no  doubt  I  do 
mean,  I  assume  that  he  is  to  survive  me,  and  accordingly  in  all 
the  cases  (there  are  some  exceptions  to  be  pointed  out,  but  they 
were  altered  upon  appeal),  in  all  those  cases  the  presumption  is 
that  when  ''  surviving  "  is  mentioned,  the  surviving  the  testator 
is  not  the  kind  of  survivorship  which  is  meant,  unless  it  is  clearly 
shown  that  the  testator  did  so  mean,  and  that  he  used  words  which 
were  totally  superfluous.  Otherwise  in  talking  of  survivorship 
he  must  mean  some  survivorship  after  another  person  than  him- 
self, or  some  survivorship  relating  to  another  period  of  time  than 
his  own  decease. 

The  case  of  Cripps  v.  WoUott  was  referred  to,  which  has  never 
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been  overruled,  which  has  never  been  materially  doubted,  though, 
indeed,  there  is  found  one  decision  of  the  same  learned  Judge,  that 
is  incompatible  with  it  (i).  That  contradictory  decision  was  over- 
ruled, and  it  was  overruled  *very  mainly  upon  the  ground  of  its 
being  totally  at  variance  not  only  with  all  the  other  cases,  but  with 
Cripps  V.  Wolcott,  and  I  agree  with  those  who  say  that  when  Lord 
Eldon  in  the  latter  end  of  1827,  sent  to  the  registrar  his  written 
Judgment  deciding  a  case  (2)  in  which  Cripps  v.  Wolcott  had  been 
cited  in  the  argument,  if  he  had  disapproved  of  Cripps  v.  Wolcott, 
if  he  had  held  a  totally  different  opinion  upon  that  case  he  would 
have  said  so;  but  the  case  of  Cripps  v.  Wolcott  was  referred  to 
in  that  case,  was  argued  upon  mainly  in  that  case  as  supporting 
the  decision,  and  Lord  Eldon  does  not  appear  to  have  taken  any 
unfavourable  notice  of  it  in  the  argument  which  he  used  in  support 
of  the  decision  which  he  then  gave  and  sent  to  the  registrar. 

I  therefore  take  it  to  be  clear,  that  we  are  not,  without  the  most 
plain  and  manifest  necessity,  to  be  driven  to  consider  that  the 
testator,  when  he  uses  the  words  "  surviving  children,"  means 
children  surviving  himself.  If  indeed,  there  is  no  other  period 
pointed  out,  either  in  that  part  of  his  will  or  in  any  other  part  to  it, 
to  which  the  word  '*  surviving  "  can  be  referred  ;  if  it  is  clear  that 
you  can  find  no  other  period  of  time  to  which  that  word  "  sur- 
viving," or  other  words  indicating  survivorship  can  refer,  then, 
going  upon  the  common  principle  of  giving  effect  to  all  the  words 
which  a  man  uses  in  his  instrument,  you  must,  whether  you  will 
or  no,  be  driven  to  that  conclusion,  but,  undoubtedly,  it  is  not  a 
natural  one,  and  it  is  not  one  to  which  we  should  willingly  come. 

Now,  is  there,  in  this  will,  another  period  to  which  the  words 
**  surviving,"  &c.,  can  be  referred  ?  Not  only  is  there  another 
period  in  the  subject-matter  connected  with  the  words  in  question, 
but  there  is  another  period  in  the  same  clause,  immediately  pre- 
ceding the  words  in  question,  and  giving  the  same  parties  an 
interest — a  period  already  taken,  *during  which  the  estate,  namely, 
the  "capital  and  the  three  quarters  of  the  profits  arising  therefrom," 
is  given  to  the  widow  for  her  life,  **but,  nevertheless,  in  trust  at 
her  death  for  my  then  surviving  children,  independent  of  the  rental 
of  my  said  estates,  which  I  give  and  bequeath  to  my  surviving 
female  children."  I  take  it  then  that  this  refers  to  the  immediately 
preceding  period  of  time  mentioned  by  the  word   **then,"  that 

(1)  See  Home  v.  Pillans,  39  R.  K.  (2)  Pope  v.    Wkitcirmhe,   27   R.   R. 

116  (2  My.  &  K.  15).  32  (3  Russ.  124). 
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is,  surviving  at  the  determination  of  the  life  estate,  at  the  widow's 
death,  the  period  immediately  preceding,  and  which  is  referred 
to  by  the  word  "  then  "  being  admitted,  in  the  whole  argument  on 
both  sides,  to  be  connected  with  her  death,  and  with  no  other 
period. 

A  case  was  referred  to  of  Doe  v.  Prigg  (i),  and  the  reasons  given 
by  the  very  learned  Judge  who  pronounced  that  decision  do  not 
appear  very  clearly  to  support  it :  I  believe  it  is  pretty  certain  that 
the  reasons  have  not  given  satisfaction  in  Westminster  Hall.  I  do 
not  say  that  the  arguments  on  the.  part  of  the  appellants  here 
cannot  stand  without  the  case  of  Doe  v.  Prigg,  nevertheless,  both 
here  and  in  the  Court  below,  that  case,  it  must  be  observed,  was 
very  much  relied  upon  for  the  construction  against  the  demurrer, 
which  was  allowed. 

I  have  no  doubt  that  a  sound  view  has  been  taken  in  the  Court 
below  of  this  clause  in  the  will,  that  it  is  one  and  the  same  clause, 
and  that  the  demurrer  proceeding  upon  that  ground  was  properly 
allowed,  I  therefore  move  your  Lordships  that  you  affirm  the  orders 
of  the  Court  below,  and  with  costs.  And  my  reason  for  saying 
''  with  costs,"  is  this :  the  case  was  held  to  be  doubtful  enough 
in  the  Courts  below,  to  justify  the  learned  Judges  in  both  those 
Courts,  not  to  fix  the  costs  upon  the  party  against  whom  they 
decided  ;  but  I  do  not  consider  that  we  should  do  well  if  we  adopted 
in  this  House,  which  is  the  last  resort,  anything  like  a  rule  of 
disallowing  the  costs  of  ^appeal,  when  we  have  no  doubt  on  the 
grounds  of  our  decision,  merely  because  there  were  doubts  sufficient 
to  induce  both  the  learned  Judges  below  in  giving  their  judgments, 
to  refuse  the  costs.  I  think  it  would  be  a  perilous  principle  to  lay 
down,  and  it  is  one  upon  which  we  never  proceed,  having  really 
no  doubt.  On  the  question  of  costs  it  is  to  be  observed  that,  as 
it  stood  below  before  the  Lord  Chancellor,  there  was  then  only  the 
opinion  of  one  Judge ;  the  Master  of  the  Bolls  was  appealed 
from,  and  as  there  might  be  doubts  there  sufficient  to  justify  an 
appeal  to  my  noble  and  learned  friend  on  the  woolsack,  he  did  not 
allow  cobts.  But  that  argument  fails  when  there  are  two  Judges 
consecutively  of  the  same  opinion ;  and  I  beg  to  observe  that 
I  cannot  find  in  the  judgment  of  my  noble  and  learned  friend, 
affirming  the  judgment  of  the  Master  of  the  Bolls,  that  he 
expressed  any  material  doubt,  except  in  so  far  that  he  thought 
there  had  been  doubt  enough  in  the  Bolls  Court,  before  the  case 

(1)  6  B.  &  C.  231. 
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came  to  him,  to  justify  him  in  refusing  the  costs.  When  there  are 
two  consecutive  judgments  in  this  way  I  do  not  think  that  we  ought 
to  have  any  hesitation  in  abiding  by  the  general  rule,  and  giving 
the  costs  of  the  appeal.  I  therefore,  in  moving  that  your  Lordships 
should  affirm  the  order  of  the  Court  below,  move  also  that  it  be 
affirmed  with  costs. 
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Lord  Campbell  : 

I  regret  very  much  that  I  feel  myself  bound  to  come  to  the  same 
conclusion.  I  should  have  been  very  glad,  if  consistently  with  the 
rules  by  which  wills  are  to  be  construed,  we  could  find  any  ground 
upon  which  these  children  should  have  a  provision  made  for  them, 
and  probably  the  testator  would  be  very  much  surprised  if  he  found 
that  they  were  wholly  unprovided  for ;  but  as  he  has  expressed  his 
intention  only  by  the 'words  which  he  has  used,  we  must  construe 
the  will  which  he  has  made,  and  we  cannot  make  a  will  for  him. 

It  seems  to  me  that  the  doctrine  of  the  case  of  Cripps  v.  Wolcott 
does  not  arise  here.  When  the  same  question  does  arise  at  your 
Lordships'  bar,  I  think  it  will  be  for  your  Lordships  to  determine 
whether  that  case  is  or  is  not  consistent  with  the  former  decisions 
of  this  House,  upon  which  I  will  not  now  give  any  opinion.  It 
seems  to  me  that  neither  Cnpps  v.  Wolcott,  nor  any  of  the  cases 
that  have  been  cited,  throw  any  light  upon  this  case. 

With  regard  to  the  first  part  of  this  clause,  no  question  arises, 
because  the  word  "then  "  excludes  all  notions  of  our  looking  to  the 
death  of  the  testator  as  the  period  when  the  survivorship  is  to  be 
ascertained.  Therefore  we  need  not  at  all  refer  to  any  authorities 
to  construe  that  part  of  the  clause,  because  the  words  are  ''  for  her 
life,  but  nevertheless  in  trust  at  her  death  for  my  then  surviving 
children,"  which  language  certainly  means,  the  children  surviving 
at  her  death.  But  the  real  question  is,  whether,  according  to  the 
language  used,  it  is  a  new  class  to  whom  a  benefit  is  afterwards 
given,  or  whether  it  is  only  a  portion  of  the  preceding  class.  Now, 
it  appears  to  me  upon  the  natural  and  best  construction  which  I 
can  put  upon  these  words,  that  they  do  not  introduce  a  new  class, 
but  that  they  only  limit  the  benefit  of  the  estates  which  are  here 
mentioned.  The  words  are,  "independent  of  the  rental  of  my 
said  estates,  which  I  give  and  bequeath  to  my  surviving  female 
children."  There  it  seems  to  me  that  the  testator  only  means  a 
portion  of  that  class  whom  he  has  before  described.  If  that  be  so, 
the  class  whom  he  had  before  described  are  those  who   are  to 
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survive  the  mother.  That  therefore  excludes  those  who  are  to  die 
in  the  life  time  of  the  mother.  We  want,  therefore,  no  canon  of 
construction,  except  that  you  are  to  put  upon  words  the  natural  and 
grammatical  meaning,  unless  there  be  something  to  show  that  a 
different  meaning  is  to  be  attached  to  them.  I  think  therefore, 
looking  at  the  word  **  then  "  that  it  is  necessarily  implied,  and  that 
the  effect  of  it  is  carried  *on  to  the  "surviving  female  children." 
Upon  that  part  of  the  case  I  have  a  very  strong  opinion.  I  own 
that  I  was  at  first  struck  with  what  might  be  the  effect  of  what  is 
called  the  substitution  clause,  and  that  it  is  possible  in  a  will  so  very 
inartificially  drawn,  although  there  was  to  be  no  vested  interest  in 
the  daughters  until  the  death  of  the  mother,  that  upon  the  death  of 
a  daughter  in  the  life  time  of  the  mother  leaving  children,  an 
interest  might  be  given  to  those  children.  That  depends  upon 
whether  *'the  children  "  shall  mean  all  the  children,  or  only  the 
children  to  whom  an  interest  was  before  given.  I  certainly  at  first 
had  some  doubt  on  that  subject,  but  on  further  reflection  it  seems 
to  me  that  this  is  not  a  substitution  clause,  placing  the  children  in 
the  place  of  the  parent,  but  that  it  is  rather  in  the  nature  of  a 
remainder  clause,  that  of  those  who  died  having  a  portion,  their 
portion  was  to  go  over  to  the  children.  We  must  of  course  look  to 
the  record  and  see  how  the  will  is  set  out.  This  coming  on  upon 
demurrer,  we  must  consider  in  our  judgments  the  words  which  the 
testator  has  used  according  to  the  bill,  but  I  cannot  help  in  my  own 
mind  considering  that  there  is  a  word  in  the  will  which  would 
exclude  all  doubt  and  all  argument,  because  in  the  will  it  is  "these," 
and  not  "the"(i).  But  supposing  it  to  be  "the,"  I  think  the 
proper  construction  upon  that  word  to  be  the  same  which  was 
considered  by  the  Master  of  the  Bolls  and  by  the  Lord 
Chancellor,  and  therefore  I  think  it  must  be  limited  to  those 
children  in  whom  an  interest  is  vested,  and  as  no  interest  vested  in 
the  daughter  dying  in  the  life  time  of  the  ^mother,  her  interest  is 
determined  and  therefore  the  appellants  are  not  entitled  to  her 
share. 

With  regard  to  the  costs,  I  very  reluctantly  coincide  with  the 
opinion  of  my  noble  and  learned  friend.     It  seems  to  me  that  as 


(1)  A  doubt  arose  in  the  course  of 
the  argument  whether,  in  the  clause, 
"on  the  decease  of  any  of  the  chil- 
dren," &o.,  '* these*'  was  not  the 
word  used  by  the  testator ;  and  so  it 
appeared  on  production  of  the  original 


will ;  but  the  bill,  copying  the  clause 
from  the  probate,  had  '*the;"  and 
their  Lordships  held  that,  as  the  ques- 
tion came  before  them  on  demurrer 
to  the  will,  they  should  take  the  word 
to  be  '*the." 
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this  was  a  will  of  a  very  inartificial  nature,  and  that  as  doubts 
arose  upon  the  construction  of  a  will  so  inartificially  drawn,  it 
was  very  fair  that  the  opinion  of  the  Lord  Chancellor  should 
be  taken  as  well  as  the  opinion  of  the  Master  of  the  Bolls  ;  but 
really  I  think  the  appellants  ought  to  have  been  satisfied  with  that, 
and  I  therefore  feel  myself  obliged  to  come  to  the  conclusion,  that 
this  order  should  be  affirmed  with  costs. 

Thb  Lord  Chancellor: 

This  being  an  appeal  from  a  decision  of  the  Court  of  Chancery  at 
the  tune  when  I  presided  in  that  Court,  I  was  very  anxious  to  hear 
the  opinions  of  the  noble  and  learned  Lords  before  I  expressed  an 
opinion  of  my  own.  Having  heard  those  opinions,  and  having  very 
carefully  attended  to  the  arguments  at  the  Bar,  I  do  not  see  any 
reason  to  alter  my  former  opinion  upon  this  case,  and  with  respect 
to  the  question  of  costs,  I  agree  with  my  noble  and  learned  friends 
that  the  judgment  should  be  affirmed,  with  costs. 

The  orders  appealed  from  were  accordingly  affirmed,  with  costs. 


WOBDS- 
WOBTH 

r. 
Wood. 
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TALBOT  V.  The  EAEL  of  SHEEWSBUKY  (1). 

(4  My.  &  Cr.  672—689 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  125.) 

Jurudiction  of  the  Court  in  controlling  the  powers  of  testamentary    coTrmmAM 
guardians.  L  q^       * 

The  circumstance  that  it  will  be  more  for  the  pecuniary  interest  of  a        [  673  1 
child  to  be  educated  in  one  religious  faith  than  in  another  will  not  induce 
the  Court  to  interfere  with  his  religious  education. 

The  infant  plaintiffs,  John  Talbot  and  Augusta  Talbot,  were  the 
only  children  of  the  Honourable  George  Henry  Talbot,  deceased,  by 
his  marriage  with  the  defendant  Augusta  Berkeley,  formerly  Talbot. 
The  plaintiff  John  Talbot  was  bom  on  the  18th  of  February,  1830, 
and  the  plaintiff  Augusta  Talbot  was  born  on  the  6th  of  June,  1881. 

At  the  time  of  Mr.  Talbot's  marriage,  he  professed  the  Boman 
Catholic  faith,  while  his  intended  wife  was,  as  she  afterwards 
continued,  a  Protestant.  No  stipulation,  however,  was  made  in 
the  marriage  settlement,  or,  as  far  as  appeared,  in  any  other 
manner,  as  to  the  faith  in  which  the  children  of  the  marriage 
should  be  educated. 

(1)  See  In  re  Violet  Nevin  [1891]  2      to  a  number  of  later  cases  upon  this 
Ch.  299,  60  L.  J.  Ch.  542,  65  L.  T.  35,      subject.— 0.  A.  S. 
C.  A.,  where  references  will  be  found 
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By  a  separation  deed,  made  between  Mr.  and  Mrs.  Talbot  and 
certain  other  persons,  on  the  2nd  of  February,  1888,  it  was, 
amongst  other  things,  stipulated  that  Augusta  Talbot  should,  until 
she  attained  her  tenth  year,  remain  under  the  sole  care  and  manage- 
ment of  her  mother,  and  that  the  mother  should  have  the  liberty 
of  seeing  her  son,  the  plaintiff  John  Talbot,  at  all  reasonable  times, 
while  he  should  remain  with  his  father. 

Mr.  George  Henry  Talbot  (the  father  of  the  infant  plaintiffs)  died 
on  the  11th  of  June,  1889,  having,  by  his  will  dated  the  10th  of 
June,  1888,  appointed  the  Eev.  Thomas  Doyle,  who  was  a  clergy- 
man of  the  Boman  ^Catholic  Church,  the  sole  and  entire  guardian 
of  his  children,  the  infant  plaintiffs,  and  his  sole  executor,  and 
having  bequeathed  to  him  the  whole  of  his  personal  property. 

Under  the  will  of  Charles  Earl  of  Shrewsbury,  whose  executors 
the  defendants  Wright,  Blount,  and  Fisher  were,  the  infant 
plaintiffs  were  entitled  to  two  sums  of  80,0002.  each,  contingently 
upon  their  attaining  the  age  of  twenty-one  years,  or,  as  to  the 
female  infant,  being  married,  subject  to  the  life  interest  of  their 
mother  in  a  sum  of  5001.  per  annum,  part  of  the  income  of  one 
of  those  two  sums,  and  with  a  right  to  an  allowance  for  their 
maintenance  and  education  during  their  minorities. 

The  defendant  John  Earl  of  Shrewsbury,  as  residuary  legatee  of 
the  testator  Charles  Earl  of  Shrewsbury,  would  be  entitled  to  the 
sums  in  question,  if  neither  of  the  infant  plaintiffs  lived  to  attain 
a  vested  interest  in  them.     *    *    * 

The  general  object  of  [the  suit]  was  to  have  the  trusts  of  the  will 
of  the  testator  Charles  Earl  of  Shrewsbury,  with  respect  to  the  two 
sums  of  80,000Z.,  performed,  under  the  decree  of  the  Court.    *  *  * 

[On  the  7th  of  September,  1889,  the  Lord  Chancellor  made  an 
order  in  the  original  cause,  and  in  a  supplemental  cause  of  Doyle 
V.  Wright^  which  gave  certain  directions  for  the  maintenance  of  the 
infants,  and  proceeded  as  follows :] 

''  It  is  ordered  that  the  infant  plaintiff  John  Talbot,  with  his 
tutor,  be  allowed  to  reside  and  travel  abroad  with  the  defendant 
John  Earl  of  Shrewsbury ;  the  said  last-named  defendant,  by  his 
counsel,  undertaking  to  bring  the  said  infant  plaintiff  back  within 
the  jurisdiction  of  this  Court,  on  or  before  the  1st  day  of  June, 
1840,  or  at  such  other  time  as  this  Court  shall  direct :  and  it  is 
ordered  that  the  defendant  Augusta  Berkeley  be  at  liberty  to  visit 
the  said  infant  plaintiff  John  Talbot  at  the  residence  of  the  said 
defendant  John  Earl  of  Shrewsbury,  or  elsewhere,  at  all  reasonable 
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times :  and  it  is  ordered,  that  the  said  defendants  John  Wright, 
William  Blount,  and  James  Hurtle  Fisher,  the  said  trustees,  or 
either  of  them,  do  pay  to  the  said  defendant  Augusta  Berkeley, 
such  sum  or  sums  of  money  as  they  may  think  reasonable  for 
expenses  already  incurred,  or  to  be  hereafter  incurred  by  her  in 
visiting  the  said  infant  plaintiff  John  Talbot."     *     *     * 

This  order,  although  not  drawn  up  until  after  the  5th  of 
February,  1840,  was,  in  the  mean  time,  acted  upon  by  the  Earl  of 
Shrewsbury,  by  taking  the  infant  John  Talbot  abroad. 

Mr.  and  Mrs.  Berkeley  had  intermarried  on  the  15th  of  August, 
1889,  but  no  notice  of  that  marriage  had  been  taken,  by  any  of  the 
parties,  before  the  Lord  Chancellor,  when  the  order  of  the  7th  of 
September  was  pronounced ;  and  Mr.  Doyle  afterwards  stated  that 
he  did  not  become  aware  of  the  fact  of  the  marriage  until  the  9th 
of  September. 

On  the  18th  of  January,  1840,  Mr.  Doyle  presented  to  the  Lord 
Chancellor  a  petition  *  *  praying  that  the  defendants  Mr.  and 
Mrs.  Berkeley  might  be  ordered  to  deliver  up  the  person  of  the  infant 
plaintiff  Augusta  Talbot  to  the  petitioner,  her  sole  testamentary 
guardian. 

The  prayer  of  this  petition  was  supported  by  allegations  and 
affidavits,  including  one  affidavit  of  a  medical  man,  tending  to  show 
that  the  petitioner  could  not  properly  visit  the  infant  Augusta 
Talbot  whilst  she  remained  with  Mr.  and  Mrs.  Berkeley ;  and  that 
the  state  of  the  infant's  health  was  not  such  as  to  form  any 
objection  to  her  being  removed  from  her  mother.  In  opposition  to 
the  petition,  affidavits  of  two  physicians,  who  had  attended  the 
infant,  stated  that  her  health  was  such  as  to  render  a  mother's 
attention  essential;  and  other  affidavits  were  made,  which,  amongst 
other  things,  stated  that  a  Boman  Catholic  governess  had  been 
provided  for  her. 

On  the  27th  of  January,  1840,  a  petition  to  the  Lord  Chancellor 
was  presented,  in  the  name  of  the  infant  plaintiffs,  praying  that 
the  [previous  order]  might  be  discharged,  altered,  or  varied  as  to 
his  Lordship  might  seem  meet,  and  as  the  circumstances  in  the 
petition  stated  might  require ;  and  that  it  might  be  referred  to  the 
Master  to  settle  a  scheme  for  the  ^future  education  of  the  petitioners, 
regard  being  had,  in  settling  such  scheme,  to  the  limitations  of  the 
Act  of  Parliament  stated  in  the  petition,  and  regard  being  had, 
in  settling  the  scheme  for  the  education  of  the  petitioners,  to  the 
delicate  state  of  health  of  the  petitioner  Augusta  Talbot,  and  to  the 
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necessity  of  her  being  educated  under  the  care  and  management 
of  her  mother;  and  that  it  might  be  referred  to  the  Master  to 
inquire  and  report  what  would  be  a  proper  sum  to  be  allowed  for 
the  past  and  future  maintenance  of  the  petitioners,  regard  being 
had,  in  determining  the  amount  of  such  maintenance,  to  the  present 
condition  and  future  prospects  in  life  of  the  petitioners,  and  to  the 
state  of  health  of  the  petitioner  Augusta  Talbot ;  and  that  until 
the  Master  should  have  made  his  report,  the  petitioner  Augusta 
Talbot  might  be  permitted  to  reside  with  her  mother,  and  that  all 
necessary  directions  might  be  given  for  the  payment  of  a  proper 
sum  to  her  mother,  for  her  maintenance  and  education ;  and  that 
until  the  Master  should  make  his  report,  the  petitioner  John 
Talbot  might  be  permitted  an  unrestrained  intercourse  with  his 
mother,  and  might  be  allowed  to  visit  his  mother,  at  her  own  resi- 
dence, at  reasonable  and  proper  times,  and  to  reside  with  her  for 
convenient  and  proper  periods. 

This  petition  was  grounded  not  only  upon  allegations  tending  to 
show  that  Mrs.  Berkeley  had  not  been  allowed  proper  access  to  her 
son,  whilst  he  continued  in  England,  after  the  order  of  the  7th  of 
September  had  been  pronounced,  but  also  upon  the  provisions 
of  the  Act  of  Parliament  next  mentioned. 

By  an  Act  of  Parliament  of  the  sixth  of  George  I.,  intituled  ^'  An 
Act  for  annexing  the  late  Duke  of  Shrewsbury's  estate  to  the 
earldom  of  Shrewsbury,  and  confirming  Gilbert  Earl  of  Shrews- 
bury's settlement  in  order  thereto,  and  *for  other  purposes  therein 
mentioned;"  it  was  enacted  that  certain  large  estates  therein 
mentioned  should,  after  failure  of  the  issue  male  of  certain  persons, 
stand  limited  to  the  use  of  all  and  every  person  and  persons  being 
issue  male  of  the  body  of  Jolm,  first  Earl  of  Shrewsbury,  to  whom 
the  title,  honour,  and  dignity  of  Earl  of  Shrewsbury  should,  by 
virtue  of  the  letters  patent  of  the  creation  of  the  earldom,  descend 
and  come,  severally  and  successively,  one  after  another  as  they  and 
every  of  them  should  succeed  to  and  inherit  the  earldom,  and  of 
the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  person  and  persons  issuing,  to  attend  and  wait 
upon  the  said  earldom,  and  to  be  annexed  to  and  descend  with  the 
same;  and  it  was  enacted  that  neither  any  person  nor  the  heirs 
male  of  the  body  of  any  person  to  whom  any  estate  of  inheritance 
in  the  estates  should  come  by  force  of  the  Act  of  Parliament, 
should  alienate  any  part  of  the  estates,  or  do  any  act  to  the 
disherison  of  the  heirs  inheritable,  or  persons  entitled  in  remainder 
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by  virtae  of  the  Act :  provided  always,  that  no  person  nor  the  heurs 
male  of  the  body  of  any  person  to  whom  any  estate  of  inheritance 
should  come  by  force  of  the  Act  of  Parliament,  who  should,  within 
six  months  after  attaining  the  age  of  eighteen  years,  take  the  oaths 
appointed  to  be  taken,  instead  of  the  oaths  of  supremacy  and 
allegiance  by  the  Act;  of  the  first  William  and  Mary,  intituled  ''  An 
Act  for  the  abrogating  the  oaths  of  supremacy  and  allegiance,  and 
appointing  other  oaths;"  and  also  subscribe  the  declaration  set 
down  and  expressed  in  an  Act  of  Parliament,  made  in  the  thirteenth 
Charles  11.,  intituled  "  An  Act  for  the  more  effectually  preserving 
the  King's  person  and  government,  by  disabling  Papists  from 
sitting  in  either  House  of  Parliament,"  to  be  by  him  or  them  made, 
repeated,  and  subscribed  in  the  Courts  of  Chancery  or  King's 
Bench  or  Quarter  Sessions  of  the  county  where  he  or  they  should 
reside,  *and  who  should  from  thenceforth  continue  a  Protestant 
until  he  or  they  attained  the  age  of  twenty-one  years,  should,  after 
he  or  they  should  attain  the  said  age,  and  while  he  or  they  con- 
tinued a  Protestant,  be  disabled  from  aliening  the  estates,  but 
might  alien  the  same  as  freely  and  absolutely  as  if  the  Act  had 
never  been  made. 

The  Act  of  Parliament  gave  to  the  persons  who  should  succeed 
to  the  estates  under  the  limitations  therein  contained  powers  of 
creating  various  charges,  and  of  leasing,  for  three  lives  or  twenty- 
one  years,  or  for  any  term  determinable  on  three  lives,  at  the  usual 
and  accustomed  rents. 

The  petition  stated  that  the  present  Earl  of  Shrewsbury  held  the 
estates  mentioned  in  the  Act  of  Parliament,  under  the  limitations 
therein  contained,  and  that  he  had  no  issue  male,  and  that  in  the 
event  of  dying  without  such  issue,  the  infant  petitioner,  John  Talbot, 
would  succeed  to  the  title,  and  would  also  succeed,  under  the  Act  of 
Parliament,  to  the  estates  before  mentioned ;  that  it  would  be  for 
the  pecuniary  interest  of  the  infant  petitioner,  John  Talbot,  that 
he  should  become  a  Protestant  at  the  age  mentioned  in  the  Act  of 
Parliament,  and  should  afterwards  continue  a  Protestant ;  but  that 
the  defendants  Doyle  and  the  Earl  of  Shrewsbury,  under  whose 
exclusive  power  and  control  the  petitioner  was  now  placed,  were 
bound  by  the  obligations  of  conscience,  as  members  of  the  Eoman 
Catholic  persuasion,  and  were  fully  determined,  to  educate  the 
petitioner  in  the  religious  tenets  of  the  Church  of  Home. 

The  petition  was  supported  by  affidavits,  which,  amongst  other 
things,  verified  the  statements  made  in  the  petition  with  respect  to 
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Mrs.  Berkeley's  not  having  been  *allowed  to  have  proper  access  to 
her  son,  and  by  medical  affidavits  stating  that  it  was  essential  to 
the  female  infant's  health  that  she  should  have  the  benefit  of  her 
mother's  care  and  attention. 
Both  petitions  came  on  to  be  heard  together. 

Mr.  Wakefield,  Mr.  Wigram,  and  Mr.  Bagshawe  appeared  in 
support  of  Mr.  Doyle's  petition. 

Sir  C.  Wetherell  and  Mr.  G.  A,  Young ,  in  support  of  the 
petition  presented  in  the  names  of  the  infants,  contended,  that 
regard  being  had  to  the  Act  of  Parliament  before  mentioned,  the 
infant,  John  Talbot,  ought  to  be  so  educated  as  that  he  should,  at 
the  age  of  eighteen,  be  sufficiently  informed  to  be  able  to  decide 
whether  he  would  declare  himself  a  Protestant  or  a  Boman 
Catholic.  They  referred  to  DiUon  v.  Parker  (i),  Wilson  v.  Lord 
John  Townahend  (2),  Duke  of  Beaufort  v.  Berty  (3),  Eyre  v.  Countess 
of  Shaftesbury  (4),  Powel  v.  Cleaver  (5),  Lyons  v.  BUnkin  (6), 
Jackson  v.  Hankey  (7). 

Mr.  Richards  appeared  for  Mr.  and  Mrs.  Berkeley. 

The  Lord  Chancellor: 

There  are  two  questions  which  I  am  called  on  to  decide ;  and  I 
have  formed  an  opinion  so  clearly  upon  each,  that  I  think  it  quite 
unnecessary  to  take  any  further  time  to  consider  my  decision. 

The  first  question  is  as  to  the  immediate  custody  of  the  female 
infant,  and  is  entirely  unconnected  with  any  ^question  raised  as  to 
the  education  of  the  boy,  and  is  confined  within  very  narrow  limits. 
When  the  case  was  before  me  in  the  autumn,  I  had  considerable 
reason  to  believe  that  there  was  much  misapprehension  in  the  mind 
of  the  mother  as  to  her  rights  as  mother ;  and  I  thought  it  necessary 
to  explain  that,  in  point  of  law,  she  had  no  right  to  control  the 
power  of  the  testamentary  guardian.  It  is  proper  that  mothers  of 
children  thus  circumstanced  should  know  that  they  have  no  right, 
as  such,  to  interfere  with  testamentary  guardians,  and  if,  under  the 
peculiar  circumstances,  I  think  it  proper  now  to  leave  the  child  in 
the  custody  of  the  mother,  it  is  not  in  respect  of  right  in  that 


(1)  18  E.  R.  72  (1  Swanst.  359). 

(2)  3  R  R.  31  (2  Ves.  Jr.  693). 

(3)  1  P.  Wms.  703. 

(4)  2  P.  Wms.  102. 


(5)  2  Br.  C.  C.  499 ;  see  p.  609. 

(6)  23  E.  E.  38  (Jacob,  245). 

(7)  36  E.   E.  405  (Jacob,   254,  n., 
264,  n.). 
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mother,  but  it  is  in  consequence  of  that  power  which  the  Court 
has  of  controlling  the  power  of  testamentary  guardians.  It  is 
not  necessary  for  me  to  lay  down  any  particular  rules  for  the 
exercise  of  this  power  by  the  Court,  because  I  am  now  considering 
what  is  proper  to  be  done  upon  an  application  made  by  the 
testamentary  guardian  himself',  and  there  can  be  no  doubt  that, 
upon  such  an  application,  the  Court  will  consider  that  its  aid 
shoald  be  afforded. 

Now  I  have  first  to  consider  the  age  of  the  child :  that  age  is 
represented  as  between  eight  and  nine  years,  an  age  at  which  much 
cannot  be  apprehended  frotn  leaving  a  child  in  the  care  of  a  mother 
not  of  the  same  faith,  particularly  when  a  governess  has  been 
provided  for  the  child  of  the  same  faith  as  the  father.  I  find  not 
only  the  age,  but  a  very  strong  preponderance  of  medical  testimony, 
that  the  child  is  of  very  weak  constitution,  and  though  not  afflicted 
with  any  dangerous  disease,  yet  that  there  is  a  considerable  tendency 
to  dangerous  disease.  Then  I  have  also  an  act  of  the  father,  which, 
though  not  binding,  is  entitled  to  the  greatest  attention,  as  being 
evidence  of  his  desire  that  *the  female  infant  should  remain  with 
her  mother  until  she  should  have  attained  a  certain  age,  and  of  his 
confidence  that  that  would  not  be  abused  ;  and  that  period  has  not 
yet  arrived.  I  rely  upon  that  as  evidence  of  the  confidence  he  felt 
that  the  child  might,  up  to  that  age,  remain  in  the  custody  of  the 
mother,  and  that  she  would  pay  that  attention  to  the  education  and 
health  of  the  child  which  he  desired.  As  to  that,  the  testamentary 
guardian  (Mr.  Doyle)  thinks  that  there  should  be  an  alteration ;  but 
I  have  a  right  to  look  at  the  opinions  of  that  gentleman  himself ; 
for  I  know  that,  when  he  first  took  upon  himself  to  interfere,  he  did 
not  think  it  necessary  to  take  the  child  out  of  the  mother's  care. 
If,  therefore,  he  was  of  that  opinion  in  September,  I  must  assume 
that  he  saw  nothing  in  the  religious  education  or  care  of  the  child 
which  was  a  reason  for  interfering. 

It  is  perfectly  clear  that  since  that  time  the  event  has  taken 
place — it  had  indeed  taken  place  before,  but  was  not  known  to  me, 
and  I  believe  not  known  to  him — that  the  mother  has  since  con- 
tracted marriage ;  but  there  is  nothing  to  show  that  any  thing  is 
likely  to  result  from  that  circumstance,  to  prevent  the  child  being 
as  properly  attended  to  as  before. 

I  think,  therefore,  that,  under  the  present  circumstances,  the 
removal  of  the  child  is  not  expedient.  I  say  nothing  as  to  what 
my  opinion  might  be  upon  any  complaint  which  might  be  hereafter 
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made,  either  as  to  education  or  otherwise ;  and  in  now  refusing  to 
make  the  order,  I  must  state,  that  in  leaving  the  child  in  the  care 
of  the  mother,  I  do  not  supersede  the  authority  of  the  guardian. 
The  guardian  is  responsible  to  this  Court  for  the  care  of  the  child, 
and  he  must)  therefore)  have  free  access  to  the  child,  and  must  be 
considered  as  having  the  custody  of  the  child,  subject  only  to  such 
^restriction  as  this  Court  imposes.  I  think  the  best  way  will  be  to 
direct  that  petition  to  stand  over. 

Now  with  regard  to  the  other  petition,  these  considerations  have 
Ho  application  whatever. 

The  first  question  is  whether  there  is  any  thing  before  me  to 
show  that  the  testamentary  guardian  of  the  boy  has  not  duly 
executed  the  duties  of  that  office.  Now,  as  to  that,  nothing  is 
stated,  except  that  he  has  more  or  less  consulted  the  wishes  of  the 
uncle  of  the  boy.  No  complaint  is  made  as  to  the  manner  in  which 
the  boy  has  been  brought  up  and  educated.  Consider  the  situation 
of  this  child  with  respect  to  Lord  Shrewsbury.  He  is  not  only  his 
nephew,  but  he  is  the  presumptive  heir  not  only  to  Lord  Shrews- 
bury's entailed  estates,  but  also  to  all  the  other  possessions  Lord 
Shrewsbury  may  at  present  enjoy.  Is  it  not  according  to  the  usual 
practice  of  the  world  that  the  expectant  heir  should  be  brought  up 
with  the  person  from  whom  he  expects  so  much ;  that,  as  far  as 
possible,  he  should  be  treated  as  the  son  of  that  person,  and  should 
look  up  to  that  person  as  his  father  ?  When  I  say  this,  I  bear  in 
mind  that  there  is  not  a  suspicion  as  to  the  mode  in  which  the 
child  is  treated ;  and  it  was  stated  to  me  in  the  autumn,  that  it 
was  the  intention  of  Lord  Shrewsbury  to  take  with  him  a  tutor  for 
the  boy.  So  far  from  Mr.  Doyle  having  done  any  thing  incon- 
sistent with  his  duty,  it  is  the  course  which,  of  all  others,  I  should 
have  expected  him  to  adopt. 

No  reason  is  stated  why  the  boy  should  be  removed  from  school 
or  remain  at  school ;  but  the  Court  will  not,  without  a  case  made, 
interfere  with  the  manner  in  which  the  testamentary  guardian 
exercises  his  authority.  Prima  facie,  he  has  a  right  to  the  pos- 
session of  both  ^children.  He  has  a  right  to  exercise  his  discretion. 
He  has  exercised  his  discretion,  for  the  present.  He  thinks  it  more 
for  the  benefit  of  the  child  that  he  should  be  removed  from  school, 
and  placed  in  the  house  of  his  uncle. 

Then  the  question  is,  whether  that  peculiar  circumstance  which 
has  been  the  subject  of  so  much  discussion  is  to  regulate  the  mode 
of  the  boy's  religious  education.     It  is  said  there  are  circumstances 
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of  pecuniary  benefit  and  property  which  ought  to  induce  this  Court 
to  educate  him  in  a  manner  which,  if  it  were  my  duty  to  interfere, 
I  should  find  it  very  difficult  to  prescribe.  In  the  first  place,  I 
find  this  child  bom  of  a  Eoman  Catholic  father,  who,  though  he 
married  a  Protestant  lady,  did  not,  on  that  marriage,  enter  into 
any  stipulation  as  to  the  faith  in  which  his  children  should  be 
brought  up.  I  find  the  father,  who  had  the  power  of  regulating 
the  method  of  bringing  up  his  children,  and  of  extending  that 
power  after  his  death,  appointing,  as  testamentary  guardian,  a 
clergyman  of  the  Roman  Catholic  Church,  and  I  think  it  impossible 
that  the  father  could  more  distinctly  indicate  his  wishes  as  to  the 
faith  in  which  his  child  should  be  brought  up.  Although  the 
father  has  not  the  power  of  regulating,  after  his  death,  the  faith 
in  which  his  child  should  be  brought  up,  the  Court  will  pay  great 
attention  to  the  expression  of  his  wishes,  and  he  can  exercise  that 
power  indirectly  by  appointing  a  guardian  of  that  faith.  When, 
therefore,  a  Roman  Catholic  father  appoints  a  Roman  Catholic 
guardian,  there  can  be  no  doubt  as  to  the  father's  intention ;  and 
if  I  were  to  interfere  with  the  exercise  of  the  guardian's  discretion 
as  to  the  faith  in  which  the  child  should  be  educated,  I  should  be 
doing  an  act  of  very  great  injustice.  Nothing  can  be  more  dear  to 
a  father  than  regulating  the  religious  education  of  his  child  ;  and 
if  I  were  to  interfere  in  the  manner  ^which  is  desired,  I  should 
adopt  a  course  to  induce  those  dissenting  from  the  Established 
Church  to  suppose  that  this  Court  would  interfere  to  control  the 
education  of  their  children ;  for  if  I  were  to  do  it  for  the  purpose 
of  the  supposed  pecuniary  interest  of  a  child,  other  questions  might 
come  before  me  as  grounds  for  a  similar  interference.  Now,  Lord 
Eldon,  in  the  case  which  Sir  Charles  Wetherell  has  referred  to  (i), 
instead  of  expressing  an  opinion  to  the  effect  for  which  Sir  Charles 
Wetherell  contends,  appears  very  strongly  to  have  marked  a 
distinction.  He  says,  that  the  law  is  now  changed,  and  that 
it  is  now  lawful  to  educate  a  child  in  the  Roman  Catholic  faith ; 
and  when  he  speaks  of  former  times,  he  speaks  of  times  when  the 
vain  attempt  was  made  to  influence  the  religion  of  families  by  penal 
statutes. 

Now,  then,  if  that  be  so,  although  I  am  not  now  meaning  to  lay 
down  any  rule  which  may  be  applicable  to  extreme  cases,  following  the 
example  of  the  wisest  of  those  who  have  preceded  me,  and  confining 
myself  to  the  facts  of  the  case  before  me,  I  have  a  Roman  Catholic 

(1)  Jackson  V.  Hankey,  36 R.  B.  405  (Jac.  254,  n.,  264,  n.), 
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parent  appointing  a  Boman  Catholic  guardian,  and  I  am  asked 
to  interfere  with  that  guardian  upon  this  ground,  namely,  that  by 
an  Act  of  Parliament  of  George  the  First,  the  son  will,  in  the  event 
of  Lord  Shrewsbury  having  no  male  issue,  be  tenant  in  tail,  but 
without  power  of  alienation ;  but  that  Act  provides  that  if,  when 
the  child  attains  the  age  of  eighteen  years  and  a  half,  he  shall  do 
certain  acts — I  do  not  now  allude  to  the  alteration  of  the  law, 
because  it  is  not  necessary  —  indicating  that  he  professes  the 
Protestant  (i)  faith,  and  shall  continue  in  that  faith  until  twenty-one, 
then  that  fetter  shall  fall  off,  and  he  shall  have  the  same  *power 
as  any  other  person  who  is  tenant  in  tail  of  an  estate ;  and  I  am 
asked,  on  the  ground  of  the  supposed  privilege  the  child  will  have 
as  a  Protestant,  to  interfere  with  the  testamentary  guardian  in  the 
child*s  education. 

Now  the  first  question  is,  whether  any  pecuniary  benefit  will 
induce  the  Court  to  interfere  with  that  course  of  education  which 
the  father  has  pointed  out.  If  the  Court  were  ever  to  exercise  that 
discretion,  it  would  be  very  difficult  to  say  what  was  to  be  the 
extent  of  pecuniary  benefit  which  should  require  the  Court's  inter- 
ference— what  was  to  be  the  price  of  the  child's  faith.  It  would 
be  fraught  with  extreme  danger ;  for  if  it  is  applicable  to  one 
description  of  Christians,  it  is  applicable  to  another.  It  is 
sufficient,  for  the  present  purpose,  to  say,  that,  in  my  opinion, 
this  case  does  not  even  raise  the  question ;  for  this  child  will  be  as 
well  off,  as  tenant  in  tail  without  the  power  of  alienation,  as  he 
would  be  if  he  had  that  power ;  and,  generally  speaking,  persons 
providing  for  their  offspring  are  desirous  of  fettering  their  power 
of  alienation  as  much  as  possible.  I  am  not  so  sure  that  it  would 
be  for  his  benefit  that  he  should  be  brought  up  a  Protestant.  I 
know  that  Lord  Shrewsbury  has  powers  of  charging  this  estate, 
and  also  large  possessions  of  his  own  ;  and  this  child  is  living  with 
him  as  bis  expectant  heir.  I  find  Lord  Shrewsbury  has  the  power 
of  leasing  the  estates  at  the  old  rent  of  the  time  of  George  the  First. 
Taking  that  alone,  I  should,  in  all  probability,  be  doing  the  greatest 
possible  injury  to  the  worldly  interest  of  the  child  by  doing  that 
which  is  now  asked,  namely,  by  taking  him  from  the  custody  of 
his  father's  testamentary  guardian,  and  educating  him  in  a  religion 
which,  looking  to  the  usual  feelings  of  human  nature,  would  have 
the  effect  of  alienating  him  from  the  person  from  whom  he  has  the 
greatest  expectations. 

(1)  [**  Boman  Catholic,"  by  a  manifest  error,  in  the  original  report. — ^F.  P.] 
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I  wish  to  guard,  however,  against  its  being  supposed  that  the 
religious  faith  in  which  this  child  is  to  be  brought  up  is  to  be  a 
matter  of  barter  in  this  Court. 

The  question  which  this  Court  is  asked  to  decide  is  a  question 
whether  the  boy  shall  be  brought  up  as  a  Roman  Catholic  or  as  a 
Protestant ;  because  it  is  quite  impossible  that  a  child  can  be  so 
educated  as  to  keep  him  so  aloof  from  one  faith  or  the  other  as  to 
enable  him,  at  the  early  age  of  eighteen  years  and  a  half,  to  decide 
for  himself  which  he  will  then  adopt.  Every  one  must  admit  that 
it  would  be  the  most  fatal  thing  in  the  world  for  a  child  not  to 
have  a  religious  education  ;  but  my  opinion  is,  that,  in  the  present 
case,  there  is  no  ground  whatever  for  raising  any  question  before 
me  upon  that  subject. 

I  should  also  observe  that  the  father,  when  he  appointed  a  Roman 
Catholic  testamentary  guardian,  knew  of  the  provisions  of  that  Act 
of  Parliament  which  has  been  referred  to. 

The  petition  was  dismissed  without  costs  ;  Mr.  Wakefield  saying 
that,  on  the  part  of  the  respondents  to  the  petition,  he  did  not  ask 
for  costs. 
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In  any  case  not  falling  within  the  order  and  disposition  clause  in  bank- 
mptcy  an  agreement  by  a  debtor  to  assign  or  charge  goods  in  the  hands  of 
Ms  agent  in  favour  of  a  creditor  is  complete  and  efifectual  as  against  the 
debtor's  assignees  in  bankruptcy  without  notice  to  the  agent. 

[This  was  an  appeal  from  a  decree  of  Shadwbll,  V.-C,  made 
on  the  hearing  of  the  cause  on  the  22nd  Febraary,  1839,  in  favour 
of  the  plaintiff  as  equitable  assignee.  The  plaintiff  had  previously 
obtained  a  decision  in  his  favour  on  demurrer  as  reported  in 
7  Simons,  109,  which  decision  had  been  affirmed  by  the  Lords 
Commissioners ;  see  7  Simons,  120.] 

The  parties  entered  into  certain  admissions  in  the  cause,  by 
which  it  was,  amongst  other  things,  admitted  that  it  was  impossible 
for  Bego  [the  agent  holding  the  goods]  to  have  received  notice  of 
the  letter  of  the   9th   of   April  [which  constituted   the  equitable 
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Burn        assignment]  before  the  act  of  bankruptcy  was  committed  [by  the 
Carvalho.    assignor]. 
[  698  ]  The  defendants  now  appealed  from  this  decree,  and  prayed  that 

it  might  be  reversed. 

[The  facts  of  the  case  are  sufficiently  stated  in  the  judgment.] 

Mr.  Wigram  and  Mr.  Richards,  in  support  of  the  decree, 
contended  that  [the  goods  were  not  in  the  order  and  disposition  of 
Fortunato  the  assignor,  who  had  become  bankrupt,  with  the  consent 
of  the  true  owners,  for  the  true  owners  were  the  Messrs.  Burn,  the 
assignees] . 

Mr.  Spence,  Mr.  Jacob,  and  Mr.  Sliarpe,  in  support  of  the 
appeal.     *     *     * 

[  61)9  ]  Mr.  Wigram,  in  reply.     *     *     * 

[The  principal  cases  cited  are  referred  to  in  the  judgment,  but  it 
is  unnecessary  to  repeat  a  number  of  references  to  cases  which  are 
covered  by  the  authority  of  the  present  case.] 

Dee.  7.  ThB   LoRD   ChaNCBLLOB: 

In  this  case,  in  which  the  question  is,  whether  certain  property, 
which  formerly  belonged  to  a  bankrupt  Fortunato,  now  belongs  to 
his  assignees  or  to  the  plaintiffs,  it  has  been  decided,  first  by 
the  Court  of  Queen's  Bench,  and  afterwards  by  the  Exchequer 
Chamber,  that  it  passed  by  the  assignment,  and  is  now  legally 
vested  in  the  assignees;  but  as  these  decisions  were  founded  upon 
grounds  of  strict  law,  and  as  the  Judges,  who  delivered  their 
opinions,  stated  distinctly  that  the  question  of  equitable  title  to  the 
property  was  not  included  in  the  decision,  but  was  left  open  for  the 
consideration  of  a  court  of  equity,  I  do  not  think  that  the  question 
I  have  to  decide  is  in  any  degree  affected  by  what  has  so  taken  place 
at  law.  In  that  respect,  the  case  stands  in  the  same  situation  as 
did  the  case  of  Best  v.  Argles  (i).  Looking  at  the  facts,  therefore, 
for  the  purpose  of  inquiring  whether,  at  the  time  of  the  bankruptcy 
[  *700  ]  of  Fortunato,  his  dealings  with  the  plaintiffs  had  been  *8uch  as  to 
give  to  them,  in  the  events  which  afterwards  happened,  an  equitable 
title  to  the  property  in  question,  they  appear  to  be  shortly  as 
follows : 

Fortunato,  who  carried  on  business  at  Liverpool,  had  been  in  the 
(1)  2  Cr.  &  M.  394. 
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habit  of  consigning  goods  for  sale  to  Rego,  at  Bahia,  and  of  drawing        Bubn 

upon  him   for   the  expected  proceeds ;   and,  for  the  purpose  of    Oabvalho. 

realising,  in  this  country,  the  amount  of  the  bills  so  drawn,  he 

employed  the  firm  now  represented  by  the  plaintiffs  to  negotiate 

these  bills;  in  order  to  effect  which,  they  indorsed   them,   and, 

having   disposed  of  them,  placed  the   amount  to  the  credit  of 

Fortunate,  for  which  he  drew  upon  them.     Burn  &  Co.  having 

heard  that  some  of  these  had  been  refused  acceptance  by  Rego, 

and,  therefore,  expecting  that  such  bills,  and  the  others  they  had  so 

indorsed,  would  be  returned  to  them  and  payment  required  of  them, 

applied  to  Fortunato,  in  a  letter  dated  the  4th   of  April,  1829, 

requesting  him  to  write  to  Rego,  by  the  first  vessel,  with  orders, 

that  in  case  he  did  not  pay  the  drafts,  he  would  immediately  hand 

over    such  property   as    he  might   have  of  Fortunato's,   of   an  ^ 

equivalent  value  to  the  bills  not  paid  by  him,  to  their  agent,  Mr. 

Vogeler,  whom  they  had  requested  to  pay  the  bills  for  their  honour. 

In  answer  to  this  letter,  Fortunato,  in  a  letter  to  Burn  &  Co.,  dated 

the  9th  of  April,  1829,  said,  "  Agreeably  to  your  injunction,  I  will 

write  to  Mr.  Rego  per  brig  Wavertree,  to  sail  on  the  12th  of  this 

month,  directing  him  to  hand  over  to  Mr.  Vogeler  property  of 

mine  in  his  hands  to  cover  the  amount  of  bills  that  eventually  may 

not  be  paid ;  '*  and,  accordingly,  by  a  letter  to  Mr.  Rego,  dated  the 

11th  of  April,  1829,  he  gave  the  directions  to  him  as  follows :  '*  I 

have  engaged  and  made  promise  to  Messrs.  Burn  &  Co.,  that  you 

should  pass  into  the  hands  of  their  agent  in  your  city,  Mr.  *Vogeler,       [  *^^^  ] 

all  the  property  which  might  exist  in  your  hands  on  my  account." 

By  a  letter  of  the  11th  of  June,  1829,  Mr.  Rego  informed  Messrs. 
Burn  (after  stating  that  great  part  of  the  goods  which  Fortunato  had 
consigned  to  him  remained  in  his  possession)  that  he  would  deliver 
such  goods  to  Mr.  Vogeler,  in  consequence  of  the  order  so  to  do 
which  he  had  received  from  Fortunato. 

On  the  30th  of  June,  1829,  the  goods  in  question  were  accordingly 
delivered  over  by  Mr.  Rego  to  Mr.  Vogeler,  and  were  afterwards 
sold  by  him,  but  did  not  produce  sufficient  to  meet  the  bills  which 
Messrs.  Burn  had  so  endorsed ;  but,  after  applying  such  proceeds, 
they  remained  creditors  of  Fortunato,  upon  that  account,  to  a 
considerable  amount. 

On  the  28rd  of  June,  1829,  a  commission  of  bankrupt  issued 
against  Fortunato;  and  he  was  found  bankrupt  upon  an  act  of 
bankruptcy  of  the  28rd  of  May  preceding;  and  the  judgment  which 
has  been  obtained  is  in  an  action  of  trover  by  his  assignees  against  j 
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BuBK        the  plaintiff  Bum,  for  the  value  of  the  goods  so  delivered  by  Bego 
Cabvalho.    to  Vogeler. 

It  was  admitted  that  there  was  not  a  possibility  of  informing  Mr. 
Bego,  of  the  letter  of  the  9th  of  April,  1829,  before  the  act  of 
bankruptcy  on  the  28rd  of  May, 

The  result  of  this  state  of  facts,  which  I  have  taken  from  the 
admissions,  is  that  Fortunate,  being  under  pecuniaory  obligations  to 
the  plaintiffs,  and  having  property  in  the  hands  of  Bego  his  agent, 
promised  and  agreed  to  apply  such  property  or  a  sufficient  part  of 
it  to  the  discharge  of  such  liability,  and  sent  directions  to  Bego  for 
[  *702  ]  that  purpose,  but  became  bankrupt  before  such  instructions  *did 
or  could  have  reached  Bego;  and  the  question  is  whether  such 
promise  and  agreement  did  not  give  to  the  plaintiffs  a  right  in 
equity  to  have  such  property  so  applied,  notwithstanding  the 
intermediate  bankruptcy  of  Fortunato;  and  the  inquiry  is,  first, 
whether  the  plaintiffs  acquired  any  such  right  against  Fortunato? 
secondly  if  they  did,  whether  such  right  can  be  enforced  against 
bis  assignees  ?  As  to  the  first,  I  think  it  irrelevant  to  involve  the 
case  in  any  consideration  of  what  rights  at  law  the  plaintiffs 
acquired  by  this  arrangement  with  Fortunato  ;  the  rules  of  law  and 
equity  being  known  not  to  be  the  same  upon  this  subject.  I  propose, 
therefore,  to  inquire  only  into  the  authorities  in  equity. 

In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a  third 
person,  having  funds  of  the  debtor  to  pay  the  creditor  out  of  such 
funds,  is  a  binding  equitable  assignment  of  so  much  of  the  fund. 

[His  Lordship  here  referred  to  a  number  of  C£^ses  in  support  of 
this  proposition,  which  is  now  settled  law,  and  he  continued  as 
follows :] 
[  703  ]  Upon  this  principle  it  is  that  assignments  of  future  freight  and  of 

non-existing  but  expected  funds  have  been  enforced  in  equity  ;  but 
this  case  is  far  within  the  limits  of  the  principle ;  for  here  there  is 
an  existing  fund  in  an  agent's  hand,  and  there  is  a  distinct  contract 
to  discharge  the  liability  out  of  that  fund,  and  to  give  directions  for 
that  purpose. 

I  think,  therefore,  that  the  letters  of  the  4th  and  9th  of  April, 
1829,  amounted  to  an  equitable  assignment  of  the  fund  in  the  hands 
of  Bego ;  and,  if  so,  how  can  the  subsequent  bankruptcy  in  June, 
upon  an  act  of  bankruptcy  in  May,  destroy  the  effect  of  such 
equitable  assignment  ?  The  property  in  the  hands  of  the  assignees 
was  certainly  liable  to  this  equity,  unless  some  provision  in  the 
bankrupt  Acts  interfere  to  prevent  H,   Indeed,  iji  most  of  the  cases 
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I  have  referred  to,  the  question  arose  between  the  party  claiming 

the  equitable  assignment  and  the  assignees  of  the  debtor  who  gave 

it.    It  was  argued  that  the  goods  in  the  hands  of  Bego  were  in  the 

order  and  disposition  of  Fortunate  at  the  time  of  his  bankruptcy, 

and  that  tl^ey,  therefore,  passed  to  his  assignees;  but  this  argument 

appears  to  be  excluded  by  "^the  fifty-fourth  and  fifty*fifth  admissions, 

as  I  must  take  it  as  a  fact  that  there  was  no  possibility  of  informing 

Bego  of  the  equitable  assignment  before  the  act  of  bankruptcy. 

There  is,  therefore,  the  absence  of   the  consent  of  the  owner. 

The  attempt  to  prove  a  case  of  fraudulent  preference,  I  think, 

wholly  fails. 

I  am,  therefore,  of  opinion  that  the  plaintiffs  had  a  good  title,  in 

equity,  to  the  goods  delivered  by  Bego  to  Vogeler,  and,  consequently, 

that  the  Yioe-Ghamgellor's  decree  is  right. 

The  appeal  must  be 

Dismissed,  with  costs. 

His  Lordship  directed  that  the  YiCB-CHANOELiiOR's  decree  should 
give  to  the  plaintiffs  the  costs  of  the  suit. 


Burn 

r. 

Carvalho. 


[  ♦704  ] 


8AIN8BURY  v.  JONES. 

(5  My.  &  Cr.  1—5  ;  S.  C.  4  Jnr.  499 ;  afPg.  2  Beav.  462.) 

Cbitty,  professing  to  contract  as  agent  of  Jones  and  Doggerell,  agreed  to 
sell  an  estate  to  Sainsbury,  and  received  a  deposit  in  part  payment  of  the 
intended  purchase  money.  Chitty*s  agency  was  afterwards  denied  by  Jones 
and  Doggerel],  and  Sainsbury  then  filed  a  bill  against  Jones,  Doggerel!  and 
Chitty,  praying  a  specific  performance,  and  praying,  in  the  alternative,  that 
if  he  should  be  unable  to  obtain  a  specific  pexiormance,  Chitty  might  be 
decreed  to  return  the  deposit,  and  to  reimburse  to  the  plaintijf  all  the 
expenses  of  endeavouring  to  enforce  the  contract.  The  bill  was  dismissed, 
with  costs,  as  against  Chitty,  as  well  as  against  Jones  and  Doggerell ;  and 
the  dismissal  as  against  Chitty  was  affirmed  on  appeal,  the  plaintiff  having 
acquiesced  in  the  dismissal  as  against  Jones  and  Doggerell. 

[The  decision  in  this  case  has  been  practically  obsolete  since  the 
Judicature  Act,  1878,  came  into  operation,  but  the  judgment  of 
the  Lord  Ghancellob  on  this  appeal  contains  the  following  passage, 
which  may  be  usefully  retained. — 0.  A.  S.] 


1839. 

BolU  Court. 

Lonl 
Lakodale, 

M.K 

On  Appeal. 
Noe.  16, 18. 

Lord 

COTTBNHAM, 

L.C. 

[1] 


The  Lobd  Chancellor: 

I  certainly  recollect  the  time  at   which  there  was  a  floating 
idea  in  the  profession  that  this  Court  might  award  compensation 


[3] 
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Sainsbuby  for  the  injury  sustained  by  the  nonperformance  of  a  contract,  in 
Jones.  the  event  of  the  primary  relief  for  a  specific  performance  failing ; 
and  I  have  formerly  seen  bills  praying  such  relief  ;  but  that  arises 
from  my  having  known  the  profession  suflSciently  long  to  recollect 
the  time  when  the  decision  of  Lord  Kbnyon  in  Denton  v.  Stewart  (i) 
had  not  been  formally  overruled;  but,  at  that  time,  very  little 
weight  was  attached  to  it,  and  very  few  instances  occurred  in  which 
plaintiffs  were  advised  to  ask  any  such  relief;  and,  for  a  short 
time,  Sir  W.  Grant's  dectee  in  Greenaway  v.  Adams  (2)  added 
something  to  the  authority  of  Denton  v.  Stewart,  although  he  threw 
out  strong  doubts  as  to  the  principle  of  that  case.  This,  however, 
lasted  but  a  short  time,  for,  Greenaway  v.  Adams  occurring  in 
1806,  Lord  Eldon,  in  1810,  in  Todd  v.  Gee  (3),  expressly  overruled 
[  '4  ]  Denton  v.  Stewart ;  and,  from  that  time,  there  *has  not,  I  believe, 
been  any  doubt  upon  the  subject.  Certainly,  during  the  thirty 
years  which  have  elapsed  since  that  time,  I  have  never  supposed 
the  granting  any  such  relief  as  being  within  the  jurisdiction  of  this 
Court.  Indeed,  before  that  case,  Sir  W.  Grant,  in  1807,  in  GwiUim 
V.  Stone  (4),  refused  to  follow  his  own  decision  in  Greenaway  v. 
Adams,  because  the  plaintiff  did  not  ask  a  specific  performance ; 
that  is,  in  a  case  precisely  the  same  as  the  present ;  for,  upon  this 
appeal,  the  plaintiff  does  not  iask  a  specific  performance. 

Had  it  been  supposed  that  this  Court  had  the  jurisdiction 
contended  for,  every  bill  for  a  specific  performance  would  have 
prayed  compensation,  in  the  event  of  the  vendor  proving  not  to 
have  a  good  title.  It  is  true  that,  in  this  case,  the  compensation 
sought  is  not  against  the  vendor,  but  against  a  person  who  falsely 
assumed  authority  to  sell ;  but  this  places  the  case  still  wider  from 
the  principle  upon  which  this  Court  exercises  its  jurisdiction  in 
cases  of  contract ;  because,  as  against  such  agent,  there  is  no  case 
of  contract,  but  a  mere  claim  for  compensation,  for  damages  arisen 
from  there  being  none  which  the  purchaser  can  enforce. 

As  to  the  20Z.  deposit,  if  the  suit  cannot  be  maintained  upon 
other  grounds,  it  certainly  cannot  be  supported  in  merely  seeking 
a  return  of  that  small  sum.     *     *     * 

(1)  1  Cox,  258.  (3)  11  E.  E.76  (17  Vee.  273). 

(2)  12  Ves.  395.  (4)  14  Ves.  128, 
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ATTORNEY-GENERAL  v.  FISHMONGERS'  COMPANY 

(Knbseworth's  Will). 

(5My.  &Cr.  11—16.) 

[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report 
of  the  ease  at  the  Bolls  Court  taken  from  2  Beav.  151,  in  a 
later  volume  of  the  Bevised  Beports.] 


1840. 

June, 

1841. 

Jan,  13. 


IBBETSON  V.  IBBETSON. 

*  (5  My.  &  Cr.  26—29 ;  S.  C.  10  L.  J.  Ch.  49.) 

[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report 
of  the  case  before  the  Yice-Ghancellor  taken  from  10  Simons,  495, 
in  a  later  volume  of  the  Bevised  Beports.] 


1840. 

June  6,  8. 

ATir.  19. 


PYM  V.  LOCKYER  (1). 

(o  My.  &  Cr.  29—55 ;  S.  C.  10  L.  J.  Ch,  153  ;  5  Jur.  34,  620.) 

A  grandfather  having,  in  the  opinion  of  the  Court,  placed  himself  in  loco 
parentis  to  certain  grandchildren,  although  their  father  was  living,  and 
having  given  them  certain  sums  by  his  will,  and  having  afterwards  made 
settlements  upon  their  respective  marriages,  the  presumption  against  double 
portions  was  held  to  be  applicable ;  but,  inasmuch  as  the  advancements 
were  smaller  in  amount  than  the  sums  expressed  to  be  given  by  the  will, 
such  advancements  were  held  to  be  satisfactions  pro  tanto  only  of  the  gifts 
contained  in  the  will. 

This  was  an  appeal  from  so  much  of  a  decretal  order  made 
by  the  Vice-chancellor  in  this  cause  as  declared  that  the  pro- 
visions made  by  the  testator  in  the  cause,  on  the  marriages  of  the 
defendants,  Frederick  Pym,  Edmund  Lockyer  Pym,  and  Eleanor 
Penrose  Drake  (formerly  Pym),  respectively,  were  not  ademptions 
or  satisfactions  of  the  respective  legacies  of  5,000Z.,  5,000/.,  *and 
6,000i.,  by  the  testator's  will  bequeathed  for  the  respective  benefits 
of  them  and  their  children  ;  and  against;  the  directions  given  by  his 
Honour,  consequential  upon  this  declaration. 

The  testator  was  the  grandfather  of  these  defendants,  and  their 
marriages  took  place  in  their  father's  lifetime. 

The  provisions  made  upon  the  respective  marriages  were  as 
follow :  Upon  the  marriage  of  Frederick  Pym,  to  whom  a  legacy 
of  5,000i.  had  been  given,  by  the  will,  for  life,  with  remainder 
to  his  children,  a  sum  of  2,000Z.  8  per  cent.  Beduced  stock  was 

(1)  In  re  Pollock  (1886)  28  Oh.  D.  562,  54  L.  J.  Ch.  489,  62  L.  T.  718,  0.  A. 


1840. 

April  25,  27. 

Nov.  25. 

Shadwell, 
V.-C. 

On  Appeal 

1841. 

Jan.  23. 

I'eb,  1. 

Lord 

COTTBNHAM, 
L.C. 

[29] 


[•30] 
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Pym  invested  in  the  names  of  trustees,  upon  trust  for  himself  and  his 
LocKYER.  intended  wife,  for  their  successive  lives,  and  afterwards  for  their 
children,  and,  in  default  of  children,  for  himself  absolutely.  Upon 
the  marriage  of  Edmund  Lockyer  Pym,  to  whom  a  legacy  of  6,000/. 
had  also  been  given,  by  the  will,  for  life,  with  remainder  to  his 
children,  the  testator  made  a  settlement  of  certain  lands  upon  him 
and  his  children,  and  executed  a  bond  for  3,000/.,  of  which  trusts 
were  declared  similar  to  those  of  the  lands  ;  and  upon  the  marriage 
of  Mrs.  Drake  (Eleanor  Penrose  Pym),  to  whom  a  legacy  of  6,000i- 
had  been  bequeathed  by  the  will  for  life,  with  remainder  to  her 
children,  the  testator,  by  letters,  engaged  to  invest  4,000/.  in  the 
public  funds,  upon  trust,  after  his  own  death,  for  the  intended  wife 
and  her  husband,  successively,  with  remainder  to  her  children,  and 
also  engaged  to  pay,  during  his  own  life,  150/.  per  annum  for  the 
first  three  years,  and  100/.  per  annum  afterwards. 

Mr.  Wigram  and  Mr.  G.  L.  RuaaeU,  in  support  of  the  appeal. 

Mr.   Bethell,   Mr.    Loftua   Lowndes,   and   Mr.    Chandleta,    in 
support  of  the  decretal  order. 

[  81  ]  Mr.  Richards,  Mr.  West,  and  Mr.  Bacon,  for  other  parties. 

Nov, 25,      The  Lord  Chancellor: 

This  case  involves  the  consideration  of  much  of  the  doctrine 
upon  which  I  acted  in  Poivys  v.  Mansfield  (i),  and  in  so  far  as  such 
doctrine  shall  be  found  applicable  to  the  facts  of  this  case,  it  must 
govern  my  decision.  I  have  not  seen  any  reason  to  doubt  the 
accuracy  of  such  doctrine,  and  shall  consider  it  as  the  law  of  this 
Court,  unless  otherwise  instructed  by  the  authority  of  the  House 
of  Lords. 

Edmund  Lockyer,  the  testator,  had  two  children,  a  son  Edmund, 
the  interests  of  whose  children  are  vested  in  the  appellants,  and 
Eleanor  Margaret,  a  daughter,  who  had  three  children,  Eleanor, 
Frederick,  and  Edmund,  the  respondents. 

By  his  will,  in  1823,  the  testator  bequeathed  5,000/.  to  trustees, 
upon  trust,  subject  to  an  annuity  of  40/.  per  annum  for  his  daughter 
Eleanor  Margaret,  for  her  life,  to  pay  the  interest  for  his  grandson 
Frederick's  maintenance  till  twenty-one,  and  then  to  him  for  life, 
and  after  his  death  to  divide  the  principal  equally  amongst  his 
(1)  45  R.  R.  277  (3  My.  &  Cr.  359). 
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children ;  that  is  to  say,  sons  who  should  attain  twenty-one  or  die         Pym 

under  that  age,  leaving  children,  and  daughters  at  twenty-one  or     lockyeb. 

marriage*  with  maintenance  in  the  meantime ;  and  if  there  should 

be  no  such  children,  the  5,000i.  was  to  fall  into  his  residuary 

personal  estate.     Another  legacy  of  5,000Z.  was  given  to  trustees, 

upon  similar  trusts,  for  the  benefit  of  his  grandson  Edmund  and 

his  children.     Another  legacy  of  6,000i.  was  *given  to  trustees,        [  •32  ] 

upon  similar  trusts,  for  the  benefit  of  his  granddaughter  Eleanor 

and  her  children, — her  life  estate  to  be  enjoyed  by  her  for  her 

separate  use ;  and  the  residue  of  his  estate  he  gave  equally  between 

his  six  grandchildren,  being  the  children  of  his  son  and  of  his 

daughter. 

In  1881  the  grandson  Frederick  married,  and,  by  his  marriage 
settlement,  to  which  the  testator  was  a  party,  but  to  which 
Frederick's  father  was  not  a  party,  after  reciting  the  marriage 
agreed  upon,  and  that  the  testator,  as  the  grandfather  of  Frederick, 
had  agreed  to  invest  a  sufficient  sum  to  purchase  2,0002.  8  per  cent. 
Beducedy  upon  the  trusts  and  provisions  after  declared,  and  that 
such  sum  had  accordingly  been  purchased  in  the  names  of  trustees, 
the  trusts  were  declared  to  be  for  Frederick  for  life,  and  after  his 
death  for  the  intended  wife  for  life,  and  then  for  the  children,  as 
the  father  and  mother  or  the  survivor  should  appoint,  or,  in  default 
of  appointment,  equally,  and  in  default  of  children,  for  Frederick 
absolutely. 

In  the  same  year,  1831,  Edmund  married ;  and  the  settlement 
upon  his  marriage,  to  which,  as  in  the  former  instance,  the  grand- 
father was,  but  the  father  was  not  a  party,  recited  that  upon  the 
treaty  for  the  marriage,  the  testator,  the  grandfather,  had  agreed, 
on  the  part  o|  his  grandson,  to  convey  certain  premises  for  the 
purposes  after  mentioned,  and  to  execute  a  bond  for  securing  8,0002. 
to  trustees,  payable  six  months  after  his  death,  which  sum  was  to 
be  held  by  them  upon  the  trusts  of  the  settlement ;  and  by  the 
settlement  the  lands  and  premises  were  settled  to  the  use  of 
Edmund,  the  husband,  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  children  as  they  or  the  survivor  should  appoint, 
and  in  default  of  appointment  to  the  children  ^equally,  and  upon  [  *33  ] 
failure  of  children  to  Edmund  in  fee;  and  similar  trusts  were 
declared  of  the  3,0002.,  which  became  due  six  months  after  the 
testator's  death. 

In  the  same  year,  1881,  the  daughter,  Eleanor,  married ;  and  the 
Master's  report  states  a  long  correspondence  between  the  testator, 
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Ptm  the  grandfather,  and  the  father  of  the  intended  husband,  by  which 
LooKYER.  be,  the  testator,  bound  himself  to  lay  out,  in  the  names  of  trustees, 
4,0001.  in  the  public  funds,  the  interest  of  which  was  to  be  paid  to 
himself  for  life,  and  after  his  death  to  the  husband  and  wife  and 
the  survivor  for  life,  and  then  to  their  issue  equally,  and  if  there 
should  be  no  children,  the  principal  to  be  subject  to  the  wife's 
appointment;  and  he  further  agreed  to  pay  to  them  1501.  per 
annum  for  the  first  three  years,  and  lOOZ.  afterwards  during  his 
own  life.  Nothing  further  was  done  during  the  life  of  the  testator, 
except  that  he  paid  the  1501.  per  annum ;  and  he  died  in  1836. 

In  answer  to  an  inquiry  as  to  the  manner  in  which  the  grand- 
father had  acted  towards  these  grandchildren,  the  Master  found, 
from  the  statement  of  their  father,  that  the  three  children  had  been 
maintained  by  him,  the  father ;  except  that,  as  to  Frederick,  the 
grandfather,  being  desirous  that  he  should  go  into  the  church,  had 
agreed  to  pay  his  college  expenses,  and  had  paid  the  tailor's  bill, 
and  part,  but  not  all,  of  his  personal  expenses ;  and  that,  from  the 
time  of  his  ordination  to  that  of  his  marriage,  he  paid  him  200Z. 
per  annum,  and,  after  his  marriage,  1002.  per  annum :  that  as  to 
Edmund,  being  desirous  that  he  should  be  of  the  profession  of  the 
law,  he  paid  the  stamp  on  his  articles,  and  the  premium  to  the 
solicitor  to  whom  he  was  articled,  and  some  small  sums  as  pocket 
money ;  and,  after  he  had  served  his  time,  paid  the  costs  of  his 
[  *34  ]  admission  as  an  attorney,  and  *his  fee  to  a  conveyancer,  and  made 
him  an  allowance  for  his  lodging  and  maintenance  in  London,  but 
which  was  very  inadequate  for  those  purposes :  that,  as  to  the  grand- 
daughter Eleanor,  the  testator  did  not  defray  any  of  the  expenses 
of  her  maintenance  or  education  up  to  the  time  of  her  marriage : 
that  he  was  in  the  habit  of  constant  intercourse  with  all  the  grand- 
children, making  them  presents  of  money  and  other  gratuities,  and 
directing  and  controlling  them  with  an  authority  equal  to  that  of 
their  father :  that  he  was  referred  to  on  the  treaties  of  the  respective 
marriages  of  the  grandchildren,  as  a  person  whose  consent  was 
indispensably  necessary,  and  as  the  principal  party  to  the  pecuniary 
arrangements ;  but  that  all  such  children  lived,  at  the  same  time, 
in  intimate  and  affectionate  intercourse  with  their  parents,  and  that 
the  father  was  never,  until  their  marriage,  wholly  exempt  from  the 
costs  of  their  maintenance  and  support;  and  that,  upon  the  marriage 
of  Eleanor,  he  agreed  to  make  her  an  allowance  of  50Z.  per  annum 
for  three  years,  which  he  paid. 

Upon  this  state  of  circumstances,  which  was  found  by  the  Master's 
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report,  the  Vice-Chancbllor,  upon  further  directions,  declared  that         ptm 
the  provisions  made  by  the  testator  upon  the  marriages  of  Frederick,     lockVeb. 
Edmund,  and  Eleanor  were  not  ademptions  or  satisfactions  of  their 
respective  legacies  of  5,0002.  and  6,00OZ.  by  the  will  bequeathed  for 
the  benefit  of  them  and  their  respective  children.    By  the  appeal, 
the  propriety  of  that  decision  is  challenged. 

All  the  decisions  upon  questions  of  double  portions  depend  upon 
the  declared  or  presumed  intention  of  the  donor.  The  presumption 
of  equity  is  against  double  portions,  because  it  is  not  thought 
probable,  when  the  object  appears  to  be  to  make  a  provision,  *and  [  *36  ] 
that  object  has  been  effected  by  one  instrument,  that  the  repetition 
of  it  in  a  second  should  be  intended  as  an  addition  to  the  first.  « 

The  second  provision,  therefore,  is  presumed  to  be  intended  as  a 
substitution  for,  and  not  as  an  addition  to,  that  first  given ;  but, 
when  the  gift  is  a  mere  bounty,  there  is  no  ground  for  raising  any 
presumption  of  intention  as  to  its  amount,  although  such  amount 
be  comprised  in  two  or  more  gifts. 

The  first  question  to  be  asked  is,  whether  the  sums  given  are 
to  be  considered  as  portions,  or  as  mere  gifts ;  and,  upon  this 
subject,  certain  rules  have  been  laid  down,  all  intended  to  ascertain 
and  to  work  out  the  intention  of  the  giver.  In  the  case  of  a  parent,  a 
legacy  to  a  child  is  presumed  to  be  intended  to  be  a  portion  ;  because 
providing  for  the  child  is  a  duty  which  the  relative  situation  of  the 
parties  imposes  upon  the  parent :  but  that  duty,  which  is  imposed 
upon  a  parent,  may  be  assumed  by  another,  who,  for  any  reason, 
thinks  proper  to  place  himself,  in  that  respect,  in  the  place  of  a 
parent ;  and,  when  that  is  so,  the  same  presumption  arises  against 
his  intending  a  first  gift  to  take  effect  as  well  as  a  second ;  because 
both,  in  such  eases,  are  considered  to  be  portions.  Whether  the 
donor  had,  for  this  purpose,  assumed  the  office  of  a  parent,  so  as 
to  invest  his  gift  with  the  character  of  a  portion,  may  be  proved 
by  extrinsic  evidence,  such  as  the  general  conduct  of  the  donor 
towards  the  children,  or  by  intrinsic  evidence  from  the  nature  and 
terms  of  the  gift.  If  the  former  be  alone  relied  upon,  it  may 
prevail,  although  it  should  appear  that  the  donor  did  not  assume 
all  the  duties  of  a  parent,  or  effectually  perform  those  which  he 
had  undertaken :  the  question  being,  merely,  whether  the  facts 
proved  fairly  lead  to  the  conclusion  that  he  intended  to  provide 
a  portion  for  the  child,  and  not  merely  to  bestow  *a  gift.  Upon  [  'SS  ] 
this  point,  Powyg  v.  Mansfield,  founded  upon  Carver  v.  Bowles  (i), 
(1)  34  E.  E.  102  (2  Euss.  &  My.  301). 
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PiM  and  many  other  cases,  is  conclusive.  Such  evidence  of  general 
LocKYKR.  conduct  towards  the  child  is  of  far  less  importance  than  that  which 
relates  to  the  pecuniary  provision  for  it,  whether  that  be  found  in 
the  instruments  containing  the  gifts  or  in  extrinsic  circumstances  ; 
and,  as  part  of  such  extrinsic  circumstances,  the  general  conduct 
of  the  donor  towards  the  family,  and  particularly  towards  the  other 
children  of  it,  may,  very  properly,  be  included  in  the  consideration 
of  his  object  and  intentions. 

It  may  be  assumed  that  the  father  of  the  three  children  had  but 
slender,  if  any,  means  of  making  a  permanent  provision  for  them, 
as,  in  two  of  the  three  marriages  in  question,  he  supplied  nothings 
and  in  the  third  only  agreed  to  pay  50i.  per  annum  for  three  years ; 
and  the  Master's  report  states,  upon  the  authority  of  the  father 
himself,  that  the  grandfather  directed  and  controlled  the  children 
with  an  authority  equal  to  his  own,  and  that  he  was  referred  to, 
on  the  treaties  for  the  marriages,  as  a  person  whose  consent  was 
indispensably  necessary,  and  as  the  principal  party  to  the  pecuniary 
arrangements.  Such  being  the  position  in  which  the  grandfather 
had  placed  himself,  with  respect  to  these  grandchildren,  we  find 
him,  by  his  will,  making  provisions  for  them,  and  for  the  children 
of  his  son  ;  not  giving  them  certain  legacies  of  which  they  or  others 
for  them  might  hereafter  regulate  the  disposal,  but  taking  upon 
himself  to  do  so,  and,  in  anticipation  of  their  marriage,  settling 
the  sums  given  so  as  best  to  provide  for  them  and  for  their  children. 
Upon  the  marriage  of  Frederick,  the  grandfather  appears  as  the 
only  contracting  party,  on  his  side,  as  to  provision  to  be  made ; 
and  the  settlement  recites  that  he,  as  grandfather,  had  agreed 
[  *37  ]  to  invest  the  sum  advanced.  *Upon  the  marriage  of  Edmund,  the 
same  course  was  followed,  although  the  same  words  were  not  used  ; 
but,  instead  of  investing  a  sum  in  the  names  of  trustees,  as  was 
done  upon  the  marriage  of  Frederick,  he  entered  into  a  bond  to 
pay  the  sum  agreed  to  be  settled  six  months  after  his  death.  Upon 
the  marriage  of  Eleanor,  he  first  proposed  to  bind  himself  to  leave 
by  his  will  the  sum  agreed  to  be  settled ;  but,  it  being  suggested 
that  by  investing  it  in  the  names  of  trustees  the  legacy  duty  would 
be  saved  to  the  family,  he  agreed  to  invest  it  within  a  certain  time, 
but  which  he  omitted  to  do. 

In  all  these  arrangements,  the  sums  given  were  settled,  or  agreed 
to  be  settled,  as  nearly  as  possible,  in  the  same  way  as  he  had 
provided  by  his  will,  which,  in  Tnmmer  v.  Bayne  (i),  Lord  Eldon 
(1)  6  E,  E.  173,  177  (7  Ves.  508,  616). 
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seems  to  think  woald  be  of  itself  sufficient  to  establish  the  ademp-  Pym 
tion.  That  the  sums  so  settled  or  agreed  to  be  settled  were  portions,  lockyeb. 
in  every  sense  of  the  word,  cannot  be  doubted ;  and  it  is  equally 
clear  that  the  corresponding  provisions  by  the  will,  though  differing 
in  amount,  are  of  the  same  character.  From  the  necessities  of  the 
family,  or  from  his  own  free  choice,  or,  probably,  from  both,  he 
assumed  the  task  of  furnishing  portions  for  the  children,  regard- 
ing, in  the  distribution  of  his  property,  the  number  of  those  who,, 
standing  in  the  same  degree  of  relationship,  had  similar  claims 
upon  him.  This  task,  so  undertaken,  he,  in  the  first  instance, 
proposes  to  carry  into  effect  by  his  will,  but,  upon  the  marriages 
of  the  several  children,  he  comes  forward,  in  some  instances  to 
perform,  and  in  others  to  bind  himself  to  perform,  in  part,  what 
he  had  so  assumed  the  office  of  doing.  In  what  respect,  for  the 
purpose  of  trying  the  intention  of  the  donor,  does  this  differ  from 
the  case  of  a  parent  ?  The  father,  as  well  as  *the  grandfather,  [  *38  ] 
were  at  liberty  to  make  what  distribution  they  thought  proper  of 
their  property ;  but  having  once  made  the  distribution,  by  attributing 
a  certain  sum  to  each  child,  where  is  the  probability  that,  upon  the 
marriage  of  that  child,  there  should  arise  an  intention  of  disturbing 
the  whole  scheme  of  such  distribution,  and  of  giving  to  such 
child  the  sum  then  settled,  in  addition  to  what  had  been  before 
assigned  as  its  portion,  to  the  necessary  prejudice  of  all  the  other 
children?  It  is  to  avoid  such  consequences,  so  little  likely  to 
be  intended  by  the  donor,  that  the  presumption  against  double 
portions  arises,  which,  though  it  may,  in  some  instances,  defeat 
the  intention  of  the  donor,  is,  in  my  opinion,  calculated,  in 
general,  to  effect  it. 

I  am  of  opinion  that  the  grandfather  had,  as  to  the  pecuniary 
provision  for  the  children  of  this  family,  put  himself  in  loco  parentis, 
and  that  the  instruments  themselves  prove  that  the  legacies  and 
the  sums  settled  were  intended  as  portions,  and,  therefore,  that  the 
presumption  against  double  portions  arises,  and  that  the  several 
settlements  or  agreements  upon  the  marriage  of  the  grandchildren 
operated  as  ademptions  of  the  legacies.  Lord  Eldon,  in  Ex  parte 
Pye{i),  seems  to  allude  to  the  possibility  that  such  a  second  portion 
might  be  treated  as  an  ademption  pro  tanto  only.  Such  a  limited 
application  of  the  rule  would,  I  think,  in  most  cases,  carry  the 
intention  of  the  testator  more  completely  into  effect.  I  am  not 
aware  of  any  case  in  which  it  has  been  acted  upon ;  but  as  that 

(1)  11  B.  E.  173;  see  p.  177  (18  Vee.  140,  151). 
B.B. — ^VOL.  ZLVni.  15 
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Ptm         point  has  not  been  argued,  I  shall  be  very  willing  to  hear  coonsel 
LocKTEB.     upon  it,  if  they  think  it  can  be  maintained. 

With  respect  to  two  of  the  portions,  the  testator,  at  the  time 
[  *39  ]  of  his  death,  was  only  under  an  obligation  to  *pay  them,  and  if 
the  will  had  been  made  after  the  obligation  had  been  incurred, 
the  legacy  would  have  been  a  satisfaction  of  the  obligation.  It 
would  be  strange  if,  the  will  being  of  the  earlier  date,  the  obligation 
had  not  been  an  ademption. 

The  order  of  the  Vicb-Chancbllor  must,  therefore,  be  reversed, 
so  far  as  it  is  inconsistent  with  this  view  of  the  case,  and  altered 
accordingly. 

1841.  In  consequence  of  the  suggestion    thrown  out  by  the  Lord 

Jan^.  Chancellor  at  the  conclusion  of  the  judgment  above  reported,  an 
argument  took  place  upon  the  question,  whether  the  ademption 
was  to  be  considered  an  ademption  in  toto,  or  pro  tanto  only. 

Mr.  BetheU,   Mr.    Loftua   Lowndes,   and  Mr.  Chandless,   for 
Frederick  Pym  and  the  children  of  Edmund  Pym.     ♦     ♦    ♦ 

[  44  ]  Mr.  Richards  appeared  for  Mrs.  Drake  (formerly  Pym),  a  party 

in  the  same  interest.     ♦    ♦     ♦ 

Mr.  Wigram  and  Mr.  G.  L.  Russell,  for  the  unadvanced  grand- 
children.    ♦     *    ♦ 

[  45  ]  Mr.  Bethell,  in  reply. 

[As  to  the  cases  cited,  see  the  footnote  at  the  end  of  the  report, 
post,  p.  229.] 

Feb,  1.       The  Lord  CHANCELLoit : 

When,  upon  the  first  argument  of  this  case,  I  had  come  to  the 
conclusion  that  the  testator  had  placed  himself  in  loco  parentis,  and 
that  the  effect  of  the  portions  upon  the  provisions  by  the  will  was, 
therefore,  to  be  the  same  as  if  the  testator  had  been  the  father  of 
the  children,  I  was  startled  at  the  consequences  of  such  a  decision, 
if  the  rule  generally  received  in  the  profession,  and  laid  down  in 
[  *46  ]  all  the  text-books  of  authority,  and,  ^apparently  founded  upon  the 
highest  authority,  was  to  regulate  the  division  of  the  property ;  the 
rule- to  which  I  refer  being,  that  a  portion  "  advanced  by  a  father 
to  a  child  will  be  a  complete  ademption  of  a  legacy,  though  less 
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than  the  testamentary  portion.*'  I  could  not  but  feel  that,  in  the  Pym 
case  before  me,  and  in  every  other,  the  effect  of  the  rule  would  be  lockyer. 
to  defeat  the  intention  of  the  parent.  A  father,  who  makes  his 
will,  dividing  his  property  amongst  his  children,  must  be  supposed 
to  have  decided  what,  under  the  then  existing  circumstances,  ought 
to  be  the  portion  of  each  child,  not  with  reference  to  the  wants  of 
each,  but  attributing  to  each  the  share  of  the  whole  which,  with 
reference  to  the  wants  of  all,  each  ought  to  possess.  If,  sub- 
sequently, upon  the  marriage  of  any  one  of  them,  it  becomes 
necessary  or  expedient  to  advance  a  portion  for  such  child,  what 
reason  is  there  for  assuming  that  the  apportionment  between  all 
ought  therefore  to  be  disturbed  ?  The  advancement  mpst  naturally 
be  supposed  to  be  of  the  particular  child's  portion  ;  and  so  the  rule 
assumes,  as  it  precludes  the  child  advanced  from  claiming  the  sum 
given  by  the  will  as  well  as  the  sum  advanced. 

So  far  the  rule  is  founded  on  good  sense,  and  adapted  to  the 
ordinary  transactions  of  mankind.  The  supplying  the  wants  of  one 
child  for  an  advancement  is  not  permitted  to  lessen  or  destroy  the 
provisions  made  for  the  others,  by  giving  both  provisions  to  the 
child  advanced ;  but  the  supposed  rule  that  the  larger  legacy  is  to 
be  adeemed  by  the  smaller  provision,  appears  to  me  not  to  be 
founded  on  good  sense,  and  not  to  be  adapted  to  the  ordinary 
transactions  of  mankind,  and  to  be  subversive  of  the  obvious 
intention  of  the  parent.  Can  it  be  assumed,  as  a  proposition  so 
general  as  to  be  the  ^foundation  of  a  rule  of  property,  in  the  absence  [  *47  ] 
of  any  expressed  intention,  that  the  marriage  of  one  child  and  the 
advancing  a  portion  to  such  child,  furnishes  ground  for  the  father's 
altering  the  mode  of  distributing  his  property  amongst  his  children, 
by  taking  from  the  portion  previously  destined  for  that  child,  and, 
to  the  same  extent,  adding  to  the  provision  for  the  others  ?  Is  it 
not,  on  the  contrary,  the  usual  course  and  practice  that  the  father, 
upon  a  child's  marriage,  parts  with  the  control  over  as  little  as 
possible,  preferring  to  reserve  to  himself  the  power  of  disposing  of 
the  residue  of  the  portion  destined  for  such  child,  as  its  future 
circumstances  and  situation  may  require  ?  In  doing  so,  the  father 
is  not  influenced  only  by  the  natural  preference  of  bounty  to 
obligation,  but  adopts  a  course  which  he  may  well  be  supposed  to 
think  most  beneficial  for  his  children.  Where,  then,  is  the  ground 
of  the  presumption,  that  he  intended,  by  advancing  part  of  what 
he  had  destined  as  the  portion  of  that  child,  to  deprive  that  child 
of  the  remainder  ? 

15—2 
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pym  The  argument  in  favour  of  the  proposition  appears  to  me  to  be 

LocKYKB.     founded  upon  technical  reasoning  as  to  the  term  **  portion,"  without 
due  consideration  of  the  sense  in  which  that  term  is  used.     The 
giving  a  portion  to  a  child  is  said  to  be  a  moral  debt,  but  of  the 
amount  of  which  the  parent  is  the  only  judge ;  and  although  the 
parent  has,  by  his  will,  adjudged  the  amount  of  that  moral  debt 
to  be  a  certain  sum,  he  is  supposed,  by  the  settlement,  to  have 
departed  from  that  judgment,  and  to  have  substituted  the  amount 
settled ;  and  this  only  because  the  one  provision  and  the  other  are 
considered  as  a  portion.     This,  however,  assumes  the  portion  settled 
to  be  intended  as  a  substitution  of  the  portion  given  by  the  will ; 
and  such  intention,  if  proved,  would  remove  all  doubt;   but  the 
[  *4S  ]       question  is,  whether  such  intention  *is  to  be  presumed,  in  the  absence 
of  all  proof.     Is  it  not  more  reasonable  to  suppose  that  the  intention 
as  to  the  amount  of  the  portion  remains  the  same,  and  that  the 
sum  settled  is  only  an  advance  of  part  of  what  the  will  declares  to 
have  been  the  intended  amount  of  the  whole  ?    There  is  no  reason 
for  supposing  the  sum  advanced  to  be  the  whole  portion  intended 
for  the  child ;  and  if  so,  there  can  be  no  reason  for  assuming  it  to 
be  substituted  for  the  whole.     The  effect  of  a  portion  advanced  by  a 
parent  upon  a  legacy  before  given  is  called  an  ademption ;  but  if 
the  principle  of  ademption  be  applied  to  this  case,  the  consequence 
now  under  consideration  will  not  follow.     The  gift  or  alienation  of 
part  of  what  constitutes  a  specific  legacy  will  not  destroy  the  legacy 
as  to  what  remains.     So,  the  admitted  exceptions  to  this  general 
rule  do  not  seem  very  consistent  with  the  existence  of  that  part  of 
it  now  under  consideration.     The  rule  is  said  not  to  apply,  when 
the  testamentary  portion  and  the  subsequent  advancement  are  not 
ejmdeni   generis.     This  may  be  very  reasonable,  as  indicative  of 
intention,  but  it  is  not  easy  to  discover  why,  if  one  thousand  pounds 
advanced  is  to  be  an  ademption  of  a  ten  thousand  pounds  legacy,  a 
gift  of  stock  in  trade  of  the  value  of  1,500Z.  is  not  to  be  an  ademp- 
tion of  a  legacy  of  500i.,  which,  in  Holmes  v.  Holmes  (i),  it  was 
held  not  to  be.     So,  a  testamentary  gift  of  a  residue,  or  part  of  a 
residue,  is  said  not  to  be  adeemed  by  a  subsequent  advancement, 
because  the  amount  is  uncertain ;  but,  in  that  case,  the  child,  if 
sole  residuary  legatee,  takes,  as  advancement,  part  of  what  it  would, 
if  no  such  advancement  had  been  made,  have  taken  as  residue. 
The  gift  under  the  will  operates,  though  diminished  by  the  amount 
of  the  advancement.     The  Statute  of  Distributions,  the  customs  of 

(1)  1  Br.  C.  C.  555. 
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London  and  *  York  and  the  whole  doctrine  of  hotchpot,  proceed  upon 
the  principle  that  advancement  by  a  parent  does  not  operate  as 
substitution  for,  but  as  part  satisfaction  of,  what  the  child  would 
otherwise  be  entitled  to;  the  object  being  to  produce  equality,  and 
not,  according  to  the  rule  contended  for,  inequality,  between  the 
children. 

It  appears  to  me,  therefore,  that  all  reasoning  and  all  analogy 
are  against  the  supposed  rule.  It  remains  to  be  examined,  whether 
the  authorities  are  such  as  to  make  it  my  duty  to  act  upon  it ;  and 
I  cannot  but  express  the  satisfaction  I  have  felt  at  having  had  the 
cases  so  thoroughly  examined.  I  think  the  profession  and  the 
public  are  much  indebted  to  those  whose  industry  and  ability  have 
brought  the  real  state  of  this  question  so  satisfactorily  before  me. 

[The  Lord  Chancellor,  after  stating  and  discussing  all  the 
previous  cases  bearing  upon  the  point  (i),  concluded  his  judgment 
as  follows :] 

The  result  of  a  careful  examination  of  the  authorities  is,  that 
there  is  not  sufficient  authority  to  support  the  supposed  rule,  but 
that,  on  the  contrary,  the  weight  of  authority  is  decidedly  against 
it ;  and  as  it  cannot  be  supported  upon  principle,  and  is,  in  its 
operation,  generally  destructive  of  the  interests  which  parents  have 
intended  for  their  children,  I  think  it  my  duty,  notwithstanding 
the  manner  in  which  it  has  been  received  in  the  profession,  to 
decline  adopting  or  following  it,  and,  therefore,  to  declare  that  the 
advancements,  upon  the  respective  marriages  in  this  case,  are  to  be 
taken  as  ademptions,  jn-o  tanto  only,  of  the  legacies  before  given. 


Pym 

LOCKYER. 

[*49] 


[65] 


EASUM  V.  APPLEFOED. 

(5  My.  &  Cr.  56—62 ;  S.  0.  10  L.  J.  Oh.  81 ;  4  Jur.  981.) 

[For  this  appeal  see  the  report  of  the  case  before  Vice-Chancellor 
Shadwell,  taken  from  10  Simons,  p.  274,  to  be  given  in  a  future 
volume  of  the  Revised  Reports.  At  the  end  of  that  report  the 
Lord  Chancellor's  judgment  on  this  appeal  will  be  found.] 


(1)  It  is  thought  tmnecessary  to 
refer  to  the  numerous  authorities  cited 
in  support  of  the  supposed  rule,  since 
it  is  now  settled  law  that  the  pre- 
sumption against  double  portions  only 


operates  as  an  ademption  pro  tanto  in 
accordance  with  the  concluding  pas- 
sage of  the  judgment  of  the  Lord 
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1840.  BAENAED  v.  PUMFEETT. 

^g^j^'  (d  My.  &  Cr.  6:i— 71 ;  S.  C.  10  L.  J.  Ch.  124.) 

Jan,  20.  Decree  for  payment  of   legacies,  made  against  an  executor,  without 

reference  to  the  state  of  the  assets,  upon  the  ground  of  his  having,  by  his 
Rolls  Court,  acts  and  admissions,  rendered  himself  personally  liable  for  the  payment. 

Lord 

Lanodalb,        John   Pumfrett,  by  his  will,   dated   the   29th   of  July,   1833, 

M.R, 

bequeathed  as  follows :  "  I  give  and  bequeath  the  sum  of  600Z.  to 

*    each  of  the  children  of  my  sister  Mary,  the  wife  of  Philip  Barnard 

CoTTENHAM  ^^  Woodbridge,  in  the  county  of  Suffolk,  draper ;  each  of  the  sons  to  be 
^^'  entitled  to  their  respective  shares  on  his  arriving  at  the  age  of  twenty- 
five  years,  and  the  daughter  on  her  arriving  at  the  age  of  twenty- 
one  years,  or  on  the  day  of  marriage,  providing  it  is  with  the  consent 
of  her  parents  or  guardians  ;  and  to  be  paid  to  them  by  my  executor 
hereinafter  named  immediately  on  such  child  attaining  the  said 
age  or  day  of  marriage  respectively."  The  testator,  then,  after 
giving  an  annuity  of  20Z.  to  his  sister  Mary  Barnard  for  her  life, 
and  an  annuity  of  20Z.  to  his  sister  Ann  Edis  for  her  life,  bequeathed 
all  his  personal  estate,  subject  to  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  annuities  and  legacies,  to  his  only  son, 
George  Betts  Pumfrett ;  and  also  devised  to  him  and  his  heirs  all 
his  real  estate,  and  appointed  him  his  sole  executor. 

The  testator  died  on  the  23rd  of  May,  1886.  He  had,  for  some 
years  before,  but  not  up  to  the  time  of  his  death,  been  engaged  in 
partnership  with  his  son  G.  B.  Pumfrett  in  the  trade  of  a  brewer : 
and,  from  the  time  of  the  determination  of  the  partnership, 
down  to  and  after  the  testator's  death,  the  son  carried  on  the 
same  business. 

The  testator's  sister  Mary  Barnard,  who  died  before  the  filing 
of  the  bill,  had  five  children,  Philip  Lucas  Barnard,  John  Barnard, 
Samuel  Barnard,  Mary,  the  wife  of  John  Skeet,  and  James  Barnard. 
[  6^  ]  On  the  29th  of  May,  1836,  G.  B.  Pumfrett  wrote  to  Philip  Lucas 

Barnard,  a  letter,  in  which,  after  alluding  to  the  death  of  the 
testator,  he  proceeded  as  follows  :  '*  By  his  last  will  and  testament 
I  perceive  you  are  entitled  to  a  legacy  of  500J.  to  be  paid  to  you  on 
your  attaining  the  age  of  twenty-five  years;  the  same  legacy  of 
500i.  to  each  of  your  brothers  on  attaining  the  same  age,  and  a 
similar  sum  to  your  sister  on  her  arriving  at  twenty-one.  The 
above  legacies  I  assure  you,  my  dear  Philip,  shall  be  most  cheerfully 
paid  to  you  all,  in  just  compliance  with  your  late  dear  uncle's 
bequests."     *     *     «  j  shall,  as  soon  as  the  legal  time  arrives  for 
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payment,  give  you  a  line,  so  that  you  may  please  yourself  in  what     Barkabd 
way  you  would  like  best  to  receive  it."  Pumfkbtt. 

On  the  16th  of  June,  1837,  G.  B.  Pumfrett  wrote  to  Philip  Lucas 
Barnard  as  follows :  "  I  am  in  hope  that,  in  the  course  of  a  few 
days,  I  shall  be  enabled  to  place  your  money  out  on  mortgage. 
The  party,  however,  has  not  yet  made  up  his  mind  if  he  mortgages 
or  sells.  Should  he  do  the  latter,  the  money  will  be  useful  to  me, 
so  that  you  need  be  under  no  apprehension  respecting  interest." 

The  testator's  will  was  proved  by  G.  B.  Pumfrett  on  the  6th  of 
August,  1886. 

In  the  month  of  February,  1888,  G.  B.  Pumfrett  paid  to  Philip 
Lucas  Barnard  991.  198.  in  part  of  his  legacy  of  500Z. 

The  bill  in  this  cause  was  filed  on  the  21st  of  May,  1888,  against 
George  Betts  Pumfrett,  by  the  four  sons  of  the  testator's  sister 
Mary,  and  by  Mr.  and  Mrs.  Skeet,  of  whom  Philip  Lucas  Barnard 
and  John  Barnard  had  attained  the  age  of  twenty-five  years,  and 
Samuel  had  *attained  twenty-one,  but  Mrs.  Skeet  (i)  and  James  [  •65  ] 
were  still  under  twenty-one.  It  stated  the  facts  above  mentioned, 
and  alleged  that  the  defendant  had  carried  on  his  trade  with 
property  of  the  testator,  and  it  charged  that  the  defendant  was, 
under  the  circumstances,  personally  liable  to  pay  and  secure  the 
legacies;  and  it  prayed  a  declaration  to  that  effect,  and  conse- 
quential accounts  and  directions ;  and  that  the  defendant  might 
be  charged  with  the  profits  made  by  carrying  on  the  trade  with 
property  of  the  testator ;  and  that  the  plaintiffs  might  have  a  lien 
for  the  amount  of  the  legacies  upon  all  the  testator's  personal 
estate,  and  upon  his  real  estate  to  the  extent  to  which  the  personal 
estate  had  been  applied  in  payment  of  debts. 

The  defendant,  by  his  answer,  stated  that  the  testator's  personal 
estate  was  insufficient  for  payment  of  his  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  that  the  payment  made  to  P.  L. 
Barnard  of  992. 19«.,  had  been  made  in  ignorance  that  the  testator's 
personal  estate  was  liable  to  pay  certain  mortgage  debts  which  were 
secured  on  his  real  estate,  and  under  the  impression  that  the  testator's 
devised  real  estate  was  liable  to  pay  the  plaintiffs'  legacies. 

He  admitted  that  he  had  paid  an  annuity  of  202.,  which  the 

testator  had  bequeathed  to  Ann  Edis,  but  he  stated   that   such 

payment  had  been  made  in  continuation  of  an  annuity  of  15Z.  which 

had  been  allowed  to  her  by  the  testator  in  his  lifetime,  and  of  a 

(1)  It  did  not  appear  that  her  marriage  had  been  had  with  the  consent 
re<iuired  by  the  will. 
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Babnabd  further  annuity  of  61. ,  which  had  been  allowed  to  her  by  one  James 
PuMFiiETT.  Pnmfrett,  deceased ;  although  he  considered  that  his  payment  of 
[  •66  ]  s^ch  annuity  of  20L,  was  in  full  ♦satisfaction  of  any  claim  she 
might  have  under  the  will ;  and  he  intended  to  continue  the  pay- 
ment, notwithstanding  the  deficiency  of  the  personal  assets  of  the 
testator. 

He  admitted  a  balance  in  hand,  on  account  of  the  personal  estate, 
of  553i.  11«.,  which  he  claimed  a  right  to  apply  in  satisfaction  of 
certain  specialty  debts  of  the  testator,  for  which  he  was  liable  as 
heir-at-law.  He  denied  that  he  had  admitted  assets  to  pay  the 
legacies,  but  said  that,  erroneously  believing,  till  otherwise  advised, 
that  the  whole  of  the  testator's  estate  was  liable  to  pay  the  legacies, 
he  had  so  written  and  spoken.  He  stated  that  all  the  property 
connected  with  the  trade  had  been  either  given  or  sold  to  him  by 
his  father,  at  the  dissolution  of  the  partnersliip,  with  the  exception 
of  the  freehold  premises,  with  fixtures,  upon  which  the  trade  was 
carried  on,  and  which  were  let  to  him,  by  his  father,  at  a  rent  of 
160{.  per  annum ;  and  he  also  stated,  that,  at  the  time  of  the  disso- 
lution, his  father  had  made  him  presents  of  certain  sums  of  money, 
which  were  entered  in  his  father's  books  as  having  been  paid  to 
him.  The  defendant's  answer  also  suggested  that  the  testator 
intended  only  to  give  one  legacy  of  5002.  amongst  his  sister's 
children,  and  that  the  words  **  each  of "  were  inserted  by  mistake. 

The  defendant  examined  two  witnesses  in  the  cause,  named  David 
Allen  and  John  Warsop,  for  the  purpose  of  proving  that  his  father 
gave  up  the  trade  to  him. 

The  decree  made  by  the  Master  of  the  Rolls,  on  the  12th  of 
June,  1840,  declared  that  the  defendant,  the  heir-at-law  of  the 
testator,  was  personally  liable  to  pay  the  several  legacies  of  600Z. 
bequeathed  to  the  plaintiffs,  and  ordered  that  the  Master  should 
take  an  account  of  what  was  due  for  principal  and  interest  on  such 
[  '67  ]  of  the  *legacies  respectively  as  were  then  due  and  payable ;  and 
ordered  that  the  defendant  should  pay  to  such  legatees  as  had 
already  become  entitled,  or  the  personal  representatives  of  such  of 
them  as  were  or  was  dead,  what  the  Master  should  certify  to  be  due 
for  principal  and  interest  on  the  legacies;  and  ordered  that  the 
other  legatees  should  be  at  liberty  to  apply,  as  their  legacies  should 
become  paj'able ;  and  ordered  that  the  defendant  should  pay  the 
costs  of  the  suit. 

The  defendant  now  appealed  from  so  much  of  the  decree  as 
declared  that  he  was  personally  liable  to  pay  the  legacies,  and  as 
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ordered  payment  of  those  which  had  become  payable,  and  as  ordered      Barnard 
him  to  pay  the  costs  of  the  suit.  '  Pumfrbtt. 

Mr.  WiUcock,  in  support  of  the  appeal.     ♦     ♦     * 

Mr.  Richards  and  Mr.  Bilton,  contra. 

Thb  Lobd  Chancellor:  }^^^' 

Jan,  20. 

If  all  that  the  defendant  has  stated  in  his  answer  had  been         

proved,  and  if  the  construction  of  the  will  contended  for  by  him 
were  to  be  assumed  to  be  the  true  construction,  this  case  would  be 
one  of  much  hardship  and  of  some  difficulty ;  but  as  no  evidence  is 
given  as  to  any  of  the  important  facts  stated  (for  no  importance 
can  be  attached  to  the  evidence  of  David  Allen  and  John  Warsop), 
I  do  not  think  that  such  character  can  be  attributed  to  it.  As  to 
the  construction  of  the  will,  whatever  speculation  may  be  indulged 
as  to  the  real  intention  of  the  testator,  it  is  quite  clear  that  the 
terms  "^used  are  such  as  to  denote  a  gift  of  500Z.  to  each  of  the  [  *68  ] 
children  of  his  sister  Mary  ;  and  the  ground  upon  which  my  judg- 
ment is  founded,  makes  it  unnecessary  for  me  to  express  any  opinion 
upon  the  other  points  suggested,  and  as  to  which  the  defendant  says 
that  he  was  mistaken.  If  he  was  not  mistaken,  or  if  what  he  now 
claims  as  gifts  from  his  father  cannot  be  proved  by  him  to  have 
been  so,  and  of  that  fact  he  has  not  given  any  evidence  that  can 
be  relied  upon,  then  the  decree  of  the  Master  of  the  Bolls  is  as 
consistent  with  the  real  justice  of  the  case  as  I  believe  it  to  be  with 
the  principles  of  law ;  and,  in  that  case,  the  defendant  will  have 
nothing  to  regret  in  the  course  he  followed  up  to  March,  1838,  when 
he  seems,  for  the  first  time,  to  have  entertained  the  idea  of  disputing 
the  title  of  the  plaintiffs. 

The  testator  died  in  May,  1886,  and  the  defendant,  his  son,  was 
the  residuary  legatee  and  devisee  of  all  his  real  and  personal  estate, 
and,  not  only  from  his  situation  as  son,  but  as  partner  with  his 
father,  must  be  supposed  to  have  been  well  acquainted  with  the 
particulars  of  his  property,  and  he  must  have  been  aware  whether 
that  portion  of  the  property  which  he  now  claims  as  gifts  from  his 
father  were  so  in  fact,  or  constituted  part  of  his  property  applicable 
to  the  payment  of  debts  and  legacies.  With  all  these  means  of 
information,  he  finds,  upon  the  will,  legacies  given  of  500Z.  each  to 
the  nephews  and  nieces  of  his  father,  and  an  annuity  of  20Z.  to  their 
mother,  his  father's  sister,  who  is  since  dead,  and  201.  to  another 
sister,  Mrs.  Edis.     The  defendant,  by  a  letter  dated  the  29th  of 
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Barnard      May,  1886,  written  by  him  to  the  plaintiff  Philip,  informs  him  that 

FuMFRETT     he  is  entitled  to  a  legacy  of  500^  to  be  paid  to  him  on  his  attaining 

twenty-five,  and  the  same  legacy  to  each  of  his  brothers  on  their 

attaining  the  same  age,  and  a  similar  sum  to  his  sister  on  her 

[  *69  ]  arriving  at  twenty-one  *or  marriage,  and  proceeds  thus :  "  The 
above  legacies  I  assure  you,  my  dear  Philip,  shall  be  most  cheer- 
fully paid  to  you  all,  in  just  compliance  with  your  late  dear  uncle's 
bequest."  "  I  shall,  as  soon  as  the  legal  time  arrives  for  payment, 
give  you  a  line,  so  that  you  may  please  yourself  in  what  way  you 
would  like  best  to  receive  it."  This  letter  was  written  very  shortly 
after  the  testator's  death,  and  before  the  will  was  proved.  Under 
ordinary  circumstances,  therefore,  there  might  not  be  just  ground 
for  binding  the  writer  of  it  by  what  it  contains.  This  case,  however, 
is  peculiar,  from  the  knowledge  the  defendant  must  have  had  of  the 
property ;  and  after  he  had  proved  the  will,  and  up  to  March,  1888, 
he  not  only  did  not  say  or  do  any  thing  recalling  the  representation 
and  promise  contained  in  that  letter,  but  continued  to  act  and  to 
express  himself  in  strict  conformity  to  what  he  had  so  written.  I 
do  not  find  it  proved  at  what  time  the  plaintiff  Philip  attained 
twenty-five,  but  it  must,  I  presume,  have  been  before  the  16th  of 
June,  1837,  for,  by  a  letter  of  that  date,  the  defendant  considers 
his  legacy  of  500Z.  as  payable ;  for  he  says,  "  I  am  in  hope  that  in 
the  course  of  a  few  days  I  shall  be  enabled  to  place  your  money  out 
on  mortgage :  the  party  however  has  not  yet  made  up  his  mind  if 
he  mortgages  or  sells.  Should  he  do  the  latter,  the  money  will  be 
useful  to  me,  so  that  you  need  be  under  no  apprehension  respecting 
interest."  The  money  was  not  placed  out  on  mortgage.  The  case, 
therefore,  arose  which  was  provided  for  by  this  letter,  that  of  the 
defendant  borrowing  and  retaining  it  himself,  and  becoming,  there- 
fore, liable,  by  his  own  undertaking,  to  pay  interest  upon  it ;  and  so 
it  has  remained  until  the  present  time,  except  that,  in  the  February 
following,  1888,  the  defendant  paid  99L  19«.  in  part  of  this  legacy. 
He  also  paid  the  annuity  to  Mrs.  Edis  from  the  death  of  the  testator. 

[  70  ]  These  letters  and  this  dealing  with  the  legatee  were  an  assent  to 

the  legacy ;  and  an  admission  of  assets  to  one  is  an  admission  to  all. 
It  has  been  held  that  an  executor,  by  taking  a  grant  of  a  term 
from  the  person  to  whom  it  was  bequeathed,  or  saying  to  the  legatee 
that  he  intends  him  to  have  the  legacy  according  to  the  devise  (i), 
or  that  the  legacy  is  ready  for  him  whenever  he  will  call  for  it, 
Camden  v.  Turner,  stated  in  Ilaivkes  v.  Saunders  (2),  constitute  a 
(1)  Touchst.  456.  (2)  See  Cowp.  293. 
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good  assent  to  the  legacy.    In  this  case,  all  the  circumstances  which     Babnabd 
separately  occur  in  those  several  cases  are  found  combined.     There    pumfrett. 
is  an  assent  to  the  legacy,  a  promise  to  pay  it,  and  a  borrowing  of 
the  sum  given,  by  the  executor,  of  the  legatee.     In  the  cases  in 
which  it  has  been  held  that  the  representative  has  become  personally 
liable  for  a  legacy,  the  liability  has  been  put  upon  different  grounds. 
In  some,  that  what  took  place  amounts  to  an  admission  of  assets ; 
in  others,  that  the  representative  has,  for  a  sufficient  consideration, 
undertaken  personally  to  pay.     In  Tiie  Coiy oration  of  Clergymen's 
Sons  V.  Swainson  (i),  payment  of  interest  upon  a  legacy  was  held  to 
be  an  admission  of  assets  ;  and  in  Campbell  v.  Loi-d  Radnor  (2),  the 
widow,  executrix  of  her  husband,  by  her  will  attempting  to  provide 
other  means  for  payment  of  a  legacy  given  by  her  husband's  will, 
stating  as  a  reason  that  his  personal  estate  was  out  upon  mortgage, 
was  held  to  amount  to  an  admission  of  assets  to  pay  her  husband's 
legacy.     It  does  not  distinctly  appear  in  Horsley  v.  Chaloner  (3) 
what  had  been  done  by  the  executor ;  but  the  Master  of  the  Rolls 
seems  to  have  *held  him  personally  liable,  upon  a  declaration  that        [  '^^  3 
the  legacy  was  ready  at  twenty-one.     In  Haivkes  v.  Saunders  (4)  the 
possession  of  assets  was  held  to  be  a  sufficient  consideration  to 
support  a  promise  to  pay  a  legacy  by  executors ;  and  in  Childs  v. 
Monins  (5),  forbearance  of  a  present  demand,  upon  a  promise  by 
executors  to  pay  it,  with  interest,  was  held  to  be  a  sufficient  con- 
sideration   to  make  the  executors   personally   liable    upon  their 
contract.      In  this  case,  therefore,  all  the  circumstances  concur 
which  have  been  held  necessary  to  make  an  executor  personally 
liable ;  and  no  attempt  is  made  to  support,  by  evidence,  any  case 
upon  which  the  Court  has  thought  it  just  to  relieve  executors  from 
an  incautious  admission  or  liability. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  Master  of  the 
Rolls  is  well  founded,  and  that  the  appeal  must  be 

Dismissed,  with  costs, 

(1)  1  Ves.  Sen.  75.  (4)  Cowp.  289. 

(2)  1  Br.  C.  G.  271.  (5)  23  R  E.  513  (2  Brod.  &  B.  460). 

(3)  2  Ves.  Sen.  83. 
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Ajml  29. 

5«y  2  LACEY  v.  PHILCOX. 

^^ov.  25. 

(5  My.  &  Cr.  73—95 ;  S.  C.  5  Jur.  453.) 

Lord 
CoTTENHAM,  A  testator  directed  that  certain  stock  should  stand  in  his  name,  and 

L.C.  certain  real  estates  remain  unalienated  **  until  the  following  contingencies 

[  ^^  ]  are  completed :  "  And  after  giving  life  interests  in  such  stock  and  estates 

to  his  two  children,  with  remainder  to  their  issue,  he  declared  that  in  case 
his  two  children  should  both  die  without  leaving  lawful  issue,  the  same 
should  be  disposed  of  as  after-mentioned,  that  was  to  say,  the  survivor  of 
his  two  children  should  have  power  to  dispose,  b}'  will,  of  his  real  and 
personal  estate,  "  Amongst  my  nephews  and  nicco3,  or  their  children,  either 
all  to  one  of  them  or  to  as  many  of  them  as  m}'  surviving  child  shall  think 
proper,"  Held,  that  a  trust  was  created  in  favour  of  the  testator's  nephews 
and  nieces  and  their  children,  subject  to  a  power  of  selection  and  distribu- 
tion in  his  surviving  child. 

[The  will  of  the  testator  John  Walton  under  which  the  trust 
mentioned  in  the  above  head-note  was  implied,  is  sufficiently  stated 
for  the  purpose  of  this  report  in  the  judgment.] 
[  76  ]  The  testator  died  in  the  course  of  the  year  1794,  leaving  Thomas 

Walton  his  only  son  and  heir-at-law,  and  Ann  Fox  Walton  his 
only  daughter.  They  were  his  only  children  living  at  the  date 
of  the  will ;  and  they  proved  his  will,  and  paid  his  funeral  and 
testamentary  expenses,  debts,  and  pecuniary  legacies. 

[Ann  Fox  Walton  survived  her  brother  Thomas  Walton  ;  neither 
of  them  left  any  children.  Ann  Fox  Walton  made  a  will  purporting 
to  dispose  of  property  which  had  formed  part  of  her  deceased 
father's  estate,  and  the  question  now  arose  between  persons 
claiming  under  her  will  and  the  testator's  nephews  and  nieces 
whether  the  latter  were  not  entitled  to  the  property  under  the  will 
of  the  testator  John  Walton.] 

[  ^*  ]  Mr.  Richards   and   Mr.  John   Baily,   Mr.   Wigram  and  Mr. 

Kenyan  Parker^  Mr.  Skirroiv  and  Mr.  Smythe,  Mr.  Tinney  and  Mr. 
Shadwcll,  and  Mr.  Coojier,  for  different  parties  claiming  under  Ann 
Fox  Walton's  will,  contended  that  no  trust  was  created  by  John 
Walton's  will,  in  favour  of  his  nephews  and  nieces,  and  children 
of  nephews  and  nieces  living  at  the  death  of  the  survivor  of  his  son 
and  daughter,  but  that  a  mere  power  of  appointment  amongst  them 
was  given  to  such  survivor :  that  the  only  cases  in  which  words 
of  power  had  been  held  to  create  a  trust,  were  cases  in  which  the 
whole  interest  had  been  given  by  the  will  to  the  donee  of  the 

(1)  Distinguished  in  In  re  Weekes'  Stiihment,  [1897]  1  Ch.  289,  66  L.  J.  Ch. 
179,  76  L.  T.  112. 
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power :    *     *    That  in  Brown  v.  Hif/gs  (i)  Lord  Alvanley  construed    Burbouoh 
**  or  "  as  **  and,"  but  that  that  could  not  be  done  in  this  case  :  That     Philcox. 
the  only  two  cases  on  this  subject,  subsequent  to  Brown  v.  Higgs,         1 8^  ] 
were  Grant  v.  Lynam  (2)  and  Brown  v.  Pocock  (3),  in  the  former  of 
which  the  supposed  power  had  been  actually  exercised,  and  the  only 
question  was,  whether  it  had  been  exercised  in  ^favour  of  the  right       [  *86  ] 
objects ;  and  in  the  latter,  a  case  which  arose  upon  petition  only, 
the  fund  in  question  had  been  derived  from  the  testatrix's  property 
generally,  and  the  consequence  of  a  di£ferent  determination  would 
have  been,  that  there  would  be  an  intestacy,  which'  the  Court  is 
always  anxious  to  avoid ;  and  the  supposed  power,  being  required 
to  be  exercised  in  favour  of  all  the  children,  was  much  more  in  the 
nature  of  a  trust  than  an  exclusive  power  of  selection,  such  as  that 
given  in  the  present  case.     *     ♦     ♦ 

Mr,  Hodgson  (in  the  absence  of  Mr.  Stuart),  contra,  for  parties 
claiming  as  objects  of  the  power,     ♦     *     relied  upon  Harding  v.         [  87  ] 
Glyn  (4),  Brown  v.  Higgs,  and  Witts  v.  Boddington  (5).     *     *     * 

Mr.  Bethell,  Mr.  Loftus  Lowndes,  Mr.  Sharpe,  Mr.  Reynolds, 
for  other  parties  in  the  same  interest. 

Mr.  Norton  for  the  trustees,  Burrough  and  Peyton.      *    ♦     * 

Mr.  Richards,  in  reply.  [  88  ] 

[Many  other  cases  were  cited  by  counsel,  but  the  Lord  Chancellor 
held  that  this  case  was  covered  by  the  authority  of  Brown  v.  Higgs, 
and  that  it  was  unnecessary  to  advert  to  the  other  cases.] 

The  Lord  Chancellor:  Abv.  25b 

The  testator  directed  the  dividends  of  6,0002.  stock,  then  standing 
in  his  name,  to  be  paid  to  his  daughter  for  life,  and  he  directed 
that  the.  stock  should  remain  in  his  name,  '*  until  the  following 
contingencies  are  completed."  After  the  death  of  his  daughter,  he 
disposed  of  the  stock  for  the  benefit  of  her  children,  and  if  she 
should  not  leave  children,  he  gave  the  dividends  to  his  son,  for  hfe, 
and,  after  his  decease,  the  principal  to  his  children ;  ''  but  if  my 
daughter  and  son  should  both  of  them  die  without  leaving  lawful 
issue,  then  for  it  to  be  disposed  of  as  hereinafter."    He  gave  to 

(1)  4  R.  B.  323  (4  Ves.  708).  (4)  1  Atk.  469  (4  R.  R.  334). 

(2)  28  R.  R  97  (4  Russ.  292).  (5)  3  Br.  C.  C.  95. 

(3)  38  R.  B.  107  (6  Sim.  257). 
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BuBRouau  trustees  and  their  heirs  certain  estates,  describing  them,  **  for  the 
Philcox.  following  uses.  My  intention  is,  that  my  said  trustees  shall  have 
no  further  trouble  in  it,  than  to  prevent  the  aforementioned  estates 
being  alienated  before  the  following  contingencies  are  completed.*' 
He  then  gave  the  rents  to  his  son  for  life,  and,  after  his  death,  to  his 
son's  sons  and  daughters,  in  terms  which  I  think  would  have  given 
to  those  sons  and  daughters  estates  tail,  and,  upon  failure  of  such 
issue  of  his  son,  he  gave  his  estates  to  his  daughter  Ann  Fox 
Walton,  for  life,  and,  after  her  death,  to  her  son,  if  any;  "but  in 
[  '89  ]  case  my  son  and  daughter  should  both  of  them  die  without  *leaving 
lawful  issue,  then  for  the  said  estates  to  be  disposed  of  as  shall  be 
hereinafter  mentioned,  that  is  to  say,  the  longest  liver  of  my  two 
children  shall  have  power,  by  a  will,  properly  attested,  in  writing, 
to  dispose  of  all  my  real  and  personal  estates  amongst  my  nephews 
and  nieces  or  their  children,  either  all  to  one  of  them,  or  to  as  many 
of  them  as  my  surviving  child  shall  think  proper." 

The  question  is,  whether  these  nephews  and  nieces  and  their 
children,  take  any  interest  in  the  property,  independently  of  the 
power ;  that  is,  whether  the  power  given  to  the  survivor  of  the  son 
and  daughter  is  a  mere  power,  and  the  interests  of  the  nephews 
and  nieces  and  their  children  were,  therefore,  to  depend  upon  the 
exercise  of  it,  or  whether  there  was  a  gift  to  them,  subject  only 
to  the  power  of  selection  given  to  the  survivor  of  the  son  and 
daughter. 

Bofore  I  refer  to  the  authorities,  it  will  be  proper  to  consider 
what  appears,  upon  the  will,  to  have  been  the  testator's  intention, 
in  the  event  which  happened,  of  his  son  and  daughter  dying  without 
children  ;  and,  first,  as  to  the  personal  estate,  of  which  the  capital 
'  of  the  6,000i.  stock  would,  in  that  event,  form  part,  it  was  to  remain 
in  trust  until  the  contingencies  mentioned  in  his  will  should  have 
happened;  that  is,  at  all  events,  until  the  death  of  the  survivor 
of  the  son  and  daughter,  and,  in  my  construction  of  the  will, 
until  the  interests  of  the  nephews  and  nieces  and  their  children 
should  have  been  ascertained  ;  but  if  no  interest  were  to  arise 
in  such  parties,  except  by  the  execution  of  the  power,  then  all 
such  stock  and  other  personal  estate,  from  the  moment  of  the 
testator's  death,  was  undisposed  of,  if  such  power  should  not  be 
executed,  and,  subject  to  that  contingency,  became  the  property 
[  *90  ]  of  the  testator's  son  and  daughter,  as  his  *next  of  kin ;  so  that 
they  might  defeat  the  interests  of  the  nephews  and  nieces  and 
their  children,  by  agreement  during  their  joint  lives,  and  giving 
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to  the  survivor,  as  to  all  such  survivor's  share  in  the  personalty    bubbouoh 

in  which  he  or  she  would  have  an  absolute  property,  a  power  to     philcox. 

appoint  to  and  amongst  a  particular  class.     The  observation  with 

respect  to  the  land  is  still  stronger ;  the  devise  to  trustees  is  **  to 

prevent  the  lands  being  alienated  before  the  following  contingencies 

are  completed,"  one  of  which  is  the  creating  or  ascertaining  the 

estates  and  interests  of  the  nephews  and  nieces  and  their  children  ; 

whereas,  if  these  parties  were  to  take  no  estates  or  interests,  except 

through  the  execution  of  the  power,  the  son,  as  heir,  if  he  survived 

his  sister,  would,  upon  failure  of  their  issue,  be  absolute  owner  of 

the  property,  as  would  the  sister  surviving,  unless  the  son  had 

disposed  of  his  fee,  subject  to  the  execution  of  the  power  by  the 

sister.     There  is,  therefore,  scarcely  any  supposable  event  in  which 

the  giving  this  power  would,  upon  that  supposition,  give  to  the 

donee  any  dominion  over  the  property,  or  be  at  all  likely  to  secure 

any  benefit  to  the  declared  objects  of  it.     It  would  be  unfortunate 

if  the  authorities  made  it  necessary  for  me  to  put  a  construction 

upon  this  will  leading  to  such  results. 

If  I  had  to  decide  this  case  with  no  other  authority  to  guide  me 
but  the  Duke  of  Marlborough  v.  Lord  Godolphin  (i),  I  should  have 
great  diflSculty  in  giving  effect  to  what  I  cannot  doubt  having  been 
the  testator's  intention  ;  but,  highly  as  I  venerate  the  character  of 
Lord  Habdwicke  as  a  lawyer,  I  am  not  only  at  liberty,  in  weighing 
that  authority,  to  consider  how  it  has  been  dealt  with  in  subsequent 
cases,  but  I  am  bound  so  to  do.  One  thing,  however,  may  be 
observed  upon  this  case.  By  the  *codicil,  as  stated  by  Lord  [  *9i  ] 
Alvanlby,  from  the  Registrar's  book,  in  Brown  v.  Higgs  (2),  the 
legacy  was  given  to  the  executors  as  trustees,  so  that  the  mother  of 
the  children  had  only  an  estate  for  life,  the  fund  itself  being  in 
trustees :  but  it  does  not  appear  to  have  occurred  to  Lord  Hard- 
wicKB,  that  this  was  of  any  importance  in  putting  a  construction 
upon  the  will,  respecting  interests  being  or  not  being  given  to  the 
children,  independently  of  the  power.  Harding  v.  Glyn  (3)  was  a 
case  in  which  there  was  a  gift,  to  the  donee  of  the  power,  of  the 
property  itself,  with  a  desire,  as  to  the  mode  of  disposing  of  it, 
amounting  to  a  trust ;  but  that  declaration  of  trust  only  ascertained 
the  class  amongst  which  it  was  to  be  exercised;  it  was  "  amongst 
such  of  my  own  relations  as  she  shall  think  most  deserving  and 
approve  of;"  and  yet  Lord  Hardwickb,  at  the  conclusion  of  his 

(1)  4  R.  R.  336  (2  Ves.  Sen.  61).  (3)  4  R.  R.  334  (5  Ves.  501). 

(2)  See  4  R.  R.  336  (5  Ves.  506). 
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BuBBouGH    judgment  in  2^he  Duke  of  Marlborough  v.  Lord  Godolphin  is  made 
Philcox.      ^0  say,  that  in  all  the  cases  cited  for  the  defendants,  the  bequest 
amounted  to  a  legacy  to  all  the  children,  so  that  the  proportions 
only  were  left  to  the  appointor. 

In  Witts  V.  Boddington  (i),  the  gift  to  the  testator's  wife  was  of 
the  use  and  enjoyment  of  the  property  for  her  life,  with  power,  by 
her  will  or  otherwise,  to  give  the  same  amongst  one  or  more  of  the 
children  of  his  daughter  Martha,  in  such  manner  and  proportions 
as  she  should  think  proper ;  but  in  case  no  such  child  should  be 
living  at  his  wife's  death,  then  he  desired  and  directed  her  to  leave 
the  same  to  other  parties.  There  were  children  of  Martha  living 
at  the  wife's  death  ;  but  she  attempted  to  leave  the  property  to  the 

[  ^92  ]  *other  parties  named  by  the  testator,  and  it  was  held  that  Martha's 
children  were  entitled.  This  is  a  case  in  which  the  donee  of  the 
power  had  only  a  life  estate,  and  where  there  was  a  power  of 
selecting  any  of  the  favoured  class ;  but  there  was,  in  that  case,  no 
doubt  of  the  intention  in  favour  of  Martha's  children  if  there  should 
be  any  living  at  the  death  of  the  wife.  If  the  intention  in  favour 
of  the  nephews  and  nieces  and  their  children  in  this  case  be 
sufBciently  apparent,  that  case  is  directly  in  point. 

These  and  other  cases  show  that  when  there  appears  a  general 
intention  in  favour  of  a  class,  and  a  particular  intention  in  favour 
of  individuals  of  a  class  to  be  selected  by  another  person,  and  the 
particular  intention  fails,  from  that  selection  not  being  made,  the 
Court  will  carry  into  effect  the  general  intention  in  favour  of  the 
class.  When  such  an  intention  appears,  the  case  arises,  as  stated 
by  Lord  Eldon  in  Brown  v.  Higga  (2),  of  the  power  being  so  given 
as  to  make  it  the  duty  of  the  donee  to  execute  it ;  and,  in  such 
case,  the  Court  will  not  permit  the  objects  of  the  power  to  suffer 
by  the  negligence  or  conduct  of  the  donee,  but  fastens  upon  the 
property  a  trust  for  their  benefit. 

Many  other  cases,  of  an  earlier  date  than  Brown  v.  Higgs,  might 
be  referred  to ;  but  the  whole  doctrine  was  so  fully  discussed,  and  so 
maturely  considered  by  Lord  Alvanley  and  Lord  Eldon  in  that 
case,  that  it  is  not  necessary  to  advert  to  them.  In  Broicn  v. 
Higga,  twice  heard  before  Lord  Alvanley,  as  reported  in  4  Yes. 
708,  and  5  Ves.  495,  and  before  Lord  Eldon,  upon  appeal,  as 
reported  in  8  Ves.  561,  and  aflSrmed  in  the  House  of  Lords,  [see 

[  *03  ]       4  E.  B.  823,  842],  the  facts  were,  that  the  testator  ^bequeathed  a 
leasehold  estate  to  John  Brown,  upon  trust  to  permit  his  wife  to 
(1)  3  Br.  a  C.  95.  (2)  See  4  R.  E.  840  (8  Ves.  5T4). 
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receive  a  certain  sum  out  of  the  rents,  and  to  pay  other  sums  Bubbouqh 
thereout ;  and  after  the  above  trust  was  performed,  he  authorized  philcoz. 
and  empowered  John  Brown  to  receive  the  remainder  of  the  rents, 
and  to  dispose  of  it  in  manner  following,  that  is  to  say,  to  take 
1002.  per  annum  for  his  own  use,  and  to  employ  the  remainder  of 
the  rents,  after  paying  certain  necessary  expenses,  to  such  children 
of  his  nephew  Samuel  Brown,  as  John  Brown  should  think  most 
deserving,  and  as  would  make  the  best  use  of  it ;  or  to  the  children 
of  his  nephew  William  Augustus  Brown,  if  any  such  there  should 
be.  John  Brown  died  in  the  testator's  lifetime.  There  were 
children  of  Samuel  Brown,  but  none  of  William  Augustus  Brown. 
The  decree  declared  that,  in  consequence  of  the  death  of  John 
Brown  in  the  testator's  lifetime,  the  rents  were  well  bequeathed  in 
trust  for  all  the  children  of  Samuel  Brown,  and  the  children  of 
William  Augustus  Brown,  if  there  were  any.  Lord  Alvanley  said 
that  he  considered  the  bequest  as  equivalent  to  saying  that  he  gave 
to  the  children,  with  a  power  to  John  Brown  to  select  any  he  thinks 
fit,  and  to  exclude  the  others  ;  and  that  the  fair  construction  was, 
that,  at  all  events,  the  testator  meant  that  the  property  should  go 
to  the  children.  Upon  these  facts  it  is  to  be  observed,  that  there 
was  no  gift  to  the  children,  except  in  the  authority  and  power 
given  to  John  Brown  to  pay  to  such  of  them  as  he  should  think 
proper ;  and,  although  the  property  was  intended  to  vest  in  John 
Brown,  it  never  did  so  in  fact ;  and  that  the  decision  was  founded 
upon  this,  that  there  was  sufficient  indication  of  an  intention  in 
favour  of  the  children,  as  a  class,  to  justify  the  Court  in  giving  it 
to  them;  and  that,  although  the  word  "or**  is  used  in  the  will, 
both  sets  of  children  were  held  to  be  entitled.  *The  case  was  [  '91  ] 
reheard  before  Lord  Alvanley,  and  the  authority  of  The  Duke  of 
Marlharaugh  v.  Lord  Godolphin  pressed  upon  the  Court,  and  it  was 
argued  that  when  a  gift  is  through  a  power,  and  the  power  is  not 
exercised  by  the  donee,  the  Court  cannot  execute  it.  Lord  Alvanley, 
in  giving  judgment,  and  adhering  to  his  former  judgment,  answered 
this  argument  by  denying  that  he  had  proposed  to  execute  the 
power,  but  said  that  the  question  was,  whether  an  intention 
appeared  that  the  children  were  the  objects  to  whom  the  testator 
meant  to  give  the  interest,  with  a  power  only  in  John  Brown  to 
select  or  apportion.  Lord  Eldon  affirmed  this  decree,  saying  that, 
upon  the  probable  intention,  his  inclination  to  the  opinion  of  Lord 
Alvanley  was  too  strong  to  permit  him,  upon  any  doubt  he  enter- 
tained upon  that  obscure  will,  to  say  that  there  was  not  intention 
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BUBBOUGU    enough  to  justify  the  declaration  which  had  been  made;  resting, 

Philcox.      therefore,  the  decision  upon  the  question  of  intention,  and  finding 

suflBcient  proof  of  the  intention  to  give  to  a  class,  in  an  authority 

and  power,   confided  to  another,   of    selection  and    distribution 

amongst  such  class. 

In  this  case,  the  intention  is  not  to  be  found  only  in  the  power 
given  to  select  and  distribute;  for  the  testator  has  directed  his 
trustees  to  hold  the  property  until  the  contingency  has  happened, 
and,  as  to  the  land,  that  it  shall  not  be  alienated  in  the  meantime, 
and  has  himself  declared,  that,  in  the  events  which  have  happened, 
the  property  should  be  disposed  of  as  after-mentioned.  This  is 
imperative,  and  is  conclusive  as  to  the  intention  that  the  subsequent 
gift  should  take  effect ;  but  the  only  disposition  after-mentioned  is 
the  provision  for  the  nephews  and  nieces,  and  their  children,  subject 
to  the  selection  and  distribution  of  the  survivor  of  his  son  and 
daughter. 
[  95  ]  Much  argument  was  urged  at  the  Bar  upon  the  ground  that  the 

donee  of  the  power  had  no  estate  in  the  property  under  the  will 
beyond  a  life  interest.  In  my  view  of  the  case,  this  is  quite 
immaterial.  It  is  not,  certainly,  one  of  those  cases  in  which 
property  is  given,  with  expressions  added,  as  to  the  disposal  of  it, 
which  are  held  to  fix  a  trust  upon  the  gift ;  but  the  whole  is  given 
to  trustees,  and  the  question  is,  whether  there  be  found  in  the  will 
a  sufficient  declaration  of  who,  in  the  events  which  have  happened, 
are  to  be  the  cestuis  que  trust ;  and  if  that  be  sufficiently  expressed, 
it  is  immaterial,  whether  the  donee  of  the  power  be  also  a  trustee, 
or  whether  the  trust  be  vested  in  others. 

In  Birch  v.  Wade  (i)  the  property  was  given  in  trust,  and  the 
donee  of  the  power  was  only  tenant  for  life. 

In  this  case,  upon  the  authority  of  Brown  v.  Higgs,  I  think 
myself  justified  in  giving  effect  to  the  intention,  which  appears  to 
me  to  be  sufficiently  apparent  upon  the  will,  of  giving  the  property 
to  the  nephews  and  nieces,  and  their  children,  subject  to  the 
selection  and  distribution  of  the  survivor  of  the  son  and  daughter  ; 
and  that  they  all  constitute  the  class  to  take  all  the  property  as  to 
which  no  such  selection  and  distribution  has  been  made. 
(1)  13  R.  R.  181  (3  V.  &  B.  198). 
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The  assignee  of  an  insolvent  debtor,  whose  wife  was  entitled  for  life  to 
real  property,  being  obliged  to  come  into  equity  to  enforce  his  title  to  the 
rents  during  the  joint  lives  of  the  husband  and  wife,  in  consequence  of  the 
legal  estate  being  vested  in  mortgagees :  Held,  bound  to  allow  a  provision 
for  the  wife  thereout. 

Thb  plaintifif  in  this  cause  was  the  provisional  assignee  of  the 
estate  of  an  insolvent  debtor,  whose  wife  was  entitled,  for  her  life, 
to  large  landed  property,  of  which  the  legal  estate  was  outstanding 
in  mortgagees. 

The  defendants  were  the  insolvent  debtor  and  his  wife  and  their 
receiver  of  the  estates,  and  the  assignees  under  a  subsequent 
insolvency. 

The  circumstance  of  the  legal  estate  being  outstanding  having 
made  it  necessary  for  the  assignee  to  come  into  this  Court  to  make 
bis  title  (subject  to  the  incumbrances)  effectual,  the  question  which 
came  before  the  Lord  Chancellor,  upon  the  wife's  appeal  from  a 
decree  of  the  Yice-Chakgbllob,  was,  whether  the  assignee  was  not 
bound  to  make  a  provision  for  the  wife  out  of  the  rents  and  profits. 

The  facts  of  the  case,  and  the  arguments  urged  upon  the  appeal, 
sufficiently  appear  from  the  Lord  Chancellor's  judgment. 


1839. 
July  22. 

Shad  WELL, 
V.-C. 

On  Appeal. 
J\Vr.  7. 

Lord 

COTTENHAM, 

L.C. 

[97] 


Mr.  Stuarty  Mr.  Hodgson,  and  Mr.  Parry,  supported  the  appeal. 

Mr.  Wakefield,  Mr.  Wigram,  and  Mr.  Reynolds,  for  the  plaintiff, 
and  Mr.  Jacob,  Mr.  Richards,  and  Mr.  Chandless,  for  the  assignees 
under  the  second  insolvency,  supported  the  decree. 


Mr.    Rogers   appeared   for    a    purchaser  under  the    second 
LQsolvency. 


[98] 


It  was  contended  by  the  counsel  for  the  assignees  under  the 
second  insolvency,  that  the  wife's  life  interest  in  the  estates  could 
not  be  considered  as  an  equitalble  interest,  merely  on  the  ground 


(1)  Fawke  v.  Draycott  (1885)  29  Ch. 
D.  996,  55  L.  J.  Ch.  977,  52  L.  T. 
890.  The  wife  may  now  assert  her 
equity  as  a  plaintiff  independently  of 
any  claim  being  made  by  or  through 
the  husband;  see  In  re  Briani  (1888) 
39  Ch.  D.  at  p.  426,  57  L.  J.  Ch.  953,  59 
L..  T.  215.     In  Qieavu  y.  Paine  (1863) 


1  De  G.  J.  &  S.  87,  32  L.  J.  Ch.  182, 
Lord  Westbuey,  L.O.  observed  that 
Sturgis  v.  Champiieys  introduced  a 
new  law,  and  that  though  it  must  be 
followed  he  was  not  disposed  to  extend 
it  further  than  the  actual  decision 
went.— 0.  A.  S. 
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Stuboib      that  the  legal  estate  might  be  outstanding  ;  and  that  the  Court  had 

CaAMPiYETs.    never  made  a  provision  for  a  wife  out  of  such  an  interest  as  the 

husband  in  the  present  case  had,  and  that  it  was  not  established 

that  the  wife's  equity  to  a  provision  extended  to  the  rents  of  real 

estate. 

Nov, 7.       The  Lobd  Chancellor: 

The  title  to  the  property  in  question,  stated  by  the  bill  to  be  of 

the  value  of  10,000Z.  per  annum  or  thereabouts,  is  under  the  will 

of  Sir  Eoger  Mostyn,  by  which,  after  giving  certain  annuities  to  his 

unmarried  daughters,  which  were  to  cease  upon  their  marriage,  he 

devised  all  his  real  estate  to  trustees,  for  a  term  of  500  years,  upon 

trust  by  and  out  of  the  rents  and  profits,  or  by  sale,  to  pay  so 

much  of  his  debts,  funeral  expenses,  legacies,  and  annuities,  as  his 

personal  estate  not  specifically  bequeathed  should  be  defective  to 

pay ;  and,  subject  to  that  term,  he  devised  his  estate  to  his  son  for 

life,  remainder  to  his  sons  in  tail,  remainder  to  the  same  trustees 

for  a  term  of  1,000  years,  upon  trust,  after  any  of  his  daughters 

should  come  into  possession  upon  failure  of  issue  of  his  son,  by 

sale  or  mortgage,  to  levy,  raise,  and  pay  to  each  of  his  other 

daughters  then  living  10,000Z.,  and,  subject  to  the  trusts  of  such 

term,   to    the   use  of   his  eldest  daughter  and  her  issue,   with 

remainder  to  the  use  of  his  second  daughter,  Lady  Champneys,  for 

life,  with  remainder  to  her  first  and  other  sons  in  tail  male,  with 

remainders  over. 

[  99  ]  The  bill  then  states  the  death  of  the  son,  without  issue,  in  1831, 

and  the  previous  death,  without  issue,  of  the  eldest  daughter,  and 

that  Lady  Champneys,  therefore,  upon  the  death  of  the  son,  became 

entitled  as  tenant  for  life.     It  then  states  that  two  of  the  daughters 

of  the  testator  remaining  unmarried  were  entitled  to  their  annuities 

under  the  500  years'  term,  but  that  all  arrears  had  been  paid,  and 

that  a  sum  of  41,0002.  had,  under  a  decree  of  this. Court,  been 

raised  to  satisfy  the  trusts  of  the  1,000  years'  term,  and  that  all 

the  estates,  except  part  included  in  a  former  mortgage  for  7,000?., 

had  been  mortgaged  to  the  parties  who  advanced  the  41,000Z.,  and 

that  the  legal  estate  in  all  the  property  was  vested  either  in  the 

mortgagees  of  the  41,000Z.  or  of  the  7,000Z.  (i).    Having  before 

(1)  The  bill    contained  allegations  the  reporters  have  not  been  able  to 

that  the  legal  estate,  in  fee  simple,  ascertain  whether  this  statement  was 

and  not  for  the  terms  only,  had  be-  accurate ;    and,    perhaps,    it   is    not 

oome  vested  in  the  mortgagees ;   but  material  to  the  present  case. 
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stated  that  Sir  Thomas  Champneys  in  1827  had  taken  the  benefit  Sturqis 
of  the  Insolvent  Debtors  Act,  and  had  executed  the  usual  convey-  champneys* 
ances  of  his  property,  and  that  the  plaintiff  had  been  appointed 
assignee,  and  that  Sir  T.  Champneys  had  again  taken  the  benefit 
of  the  Act  in  1834,  the  bill  alleged,  that  owing  to  the  legal  estate 
being  vested  in  or  held'  in  trust  for  the  several  mortgagees,  the 
plaintiff  was  unable  to  take  or  obtain  possession  of  the  lands,  or  to 
enter  into  receipt  of  the  rents  and  profits  by  means  of  any  legal 
process,  and  it  prayed  a  declaration  of  the  title  of  the  plaintiff, 
as  such  assignee,  to  the  life  estate  of  Lady  Champneys  during 
the  coverture,  subject  to  the  prior  incumbrances,  and  for  the 
consequential  relief  (i). 

The  defendant,  Lady  Champneys,  by  her  answer,  stated  that       [  lOO  ] 
she  had,  to  enable  her  husband  to  pay  his  debts,  given  up  the 
settlement  upon  the  marriage,  and  had  derived  no  maintenance 
from  her  husband    since    1824,   and   claimed  a   settlement  and 
maintenance  out  of  the  rents  and  profits  of  her  own  estate. 

The  cause  was  heard,  before  the  Vice-Chancellor,  on  the  22nd 
of  July  last,  when  his  Honour,  by  his  decree,  declared  that  the 
plaintiff,  as  such  assignee,  was  entitled  to  the  estates  and  the  rents 
and  profits  thereof,  from  the  death  of  the  testator's  son,  during  the 
coverture  of  Lady  Champneys,  subject  to  the  prior  charges  and 
incumbrances,  and  that  Lady  Champneys  was  not  entitled  to  any 
settlement  or  allowance  for  her  maintenance  and  support  out  of 
the  rents  and  profits  thereof ;  and  he  dismissed  the  bill,  as  against 
her,  with  costs,  and  he  referred  it  to  the  Master  to  take  an  account 
of  the  rents  and  profits  received  by  Sir  Thomas  Champneys  since 
the  date  of  his  last  discharge  by  the  Insolvent  Debtors'  Court. 

The  effect  of  this  decree  is  to  give,  by  the  interposition  of  this 
Court,  to  the  assignee  of  an  insolvent  husband,  the  whole  of  the 
income  of  the  life  estat©  of  the  wife,  leaving  her  entirely  destitute  (2). 

I  have  not  had  the  advantage  of  seeing  any  note  of  the  judgment 
of  the  Yice-Chancbllor,  and  have  therefore  no  other  knowledge  of 
the  grounds  upon  which  it  was  founded,  than  what  I  was  able  to 
collect  from  the  *argument  of  the  counsel  who  appeared  before       [♦loi] 
me  in  support  of  it ;  and,  as  I  understood  that  argument,  it  was 

(1)  Viz.  an  account  and  payment  of  appeal  petition  presented  by  Lady 
the  rents ;  the  appointment  of  a  re-  Champneys,  praying  that  the  decree 
ceiver  by  the  Court :  and,  if  necessary,  might  be  reversed  or  varied  so  far  as 
a  sale  of  the  plaintifiTs  interest.  respected  herself,  and  that  she  might 

(2)  The  cause  was  now  broujrht  be  declared  entitled  to  a  provision  out 
before  the  Lord   Chancellor  by    an  of  the  inoome  of  the  estates. 
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STUBGI8  contended  that  this  Court  will  not  secure  a  provision  for  a  wife, 
Champnbys.  unless  the  property  be  such  as  to  be  a  proper  subject  of  equity ;  and 
that,  in  this  case,  the  devise  to  Lady  Ghampneys  is  of  a  legal  estate 
for  life,  and  that  it  is  by  the  accident  only  of  the  prior  incumbrance 
being  still  subsisting,  that  the  plaintiff  is  compelled  to  come  into 
this  Court.  Undoubtedly,  for  many  purposes,  this  Court,  acting 
upon  the  principle  of  following  the  law,  deals  with  property  coming 
under  its  cognizance  from  the  legal  estate  being  outstanding, 
according  to  the  rights  which  would  exist  at  law ;  but  that  is  far 
from  being  universally  true.  Cholmondeley  v.  Clinton  (i),  and  the 
authorities  upon  which  that  decision  was  founded,  are  instances  to 
the  contrary.  There  are  many  cases  in  which  this  Court  will  not 
interfere  with  a  right  which  the  possession  of  a  legal  title  gives, 
although  the  effect  be  directly  opposed  to  its  own  principles  as 
administered  between  parties  having  equitable  interests  only,  such 
as  in  cases  of  subsequent  incumbrancers  without  notice  gaining  a 
preference  over  a  prior  incumbrancer  by  procuring  the  legal  estate. 
It  may  be  to  be  regretted,  that  the  rights  of  property  should  thus 
depend  upon  accident,  and  be  decided  upon,  not  according  to  any 
merits,  but  upon  grounds  purely  technical.  This,  however,  has 
arisen  from  the  jurisdiction  of  law  and  equity  being  separate,  and 
from  the  rules  of  equity,  (better  adapted  than  the  simplicity  of  the 
common  law  to  the  complicated  transactions  of  the  present  state  of 
society,)  though  applied  to  subjects  without  its  own  exclusive  juris- 
diction, not  having,  in  many  cases,  been  extended  to  control  matters 
properly  subject  to  the  jurisdiction  of  the  courts  of  common  law. 
[  ♦102  ]  ♦Hence  arises  the  extensive  and  beneficial  rule  of  this  Court,  that 
he  who  asks  for  equity  must  do  equity,  that  is,  this  Court  refuses 
its  aid  to  give  to  the  plaintiff  what  the  law  would  give  him,  if  the 
courts  of  common  law  had  jurisdiction  to  enforce  it,  without 
imposing  upon  him  conditions  which  the  Court  considers  he  ought 
to  comply  with,  although  the  subject  of  the  condition  should  be 
one  which  this  Court  would  not  otherwise  enforce.  If,  therefore, 
this  Court  refuses  to  assist  a  husband  who  has  abandoned  his  wife, 
or  the  assignee  of  an  insolvent  husband  who  claims  against  both, 
in  recovering  property  of  the  wife,  without  securing  out  of  it  for 
her  a  proper  maintenance  and  support,  it  not  only  does  not  violate 
any  principle,  but  acts  in  strict  conformity  with  a  rule  by  which  it 
regulates  its  proceedings  in  other  cases. 

It  was  argued,  that  it  having  been  held  in  Lady  Elihank  v. 
(1)  22  E.  R.  84  (2  Mer.  171 ;  2  Jac.  *  W.  1), 
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Montolieu  (i),  that  the  wife  may  come  into  this  Court  to  assert  her  Sturois 
title  to  a  settlement,  the  claim  could  no  longer  be  put  upon  the  champnets. 
ground  of  compelling  the  husband  or  his  assignee  seeking  equity 
to  do  equity.  In  this  case,  the  assignee  is  plaintiff,  and  it  is  not 
therefore  necessary  to  go  beyond  the  facts  now  before  me.  If  that 
case  be  applicable  to  the  present,  it  would  only  prove  that  Lady 
Champneys  might  herself  have  come  into  this  Court  as  plaintiff, 
to  claim  that  which  she  now  asks  to  have  imposed  as  a  condition 
of  the  decree  sought  by  her  husband's  assignee.  The  existence  of 
this  higher  equity  could  not  deprive  her  of  what  she  so  asks. 

I  am  disposed  to  take  this  view  of  the  case,  because,  if  the 
authorities  support  Lady  Champneys's  equity  as  *a  condition  which       [  mo3  ] 
this  Court  imposes  as  the  price  of  the  assistance  which  the  assignee 
asks  of  the  Court,  the  nature  of  the  estate  of  the  wife  in  the  subject- 
matter  in  contest  does  not  seem  to  be  important. 

Upon  a  careful  examination  of  the  authorities,  I  do  not  find  the 
time  at  which  the  Court  did  not  exercise  this  jurisdiction  in  favour 
of  the  wife. 

[His  Lordship  here  cited  a  great  number  of  cases  in  which  the 
jurisdiction  had  been  exercised,  and  continued  as  follows :] 

From  these  authorities,  and  many  others  which  recognise  the  [  los  ] 
same  principle,  it  appears  that  the  equity  which  this  Court 
administers  in  securing  a  provision  and  maintenance  for  the  wife 
is  founded  upon  the  well-known  rule  of  compelling  a  party  who 
seeks  equity  to  do  equity ;  and  it  is  not  possible  to  conceive  a  case 
more  strongly  calling  for  the  application  of  that  rule.  The  common 
law  gives  to  the  husband  the  enjoyment  of  the  life  estate  of  the 
wife,  upon  the  ground  that  he  is  liable  to  maintain  her,  and  makes 
no  provision  for  the  event  of  his  failing  or  becoming  unable  to 
perform  that  duty.  If  the  life  estate  be  attainable  by  the  husband 
or  his  assignee  at  law,  the  severity  of  this  law  must  prevail ;  but  if 
it  cannot  be  reached  otherwise  than  by  the  interposition  of  this 
Court,  equity,  though  it  follows  the  law,  and  therefore  gives  to  the 
husband  or  his  assignee  the  life  estate  of  the  wife,  yet  it  withholds 
its  assistance  for  that  purpose,  until  it  has  secured  to  the  wife  the 
means  of  subsistence :  it  refuses  to  hand  over  to  the  assignee  of  the 
husband,  to  the  exclusion  of  the  wife,  the  income  of  the  property 
which  the  law  intended  for  the  maintenance  of  both.  Upon  the 
same  principle,  the  ordinary  interposition  of  this  Court,  in  com- 
pelling a  settlement  of  the  property  of  married  women,  was 
(1)  5  E,  R.  151  (5  Ves.  737). 
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[107  1 


originally  founded,  although  the  wife  is  permitted  actively  to  assert 
her  equity  as  a  plaintiff ;  and  if  such  be  the  principle,  what  difference 
can  it  *make,  where  the  assignees  of  the  husband  are  applying  to 
this  Court  for  its  assistance  to  obtain  the  property,  that  the  estate 
of  the  wife  is  not  a  trust,  but  that  the  recovery  at  law  is  prevented 
only  by  the  existence  of  a  prior  legal  trust  estate  ? 

[After  referring  to  several  other  instances  in  which  the  jurisdiction 
had  been  exercised,  his  Lordship  concluded  his  judgment  by  saying:] 

I  have  carefully  examined  the  decisions  upon  this  subject,  and 
given  them  my  best  consideration,  as  I  always  think  it  right  to  do 
when  I  differ  from  the  Judge  whose  decision  I  am  called  upon  to 
review,  not  only  from  the  respect  justly  due  to  such  decision,  but 
to  afford  to  the  parties,  or  rather  to  their  advisers,  the  means  of 
weighing  the  value  of  the  judgment  I  feel  called  upon  to  pronounce; 
but  I  think  it  right  to  guard  against  the  supposition  which  might 
be  entertained,  from  my  having  so  done,  of  my  thinking  this  a  case 
of  difficulty  or  doubt.  I  did  not  feel  any  such  difficulty  or  doubt 
at  the  time  of  the  argument,  and  none  has  been  suggested  by  the 
subsequent  consideration  I  have  given  to  the  case. 

I  must  reverse  the  decree  of  the  Vicb-Chancbllor,  and  refer  it 
to  the  Master  to  approve  of  a  provision  for  the  maintenance  and 
support  of  Lady  Ghampneys  out  of  the  income  of  the  estate. 


1840« 

April  28,  29. 

May  2. 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 
L.C. 

[108] 

1840. 
Nov,  28. 

Lord 

COTTENHAM, 
L.C. 

[111] 


CLAPTON  V.   BULMER. 

(5  My.  &  Or.  108—111 ;  S.  C.  5  Jur.  477.) 

[A  NOTE  of  the  judgment  on  this  appeal  will  be  found  at  the  end 
of  the  report  of  the  case  before  the  Vice-Chancellor,  taken  from  10 
Simons,  426,  to  be  given  in  a  future  volume  of  the  Revised  Reports.] 


CONDUIT  V.  SOANE. 
In  re  JOSEPH  GANDY,  a  Supposed  Lunatic. 

(5My.  &Cr.  Ill— 112.)^ 

An  annuity  of  1001.  directed  to  be  paid  to  the  wife  and  son  of  a  supposed 
lunatic,  without  reference  to  the  Master. 

This  was  a  petition  of  the  wife  and  children  of  Joseph  Gandy, 
and  it  prayed  that  a  half  year's  payment  then  due,  and  the  future 
payments  of  an  annuity  of  lOOi.,  standing  to  the  separate  account 
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of  the  lunatic  in  the  above-mentioned  cause,  might  be  paid,  by  the 
Accountant-General,  to  the  wife  and  son  of  the  lunatic,  *and  the 
survivor  of  them,  to  be  applied  in  the  care  and  maintenance  of 
the  lunatic. 

No  commission  had  issued.  It  appeared  that  the  lunatic  was 
in  his  seventieth  year,  and  that,  with  the  exception  of  an  annual 
allowance  of  701.  made  to  his  family  by  the  Royal  Academy  of  Fine 
Arts,  the  annuity  was  his  only  property. 


Conduit 

V. 
I^OANK. 

[  'lis  ] 


Mr.  Cameron,  for  the  petitioners. 

The  Lord  Chancellor  ordered,  without  a  reference  to  the  Master, 
that  the  payment  then  due  and  the  future  payments  should  be  paid 
to  the  wife  and  son  of  the  supposed  lunatic,  they  undertaking  to 
apply  them  for  his  benefit ;  but  his  Lordship  refused  to  direct  that 
the  son  should  receive  the  annuity  in  the  event  of  the  wife  dying 
before  her  husband. 


WATSON  V.  HAYES. 

(5  My.  &  Cr.  125—135;  S.  G.  9  L.  J.  (N.  S.)  Oh.  49 ;  4  Jur.  186;  revg.  on 
second  point,  9  Sim.  500;  S.  0.  8  L.  J.  (N.  S.)  Ch.  169 ;  3  Jur.  143.) 

Estates  devised  to  executors,  upon  trust  for  the  purposes  after  mentioned. 
The  testator  proceeded  to  direct  a  sale  of  the  estates,  and  the  division  of 
the  produce  among  his  five  children,  after  first  reserving  a  sufficient  capital, 
the  interest  arising  from  which,  should  be  sufficient  to  pay  an  annuity 
of  400/.,  to  his  wife  for  her  life ;  but  he  did  not  declare  any  trust,  at  the 
wife's  death,  of  the  sum  to  be  so  reserved :  Held,  a  resulting  trust  for 
the  heir. 

Direction  to  executors  to  apply  25/.  per  annum  for  the  maintenance  of 
testator's  natural  daughter  till  twenty-one  or  marriage,  which  should  first 
happen,  when  his  executors  were  thereby  required  to  pay  to  her  500/.  She 
died  under  twenty-one  and  unmarried.    Held,  that  the  legacy  failed  (1). 

The  will  of  Joseph  Watson,  the  testator  in  this  cause,  dated  the 
15th  of  March,  1820,  was  in  the  following  terras:  **  I  give  and 
bequeath  to  Mary  Dorothy  Watson  my  present  wife,  and  Richard 
Charles  Bassett,  of  Sewardstone,  in  Essex,  merchant,  all  my  estates 
and  effects  whatsoever  and  wheresoever,  not  otherwise  disposed  of 
by  this  my  last  will  and  testament ;  in  trust  to  and  for  the  purposes 
hereinafter  mentioned.  First,  I  give  and  bequeath  to  my  loving 
wife  Mary  Dorothy,  all  my  plate,  linen,  china,  and  furniture,  of 
what  kind  or  *nature  soever ;  I  also  give  and  bequeath  to  my  said 


1839. 

June  21,  22. 

Kav.  26. 

Shadwbll, 
V.-C. 

On  Appeal. 

Lord 

Gotten  HAM. 

L.C. 

[126] 


[  ♦126  ] 


(1)  In  re  Chrimshaw's  Trusts  (1879) 
U  Ch.  D.  406,  48  L.  J.  Ch.  399;  In 


re  Winth  [1896]  2  Ch.  711,  65  L.  J, 
Ch.  863,  75  L.  T.  207. 
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Watson       wife,  the  house,  garden,  and  appurtenances  belonging  to  me  at 
Hayes.       Somers  Town,  in  the  county  of  Middlesex,  now  in  the  occupation  of 

Groom,  merchant,  for  and  during   the  term  of  her  natural 

life ;  and  it  is  my  will  and  mind,  that  after  her  decease,  the  same 
shall  be  sold,  and  the  money  arising  from  the  sale  thereof,  to  be 
divided  equally  among  my  children  then  living,  or  the  children  of 
such  as  shall  have  died  after  attaining  the  age  of  twenty-one  years. 
I  also  will  and  desire,  that  all  my  other  estates  of  what  nature  or 
kind  soever,  or  wheresoever  situated,  be  sold,  at  the  discretion  of 
my  executors  hereinafter  mentioned,  and  the  money  arising  from 
the  sale  thereof,  be  vested  in  real  or  Government  security  to  be 
disposed  of  in  manner  following,  (that  is  to  say)  that  my  executors 
shall  pay,  or  cause  to  be  paid,  the  sum  of  25/.  yearly  and  every 
year,  by  equal  and  quarterly  payments,  for  the  maintenance  and 
education  of  Sophia,  my  natural  daughter,  by  Sarah  Leeson,  late 
of  the  parish  of  Pancras,  in  the  county  of  Middlesex,  until  she  shall 
have  attained  the  age  of  twenty-one  years,  or  day  of  marriage, 
which  shall  first  happen,  when  my  said  executors  are  hereby 
required  to  pay  to  Sophia  the  clear  sum  of  600i.,  to  and  for  her  own 
sole  use  and  benefit.  I  further  give  and  bequeath  to  my  said  wife 
Mary  Dorothy,  a  clear  annuity  of  4001.  per  annum,  to  be  paid  out 
of  the  interest  arising  from  the  money  produced  from  the  sale  of 
my  real  estates  aforesaid,  to  be  paid  quarterly,  clear  of  all  deduc- 
tions whatsoever,  for  and  during  the  term  of  her  natural  life-;  and 
I  further  direct,  that  the  remaining  sums  arising  from  the  said 
interest  of  monies  directed  to  be  vested  as  aforesaid,  be  appropriated 
to  the  maintenance  and  education  of  all  my  children  by  my  said 
wife,  share  and  share  alike,  until  they  attain  the  age  of  twenty-one 
[  ♦127  ]  years  ;  when  it  is  my  will  that  they  shall  respectively  ♦receive  the 
principal  or  one  fifth  part  of  such  sum  as  may  remain,  after  first 
reserving  a  sufficient  capital,  the  interest  arising  from  which  shall 
be  sufficient  to  pay  the  above  annuity  of  400Z.  to  my  said  wife,  and 
my  legacy  to  my  said  natural  child,  and  also  deducting  the  sum  of 
500Z.,  to  be  vested  in  real  or  Government  securities,  for  the  sole  use 
and  benefit  of  James  Herriot,  now  apprentice  to  Messrs.  Williams 
and  Froward,  chemists  and  druggists  in  London,  if  he  should 
attain  the  age  of  twenty-one  years;  and  should  he  die  before 
that  time,  my  will  and  mind  is,  that  the  said  sum  of  500Z.  should 
be  paid  to  his  mother  Margaret  Chrigton  Herriot  of  Kingston, 
Jamaica.  I  hereby  further  appoint  my  said  wife  Mary  Dorothy, 
and  my  aforesaid  friend  Bicbard  Charles  Bassett  joint  executors 
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to    this    my    will    and   testament,    and    guardians   to    my    said      Watson 
children."  Hates. 

The  testator  died  shortly  after  the  date  of  his  will,  which  was 
subsequently  proved  by  his  widow  alone.  He  left  five  children, 
viz. :  Joseph  Watson  his  eldest  son,  and  heir-at-law,  who  attained 
twenty-one  and  died  intestate,  leaving  the  adult  plaintiff  his  widow 
and  the  infant  plaintiff  his  only  child  and  heiress-at-law ;  Edward 
Watson,  who  attained  twenty-one,  and  afterwards  died ;  Milbrough 
Watson,  and  Anna  Watson,  who  respectively  died  under  age ;  and 
Margaret  Watson,  who  attained  twenty-one,  and  married  the  defen- 
dant Augustus  Eeynard,  and  was  made  a  defendant  with  him  in 
this  suit,  but  died  before  the  suit  was  brought  to  a  termination. 
The  adult  plaintiff  became  the  legal  personal  representative  of  her 
husband,  Joseph  Watson  the  son,  and  of  Milbrough  Watson,  and 
Anna  Watson :  the  defendant  Herriot  became  the  legal  personal 
representative  of  Edward  Watson;  and  the  defendant  Augustus 
Reynard  became  the  legal  personal  representative  of  his  deceased 
wife  Margaret. 

The  testator's  widow  died  in  the  year  1831,  and  the  defendant  [  128  ] 
Hayes  became  her  executor.  After  her  death,  the  will  of  the 
testator  was  proved  by  the  testator's  executor  Bichard  Campbell 
Bazett,  (in  the  will  called  Bichard  Charles  Bassett),  who  after- 
wards died,  and  the  defendant  William  Young  Bazett  became 
his  executor,  and  also  the  legal  personal  representative  of  the 
testator. 

Sophia  Leeson,  the  testator's  natural  child,  mentioned  in  his 
will,  survived  the  testator,  but  died  at  the  age  of  eight  years. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate. 

By  the  decretal  order  on  further  directions,  made  by  the  Vicb- 
Chancellob,  it  was,  amongst  other  things,  declared,  that  the 
testator  died  intestate,  as  to  so  much  of  the  produce  of  the  sale  of  his 
real  estate  as  would  have  been  requisite  to  answer  the  annual  sum 
of  400/.,  bequeathed  to  his  widow,  if  the  freehold  estate  had  been 
sold  in  her  lifetime,  as  directed  by^the  testator,  and  that,  upon  the 
death  of  the  widow,  the  adult  plaintiff,  as  the  personal  representative 
of  the  testator's  heir-at-law,  became  entitled  to  receive  such  part  of 
the  produce  of  the  sale  as  ought  to  have  been  set  apart  to  ansWer 
such  annuity;  and  it  was  also  declared,  that  the  legacy  of  500/. 
bequeathed  to  Sophia  Leeson,  vested  in  her  upon  the  death  of  the 
testator ;  and  it  was  referred  to  the  Master  to  compute  interest  at 
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Watson      the  rate  of  4  per  cent,  per  annura  upon  that  legacy  from  the  day  of 

Hayes.       Sophia  Leeson's  death. 

From  these  declarations,  and  the  directions  consequential  upon 

[  *^29  ]  them,  contained  in  the  decretal  order  on  *further  directions,  the 
defendant  Augustus  Beynard  now  appealed,  insisting  that  it  ought 
to  be  declared,  that  the  capital  directed  to  be  reserved  to  answer 
the  annuity  of  400Z.,  became  payable  to  such  of  the  testator's 
children  by  his  wife  as  attained  the  age  of  twenty-one  years ;  and 
that  it  ought  also  to  be  declared,  that  the  legacy  to  Sophia  Leeson 
lapsed  by  her  death  under  the  age  of  twenty-one  years. 

Mr.  Wigram  and  Mr.  BetheU,  in  support  of  the  appeal.   *     *     * 

Mr.  Oirdlestone,  Mr.  Piggott,  and    Mr.   T.   Turnery  for    the 
plaintiffs.     *     *     * 

[  130  ]  Mr.  Martin,  for  the  defendant  Herriot. 

Mr.  Wraxfy  for  the  Attorney -General  on  behalf  of  the  Crown, 
as  entitled  to  take  out  administration  to  the  natural  child.    *    *    * 

Mr.  Chandlessy  for  the  defendant  Hayes. 

Mr.  PurviSy  for  the  defendant  W.  Y.  Bazett. 

Mr.  Wigram,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

ivbr. 26.       The  Lord  Chancellor: 

The  first  question  is  as  to  the  sum  directed  by  the  testator  to  be 
invested  to  provide  for  the  400Z.  per  annum,  given  to  his  wife. 

The  testator  directs  an  annuity  of  4001.  to  be  paid  to  his  wife, 
out  of  the  interest  arising  from  the  money  produced  from  the  sale 
of  his  real  estate.  He  then  gives  the  remaining  sums  arising  from 
the  interest  of  monies  directed  to  be  vested  as  aforesaid,  to  be 
appropriated  to  the  maintenance  and  education  of  his  children  till 
they  attain  twenty-one,  **  when  it  is  my  will,  that  they  respectively 
receive  the  principal,  or  one-fifth  part  of  such  sum  as  may  remain, 
after  first  reserving  a  sufficient  capital,  the  interest  arising  from 
which  shall  be  sufficient  to  pay  the  above  annuity  of  400Z.  to  my  wife, 
and  my  legacy  to  my  natural  child,"  which  was  500i.,  and  also  deduct- 
ing the  sum  of  500i.,  which  he  gives  absolutely  to  other  persons. 
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The  sum  necessary  to  be  invested  to  produce  the  annuity  of  400Z.,      Watbon 

is  to  be  part  of  the  proceeds  of  the  real  estates;  and  the  question  is,       hayes. 

whether  such  sum  is  included,  subject  to  the  payment  of  400Z.  per       [  131 1 

annum,  in  the  gift  to  the  children,  for,  if  not,  it  clearly  belongs  to 

the  heir.     The  gift  to  the  children  at  twenty-one  is  of  the  principal, 

that  is,  the  principal  producing  the  income  before  directed  to  be 

applied  to  their  maintenance  and  education,  which  principal  would, 

upon  their  so  attaining  twenty-one,  be  disposable ;  whereas  the 

principal  invested  to  produce  the  400^  for  the  wife  would  not  be 

affected  by  the  children  attaining  twenty- one,  and  might  not  be  at 

that  time  disposable.     The  testator  also  explains  what  he  means  by 

this  gift  of  the  principal ;  for  he  says  that  each  child,  there  being 

five,  was  to  have  one-fifth  part  of  such  sum  as  might  remain,  after 

first  reserving  sufficient  capital,  the  interest  arising  from  which 

should  be  sufficient  to  pay  the  above  annuity  of  400i.  to  his  wife, 

and  his  legacy  to  his  natural  daughter,  and  another  legacy  of  500Z. 

He  does  not  give  the  fund,  or  the  residue  of  the  fund,  subject  to  the 

annuity  of  400Z.,  but  such  fund  as  should  remain,  after  reserving 

a  sufficient  capital  to  produce  that  annuity.     There  are  no  words  of 

gift,  except  of  so  much  as  should  remain  of  the  fund  after  these 

deductions ;  none  of  the  capital  producing  the  iOOl.  so  to  be  deducted. 

The  result  of  these  directions  is,  that  from  the  gross  fund  sufficient 

shall  be  taken  and  invested  to  produce  the  4002.  per  annum,  and 

what  shall  remain  of  such  gross  fund,  after  this  and  the  other 

deductions,  shall  be  divided  amongst  his  children  at  twenty-one. 

I  do  not  find  any  gift  of  the  capital  directed  to  be  invested  for  the 
purpose  of  producing  this  4002.  per  annum,  and  I  therefore  agree 
with  the  Vice-Chancbllor  *in  thinking,  that,  upon  the  death  of  the       [  *132  ] 
widow,  the  heir-at-law  becomes  entitled  to  it. 

As  to  the  500L  legacy  to  his  natural  daughter,  the  decree  has 
declared  it  to  be  a  vested  legacy  in  ^ueh  daughter  from  the  time  of 
the  testator's  death,  and  that  interest  is  to  be  paid  thereon  at  the 
rate  of  41.  per  cent,  from  her  death,  she  having  died  at  the  age  of 
eight  years. 

The  directions  in  the  will  are,  after  devising  his  estate  to  trustees, 
that  all  his  other  estates  of  what  nature  or  kind  soever,  and  where- 
soever situate,  be  sold,  and  the  money  arising  from  the  sale  thereof 
be  vested  in  real  or  Government  securities,  to  be  disposed  of  as 
follows:  that  his  executors  should  pay  251.  per  annum  for  the 
maintenance  and  education  of  his  natural  daughter  Sophia,  till 
she  should  attain  twenty-one  or  be    married,  "  when  my   said 
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Watson  executors  are  hereby  required  to  pay  to  Sophia  the  clear  sum  of 
Hayes.  500Z.,  to  and  for  her  own  sole  use  and  benefit."  It  does  not  appear 
from  so  much  of  the  report  as  is  set  out  in  the  petition  of  appeal, 
whether  this  6001.  is  to  be  considered  as  payable  out  of  the  personal 
or  real  estate ;  but,  as  most  favourable  to  the  vesting,  I  will  suppose, 
that  there  was  personalty  sufficient  for  that  purpose  ;  and  in  order 
to  try  the  question  of  vesting,  I  will  first  consider  the  gift  of  the 
500Z.  independently  of  the  gift  of  251.  per  annum  for  maintenance, 
and  secondly,  how  far  that  provision  affects  the  question  of  vesting. 

There  is  no  gift  of  the  500Z.,  except  in  the  direction  to  the  executors 
to  pay  that  sum  to  the  daughter,  when  she  shall  attain  twenty-one 
or  be  married.  Here  is  the  word  "when  "  distinctly  applied  to  the 
[  *133  ]  gift  itself,  *and  not  to  the  time  of  payment,  to  which  Sir  W.  Grant's 
judgment  in  Hanson  v.  Graham  (i)  is  therefore  directly  applicable  ; 
and  there  is  also  the  absence  of  any  terms  of  gift,  except  in  the 
direction  to  pay  at  a  given  time  which  never  arrived,  or  upon  a  given 
event  which  never  took  place,  to  which  Sir  W.  Grant's  observations 
in  Leake  v.  Robinson  (2)  directly  apply,  and  which  doctrine  has  been 
frequently  recognized  as  a  settled  rule. 

This  case  appears  to  me  to  come  so  clearly  within  those  rules,  that 
I  cannot  think  that  any  doubt  would  have  been  entertained  as  to 
this  legacy  having  failed  by  the  death  of  the  legatee  in  infancy,  if 
the  question  had  not  been  supposed  to  be  affected  by  the  gift  of  the 
25Z.  per  annum,  for  its  maintenance  and  education. 

It  is  well  known,  that  a  legacy  which  would,  upon  the  terms  of 
the  gift,  be  contingent  upon  the  legatee  attaining  a  certain  age,  may 
become  vested  by  a  gift  of  the  interest  in  the  meantime,  whether 
direct  or  in  the  form  of  maintenance,  provided  it  be  of  the  whole 
interest ;  which  clearly  marks  the  principle,  that  it  is  the  gift  of  the 
whole  interest  which  effects  the  vesting  of  the  legacy.  Such  was 
the  opinion  of  Sir  W.  Grant  in  Hanson  v.  Graham  and  Leake  v. 
Robinson,  and  recognized  by  Sir  J.  Leach  in  Vaicdry  v.  Geddes  (8). 
It  is,  therefore,  the  giving  the  interest  which  is  held  to  effect  the 
vesting  of  the  legacy,  and  not  the  giving  maintenance ;  but  when 
maintenance  is  given,  questions  arise,  whether  it  be  a  distinct  gift, 
or  merely  a  direction  as  to  the  application  of  the  interest ;  and  if  it 
be  a  distinct  gift,  it  has  no  effect  upon  the  question  of  the  vesting 
of  the  legacy. 

(1)  5  E.  R.  277  (6  Ves.  239).  (3)  32  R.  E.  196 ;  see  p.  199  (1  Euss. 

(2)  16  E.  E.  168 ;  see  p.  180  (2  Mer.      &  My.  2a3,  208). 
363,  387). 
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In  this  case,  25Z.  per  annum,  out  of  the  proceeds  of  the  real  and      Wat8,ok 
personal  estate,  after  investment  in  real  or  Government  securities,       HxyBs. 
is  directed  to  be  paid  quarterly  for  the  maintenance  and  education        [  1S4  ] 
of  the  daughter  till  twenty-one  or  marriage,  when  the  500i.  is  to  be 
paid.     That  the  testator  fixed  upon  the  sum  of  251.  per  annum  as 
interest  at  5Z.  per  cent,  upon  500Z.  is  probable,  but  it  is  clearly  not 
given  as  interest  upon  that  sum.     The  gifts  are  perfectly  distinct, 
and  the  title  to  the  251.  per  annum  could  not  be  affected  by  the 
interest  upon  5001.  not  amounting  to  251.     In  Batsford  v.  KehbeU  (i), 
Lord  BossLYK,  there  being  no  gift,  except  in  the  direction  to  pay  at 
a  certain  age,  held  the  legacy  not  vested  before  that  time,  although 
the  legacy  was  of  5002.  3{.  per  cents.,  and  there  was  a  direction  to 
pay  the  dividends  upon  5O02.  3{.  per  cents,  to  the  legatee,  until  he 
should  attain  the  age  at  which  the  stock  was  to  be  transferred  to 
him.    That  case  necessarily  includes  and  governs  that  now  before  me. 

I  am,  therefore,  of  opinion,  that  this  gift  of  251.  per  annuQi  cannot 
be  considered  as  interest  upon  the  5002.  so  as  to  effect  the  vesting  of 
the  legacy,  and  consequently,  that  even  supposing  the  legacy  to  have 
been  payable  out  of  the  personal  estate,  it  failed  by  the  death  of  the 
legatee  under  twenty-one  and  unmarried ;  but  if,  as  seems  probable 
from  the  language  of  the  will,  the  legacy,  if  payable,  would  have 
been  to  be  raised  out  of  the  real  estate,  no  ground  would  remain 
upon  which  any  argument  could  be  rested  in  favour  of  the  vesting. 

The  decree  of  the  Vice-Chancellor  must,  therefore,  be  varied, 
by  declaring  that  this  legacy  of  5002.  lapsed  by  the  death  of  the 
legatee  under  twenty-one  and  unmarried. 

What  the  effect  of  this  decision  will  be  upon  the  interest  of  the  t  ^^^  ] 
parties,  that  is,  who  will  be  entitled  to  the  amount  of  this  lapsed 
legacy,  cannot,  I  conceive,  be  decided  in  the  present  state  of  the 
cause,  it  being  as  yet  unascertained  whether  it  ought  to  be  con- 
sidered as  money  or  land.  Probably,  however,  the  parties  do  not 
intend  to  raise  any  such  question,  as  I  find,  by  my  note,  that  the 
counsel  for  the  plaintiff  stated,  that,  as  to  the  5002.,  the  plaintiff's 
case  was  the  same  as  that  of  the  appellant ;  whereas,  if  the  5002. 
was  to  arise  from  the  land,  the  plaintiff  Eliza  Watson,  as  personal 
representative  of  the  heir-at-law,  or  Emma,  her  only  child,  would 
be  the  parties  to  contest  with  the  appellant,  whether  the  5002.  lapsed 
to  the  heir-at-law,  or  passed  under  the  residuary  clause ;  and  as  the 
plaintiff  represents  three-fifths  of  the  residuary  legatees,  the  value 
of  the  question  must  be  very  small. 

(1)  4  E.  R.  15  (3  Ves.  363). 
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RISHTON  V.  COBB. 

(9  Simons,  615—620;  S.  C.  9  L.  J.  (N.  S.)  Ch.  110;  affirmed,  5  My.  &  Cr. 
145—153;  S.  C.  4  Jur.  261.) 

A  bequest  to  Lady  C,  widow  of  Sir  N.  C,  considered  valid,  although  at 
the  date  of  the  will  she  had  married  a  second  husband,  R.,  and  the  fact  of 
that  marriage  was  unknown  to  the  testator,  and  she  continued  to  call 
herself  Lady  0. 

The  bequest  was  a  bequest  of  a  fund  to  trustees  to  pay  to  her  the 
dividends  so  long  as  she  should  continue  single  and  unmarried;  and  if 
she  should  anticipate  such  dividends,  then  the  fund  to  become  part  of  the 
testator's  residue.    Held,  that  she  took  an  absolute  interest  in  the  fund  (1). 

The  question  turned  upon  a  short  clause  in  a  will,  and  upon  a 
few  circumstances  connected  with  the  terms  in  which  the  legatee 
was  described. 

Thomas  Cobb,  of  Margate,  by  his  will,  dated  the  1st  of  March, 
1834,  bequeathed  as  follows :  "I  give  and  bequeath  to  William 
Cobb,  William  Edmunds,  and  Charles  Cook,  the  sum  of  2,000Z. 
sterling,  upon  trust  to  invest  the  same  in  Government  securities, 
upon  trust  to  authorize  and  empower  Lady  Fanny  Campbell,  widow 
of  the  late  Major  General  Sir  Niel  Campbell,  to  receive  the  dividends 
as  they  become  due,  so  long  as  she  shall  continue  single  and 
unmarried ;  but  in  case  she  sells,  assigns,  or  disposes  of,  or 
anticipates  such  dividends,  I  do  hereby  revoke  the  bequest  so 
made  for  her  benefit,  and  thereupon  do  will  and  direct  that  the  said 
sum  of  2,0002.  shall  become  part  of  the  residue  of  my  estate.  I 
also  give  and  bequeath  to  the  said  Lady  Fanny  Campbell  the  sum 
of  500i.  sterling,  to  be  paid  to  her  within  two  months  *after  my 
decease ;  but  in  case  there  is  any  debt  due  from  her  on  a  warrant 
of  attorney  lately  given  to  Messrs.  Eice  and  Goodyer,  I  direct  my 
executors,  out  of  the  legacy,  to  pay  such  debt,  and  to  pay  the 
residue  of  such  5002.  to  Lady  Campbell  only.  I  also  give  her  back 
the  diamond  ring  she  gave  me,  and  request  her\o  have  the  diamond 
reset  in  a  mourning  ring,  and  wear  it  for  my  sake."  The  testator 
gave  the  residue  of  his  personal  estate  to  John  Mitchener  Cobb  and 
William  Cobb,  and  appointed  them  and  William  Edmunds  his 
executors. 

The  testator  died  in  the  month  of  February,  1886. 

The  lady  mentioned  in  his  will  had  been  the  wife  of  Major- 
General  Sir  Niel  Campbell,  who  died  in  the  year  1827;   but  in 


(1)  This  part  of  the  decision  was 
doubted  by  Lord  Sklborne,  L.C,  in 
the  case  of  In  re  Boddington  (1884)  25 


Ch.  Div.  685,  689,  53  L.  J.  Ch.  475, 
50L.  T.  761.— 0.  A.  S. 
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October,  1829,  she  had  married  the  defendant,  Henry  Bishton,  who,      Rishton 
in  January,  1830,  went  to  Sierra  Leone,  leaving  her  in  England,        cobb. 
and  he  had  never  returned,  but,  if  alive,  was  still  living  in  Africa. 

The  lady,  after  her  marriage  with  Bishton,  continued  to  style 
herself  Lady  Campbell,  except  when  she  signed  receipts  for  a 
pension  granted  to  her  as  Sir  Niel  Campbell's  widow,  on  which 
occasion  she  signed  her  name  of  Frances  Bishton. 

The  plaintiff's  evidence  was  confined  to  proving  the  marriage  of 
the  plaintiff  with  Henry  Bishton,  and  the  fact  that  Bishtoi;!  went  to 
Sierra  Leone  in  the  month  of  January,  1830,  three  months  after 
the  marriage,  and  that  he  had  ever  since  resided,  and  if  living, 
still  continued  to  reside  in  Africa. 

The  defendants'  evidence  consisted  of  the  proof  of  the  warrant 
of  attorney  mentioned  in  the  testator's  *will,  and  of  a  promissory  [  *m  ] 
note  and  a  memorandum  signed  by  the  plaintiff  as  Frances  Camp- 
bell, and  of  depositions  of  witnesses  upon  the  question  of  the 
plaintiff's  passing  at  Margate  as  the  widow  of  Major-General  Sir 
Niel  Campbell,  not  yet  married  again. 

The  deposition  of  a  witness  named  Neame  stated  that  the  testator 
frequently  spoke  of  and  alluded  to  the  plaintiff,  in  conversations 
with  the  deponent  and  other  persons,  as  Lady  Campbell,  or  Lady 
Niel  Campbell,  and  that  he  particularly  referred  to  the  superiority 
of  her  rank  above  the  general  society  of  the  place,  and  that  the 
deponent  never  had  any  conversation  with  the  testator  on  the 
subject  of  the  testator's  having  made  to  the  plaintiff  any  proposal 
of  marriage,  but  that  the  plaintiff  had  repeatedly  mentioned  to  the 
deponent  that  she  would  hot  marry  the  testator  on  any  account,  as 
his  temper  was  too  arbitrary  and  overbearing,  and  that  he  was 
deficient  in  those  little  attentions  which  ladies  expect. 

A  witness  named  Lydia  Dowson,  who  was  in  the  service  of  the 
plaiiftiff  from  May,  1^34,  to  March,  1836,  stated  that,  during  that 
time,  the  plaintiff  represented  herself  to  be  the  widow  of  Sir  Niel 
Campbell,  and  that  the  testator  and  the  plaintiff  frequently  visited 
and  communicated  with  each  other,  and  that  she  (the  witness)  had 
been  frequently  informed  by  the  plaintiff  that  the  testator  had 
made  her  an  offer  of  marriage,  and  that  the  plaintiff,  upon  those 
occasions,  informed  the  deponent  that  she  never  would  marry  him 
on  account  of  his  violent  and  overbearing  temper,  for  that  she 
herself  was  of  an  equally  irritable  disposition. 

Other  witnesses  were  also  examined,  and  it  appeared  from  their 
testimony,  as  well  as  from  the  testimony  of  the  witnesses  before- 
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KisHTON      mentioned,  that  the  plaintiflF  *u8ed  the  name  of  Lady  Campbell, 
Cobb.        and  that  the  testator  addressed  her  and  spoke  of  her  as  such ;  and 
[  'HS  ]      that  she  was  considered,  at  Margate,  to  be  the  widow  of  Sir  Niel 
Campbell,  not  married  again. 

There  was  no  positive  evidence  of  the  plaintiff  having  represented 
herself  to  be  a  single  woman. 

[The  Vicb-Chancellor  made  a  decree  in  the  plaintiffs  favour 
(as  reported  in  9  Simons,  615).  In  the  course  of  his  judgment, 
after  stating  the  will,  he  said :] 

April  16.  The  Vice-Chancellor  : 
[9  Sim.  619]  Now  that,  as  far  as  it  goes,  is  a  mere  attempt  to  make  a  con- 
dition in  restraint  of  marriage ;  and  I  conceive  that  it  is  void.  I 
conceive,  also,  that,  on  the  true  construction  of  this  will,  the  gift 
of  the  2,000{.,  is  not  a  gift  to  this  lady's  separate  use  ;  but  it  is  a 
gift  to  her,  simply,  as  a  woman  supposed  not  to  be  married ;  and, 
therefore,  the  testator  supposed  that  she  would  have  power  to  sell, 
[  ^620  ]  assign,  dispose  of  or  anticipate  the  subject  *of  the  gift.  I  must, 
therefore,  take  it  that  the  plaintiff  and  her  husband,  in  her  right, 
are  entitled  to  the  legacy  of  2,000{.  The  consequence  is  that  it 
must  be  brought  into  Court  and  laid  out :  and,  the  situation  of  the 
legatee  being  that  of  a  married  woman  whose  husband  has  deserted 
her,  the  Court  may  direct  the  dividends  to  be  paid  to  her  until 
further  order.  Any  application  which  may  be  made  for  dealing 
with  the  capital  of  the  fund,  will  be  disposed  of  according  to  the 
usual  course  of  the  Court. 

Ji//y26, 27.        rjij^^  defendants  John  Mitchener  Cobb  and  William  Cobb  appealed, 
[5  My.  &  Cr.   and  insisted,  by  their  petition  of  appeal,  that  the  bill  ought  to  be 
-'        dismissed  with  costs. 

Mr.  Wakefield  and  Mr,  liandell,  for  the  plaintiff.     *     *     * 

[  149  ]  Mr.  Knight  Bruce  and  Mr.  RudaU,  in  support  of  the  appeal,  *   * 

maintained  that  the  utmost  interest  given  by  the  will  was  a  limited 
interest,  to  continue  during  widowhood ;  and  not  an  absolute  interest, 
subject  to  a  condition  that  it  should  cease  upon  marriage. 

Mr.  Wakefield,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred   to  in  the 

following  judgment :] 
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The  Lord  Chancellor:  Ribhtok 

iff. 

The  defendants,  by  their  appeal,  dispute  the  plaintiff's  title  to  any  Cobb. 
decree,  and  therefore  insist  that  she  has  no  title  either  to  the  600Z.  -Occ^e. 
or  to  the  2,000Z.  The  ease  as  to  the  two  sums  is  different ;  but  one 
objection  relied  upon  by  the  defendants  applies  to  both.  The 
defendants  insist  that  the  plaintiff,  having  been  supposed  *by  the  [  •iso  ] 
testator  to  be  the  widow  of  her  first  husband,  Sir  Niel  Campbell,  is 
not  entitled,  under  the  circumstances  proved  in  the  cause,  to  the 
legacies  given  to  her  by  his  will.  This  must  depend  upon  the 
circumstances  proved,  because  it  is  clear  that  mere  misapprehension 
on  the  part  of  a  testator  as  to  the  situation  of  a  legatee  will  not 
avoid  the  legacy.  After  looking  through  all  the  cases  upon  the 
subject,  which  are  but  few  in  number,  I  do  not  find  that  I  can  better 
define  what  circumstances  will  make  the  legacy  void  than  by 
adopting  the  words  of  Lord  Alvanley  in  Kennell  v.  Abbott  (i), 
namely,  that  when  a  legacy  is  given  to  a  person,  under  a  particular 
character,  which  he  has  falsely  assumed,  and  which  alone  can  be 
supposed  the  motive  of  the  bounty,  the  law  will  not  permit  him  to 
avail  himself  of  it,  and  therefore  he  cannot  demand  his  legacy.  I 
think  the  evidence  in  this  case  fails  to  bring  it  within  this  definition. 
That  the  plaintiff,  notwithstanding  her  marriage,  continued  to  call 
herself  Lady  Campbell,  was  not,  of  itself,  an  assumption  of  a  false 
character.  That  is  so  generally  done,  after  a  marriage  with  a 
second  husband  of  inferior  rank  to  the  first,  that  no  imputation  of 
improper  motives  can  be  founded  upon  it.  There  is,  however,  I 
think,  evidence  of  her  having  concealed  her  second  marriage,  or 
at  least  of  her  having  permitted  those  with  whom  she  lived,  and 
amongst  others  the  testator,  to  assume  and  believe  that  she  had  not 
been  married  a  second  time  ;  but  I  think  there  is  a  total  absence  of 
proof  that  this  was  done  from  any  improper  motive.  If,  indeed, 
there  had  been  proof  that  she  had  permitted  the  testator  to  entertain 
hopes  of  himself  marrying  her,  there  might  have  been  ground  for 
suspecting  that  the  concealment  of  her  first  marriage  had  arisen 
from  an  interested  motive ;  but  the  defendants,  by  some  evidence 
they  have  given,  have  displaced  any  such  supposition,  for  they  have 
^proved  a  statement  by  her  that  she  had  refused  proposals  of  [  *161  ] 
marriage  which  the  testator  had  made  to  her.  The  reason  she 
assigned  was  not,  in  all  probability,  the  true  one  ;  but  the  fact  she 
states  goes  far  not  only  to  remove  any  suspicion  of  improper  motives 
in  the  course  she  adopted,  but  to  negative  any  idea  that  the  testator's 
(1)  4  R.  R.  351 ;  see  p.  357  (4  Ves.  802,  809). 
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RiBHTON  testamentary  disposition  in  her  favour  was  influenced  by  any 
Cobb,  expectation  of  her  becoming  his  wife,  or,  in  the  words  of  Lord 
Alvanley,  that  the  assumed  character  was  alone  the  motive  of  the 
bounty.  It  is  obvious  that  the  rule,  that,  where  the  identity  of  the 
legatee  is  certain,  the  legacy  will  not  be  avoided  by  an  inaccuracy 
in  the  description  given  to  him,  will  be  destroyed,  if  the  Court 
permits  itself  to  speculate,  without  proof,  upon  what  may  have 
been  the  object  of  the  testator  in  giving  the  legacy.  In  Standen  v. 
Standen  (i),  it  was  impossible  to  ascertain  what  the  testator  would 
have  done  if  he  had  known  that  the  legatee  was  illegitimate,  or  in 
Schloss  V.  Stiebel  (2),  if  he  had  foreseen  that  he  should  die  before 
his  marriage  with  the  person  he  describes  as  his  wife.  The  Court, 
therefore,  must  be  satisfied  that  the  assumed  character  was  the 
motive  for  the  bounty.  That  the  testator  was  much  attached  to 
the  legatee  is  evident  from  the  provisions  of  the  will;  but  that  such 
attachment  existed  only  upon  the  supposition  that  she  was  unmarried, 
or  that  his  desire  of  benefiting  her  would  have  ceased  if  he  had 
known  of  her  being  married,  is  not  established. 

I  am,  therefore,  of  opinion  that  the  testator's  misapprehension  as 
to  the  situation  of  the  legatee  does  not  invalidate  the  legacies  to 
her,  and,  consequently,  that  she  is  entitled  to  the  5002.,  and  that 
the  2,0002.  legacy  is  free  from  this  objection.  But,  as  to  this 
legacy,  it  is  said  that  the  terms  of  the  gift  exclude  the  legatee,  being 

[  *162  ]  *Q,  married  woman,  from  claiming  it.  It  is,  first,  to  be  considered 
what  would  have  been  the  interest  of  the  legatee  in  the  2,0002.  if 
she  had  not  been  married.  It  is  a  gift  of  the  2,0002.  to  trustees, 
upon  trust  to  invest  it  in  the  public  funds,  and  to  pay  the  dividends 
to  her  so  long  as  she  shall  continue  single  and  unmarried,  with  a 
direction  that  if  she  sells,  assigns,  disposes  of,  or  anticipates  such 
dividends,  the  bequest  shall  be  revoked,  and  that  thereupon  the 
2,0002.  shall  become  part  of  the  residue.  If,  therefore,  she  had  been 
single  and  unmarried,  and  had  so  remained,  she  would  have  been 
entitled  to  the  dividends,  without  any  limitation  of  time.  Her 
interest  would  not  have  been  determinable  by  her  death,  but 
(independently  of  the  forfeiture  upon  alienation)  only  by  her  ceasing 
to  be  single  and  unmarried.  This  is  different  from  a  gift  of  dividends 
during  widowhood.  The  state  of  widowhood  must  determine  with 
the  life  of  the  widow;  but  the  gift,  so  long  as  the  legatee  shall 
remain  single  and  unmarried,  must  be  considered  as  requiring 
the  act  of  marriage  to  determine  the  interest.  This  gift,  therefore, 
(1)  2  Ves.  Jr.  689.  (2)  38  R  B.  67  (6  Sim.  1). 
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is  of  the  dividends  of  stock,  without  limitation  as  to  time,  which      Rishton 
carries  the  stock  itself :  Page  v.  Leapingwell  (i)  [and  other  cases] .  cobb. 

It  was  contended,  that  the  direction  to  pay  the  dividends  to  the 
legatee  so  long  as  she  shall  remain  single  and  onmarried,  was  a 
limitation,  and  not  a  condition.  In  Marples  v.  Bainbridge  (2),  Sir 
T.  Plumbb  rejected  the  distinction.  His  judgment  upon  that  point 
has  been  objected  to;  and  in  this  case,  the  distinction  does  not 
appear  to  me  to  be  material,  because,  if  the  situation  of  the  legatee 
does  not  make  the  legacy  altogether  void,  *which  I  think  it  does  [  •153  ] 
not,  this  provision  must  be  rejected  as  inapplicable.  To  consider 
the  being  single  as  a  condition  precedent  would  be  inconsistent 
with  the  cases  which  have  decided  that  an  error  in  describing  the 
status  of  the  legatee  does  not  avoid  the  legacy ;  and  if  it  be  con- 
sidered as  a  condition  subsequent,  or  as  a  limitation  until  marriage, 
the  gift  is  not  affected  by  it.  In  Croinmelin  v.  Crommelin  (3)  pro- 
visions in  a  father's  will  respecting  his  daughter's  marriage,  were 
held  not  to  apply  to  a  daughter,  who,  having  married  in  her  father's 
lifetime,  after  his  death  married  a  second  time.  In  Bird  v. 
Hunsdon  (4),  a  direction  to  pay  interest  to  maintain  a  legatee  so 
long  as  she  remained  single,  with  a  gift  over  upon  her  death,  was 
held  to  give  to  the  legatee  the  interest  for  life,  notwithstanding 
her  marriage.  In  that  case,  considerable  violence  was  done  to  the 
directions  of  the  testator,  to  effectuate  his  apparent  general  intent. 
In  this  case,  all  that  is  necessary  to  carry  his  general  intent  in 
favour  of  the  legatee  into  effect,  is  to  reject  a  provision  inapplicable 
to  the  real  situation  of  the  legatee.  There  is  no  gift  over,  upon 
marriage  or  upon  death,  but  only  upon  alienation,  which  is  void, 
because  inconsistent  with  the  interest  given. 

This  case  is  certainly  very  peculiar  in  its  circumstances ;  but, 
for  these  reasons,  I  am  of  opinion  that  the  decree  of  the  Vice- 
Chancellor  was  right  in  declaring  that  the  plaintiff  was  absolutely 
entitled  to  the  500Z.  and  2,000{. ;  and  if  so,  the  defendants  cannot 
object  to  the  other  directions,  which  do  not  affect  them,  but  are 
necessary  in  consequence  of  the  situation  of  the  plaintiff  being  that 
of  a  married  woman  deserted  by  her  husband. 

The  case  is  certainly  one  of  considerable  difficulty ;  but  after  one 
decision  upon  it,  which  I  think  right,  I  cannot  make  the  legatee 
bear  even  her  own  expenses  of  a  second  discussion.    I,  therefore. 

Dismiss  the  appeal^  with  costs. 

(1)  11  E.  E.  234  (18  Ves.  463).  (3)  See  12  E.  E.  278,  n.  (3  Ves.  227). 

(2)  16B.E. 271,273(1  Madd.590, 592).  (4)  19  E.  E.  82  (2  Swanet.  3423. 
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v.-c. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[167] 


[  -m  ] 


MUNDY  V.  JOLLIFFE.  (1) 

(6  My.  &  Cr.  167—177 ;  S.  0.  9  L.  J.  (N.  S.)  Ch.  95;  3  Jur.  1045 ;  4  Jur.  621 ; 

revg.  9  Sim.  413.) 

The  expenditure  of  money  by  a  plaintiff  pursuant  to  a  verbal  contract 
for  a  lease  may  be  a  sufficient  act  of  part  performance  to  take  the  case 
out  of  the  Statute  of  Frauds.  Specific  performance  of  a  parol  agreement 
to  grant  a  lease  enforced  against  the  intended  landlord,  on  the  groimd  of 
part  performance,  and  on  evidence  consisting  of  a  memorandum  by  the 
landlord,  the  parol  testimony  of  a  witness  present,  and  the  draft  of  a  lease 
prepared  by  the  landlord*s  steward,  though  the  draft  of  the  lease  provided 
that  the  tenant  should  do  an  act  for  the  landlord's  benefit,  which  was  not 
mentioned  in  the  landlord's  memorandum  or  the  witness's  testimony. 

This  was  a  bill  filed  by  a  tenant  against  his  landlord,  for  the 
specific  performance  of  a  parol  agreement  to  grant  a  lease,  on  the 
ground  of  part  performance  of  the  agreement  on  the  part  of  the 
tenant. 

The  bill  stated  that,  in  and  for  some  time  previously  to  the  n^onth 
of  January,  1826,  the  plaintiff  occupied  a  farm  called  Lylands,  in 
the  parish  of  Buriton,  which  is  part  of  the  borough  of  Petersfield, 
ill  Hampshire,  as  tenant  from  year  to  year,  of  the  defendant,  Hylton 
JoUiffe,  at  the  yearly  rent  of  120Z.,  without  being  bound  to  repair 
the  buildings,  or  to  drain  the  land;  and  that  in  the  month  of 
January,  1826,  the  plaintiff  and  the  defendant  Hylton  Jolliffe,  and 
Mr.  Hector  his  steward,  met  upon  the  farm ;  and  that  it  was  then 
agreed,  that  the  plaintiff  should  have  a  lease  of  the  farm  for  fourteen 
years  from  the  29th  of  September,  1825,  determinable  by  either 
part}'  at  the  6nd  of  the  first  seven  years  on  giving  six  months' 
notice,  at  the  existing  rent  of  120Z.,  and  upon  the  terms  of  the 
plaintiff  undertaking,  at  his  own  expense,  well  and  effectually  to 
drain  the  lands  upon  the  farm,  and  to  lay  down  into  pasture  the 
only  piece  of  arable  land  which  the  farm  contained,  and  to  keep  the 
♦buildings  in  repair,  the  defendant  Hylton  Jolliffe  finding  the  timber ; 
and  that  thereupon  the  defendant  Hylton  Jolliffe  gave  instructions 
in  writing  to  Mr.  Hector  for  the  preparation  of  the  lease,  and 
that  such  instructions  were  in  the  terms  following:  "Mundy, 
junior,  to  have  a  lease  for  seven  or  fourteen  years,  to  be  found 
timber  for  repairs,  and  to  put  down  tile  and  stone  drains,  in  all  the 
fields  necessary,  at  his  own  expense ;  to  stand  at  the  present  rent." 

The  bill  also  stated  that  the  draft  of  the  lease  was  prepared  by 
a  clerk  of  Mr.  Hector,  and  under  his  directions,  but  that  in 
conse(iuence  of  Mr.   Hector   soon   afterwards  retiring  from    the 

(1)  McManm  v.  CmJcv  (1887)  35  Ch.  D.  681. 
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stewardship,  the  lease  was  never  engrossed  or  executed,  and  that  Mundy 
the  plaintiff  had  lately  discovered  such  to  be  the  case,  and  that  jolliffe. 
the  draft  of  the  lease  still  remained  in  the  possession  of  the 
defendants,  or  one  of  them ;  and  that  the  plaintiff,  in  part  per- 
formance of  the  agreement  for  the  lease,  drained  the  lands  of  the 
farm,  laid  the  piece  of  arable  land  into  pasture,  and  repaired  the 
bnildings  according  to  the  agreement ;  and  that,  in  the  draining 
and  repairs,  he  expended  150i.,  besides  his  own  skill  and  labour, 
and  besides  the  expense  of  laying  the  arable  land  into  pasture ;  and 
that  on  the  25th  of  March,  1835,  the  plaintiff  received  a  notice  to 
quit  at  Michaelmas  next,  and  that  such  notice  was  dated  the  10th 
of  March,  and  was  signed  by  the  defendant  Hylton  JoUiffe,  and 
that  the  plaintifr  then  discovered,  for  the  first  time,  that  the  lease 
had  never  been  engrossed  or  executed. 

The  bill  proceeded  to  state  that  the  defendant  Hylton  JoUiffe, 
and  the  other  defendant,  Sur  W.  G.  H.  JoUiffe,  to  whom  the 
defendant  Hylton  JoUiffe  had  lately  conveyed  his  interest  in  the 
borough  of  Petersfield  and  also  some  share  of  his  interest  in  the 
lands  agreed  to  be  demised  to  the  plaintiff,  had,  in  Michaelmas 
Term,  1835,  *commenced  an  action  of  ejectment  against  the  plaintiff,  [  •igq  ] 
in  which  they  had  deUvered  a  declaration,  and  which  was  then 
pending. 

The  bill  charged  that,  in  the  year  1833,  the  then  steward  of  the 
defendant  Hylton  JoUiffe  applied  to  the  plaintiff  to  give  up  the  piece 
of  land  formerly  arable,  which  had  been  laid  down  into  pasture, 
and  which  had  been  drained,  and  at  the  same  time  offered  to  make 
to  the  plaintiff  a  proper  allowance  for  the  expense  of  draining  and 
laying  it  down,  and  to  make  a  reduction  of  8/.  per  annum  in  the 
rent  of  the  farm ;  and  that,  the  plaintiff  having  consented  to  those 
terms,  the  piece  of  land  was  accordingly  given  up. 

The  bill  prayed  that  the  defendants  might  specifically  perform 
the  agreement,  and  execute  the  lease,  and  might  be  restrained  from 
prosecuting  the  action  of  ejectment,  or  any  other  proceeding  at  law 
against  the  plaintiff. 

The  defendant  Hylton  JoUiffe,  by  his  answer,  did  not,  in  terms, 
insist  upon  the  Statute  of  Frauds,  but  he  stated  that,  although  it 
was  in  contemplation  in  or  about  the  year  1826  to  grant  to  the 
plaintiff  a  lease  of  the  farm,  no  such  lease  was  ever  executed  by 
him  (the  defendant),  and  that  no  memorandum  or  agreement  for 
such  lease  was  ever  signed  by  him  or  by  the  plaintiff :  and  that 
such  lease  never  having  been  granted,  nor  any  agreement  for  the 
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MuNDY       same  binding  on  either  party  either  executed  or  signed,  he  believed 

JoLLiFFB.     ^^^^  ^^®  plaintiff  did  not,  during  his  subsequent  occupation  of  the 

farm,  put  down  tiles  and  stones  for  draining,  in  all  the  fields 

necessary,  at  his  own  expense,  or  consider  himself  bound,  or  act  as 

if  he  was  bound,  by  the  terms  on  which  the  defendant  had  agreed 

[  •iTO  ]  to  grant  the  plaintiff  a  lease,  and  that  he  *believed  that  the  plaintiff 
had  not,  during  his  occupation  of  the  farm  since  1826,  paid  the  full 
rent  intended  to  be  reserved  in  the  lease,  or  put  down  the  tiles  and 
stones  for  draining  the  fields  at  his  own  expense ;  and  that,  on  the 
contrary,  the  draining  and  other  tiles,  had  been  supplied  to  the 
plaintiff  at  the  defendant's  expense  since  the  month  of  January, 
1826,  and  that  some  sums  of  money  had  been  paid  on  account  of 
the  defendant  for  repairs  of  buildings  on  the  farm  after  1826 ;  and 
that  the  plaintiff  had  been  allowed  various  deductions  out  of  his 
rent,  and  in  particular  that  the  expenses  incurred  by  the  plaintiff 
in  draining  and  in  laying  down  the  arable  land  into  pasture,  and  in 
repairs,  had  been  allowed  to  the  plaintiff  out  of  his  rent,  and  that 
although  the  lease,  as  stated  in  the  plaintiff's  bill,  purported  to 
contain  a  covenant,  on  the  plaintiff's  part,  not  to  grub  up  hedges 
or  fences,  the  plaintiff  had  grff5bed  up  two  ends  of  a  quickset  hedge, 
and  had  cut  down  the  remainder  of  the  hedge  close  to  the  ground, 
by  which  the  farm  had  been  materially  injured ;  and  that  although, 
according  to  the  draft  lease,  the  plaintiff  was  to  do  the  draining 
within  the  two  first  years  of  the  term,  very  little  of  it  was  done, 
until  the  year  1881  or  1832;  and  that,  although  the  draft  lease 
purported  to  contain  a  covenant  to  use  on  the  farm  all  the  manure 
produced  on  it,  the  plaintiff  almost  always  removed  the  manure 
made  on  the  farm  to  another  farm,  which  did  not  belong  to  the 
defendant,  and  that  after  the  plaintiff  had  received  notice  to  quit 
the  farm,  he  had  removed  all  the  manure  then  on  the  farm  to  other 
lands,  not  the  property  of  the  defendant. 

The  notice  to  quit,  and  the  action  of  ejectment,  and  the  sale  of 
the  lands  from  the  one  defendant  to  the  other,  were  admitted  by  the 
answers  of  the  respective  defendants. 

[  171  ]  The  plaintiff  proved,  by  the  examination  of  witnesses,  that  Mr. 

Hector  was  the  steward  of  the  defendant  Hylton  Jolliffe  for  many 
years,  until  after  the  month  of  January,  1826.  He  also  proved,  by 
examining  Mr.  Hector  as  a  witness,  that  the  meeting  alleged  in  the 
bill  took  place  between  the  plaintiff  and  the  defendant  Hylton 
Jolliffe  and  the  witness,  and  that  an  agreement  for  a  lease  was 
then  verbally  made  in  certain  terms  stated  by  the  witness,  which 
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corresponded  with  the  terms  stated  in  the  bill,  except  that,  as  to  the  Mundt 
draining,  the  witness  stated  the  agreement  to  be  that  the  plaintiff  jollippb. 
should  drain  the  farm  where  necessary ;  and  he  proved,  as  an 
exhibit,  a  paper  of  memorandums,  in  the  defendant's  (Hylton 
JoUiffe's)  handwriting,  but  unsigned,  given  to  him  by  the  defendant 
on  the  15th  of  January,  1826,  in  which  was  a  memorandum  in 
terms  corresponding  with  those  stated  in  the  bill  (i) ;  and  the 
witness  stated  that  before  he  relinquished  his  stewardship,  he 
caused  to  be  prepared  the  draft  of  a  lease  in  pursuance  of  the 
instructions  contained  in  the  memorandum.  He  identified,  as 
exhibits  iLe  draft,  and  also  a  fair  copy  of  it  made  by  his  clerk, 
and  said  He  was  unable  to  state  why  the  lease  was  never  executed ; 
but  he  believed  it  must  have  arisen,  so  far  as  he  was  concerned, 
from  a  pressure  of  other  business,  and  from  his  being  then  about 
to  retire  altogether  from  professional  business. 

The  draft  lease,  proved  as  an  exhibit,  contained,  besides  the 
stipulations  mentioned  in  the  memorandum,  covenants  to  lay  down 
the  piece  of  arable  land  into  pasture,  and  not  to  grub  up  hedges  or 
fences  except  for  the  purposes  of  making  or  repairing  them,  and, 
after  the  whole  of  the  land  should  be  laid  down  into  pasture,  *then  [  «i72  ] 
to  spread  on  the  land  all  the  manure  to  be  made  of  the  hay  to  be 
cut  on  the  premises,  except  in  the  last  year  of  the  term  ;  and,  in  the 
last  year,  to  leave  all  the  manure  of  the  former  year,  and  also  to 
feed  certain  cattle  in  the  last  year  on  the  lands,  or  otherwise  to 
bring  on  the  land  certain  quantities  of  manure.  The  stipulation, 
in  the  draft  lease,  as  to  draining,  was  to  drain  all  and  every  part  of 
the  arable  and  pasture  land. 

The  plaintiff  proved,  by  the  examination  of  witnesses,  that  he 
had  laid  down  the  piece  of  land  into  pasture  in  the  year  1827  ;  that 
he  had  done  the  draining  and  the  repairs  by  the  end  of  the  year 
1828,  or  thereabouts ;  and  that  the  only  allowances  made  to  him 
for  draining  or  repairs  were  for  draining  a  piece  of  bog  ground  not 
forming  part  of  the  same  holding  as  the  farm  in  question,  and  for 
materials  used  to  repair  the  damage  occasioned  by  a  tempest.  He 
proved  that  the  hedge  mentioned  in  the  defendant's  answer  had 
been  grubbed  up  by  the  permission  of  the  steward  for  the  time 
being  of  the  defendant  (Hylton  JoUiffe),  and  that  such  permission 
was  given  upon  the  groimd  that  the  hedge  was  injurious  to  the 
farm.  He  proved  that  whatever  manure  had  been  removed  from 
the  farm  had  been  manure  made  from  straw  and  fodder  not  grown 
'  (1)  The  memorandum  stated  the  length  of  the  term  thus :  **  7 — 14  years." 
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M0NDT  upon  the  farm ;  and  that,  in  the  opinion  of  various  witnesses,  it 
JoLLiFFE.  was  not  contrary  to  the  course  of  good  husbandry  to  do  so ;  and 
that  he  had,  at  various  times,  purchased  manure  for  the  farm ;  and 
that,  after  being  served  with  notice  to  quit,  the  whole  of  the  manure 
then  on  the  farm  was  spread  upon  it,  and  that  none  was  removed 
from  the  farm  after  notice  to  quit. 

The    defendant  Hylton   Jolliffe   cross-examined    the   plaintiff's 
witnesses,  and   also   examined  witnesses    of    his   own;    but  did 
not,  by  so  doing,  affect  the  evidence  which   has  been   stated  in 
this  report. 
[  173  ]  The  cause  came  on  to  be  heard  before  the  Vice-Chancellor,  who 

dismissed  the  bill,  with  costs,  [as  reported  in  9  Simons,  413] . 
The  plaintiff  now  appealed  from  his  Honour!s  decision. 

The  Solicitor-General,  Mr.  Wakefield,  and  Mr.  Duckworth,  for 
the  plaintiff. 

Mr.  Jacob,  Mr.    Wigram,   and   Mr.  Lqftus  Wigravi,  for   the 
defendants. 

^-ov.  5.       The  Lord  Chancbllok  : 

The  bill  seeks  a  specific  performance  of  a  verbal  contract  for  a 
lease,  founded  upon  part  performance.  The  contract,  as  stated  in 
the  bill,  is  for  a  lease  for  fourteen  years,  from  the  29th  of  September, 
1825,  determinable  by  either  party  at  the  end  of  the  first  seven 
years,  upon  six  months'  notice.  The  rent  1201.  The  lessee  well 
and  effectually  to  drain  the  lands,  and  to  lay  down  a  piece  of  arable 
into  pasture,  and  to  put  and  keep  the  buildings  in  good  and 
substantial  repair,  the  landlord  finding  timber  for  the  tenant. 

The  tenant's  bill  has  been  dismissed,  with  costs,  by  the  Vice- 
Chancellor,  upon  the  ground  that  there  was  not  evidence  of  a 
concluded  agreement ;  and,  at  the  Bar,  it  has  been  contended  that 
the  evidence  does  not  prove  the  agreement  as  stated  in  the  bill. 
This  is  the  only  question  to  be  inquired  into ;  because,  if  an  agree- 
ment be  proved,  there  is  no  doubt  of  the  part  performance.  The 
drainage  and  the  repairs  are  distinctly  proved,  and  the  defendant, 
who  did  not  attempt  to  disprove  the  fact,  has  wholly  failed  in 
proving  the  case  set  up  in  his  answer,  of  such  works  having  been 
done  at  his  expense.  Of  the  contract  so  stated  in  the  bill,  there 
[  •174  ]  *is  evidence,  first,  of  the  defendant's  own  memorandum  of 
instructions  given  by  him  to  his  steward  in  these  words:  **Mundy 
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jnnior,  to  have  a  lease  for  7 — 14  years,  to  be  found  timber  for  Mukdt 
repairs,  and  to  put  down  tile  and  stone  drains  in  all  the  fields  jolliffb. 
necessary  at  his  own  expense ;  to  stand  at  the  present  rent."  This 
memorandum  is  not  the  agreement  itself,  or  binding  upon  the 
tenant;  but  it  is  evidence,  against  the  landlord,  of  what  it 
contained;  and  it  does,  in  fact,  provide  for  all  the  terms  of  the 
agreement  as  stated,  except  as  to  laying  down  the  piece  of  arable 
land.  It  proves,  first,  the  rent  agreed  upon ;  secondly,  the  term 
to  be  fourteen  years,  determinable  at  the  end  of  seven,  by  the 
words  "  7 — 14;  '*  thirdly,  that  the  tenant  was  to  do  repairs,  by  the 
provision  that  the  landlord  was  to  find  timber  for  that  purpose ; 
fourthly,  that  the  tenant  was  to  drain  the  lands.  The  bill  says, 
well  and  effectually,  which  the  landlord  considered  to  be  with  tile 
and  stone.  The  next  piece  of  evidence  is  the  draft  of  a  lease, 
prepared  by  the  steward  of  the  landlord,  which  includes  the 
provisions  as  to  laying  down  the  arable  land  into  pasture.  The 
next  evidence  is,  the  deposition  of  Mr.  Hector,  who  was  present 
when  the  contract  was  made  between  the  landlord  and  the  tenant, 
and  which  corresponds  with  the  statement  in  the  bill  and  in  the 
memorandum  as  to  the  provisions  of  the  agreement,  but  is  silent  as 
to  the  provisions  for  laying  down  the  arable  into  pasture.  Such  is 
the  evidence,  so  far  as  it  relates  to  the  fact  of  a  contract  having 
been  entered  into,  and  the  terms  of  it. 

As  to  the  grounds  upon  which  the  bill  was  dismissed,  namely, 
that  no  contract  was  ever  concluded,  it  is,  first,  to  be  observed,  that, 
upon  this  supposition,  Mr.  Hector  must  be  guilty  of  the  most 
deliberate  perjury,  and  the  landlord  must  be  supposed  to  have 
given  written  instructions  to  his  steward  to  prepare  a  lease, 
specifying  the  terms  before  such  terms  had  been  agreed  upon, 
and  ♦the  steward  must  have  prepared  the  draft  of  a  lease,  with  [  'its  ] 
very  minute  stipulations  between  the  landlord  and  tenant,  no 
such  stipulations  having  been  agreed  upon;  and  the  tenant 
must  have  expended  very  considerable  sums,  proved  to  have 
been  far  beyond  what  a  tenant  from  year  to  year  ever  does 
expend,  without  any  security  for  the  permanence  of  his  tenure. 

Two  circumstances  are  rehed  upon,  in  the  judgment  of  the 
Vicb-Chancellor,  as  showing  that  there  never  was  a  binding 
agreement :  First,  that  the  agreement,  as  stated  in  the  bill,  was 
to  drain  the  lands,  and  the  draft  lease  provided  for  draining  all 
and  every  part  of  the  arable  and  pasture  land;  whereas  the 
memorandum  of  instructions  for  the  steward   and   the   evidence 
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MuNDT  of  Mr.  Hector  speak  only  of  draining  the  farm  where  necessary : 
JoLMFFK.  ftJidj  secondly,  the  omission,  in  the  memorandum,  and  in  the 
evidence  of  Mr.  Hector,  of  the  provision  as  to  laying  down  the 
arable  land  into  pasture.  As  to  the  first,  I  cannot  discover  any 
such  discrepancy  as  to  lead  to  a  conclusion  that  no  contract  was 
concluded.  An  agreement  to  drain  necessarily  means  to  drain 
where  necessary,  as  an  agreement  to  repair  is  to  repair  where 
repairs  are  required ;  and  that  this  was  so  understood,  is  exemplified 
by  the  act  of  the  steward,  who,  under  instructions  to  provide  for 
draining  in  all  the  fields  necessary,  inserted  a  covenant,  in  the 
draft  lease,  for  draining  all  and  every  part  of  the  arable  and 
pasture  land.  It  is  also  to  be  observed,  that  the  plaintiff,  by  his 
bill,  states  the  contract  most  strongly  against  himself,  and  the 
defendant  has  not  proved  any  default  in  the  plaintiff  in  not  draining 
according  to  the  contract. 

As  to  the  provision  for  laying  down  the  arable  land  into  pasture, 
the  Yige-Ghangellor  has  suggested  that  this  was  probably  after- 
wards thought  of  by  the  steward.    That  may  be  so;  but  it  was 

[  •176  ]  competent  to  the  parties  to  *add  to  or  vary  the  verbal  contract ; 
and  if  this  provision  were  afterwards  added  and  agreed  to  by  the 
parties,  the  altered  agreement  would  not  be  the  less  binding  upon 
the  parties.  This  supposition,  indeed,  would  explain  how  the 
memorandum  and  the  deposition  of  Mr.  Hector,  who  speaks  to 
the  meeting  between  the  landlord  and  the  tenant,  are  silent  as 
to  this  provision ;  but  the  draft  lease,  being  the  act  of  the  land- 
lord's agent,  is  evidence  against  him ;  and  there  is,  besides,  the 
fact  of  the  tenant  having  been  at  the  expense  of  converting  the 
arable  piece  of  land  into  pasture, — all  which  affords  evidence  of 
this  provision  having  been  part  of  the  ultimate  contract;  but  if 
there  had  been  no  evidence  of  this,  the  statement  of  this  provision 
would  be  against  the  tenant,  and  which  it  is  proved  he  had 
performed.  It,  therefore,  would  introduce  no  difficulty  in  doing 
justice  between  the  parties.  In  the  case  of  Gregory  v.  Mighell  (i), 
the  bill  alleged,  as  part  of  the  agreement,  that  the  taxes  and 
necessary  repairs  were  to  be  borne  by  the  tenant;  but  this  was 
not  noticed  by  the  witness  who  was  present  and  proved  the  verbal 
agreement.  Sir  W.  Gbant  decreed  a  specific  performance  upon 
the  grounds,  first,  that  the  statement  was  an  admission  against 
the  plaintiff  himself;  and,  secondly,  that  it  was  immaterial,  the 
stipulation  being  for  no  more  than  the  tenant  must  have  done 

(1)  HE.  E.  207(18Ve8.  328). 
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without  it.     Both  these  grounds  are  to  be  found  in  this  case.       Mundt 
The  statement  is  an  admission  against  the  plaintiff  himself,  and     jolltffe. 
is  immaterial  so  far  as  relates  to  any  thing  remaining  to  be  done. 

The  defendant  has  endeavoured  to  set  up,  as  a  defence,  acts  of 
the  tenant  which  would  have  been  breaches  of  the  covenant,  if  a 
lease  had  been  executed.  In  this  I  think  he  has  wholly  failed; 
for  instance,  he  charges  the  *tenant  with  having  grubbed  up  a  [  *in  ] 
hedge,  and  it  is  proved  to  have  been  done  with  the  approbation 
of  his  own  steward.  This  ground  of  defence  assumes  the  existence 
of  the  agreement;  and  if,  upon  that  supposition,  the  landlord 
never  complained  of  the  conduct  of  his  tenant,  but  permitted  him 
to  act  upon  the  faith  of  the  contract,  it  would  require  a  strong 
case  to  enable  the  landlord  to  raise  such  objections,  for  the  first 
time,  when  the  tenant  claimed  the  benefit  of  it. 

In  the  view  I  take  of  the  case,  it  is  not  necessary  to  advert 
further  to  the  answer  and  to  the  defence  there  set  up.  Courts 
of  equity  exercise  their  jurisdiction,  in  decreeing  specific  perform- 
ance of  verbal  agreements,  where  there  has  been  part  performance, 
for  the  purpose  of  preventing  the  great  injustice  which  would 
arise  from  permitting  a  party  to  escape  from  the  engagements 
he  has  entered  into,  upon  the  ground  of  the  Statute  of  Frauds, 
after  the  other  party  to  the  contract  has,  upon  the  faith  of  such 
engagement,  expended  his  money  or  otherwise  acted  in  execution 
of  the  agreement.  Under  such  circumstances,  the  Court  will 
struggle  to  prevent  such  injustice  from  being  effected ;  and,  with 
that  object,  it  has,  at  the  hearing,  when  the  plaintiff  has  failed 
to  establish  the  precise  terms  of  the  agreement,  endeavoured  to 
collect,  if  it  can,  what  the  terms  of  it  really  were.  It  is  not 
necessary,  in  this  case,  to  adopt  any  such  course  of  proceeding; 
for  I  think  an  agreement  for  a  lease  sufficiently  proved,  and 
that  acts  of  part  performance  are  proved,  so  as  to  take  the  case 
oat  of  the  Statute  of  Frauds;  and  I  think  the  defences  set  up 
have  wholly  failed. 

It  follows  that  the  decree  of  the  Yioe-Chanoellor  must  be 
reversed,  and  that  there  must  be  a  decree  for  a  specific 
performance  of  the  agreement,  as  stated  in  the  bill,  and  a 
reference  to  settle  the  lease,  if  the  parties  differ  about  it;  and 
the  defendant  must  pay  the  costs  of  the  suit. 
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MUNCH  V.  COCKEEELL. 

(5  My.  &  Cr.  178—228 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  153  ;  4  Jur.  140 ;  9  Sim.  339.) 

Half  of  a  trust  fund  held  on  the  trusts  of  a  settlement  of  1778  was 
resettled  by  a  settlement  of  1791.  In  a  suit  to  administer  the  trusts  of  the 
settlement  of  1778,  that  half  was,  in  the  year  1809,  ordered  to  be  transferred 
to  the  trustees  of  the  settlement  of  1791.  The  transfer  was  never  made, 
nor  was  it  ever  applied  for  by  the  trustees  of  the  settlement  of  1791.  In 
1827  the  parties  beneficially  entitled  under  the  settlement  of  1791  were 
adult  and  8ui  juris.  The  then  present  investment  of  the  trust  fund  was, 
as  it  had  for  many  years  before  been,  an  investment  in  India,  subject  to 
the  control  of  the  trustees  of  1778,  but  those  trustees  were  and  had  long 
been  in  England.  The  parties  so  beneficially  entitled  knew  of  and  acquiesced 
in  the  investment,  and  never  required  that  their  half  of  the  fund  should  be 
transferred  to  the  trustees  of  1791.  The  trust  fund  was  afterwards  last 
by  the  failure,  in  1830,  of  a  house  of  business  in  India:  Held,  that  the 
parties  beneficially  entitled  were  precluded  from  insisting  that  the  trustees 
of  1778  were  liable  to  make  good  the  loss  by  reason  of  their  not  having 
made  the  transfer  to  the  trustees  of  1791. 

Trustees  in  England  held  liable  for  the  loss  of  a  balance  of  money  which 
they  knew  to  be  in  the  hands  of  a  house  of  business  in  India,  and  not 
invested  upon  proper  securities,  although  the  cestuis  que  trust  had  consented 
that  the  house  in  India  should  have  the  management  of  their  affairs  there ; 
for  it  did  not  appear  that  the  cestuis  que  trust  knew  that  the  balance,  instead 
of  being  properly  invested,  remained  in  the  hands  of  the  house  in  India. 

Distinction  between  the  degree  of  knowledge  and  sanction  necessary  to 
exonerate  trustees  from  a  breach  of  trust,  and  that  which  is  nocessar}'  to 
preclude  the  cestuis  que  trust  from  complaining  of  an  omission  which,  if 
concurred  in  by  the  cestuis  que  trust,  did  not  constitute  a  breach  of  trust. 

This  cause  came  before  the  Lord  Chancellor,  upon  two  appeals 
— one  by  Sir  Charles  Kushout  Cockerell,  Bart.,  as  the  executor 
of  Sir  Charles  Cockerell,  Bart.,  deceased;  and  the  other  by  the 
executors  of  Henry  Trail,  deceased — against  a  decree  of  the 
Vice-Chancbllor,  by  which  it  had  been,  in  effect,  declared  that 
Sir  Charles  Cockerell  and  Mr.  Trail,  as  trustees  of  a  settlement 
of  the  year  1778,  were  liable  to  make  good  to  the  late  plaintiff, 
Harriet  Elizabeth  Munch,  one  moiety  of  a  trust  fund  of  164,999 
sicca  rupees.  This  trust  fund  arose  from  a  sum  of  164,000  sicca 
rupees,  which  had  been  invested  upon  a  Government  note  of 
the  East  India  Company,  under  the  control  of  the  house  of 
Palmer  &  Co.,  of  *Calcutta,  and  which  had  been  paid  off  by  the 
East  India  Company  in  the  year  1823,  when  Palmer  &  Co.  took 
a  new  note  from  the  East  India  Company  for  114,800  sicca 
rupees,  but  retained  the  remaining  49,200  sicca  rupees  as  a  cash 
balance  in  their  hands;  and  they  not  only  never  invested  that 
cash  balance,  but  they,  subsequently,  at  some  time  before 
the  4th  of  January,  1830,  converted  into  money  the  note  for  the 
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114,800  sicca  rupees,  and  appropriated  the  produce  of  such  Munch 
conversion  to  their  own  use ;  and  on  the  4th  of  January,  1830,  cockerell. 
they  stopped  payment,  and  subsequently  were  declared  insolvent. 
The  cash  balance  then  in  their  hands  upon  the  trust  account 
amounted  to  nearly  50,200  sicca  rupees,  so  that  the  whole 
amount  of  the  fund  in  question  in  this  cause  was  164,999  sicca 
rupees,  of  which  one  moiety  was  82,499  sicca  rupees.     *     *     * 

The  substance  of  the  case  was  this : 

The  164,999  sicca  rupees  were  part  .of  a  trust  *fund,  subject  [  'isi  ] 
to  the  trusts  of  a  settlement  of  1778,  which  authorized  the 
investment  of  the  trust  funds  upon  the  paper  of  the  East  India 
Company;  and  the  whole  beneficial  interest  in  that  trust  fund 
became  vested,  under  the  settlement  of  1778,  in  Harriet  Barton, 
afterwards  Silberschildt,  and  Elizabeth  Barton,  afterwards  Le 
Gros,  subject  to  the  previous  successive  life  interests  of  their 
parents,  William  Barton,  and  Harriet  his  wife.  (The  particular 
terms  of  this  settlement  will  be  found  to  be  more  fully  stated  by 
the  Lord  Chancellor  :  see  post,  pp.  279,  280.) 

In  the  year  1791,  on  the  marriage  of  Harriet  Barton  with 
Jacob  Frederic  Silberschildt,  her  share  of  the  trust  funds  of  1778 
was  assigned  to  Archibald  Paxton,  Sir  William  Paxton,  and 
John  Le  Gros,  as  trustees  for  investment  in  such  securities, 
except  private  personal  security,  as  Silberschildt  and  wife,  or  the 
survivor  of  them,  or  as  Archibald  Paxton,  Sir  William  Paxton, 
and  John  Le  Gros,  or  the  survivors  or  survivor  of  them,  after 
the  decease  of  Silberschildt  and  wife,  should  think  fit ;  to  be  held 
upon  trust  for  Silberschildt  and  wife,  successively,  for  their  lives, 
and,  after  their  deaths,  for  their  children  equally. 

Elizabeth  Barton  married  William  Le  Gros,  and  they  had  a 
son,  William  Beaufoy  Le  Gros;  but  it  did  not  appear  whether 
any  settlement  of  their  share  of  the  trust  property  of  1778  was 
made  on  their  marriage. 

One  moiety  of  the  164,999  sicca  rupees,  now  in  question,  was 
comprised  in  the  settlement  of  1791. 

In  the  year  1792,  Sir  Charles  Cockerell,  Henry  Trail,  and 
William  Logan,  were  appointed  trustees  of  the  settlement  of  1778, 
jointly  with  John  Evelyn,  a  continuing  trustee  of  that  settlement. 

In  the  year  1799,  William  Barton   died ;    and,  soon  after  his       [  182  ] 
death,  his  widow,  Harriet,  married  Thomas  Butler  Eyles. 

There  were  five  children  of  the  marriage  of  Mr.  and  Mrs. 
Silberschildt,  but  two  only  lived  to  attain  vested  interests  in  the 
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Munch       property    comprised    in    the    settlement   of    1791,   viz.:    Harriet 
CocKEKELL,    Elizabeth  and  Mary  Elizabeth.    Harriet  Elizabeth  married  Hans 
Frederick  Munch,  and  she  was  the  original  plaintiff  in  this  cause. 
Mary  Elizabeth  died,  unmarried,  in  the  year  1830. 

Previously  to  the  settlement  of  1778,  a  settlement  of  1774 
existed,  for  which  the  settlement  of  1778  was  substituted. 

In  the  year  1802,  Eyles  and  wife  instituted  a  suit,  which  will 
be  called,  in  this  report,  Eyles  v.  Evelyn ,  in  the  Court  of  Chancery 
in  England,  against  Evelyn,  Sir  C.  Cockerell,  Trail,  Logan,  and 
William  Le  Gros  and  wife,  and  William  Beaufoy  Le  Gros,  their 
son,  and  Silberschildt  and  wife  and  their  children,  praying  that 
the  trusts  of  the  settlements  of  1774  and  1778  might  be  carried 
into  execution,  and  that  an  account  of  the  property  comprised 
in  them  might  be  taken. 

In  the  year  1804,  a  decree  was  made,  in  Eyles  v.  Evelyriy 
directing  inquiries  as  to  the  trust  funds  comprised  in  the 
settlement  of  1778,  and  as  to  the  children  of  Barton  and  wife, 
Silberschildt  and  wife,  and  William  Le  Gros  and  wife. 

At  a  subsequent  period  of  the  year  1804,  Mrs.  Silberschildt 
died;  and  in  the  year  1805  Mrs.  Eyles  died,  and  her  husband 
Thomas  B.  Eyles  became  her  administrator,  and  he  filed  a 
bill  of  revivor  and  supplement,  upon  which  a  supplemental  decree 
was  made. 
[  183  ]  In  or  about  the  year  1809  Logan  died. 

In  March,  1809,  the  Master's  report  in  Eyles  v.  Evelyn  was  made, 
finding  that  the  trust  property  comprised  in  the  settlement  of  1778 
consisted  of  4,000Z.  Consols  then  standing  in  the  names  of  Archibald 
Paxton,  Sir  William  Paxton,  and  Sir  C.  Cockerell  (i),  and  of  a  large 
amount  of  sicca  rupees,  which  had  been,  from  time  to  time,  invested 
and  re-invested  in  bonds  and  notes  of  the  East  India  Company. 

In  the  same  month  of  March,  1809,  the  Master  made  a  separate 
report,  finding  that  the  settlement  of  1791  had  been  executed,  and 
that  it  was  a  proper  settlement  (2). 

The  cause  of  Eyles  v.  Evelyn  was  heard  for  further  directions  on 
the  19th  of  June,  1809,  when  a  decretal  order  was  made,  declaring 
that  T.  B.  Eyles,  in  right  of  his  late  wife,  was  entitled  to  the  interest 
of  the  trust  property  mentioned  in  the  report,  from  the  time  of 
William  Barton's  death  to  the  day  of  Mrs.  Eyles's  death,  and  that 

(1)  It  did  not  appear  how  these  three  (2)  It  did  not  appear  whether  this 

names  became  united  as  trustees  of     separate  report  was  made  in  pursuance 
this  sum.  of  any  special  order  for  the  purpose. 
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Elizabeth  Le  Gros  became,  upon  William  Barton's  death,  entitled       mi^noh 

to  one  moiety  of  the  principal  of  the  same  trust  property,  subject    cookbbbll. 

to  Mrs.  Eyles's  life  interest,  and  that  the  other  moiety,  at   the 

same  time,  became  vested,  subject  to  Mrs.  Eyles's  life  interest,  in 

Archibald  Faxton  and  Sir  William  Faxton,  upon  the  trusts  of  the 

settlement  of  1791;   and  it  was  ordered   that  Archibald  Faxton, 

Sir  William  Faxton,  and   Sir  Charles   Gockerell  should  sell  part 

of  the  4,000/*  Consols,  to  pay  costs;  and  that  the  interest  accrued 

upon  the  trust  property  comprised  in  the  settlement  *of  1778,  since       [  •184  ] 

the  death  of  Mrs.  Eyles,  should  be  paid  to  William  Le  Gros  and 

J.  F.  Silberschildt  in  equal  moieties;   and  that  the  moiety   of 

Elizabeth  Le  Gros  of  the  principal  of  such  trust  property,  after 

payment  of  a  proportion  of  the  costs,  should  be  subject  to  the 

farther  order  of  the  Court,  without  prejudice  to  any  claim  of 

William  Beaufoy  Le  Gros ;  and  that  the  remaining  moiety  of  the 

principal  of  the  same  trust  property,  after  payment  of  a  proportion 

of  the  costs,  should  be  transferred  and  paid  over  to  Archibald 

Faxton  and  Sir  William  Faxton,  upon  the  trusts  of  the  settlement 

of  1791. 

In  pursuance  of  this  order  on  further  directions,  1,050Z.  Consols 
was  sold  to  pay  costs,  which  reduced  the  4,000/.  Consols  to  2,950/. 
Consols. 

One  moiety  of  the  fund  of  sicca  rupees,  to  which  the  present 
appeals  related,  might  have  been  transferred  by  Sir  C.  Cockerell 
and  Mr.  Trail  to  Archibald  Faxton  and  Sir  William  Faxton,  under 
the  last-mentioned  order,  as  trustees  of  the  settlement  of  1791; 
but  the  whole  fund  continued,  from  the  year  1809  until  the 
misappropriations  before  mentioned,  to  be  under  the  management 
of  Falmer  &  Co.  of  Calcutta,  or  their  predecessors  in  business  in 
Calcutta ;  and  the  house  in  Calcutta  from  time  to  time  transmitted 
to  a  house  of  business  in  London,  in  which  Sir  C.  Cockerell  and 
Mr.  Trail  were  partners  under  several  successive  firms,  annual 
accounts  of  the  investments  of  and  dealings  with  the  fund ;  and 
the  house  in  Calcutta  also,  from  time  to  time,  remitted  to  the  house 
in  London  the  interest  of  the  fund ;  and  such  interest  was,  from 
time  to  time,  paid  by  the  London  house  to  the  parties  beneficially 
entitled  to  it. 

The  account  so  transmitted  to  the  London  house  showed  that, 
upon  the  occasion  of  the  East  India  Company's  note  for  164,000 
sicca  rupees  being  paid  off  in  *the  year  1823,  as  before  mentioned,       [  *185  ] 
the  amount  of  114,800  sicca  rupees  was  re-invested,  and  that  the 
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MuKOH       remaining  49,200  sicca  rupees  remained  as  a  cash  balance  due  from 
CocKBBBLL.   Palmer  &  Go. ;  and  the  accounts  also  showed  the  amount  of  that 
cash  balance  from  time  to  time. 

The  course  of  dealing  with  the  Company's  notes  is  stated  in  the 
Lord  Chancellor's  judgment. 

In  the  year  1818,  the  plaintiff  Harriet  Elizabeth  Munch  (then 
Silberschildt),  came  of  age.  In  the  year  1816,  Mary  Elizabeth 
Silberschildt  came  of  age.  In  the  same  year  Harriet  Elizabeth 
married  Hans  Frederick  Munch. 

On  the  8th  of  November,  1820,  J.  F.  Silberschildt,  H.  F.  Munch 
and  Harriet  Elizabeth  Munch  his  wife,  and  her  sister  Mary 
Elizabeth  Silberschildt  filed  a  bill  in  the  English  Court  of  Chancery 
which  will  be  called,  in  this  report,  Silberschildt  v.  Paxton,  and 
which,  as  amended,  was  against  Sir  W.  Paxton,  Sir  C.  Cockerell 
and  Trail,  stating  that,  in  June,  1811,  the  164,000  sic.  rup. 
were  placed  out  by  Sir  C.  Cockerell  and  Trail  in  their  own  names 
upon  a  note  of  the  Bengal  Government,  dated  the  30th  of  June, 
1811,  carrying  interest  at  61.  per  cent.,  and  that  that  note  was  held 
by  them  upon  the  trusts  of  the  settlements  of  1774  and  1778^  and 
was  still  in  their  possession,  and  stating  that  Silberschildt  was 
entitled,  for  his  hfe,  to  a  moiety  of  the  interest  of  the  164,000  sic. 
rup.,  and  that,  under  the  settlement  of  1791,  Harriet  Elizabeth 
Munch  and  Mary  Elizabeth  Silberschildt  would  become  entitled  to 
a  moiety  of  the  164,000  sic.  rup. ;  and  praying  that  an  account 
might  be  taken  of  the  receipts  and  payments  of  Sir  C.  Cockerell 
and  Trail  in  respect  of  the  yearly  interest  of  the  moiety,  and  that 
they  might  be  decreed  to  pay  what  should  appear  to  be  due  fronoi 
them  in  respect  of  such  receipts  and  payments. 
[  186  ]  To  this  bill,  and    to   its   amendments.  Sir  W.  Paxton,  Sir   C^ 

Cockerell  and  Trail  put  in  answers,  stating,  that  having  been,  for 
many  years  then  last,  resident  in  this  country,  and  having  carried 
on  business  in  co-partnership  together  with  other  persons  in  London, 
the  management  of  the  trust  funds  had  been  entrusted  by  them  to 
their  correspondents  at  Calcutta,  who  had,  from  time  to  time, 
received  the  proceeds  and  remitted  them  to  the  house  of  the 
defendants,  Sir  W.  Paxton,  Sir  C.  Cockerell  and  Trail,  and  their 
co-partners  for  the  time  being,  to  be  applied  for  the  benefit  of  the 
parties  interested ;  and  that  it  appeared,  by  the  accounts  transmitted 
by  Messrs.  Palmer  &  Co»,  of  Calcutta,  their  correspondents,  and 
which  they  believed  to  be  correct,  that  the  164,000  sic.  rup.  were 
invested  on  the  note  of  the  80th  of  June,  1811 :  and  they  stated 
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that  that  investment  was  made  on  the  account,  and  in  the  names  of       MtrsCH 
Sir  G.  C!ockerell  and  Trail,  and  the  other  trustees  of  the  fund,  or  in    cockebeli  * 
the  names  of  Palmer  &  Go.  on  their  behalf,  and  that  the  note  was 
then  held  by  or  on  behalf  of  Sir  G.  Coekerell,  Trail  and  Evelyn, 
upon  the  trusts  of  the  settlements  of  1774  and  1778. 

In  the  year  1823,  Hans  Frederick  Munch  died.  In  Michaelmas 
Term,  1825,  and  Trinity  Term,  1826,  a  replication  was  filed  and 
siibpcenas  to  rejoin  were  served,  in  SUberschildt  v.  Paxton. 

On  the  15th  of  August,  1827,  J.  F.  Silberschildt,  who  was  then 
resident  in  England,  died.  At  this  time  the  plaintiff,  Harriet 
Elizabeth  Munch,  was  of  age  and  a  widow,  and  her  sister,  Mary 
Elizabeth  Silberschildt,  was  of  age  and  unmarried.  The  plaintiff 
and  her  sister  lived  at  Gopenhagen. 

In  the  month  of  November,  1827,  Evelyn  died. 

The  suit  of  Silberschildt  v.  Paxton  had  been  instituted  upon  the        [  i87  ] 
instructions  of  J.  F.  Silberschildt  only :  but,  in  or  after  October, 
1828,  Mrs.  Munch  and  her  sister,  as  the  surviving  plaintiffs  in  that 
suit,  dismissed  it,  with  costs. 

Between  the  time  of  J.  F.  Silberschildt's  death  and  the  failure 
of  Palmer  &  Go.,  a  good  deal  of  correspondence  passed  between 
Mrs.  Munch  and  her  sister  and  their  agents  in  England  on  the 
one  hand,  and  the  London  house,  in  which  Sir  G.  Gockerell  and 
Mr.  Trail  were  partners,  on  the  other,  relative  to  the  investment 
of  the  trust  property  to  which  Mrs.  Munch  and  her  sister  were 
entitled  under  the  settlement  of  1791,  [and  in  the  opinion  of  the 
Lord  Ghancbllor  (see  the  judgment,  post,  p.  278)  this  correspon- 
dence proved  that  these  ladies  knew  how  the  monies  were  invested 
and  managed,  and  that  they  fully  acquiesced  in  the  retention  of 
the  investments  by  Messrs.  Palmer  &  Go.  on  their  behalf]. 

On  the  8th  of  January,  1830,  two  deeds  of  release,  from  the 
agents  of  Mrs.  Munch  and  her  sister  in  England,  to  the  London 
house,  in  which  Sir  G.  Gockerell  and  Mr.  Trail  were  partners,  were 
executed ;  but  it  was  then  unknown  to  any  of  the  parties  that,  four 
days  before  the  date  of  that  release,  the  house  of  Palmer  &  Go.  had 
stopped  payment  at  Galcutta.     *    *    ♦ 

At  the  end  of  the  month  of  January,  1880,  Mary  Elizabeth        [  200  ] 
Silberschildt  died,  having  appointed  her  sister  Mrs.  Munch  her 
sole  executrix. 

The  original  bill  in  this  cause  was  filed  in  the  year  1881,  and 
was  amended  in  the  year  1884,  and,  as  so  amended,  was  a  bill  by 
Mrs.  Munch,  in  her  own  right,  and  as  executrix  of  her  sister, 

18—2 
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Munch  against  Sir  C.  Cockerell,  Trail,  and  the  executors  of  Sir  W.  Paxton, 
CocKBEBLL.  who  had  survived  his  co-trustee  Archibald  Paxton  ;  and  it  prayed 
a  declaration,  that  the  releases  of  the  8th  of  January,  1880,  did 
not  operate  as  a  bar  to  prevent  the  plaintiff  from  recovering  the 
shares  of  herself  and  her  sister,  in  that  part  of  the  trust  funds 
which  remained  under  the  control  of  Palmer  &  Co.,  and  that,  if 
necessary,  the  releases  might  be  declared  fraudulent  and  void,  as 
against  the  plaintiff  and  her  sister ;  and  that  the  defendants  might 
be  declared  liable  to  pay  and  make  good  to  the  plaintiff,  in  her  own 
right  and  as  personal  representative  of  her  sister,  the  shares  of  the 
plaintiff  and  her  sister  in  the  165,000  (])  sicca  rupees,  or  such 
other  amount  as  was  remaining  in  the  hands  of  Palmer  &  Go.  with 
the  interest  thereon  ;  and  that  the  defendants  might  be  decreed  to 
make  such  payment  accordingly,  and  that,  if  necessary,  an  account 
might  be  taken  to  ascertain  the  amount  to  be  so  paid. 

The  defendant.  Sir  G.  Gockerell,  by  his  answer,  stated,  amongst 

[  *20i  ]       other  things,  that  Archibald  Paxton  and  Sir  *W.  Paxton  did  not 

take  any  steps  for  the  purpose  of  obtaining  a  transfer  to  themselves 

of  that  moiety  of  the  trust  funds  which  was  comprised  in  the 

settlement  of  1791. 

Before  the  cause  came  on  to  be  heard,  the  plaintiff  died ;  and 
the  suit  was  revived  by  Mr.  George  Reid,  who  had  become  the  legal 
personal  representative  of  Mrs.  Munch  and  her  sister. 

The  defendant  Trail  afterwards  died  ;  and  another  bill  of  revivor 
was  filed  to  bring  his  personal  representatives  before  the  Gourt. 

In  consequence  of  an  objection  taken  for  want  of  parties,  *  * 
a  bill  of  supplement  and  revivor  was  filed,  for  the  double  purpose 
of  bringing  before  the  Gourt  the  Le  Gros  family,  and  a  trustee  for 
them,  and  the  representatives  of  Evelyn  and  Logan,  and  of  reviving 
the  suit  against  Sir  Gharles  Bushout  Gockerell,  as  executor  of  his 
father  Sir  Gharles  Gockerell.  In  fact,  no  new  party  was  added  as 
representative  of  Logan,  for  Sir  G.  Gockerell  had  been,  at  the  time 
of  his  death,  Logan's  surviving  executor,  and  Sir  G.  B.  Gockerell, 
therefore,  now  succeeded  him  as  Logan's  personal  representative. 

Another  supplemental  bill  was  filed,  to  bring  before  the  Gourt  a 
child  bom  to  one  of  the  daughters  of  the  Le  Gros  family. 

A  cross  bill  also  was  filed,  by  Sir  G.  B.  Gockerell  and  the  personal 

representatives  of  Trail,  against  the  plaintiff  Beid,  and  the  legal 

[  •202  ]      personal  representatives  *of  Evelyn  and  Sir  W.  Paxton,  praying,  in 

substance,  that  the  releases  might  be  considered  a  bar  to  the  claims 

(1)  164,  999. 
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set  np  by  Mrs.  Munch  and  her  sister,  and  that  it  might  be  declared 
that  she  was  not  entitled  to  the  relief  prayed  by  her  bill,  and,  at 
all  events,  that  the  parties  who  should  be  declared  liable  for  the 
shares  of  Mrs.  Munch  and  her  sister,  of  the  funds  in  the  hands  of 
Palmer  &  Co.,  might  have  the  benefit  of  a  proportionate  part  of  a 
proof  alleged  to  have  been  made  against  Palmer  &  Go.'s  estate. 

All  these  causes  came  on  to  be  heard  together,  with  evidence 
and  admissions  both  in  the  original  and  cross  causes.  Amongst 
the  admissions  in  the  original  causes  was  the  following,  viz. 
**  That  in  the  year  1810,  the  East  India  Company  authorized  their 
accountant-general  and  sub-treasurer  at  Calcutta  for  the  time  being 
to  rebeive,  in  deposit,  bonds  or  promissory  notes  of  the  Company 
belonging  to  absentee  holders,  according  to  certain  published 
regulations ;  but  that,  previously  to  that  year,  such  bonds  or  notes 
could  not  be  deposited  by  the  holders  thereof,  otherwise  than  in 
the  custody  of  private  agents." 

The  Vice-Changbllor  having  made  the  decree  [the  effect  of  which 
is  stated  in  the  following  judgment  of  the  Lord  Chancellor], 
Sir  C.  B.  Cockerell  and  the  personal  representatives  of  Trail 
presented  the  present  petitions  of  appeal  against  the  whole  decree. 

Mr.  Knight  Bi-uce,  Mr.  Richards,  and  Mr.  Loftus  Wigram,  for 
the  plaintiff  {i.e.  Mrs.  Munch  and  her  administrator  Beid). 

Mr.  Walker,  for  the  Le  Gros  family. 

Mr.  Jacob  and  Mr.  Cockerell,  for  Sir  C.  B-  Cockerell. 


Munch 

V. 

Cockerell. 


Mr.  Wigram  and  Mr.  Sharpe,  for  Trail's  representatives. 
Mr.  F.  J.  Hall,  for  the  representatives  of  Sir  W.  Paxton. 
Sir  W.  Home  and  Mr.  Shadivell,  for  the  representatives  of  Evelyn. 
The  effect  of  the  arguments  appears  in  the  judgment. 

The  Lord  Chancellor: 

The  Vice-Chancellor's  decree  declares  Sir  C.  Cockerell  and  Mr. 
Trail  liable  to  the  plaintiff  for  the  value  of  82,499  sicca  rupees  on 
the  Slst  of  October,  1828,  being  half  of  164,999  sicca  rupees,  the 
amount  of  the  trust  fund  on  that  day.  The  statement  in  the  bill  is, 
that  before  May,  1823,  the  trust  fund  was  invested  in  a  Government 
note  of  the  East  India  Company  for  164,000  sicca  rupees,  which 


[208] 
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Munch  ^^^as,  on  the  81st  of  May,  1828,  paid  off,  and  part  of  the  sum  received 
CocKERELL.  immediately  reinvested  in  another  Government  note  for  114,800  sicca 
rupees,  and  that  the  balance  remained,  as  a  cash  balance,  from  that 
time,  in  the  hands  of  Messrs.  Palmer  &  Go.  The  165,000  sicca 
rupees,  with  which  the  decree  charges  Sir  C.  Cockerell  and  Mr.  Trail, 
appears  to  be  composed  of  the  amount  of  this  note  for  114,800 
sicca  rupees  and  50,200  sicca  rupees,  the  cash  balance  in  1828. 

I  propose  to  consider  the  plaintiff's  claim  to  the  value  of 
the  note  and  to  the  cash  balance  separately;  and,  first,  as  to 
the  note.  Upon  this  subject,  three  poijits  are  to  be  considered : 
1st.  Whether  the  investment  in  the  note  in  question  was  unautho- 
rized by  the  trust  deed,   and  is,  therefore,   a  breach   of  trust? 

[  •204  ]  2ndly.  If  the  investment  *was  not  of  itself  a  breach  of  trust, 
whether  there  was  such  negligence,  on  the  part  of  the  trustees,  in 
the  manner  in  which  the  trust  was  executed,  as  to  subject  them  to 
the  loss  which  arose  from  the  improper  use  of  the  note  by  the 
agents.  Palmer  &  Co.?  Srdly.  Whether  the  decree  of  1809 
imposed  upon  them  a  new  liability,  in  respect  of  which  they  are 
liable  for  the  alleged  consequences  of  the  provisions  of  that  decree 
not  having  been  carried  into  execution  ? 

I  propose  to  consider  this  third  point  first,  because  it  is  the  ground 
of  the  Vice-Chancellor's  judgment,  and,  in  the  view  taken  of  it  by 
his  Honour,  excludes  the  necessity  of  considering  the  other  two. 

[His  Lordship  here  referred  to  the  decree  of  1809,  and  to  the 
subsequent  correspondence  already  referred  to,  ante,  p.  275,  by  which 
the  plaintiff  and  her  sister  had  shown  their  acquiescence  in  the 
continued  retention  of  the  investments  by  Messrs.  Palmer  <fe  Co., 

[  ^209  ]  which  letters,  he  said,]  *prove,  beyond  all  doubt,^the  knowledge  of 
Mrs.  Munch  and  her  sister  of  the  manner  in  which  the  funds  had 
been  invested  and  managed  up  to  that  time,  and,  instead  of  com- 
plaining of  their  not  having  been  transferred  to  the  trustees  of  the 
settlement  of  1791,  exhibit  a  decided  intention  of  continuing  them 
in  the  same  investment  and  under  the  same  management  in  India. 
How  is  it  possible,  after  this,  for  those  who  represent  Mrs. 
Munch  and  her  sister  to  say  to  Sir  C.  Cockerell  and  Mr.  Trail — 
"  You  ought,  in  1805  or  1809,  to  have  transferred  these  funds  to 
the  trustees  of  the  settlement  of  1791 ;  and,  because  you  did  not 
do  so,  you  must  make  good  a  loss  arising  from  the  failure  and  mis- 
conduct of  Palmer  &  Co.  in  1880."  It  would  be  strange  indeed  if, 
to  such  a  demand.  Sir  C.  Cofckerell  and  Mr.  Trail  could  not  answer, 
with  effect,  "We  were  never  requested  to  make  the  transfer;  and 
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in   1827,  at  least,  you  knew  thafc  the  securities  remained  in  the       Munch 
hands  of  Palmer  &  Co.  and  under  their  control,  and  requested  that    cockbrell. 
they  might  so  continue.    Had  you  then  expressed  dissatisfaction, 
or  requested  a  transfer,  the  fund  was  safe,  and  no  loss  would  have 
been  sustained ;  *but,  with  your  concurrence  and  approbation,  the       [  ♦210  ] 
fnnd  was  left  with  them,  and  lost  by  their  misconduct  in  1830 ;  and 
now  you  ask  us  to  make  good  a  loss  which  has  arisen  from  our 
acquiescence  in  your  wishes,  and  in  compliance  with  your  request." 

In  1827,  upon  the  death  of  the  father  of  Mrs.  Munch,  all  the  trusts 
of  the  settlement  of  1791  were  exhausted ;  and  to  have  transferred 
the  funds  to  the  trustees  of  that  settlement  would  have  been  absurd 
— they  belonged  absolutely  to  Mrs.  Munch  and  her  sister.  At  that 
time  no  loss  had  been  sustained.  They  not  only  did  not  demand  a 
transfer,  but  requested  that  they  might  remain  upon  the  same 
investment  and  under  the  same  management  as  before ;  and  this 
under  the  best  advice,  both  legal  and  mercantile.  If  Sir  G.  Cockerel! 
and  Mr.  Trail  were  bound  to  execrtte  the  directions  of  the  decree  of 
1809,  by  transferring  the  funds  to  the  trustees  of  1791,  it  was 
competent  for  them  to  do  so  in  1827 ;  and  it  is  equally  clear  that  it 
was,  at  that  time,  competent  for  Mrs.  Munch  and  her  sister  to 
dispense  with  their  so  doing,  and  to  relieve  them  from  such 
liability ;  and  that  they  did  so,  appears  to  me  to  be  established, 
beyond  all  doubt,  by  the  correspondence  and  the  recitals  in  the 
release  of  the  8jh  of  January,  1880. 

I  am,  therefore,  of  opinion  that  if  the  decree  of  1809  imposed  any 
new  dijty  upon  the  trustees  of  1774  and  1778,  and  subjected  them 
to  any  new  liability,  the  conduct  of  the  parties  interested  relieved 
them  from  such  duty,  and  discharged  them  from  such  liability. 

I  must  also  observe,  upon  this  part  of  the  case,  that  this 
supposed  effect  of  the  decree  of  1809  was  not  put  forward, 
as  a  ground  of  charging  the  trustees,  in  the  bill,  and  was 
not  much  relied  upon  at  the  Bar :  negligence  *in  leaving  the  [  '^ii  ] 
trust  funds  in  the  hands  of  the  agent,  part  not  invested  and 
other  part  in  the  power  of  the  agent,  being  the  principal  ground 
relied  upon  for  supporting  the  decree,  I  proceed,  therefore,  to 
examine  this  part  of  the  case. 

It  is,  I  think,  quite  clear  that  no  breach  of  trust  is  established 
as  to  the  security  upon  which  the  trust  property  was  invested,  so 
far  as  it  was  invested  in  the  Government  paper  of  the  East  India 
Company.  The  settlements  of  1774  and  1778  were  Indian  settle- 
ments ;  the  settlor  ia  described  as  of  Bengal ;  the  property  settled 
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Munch  was  in  that  country  ;  the  settlement  of  1774  directs  the  trustees  to 
CocKERKLL.  iuvest  the  funds  in  the  Company's  interest  notes,  if  the  same  can 
be  procured.  The  deed  of  1778  directs  the  trustees  to  lay  out  the 
funds  on  some  good  and  sufficient  public  or  private  security  or 
securities,  at  the  best  and  highest  interest  that  could  be  had  or 
obtained  for  the  same,  and  provides  for  the  appointment  of  new 
trustees  in  the  place  of  trustees  departing  from  India.  The  notes 
upon  which  the  trust  fund  was  from  time  to  time  invested  answer 
these  descriptions ;  and  no  case  is  made  out  of  there  being  any 
other  Company's  notes  or  public  security  in  India  which  would  so 
,  far  better  answer  the  description  as  to  show  that  such  notes  were 
not  in  the  contemplation  of  the  settlement.  I  am,  therefore,  of 
opinion,  that  the  investment  upon  these  notes  was  not  an  improper 
investment. 

But  the  most  important  question  remains — Was  there  such 
negligence  in  the  conduct  of  the  trustees,  as  to  the  dealing  with, 
and  management  of,  these  securities,  as  to  make  them  liable  for 
the  loss  that  has  been  sustained  ?  The  first  subject  upon  which 
negligence  is,  by  the  bill,  imputed  to  the  trustees  is,  ''the  not 
having  caused  the  notes  to  be  indorsed  and  made  payable  to 

[  *2l2  ]  themselves,  *whereby,  according  to  the  course  of  proceeding 
observed  by  the  officers  of  the  East  India  Company,  the  agents, 
Palmer  &  Co.,  would  have  been  prevented  from  selling,  pledging, 
or  disposing  of  the  same,  or  receiving  the  money  thereby  secured 
without  the  concurrence  of  the  trustees,  but  would  not  have  been 
precluded  from  receiving  the  interest  and  dividends  from  time  to 
time  payable  thereon,  or  from  receiving  from  the  Government, 
in  lieu  of  the  old  bonds  or  notes  when  paid  off,  new  bonds  or  notes 
made  payable  to  the  trustees." 

The  most  plausible  argument  for  charging  these  trustees  with 
the  loss  appears  to  me  to  be,  that  it  was  a  breach  of  trust,  from  the 
commencement,  to  permit  the  trust  money  to  be  invested  upon  any 
security  not  in  the  names  of  the  trustees :  but  that  argument,  I 
think,  fails,  if  it  be  proved  that  no  additional  security  could  have 
been  obtained  by  the  note  having  been  taken  in  the  names  of  the 
trustees ;  for,  whether  the  power  over  the  note,  necessarily  vested 
in  Palmer  &  Co.,  arose  from  the  note  having  been  made  out  to 
them,  or  from  having  been  indorsed  to  them,  or  from  their  being 
authorized  to  act  as  the  attornies  of  the  trustees,  must  be  immaterial ; 
the  real  question  being,  not  how  the  power  was  conferred,  but 
whether  it  was  necessary,  or  according  to  the  usual  cours'*  of 
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business  by  wbich  such  trajisactions  are  managed,  that  such  power  Mitxch 
should  be  vested  in  agents.  If  the  notes  had  been  made  or  indorsed  cookbbbll. 
payable  to  the  trustees  or  their  order,  which  appears  to  have  been  the 
form  of  them,  Messrs.  Palmer  &  Co,  would  have  had  no  power  over 
the  notes  except  by  the  indorsement  or  order  of  the  trustees,  or  under 
a  power  of  attorney  from  them ;  but  either  the  order  or  the  power  of 
attorney  would  have  given  them  the  same  power  as  they  in  fact 
possessed  by  the  notes  having  been  made  out  to  themselves. 

If  the  plaintiff  had  proved  that  the  fund,  being  invested  in  the  [  2i3  ] 
notes  of  the  East  India  Company,  could  have  been  managed  in 
India,  according  to  the  usual  course  of  business,  without  its  being 
within  the  power  of  agents,  a  case  either  of  breach  of  trust  from 
the  manner  in  which  the  notes  were  taken,  or  of  negligence  in  not 
taking  proper  measures  to  secure  the  fund,  might  have  been  made 
oat ;  and  it  occurred  to  me,  at  one  time,  that  the  plaintiff  might 
be  entitled  to  an  inquiry  upon  that  point:  but,  upon  examining 
the  pleadings  and  the  evidence,  I  do  not  think  that  a  case  has 
been  made  out  for  such  an  inquiry,  or  that  there  is  the  least 
probability  of  any  result  from  such  an  inquiry,  except  additional 
expense  and  delay.  The  deed  of  1778  endeavoured  to  provide  for 
the  trustees  being  always  resident  in  India,  and,  therefore,  con- 
tained a  power,  whether  effectual  or  not  is  immaterial,  to  substitute 
new  trustees  for  those  who  might  leave  India ;  but  that  power  was 
to  be  exercised  by  William  Barton  only,  and  he  died  in  1799. 
When,  therefore,  Sir  C.  Cockerell  left  India  in  1805,  and  Mr. 
Trail  in  1809,  at  which  periods  they  respectively  ceased  to  be 
partners  in  the  house  of  Palmer  &  Co.,  no  power  existed  of 
appointing  new  trustees  in  their  place :  and  the  question  is,  how 
those  trustees,  whilst  absent  from  India,  were  to  manage  these 
trust  funds  remaining  in  India,  without  permitting  the  agents  in 
India  to  have  any  power  over  them.  This  most  important  point 
in  the  plaintiff's  case,  if  capable  of  proof,  has  not  been  proved  by 
her ;  but,  on  the  contrary,  it  appears  to  me  that  the  reverse  has 
been  proved.  These  notes  are  securities  liable  to  be  paid  off,  upon 
notice,  at  uncertain  periods,  or  to  be  exchanged  for  other  notes.  It 
was,  therefore,  necessary,  either  that  there  should  be  persons  in 
India  authorized  to  receive  such  payment  and  to  deal  with  the 
notes,  or  that,  upon  every  transaction,  special  authority  should  be 
procured  from  England.  *The  latter,  from  the  distance,  would  be  [  'ai*  ] 
attended  with  necessary  inconvenience  and  probable  loss,  and  is 
not  proved  to  be,  and  cannot  be  supposed  to  be,  the  course  usually 


282  1840     CH.     6  MY.  &  CB.  214—215.  [b.r. 

Munch       adopted ;  and,  in  charging  trustees  with  loss  from  the  misconduct 

CocKERELL.   ot  agcuts,  it  is  not  suflScient  to  prove  that  it  might  have  been  pre- 

vented  by  extraordinary  care  and  caution.     The  trustee  is  not  held 

liable,  if,  acting  strictly  within  the  line  of  his  duty,  he  exercised 

reasonable  care  and  diligence. 

Another  mode,  by  which  the  possibility  of  danger  might  have 
been  avoided,  is  stated,  in  the  bill,  to  have  been  open  to  the  trustees, 
namely,  to  deposit  the  notes  with  the  Accountant-General  of  the 
Court,  under  a  regulation  of  December,  1810 ;  but  that  plan  would, 
according  to  the  regulations  printed  in  the  Government  Gazette 
Extraordinary  of  the  81st  of  December,  1810,  in  some  of  the  cases 
provided  for,  have  equally  required,  upon  each  transaction,  the 
authority  of  the  proprietor,  or  the  intervention  of  an  agent  acting 
under  a  power  of  attorney  in  India.  And  there  is  no  proof  that 
such  a  mode  of  proceeding  was  practicable,  regard  being  had  to 
the  necessary  management  of  the  fund,  or  so  far  consistent  with 
the  usual  course  of  business  under  similar  circumstances  as  to 
make  the  non-adoption  of  it  a  breach  of  trust.  It  is  also  to  be 
observed,  from  the  copies  of  notes  admitted  in  evidence,  that,  up  to 
1822,  all  the  notes  were  made  payable  to  Messrs.  Palmer  &  Co.,  on 
account  of  Mrs.  Eyles  and  her  children.  This  was  omitted  in  the 
note  of  the  81st  of  March,  1822,  and  those  which  followed,  whether 
by  the  direction  of  Palmer  &  Co.,  or  by  the  omission  of  the  public 
officer,  does  not  appear  ;  but  there  is  no  evidence  to  show  that  Sir 
C.  Cockerell  and  Mr.  Trail  had  any  knowledge  of  the  change  in  the 
form  of  the  note.  It  is  also  to  be  observed  that  the  release  of  the 
[  •215  ]  8th  of  January,  1830,  proves  that  the  plaintiff  *not  only  knew,  and 
did  not  disapprove  of,  the  fund  being  under  the  management  of 
Messrs.  Palmer  &  Co.,  but  that  they  had  the  power  of  varying  the 
securities,  which  they  could  not  have  had  without  having  power 
over  the  fund  itself. 

It  was,  however,  then  said,  that,  supposing  the  security  was  not 
improper,  and  that  the  course  of  management  adopted  would  not, 
of  itself,  subject  the  trustees  to  liability,  yet,  with  the  knowledge 
they  had  of  the  circumstances  of  Palmer  &  Co.,  there  was  culpable 
negligence  in  leaving  the  security  under  their  control.  Several 
passages  were  read,  from  the  answers,  as  to  the  defendants'  know- 
ledge of  the  pecuniary  situation  of  Palmer  &  Co.,  the  result  of 
which  is,  that  they  had  no  knowledge  of  their  being  insolvent,  or 
likely  to  fail,  until  the  arrival,  in  this  country,  of  the  news  of  their 
having  stopped  payment ;  but  that,  for  some  months  before  January, 
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1830,  they  believed  them  to  be  under  temporary  difficulty :  that  in  Munch 
1826  or  1827  they  began  to  overdraw  their  account ;  but  the  cockbrbll. 
defendants,  believing  their  representations  that  their  embarrass- 
ments were  only  temporary,  permitted  them  so  to  do;  they, 
Palmer  &  Co.,  promising  to  reduce  the  amount  by  large  remit- 
tances and  consignments ;  which  they  failing  to  do,  in  July,  1829, 
directions  were  sent  to  India  to  take  measures  for  recovering  the 
balance,  which  then  amounted  to  400,0002.,  having  increased  to 
that  sum  from  150,0002.,  the  amount  in  1827. 

At  what  time  the  note  for  114,800  sicca  rupees  was  applied  by 
Palmer  &  Go.  to  their  own  use,  does  not  appear ;  but,  in  addition  to 
the  oath  of  the  defendants  that  they  had  no  suspicion  of  the 
insolvency  or  probability  of  failure  of  Palmer  &  Co.,  there  is  the 
fact  that,  from  1827  to  1829,  they  were  permitting  that  house 
♦largely  to  increase  the  balance  due  from  them,  and  were,  thereby,  [  '^is  ] 
in  fact,  lending  them  money  to  the  amount  of  250,0002.  What  the 
plaintiff  ought  to  bring  home  to  the  defendants,  upon  this  part  of 
the  case,  is,  reasonable  ground  for  apprehending,  from  what  they 
knew  of  their  circumstances,  the  danger  of  Palmer  &  Co.  appro- 
priating to  themselves  the  note  for  114,800  sicca  rupees,  the  pro- 
perty of  others.  I  do  not  say  that  no  degree  of  pecuniary  distress 
coming  to  the  knowledge  of  the  trustees  would  not  make  it  their 
duty,  if  possible,  to  remove  from  their  power  the  note  in  question ; 
but  I  do  not  think  that  any  such  case  is  made  out  against  Sir  C. 
Cockerell  and  Mr.  Trail.  Their  conduct,  with  respect  to  their  own 
affairs,  proves  the  confidence  they  placed  in  Palmer  &  Co. ;  and  I 
am  not  now  considering  whether  there  was  culpable  negligence  in 
leaving  a  sum  of  money  in  the  hands  of  persons  so  circumstanced, 
but  a  security,  which  could  not  be  affected  by  their  pecuniary 
situation,  or  endangered  by  any  reason  short  of  a  grave  offence 
committed  by  them. 

I  am,  for  these  reasons,  of  opinion  that  the  plaintiff  has  failed, 
as  to  the  note  for  114,800  sicca  rupees,  in  making  out  a  case  of 
breach  of  trust,  either  from  the  nature  of  the  original  investment, 
or  from  culpable  negligence  in  the  management  of  it. 

The  question  as  to  the  money  balance  appears  to  me  to  be  subject 
to  a  very  different  consideration.  From  the  account  ending  on  the 
80th  of  April,  1823,  it  appears  that  Messrs.  Palmer  &  Co.,  having 
received  164,000  sicca  rupees  in  payment  of  the  note  they  had 
before  held,  reinvested  only  114,800  sicca  rupees,  which  produced 
a  money  balance   in  their  hands  of   48,452   sicca  rupees.     This 
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Munch       balance  was    never    afterwards    diminished,    but    amounted,    in 
CocKBRBLL.   January,  1880,  the  time  of  the  failure,  to  50,199  *sicca  rupees. 

[  '217  ]  Permitting  this  part  of  the  trust  fund  to  remain  in  the  hands 
and  upon  the  personal  security  of  Messrs.  Palmer  &  Co.,  was  not 
authorized  by  the  provisions  of  the  deeds  of  1774  and  1778,  but 
was  a  direct  breach  of  trust,  made  known  to  Sir  Charles  Cockerell 
and  Mr.  Trail,  by  the  transmission  of  the  accounts  to  the  house  in 
London  in  which  they  were  partners.  This,  I  think,  imposed  an 
original  liability  upon  them,  from  which  they  could  not  be  relieved, 
even  if  they  were  able  to  show  that  the  loss  was  a  result  wholly 
unexpected,  and  most  unlikely  to  arise  from  the  course  adopted. 

If,  indeed,  it  had  appeared  that  the  plaintiff  and  her  sister,  being 
absolutely  entitled  to  the  fund,  had  had  full  knowledge  of  so  large 
a  cash  balance  being  left  in  the  hands  of  Messrs.  Palmer  &  Co.,  and 
had  sanctioned  its  being  left  with  them,  the  liability  of  the  trustees 
would  have  been  discharged  ;  but  I  not  only  do  not  find  any  evidence 
to  satisfy  me  that  this  was  the  case,  but  there  is,  I  think,  much 
reason  to  suppose  that  they  imagined  that  the  whole  trust  fund 
in  India  was  invested  upon  the  security  of  the  Company's  notes. 
Mr.  Holt,  in  his  letters  of  the  17th  of  August,  1827,  the  20th  of 
May,  1828,  and  the  20th  of  October,  1828,  so  considers  it ;  and  in 
the  plaintiff's  own  letters,  expressing  a  wish  that  the  funds  should 
remain  under  the  same  management,  the  whole  is  spoken  of  as 
invested  in  the  same  manner ;  and  no  allusion  is  made  to  any  cash 
balance.  The  release  of  the  8th  of  January,  1880,  accurately  states 
the  position  of  the  funds ;  but  when  that  was  executed,  the 
insolvency  had  taken  place,  and  the  loss  was  completed. 

I,  therefore,  do  not  find  any  such  knowledge  in  the  cestui  que 

[  *218  ]  trusts  of  the  position  of  the  fund,  and  ^such  sanction,  founded 
upon  such  knowledge,  as  is  necessary  to  exonerate  the  trustees  from 
that  which  was  clearly  a  breach  of  trust.  And  here  the  distinction 
must  be  marked  between  the  degree  of  knowledge  and  sanction 
necessary  for  the  purpose,  and  that  which  is  necessary  to  preclude 
the  cestui  que  trust  from  complaining  of  that  not  being  done,  the 
omission  to  do  which,  with  the  concurrence  of  the  cestui  que  trust, 
never  constituted  a  breach  of  trust.  In  the  first  case,  it  is  used  to 
release  a  right  and  discharge  an  obligation  already  perfected  by  the 
breach  of  trust ;  in  the  latter,  only  to  prevent  a  right  from  arising 
from  the  non-performance  of  a  duty  which  it  was  competent  for  the 
cestui  que  trust  to  dispense  with.  There  is,  therefore,  no  inconsis- 
tency in  considering  the  transaction  between  the  parties  as  sufficient 
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to  preclude  the  plaintiff  from  complaining  of  the  decree  of  1809  not       Munch 

having  been  carried  into  execution,  and  as  wholly  insufficient  to    gogkebell. 

purge  the  breach  of  trust,  which  had  been  committed  by  permitting 

the  large  cash  balance  to  remain  in  the  hands  of  Palmer  &  Go. 

The  release  of  the  8th  of  January,  1830,  and  its  recitals,  strongly 

marks  the  distinction.     It  recites  the  order  or  decree  of  1809,  and 

that  the  trustees,  having  been  for  many  years  past  in  this  country^ 

the  management  of  the  trust  funds  in  India  had  been  intrusted  to 

the  care  of  the  house  of  Palmer  &  Co.,  who  had  from  time  to  time 

varied  the  securities  for  the  same  as  occasion  required,  and  received 

the  proceeds  thereof,  and  had  annually  remitted  the  same  to  the 

house  of  Paxton  &  Co.,  for  the  benefit  of  the  parties  entitled 

thereto ; — and  that,  without  any  complaint  of  the  securities  having 

been  so  left  under  the  management  of  Palmer  &  Co.,  but  that  they 

had,  upon  the  request  of  the  plaintiff,  been  directed  to  be  transferred 

by  them  to  the  plaintiff;  and  then  the  plaintiff  releases  the  trustees 

generally. 

Being  of  opinion  that  the  plaintiff  has,  under  the  circumstances,  [  219  ] 
no  ground  of  complaint  against  the  trustees,  on  account  of  the 
trust  fund,  so  far  as  it  was  invested  upon  securities,  having  been 
left  under  the  management  of  Messrs.  Palmer  &  Co.,  it  is  not 
material  to  consider  how  far  this  instrument  could  be  supported  as 
a  release  as  to  that  part  of  the  fund ;  but  I  am  now  considering  it 
as  evidence  of  the  previous  knowledge,  approbation,  and  sanction, 
on  the  part  of  the  cestui  que  trust,  of  that  part  of  the  fund  which 
had  been  so  invested,  having  been  left  in  India,  and  under  the 
management  of  Palmer  &  Co.,  and,  consequently,  of  the  decree  of 
1809  not  having  been  acted  upon;  of  which,  coupled  with  the 
correspondence,  it  is,  I  think,  conclusive  proof.  But  it  furnishes 
no  such  proof  as  to  the  cash  balance ;  it  contains  no  recognition  of 
the  propriety  of  the  position  of  that  part  of  the  trust  fund,  nor 
indeed  of  any  knowledge  of  such  position,  until  the  moment  at 
which  an  order  for  its  transfer  to  the  plaintiff  had  been  given ;  for 
which  reason,  and  because  the  security  of  that  part  of  the  fund 
depended  entirely  upon  the  solvency,  and  not  upon  the  honesty 
and  integrity  of  the  agents,  as  was  the  case  with  the  security  in 
their  hands,  I  agree  with  the  Yige-Chancellob  in  thinking,  that 
the  release  can  operate  nothing  in  favour  of  the  trustees.  The 
cestui  que  trust,  upon  this  part  of  the  transaction,  was  entitled  to 
the  most  full  and  correct  statement  of  all  the  trustees  knew  of  the 
circumstances  of  Palmer  &  Co.  before  they  could  be  barred  by  a 
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[  '220  ] 


release,  the  effect  of  which  was  to  give  up  a  right  which  already 
belonged  to  them,  of  holding  the  trustees  liable  for  the  breach  of 
trust  as  to  the  cash  balance. 

In  the  laborious  consideration  I  have  given  to  this  part  of  the 
case,  I  have  not  found  any  difficulty  as  *to  the  principle  of  the 
Court  applicable  to  the  subject.  Upon  referring  to  the  case  of 
Chugh  V.  Bond  (i),  I  have  not  discovered  any  reason  for  doubting 
the  accuracy  of  the  rule  which  I,  in  that  case,  deduced  from 
the  previous  authorities.  The  difficulty  in  this  case  has  been 
the  adaptation  of  the  rule  to  the  very  complicated  and  novel 
circumstances  which  the  evidence  presents. 

The  result  is,  that  the  bill  must  be  dismissed,  with  costs,  as 
to  so  much  of  it  as  seeks  to  make  Sir  G.  Gockerell  and  Mr.  Trail 
liable  for  the  loss  sustained  by  the  misapplication,  by  Messrs. 
Palmer  &  Co.,  of  the  note  for  114,800  sicca  rupees,  and  that  there 
must  be  a  decree,  with  costs,  for  the  plaintiff's  share  of  the  amount 
of  the  cash  balance  at  the  time  of  the  failure  of  that  house ;  and, 
as  the  ground  of  this  decree  is  a  breach  of  trust  sanctioned  and 
adopted  by  the  trustees,  though  originally  committed  by  the  act  of 
their  agent,  I  think  the  Vicb-Chancbllor's  decree  right  in  giving 
interest  upon  that  sum  at  5Z.  per  cent,  from  that  time.  There  are 
to  be  no  costs  of  the  appeal. 

[The  remainder  of  the  judgment  merely  deals  with  the  question 
of  costs.  ■ 
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VANDEEGUCHT  v.  DE  BLAQUIEEE  (2). 

(5  My.  &  Cr.  229—245;  S.  C.  3  Jur.  1116;  revg.  8  Sim.  315;  7  L.  J.  (N.  S.) 

Ch.  270 ;  2  Jur.  738.) 

Husband  and  wife,  who  were  separated,  entered  into  an  agreement  in 
writing,  providing  for  their  living  together  again,  and  stipulating  that,  in 
the  event  of  a  future  separation  for  a  particular  cause,  the  wife  should 
receive  the  income  of  her  own  fortune,  which  her  husband  was  entitled  to 
receive,  and  that  her  mother  should  indemnify  him  against  her  debts. 

They  afterwards  separated,  for  the  cause  referred  to  by  the  agreement, 
and  the  wife  obtained  a  divorce  in  the  Ecclesiastical  Court,  and  a  sentence 
for  permanent  alimony  to  an  amount  exceeding  the  income  of  her  fortune. 
That  alimony  was  regularly  paid  by  the  husband,  and  he  received  the 
income  of  her  fortune. 

The  wife  accepted  a  bill  of  exchange  in  favour  of  a  creditor  of  her  own. 

In  a  suit  by  that  creditor,  an  injunction  was  granted  to  restrain  the 
husband  from  paying  to  the  wife  the  annual  amount  of  the  income  of  her 
fortune,  as  the  validity  of  the  agreement  for  future  separation,  under  which 
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she  was  entitled  to  such  income,  was  not  in  dispute  between  tlie  liusband  Vandbr- 

and  wife.  ought 

The  Court  will  not  interfere,  either  to  compel  or  to  restrain  the  payment  J' 

of  alimony,  as  such,  except  so  far  as  to  grant  a  writ  of  ne  exeat  against  the  Blaquibbb. 
husband. 

The  bill  in  this  cause,  as  amended,  soaght  to  enforce  payment, 
out  of  a  sum  of  880i.  per  annum,  payable  by  the  defendant. 
General  the  Honourable  William  De  Blaquiere,  to  Lady  Harriet 
his  wife,  of  two  debts,  of  225Z.  and  18i.  8«.,  due  from  her  to  the 
plaintiff,  and  for  one  of  which,  viz.,  225!.,  she  had  accepted  a  bill 
of  exchange  in  the  plaintiff's  favour. 

The  original  bill  was  filed  on  the  15th  of  December,  1887, 
against  the  husband  and  wife  only,  praying,  amongst  other  things, 
an  injunction  to  restrain  the  husband  from  paying  the  8802.  per 
annum,  therein  described  as  two  yearly  sums  of  800L  and  80Z.,  to 
the  wife ;  and  on  the  12th  of  February,  1888,  before  her  answer 
c%me  in,  an  injunction,  as  prayed,  was  granted  by  the  Yice- 
♦Chancbllor,  upon  aflBdavit  of  service  of  notice  of  motion,  and  [  *230  ] 
upon  affidavit  of  merits. 

Lady  Harriet  afterwards  put  in  her  answer,  and  moved,  before 
the  Vice-Ghancellor,  that  the  injunction  might  be  dissolved ;  and, 
upon  this  motion,  his  Honour  made  an  order,  on  the  11th  of  July, 
1888,  dissolving  the  injunction,  with  costs,  [saying  :] 


The  Vice-Ghancellob  : 

The  cases  that  have  been  cited  in  the  course  of  the  argument, 
do  not  furnish  any  authority  to  show  that  this  Court  has  ever 
exercised  any  jurisdiction  with  respect  to  alimony,  except  in 
granting  the  writ  of  ne  exeat  regno.  The  interference  of  the 
Court  in  granting  that  writ,  has  arisen  from  the  peculiar  circum- 
stance that  the  Ecclesiastical  *Gourt  cannot  compel  the  husband 
to  find  bail.  And  if  the  husband  makes  it  appear  that  he  does  not 
intend  to  leave  the  kingdom,  the  Court  will  not  grant  the  writ, 
although  he  may  not  intend  to  pay  what  is  due  from  him.  If 
then  the  course  has  been  not  to  interfere,  as  against  the  husband, 
except  in  one  particular  case,  how  can  it  be  said  that  there  is  any 
similitude  between  alimony  and  property  to  which  a  married 
woman  is  entitled  for  her  separate  use?  Alimony  materially 
differs  from  separate  property.  It  is  liable  to  be  varied  by  the 
Ecclesiastical  Court,  according  to  the  husband's  circumstances; 
whereas,  separate  property  always  remains  the  same,  whatever 
alteration  may  take  place  in  the  circumstances  of  the  husband. 
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and  whether   he   is   living   or   dead,   or   whether  he  is  abroad 
or  not. 

As  the  plaintiff  has  mis-stated  his  case,  by  representing  that  the 
800i.  a  year  was  separate  property  of  the  wife,  and  as  the  law  is 
strongly  against  him,  I  shall  dissolve  the  injunction,  with  costs. 
The  costs  of  General  De  Blaquiere  must  be  costs  in  the  cause. 

The  bill  was  subsequently  amended,  in  the  month  of  January, 
1889,  and,  as  amended,  its  material  statements  were,  in  substance, 
as  follows : 

That  previously  to  the  marriage  of  the  defendants  William  De 
Blaquiere  and  Lady  Harriet  his  wife,  then  Lady  Harriet  Townshend, 
the  sum  of  6,000Z.,  being  Lady  Harriet's  fortune,  was  assigned  to 
Lord  Bayning,  since  deceased,  and  the  defendants  Robert  Mont- 
gomerie  and  P.  B.  De  Blaquiere,  upon  trust  to  pay  the  income  of  it 
to  the  defendant  William  De  Blaquiere  for  his  life : 

That,  before  the  month  of  November,  1812,  William  De  Blaquiere 
and  Lady  Harriet  differed,  and  separated  from  each  other ;  but  that 
on  the  7th  of  November,  1812,  on  the  occasion  of  their  again 
beginning  to  live  together,  an  agreement  was  signed  by  William  De 
Blaquiere  and  Lady  Harriet,  and  by  the  Marchioness  Townshend 
her  mother,  and  Mr.  Harrington  Hudson,  who  had  married  her 
(Lady  Harriet's)  sister,  by  which  it  was  provided,  that  if  Lady 
Harriet  should  repeat  accusations  against  her  husband  with  respect 
to  conjugal  infidelity,  he  should  be  at  liberty  to  carry  her  to  Mr. 
Hudson's,  who  would  receive  her,  and  that  upon  such  a  removal, 
she  should  become  entitled  to  the  whole  income  of  her  own 
^fortune,  for  her  separate  maintenance,  and  likewise  to  receive 
from  her  husband  the  further  sum  of  lOOL  per  annum  for  the 
maintenance  and  bringing  up  of  her  child,  with  particular  pro- 
visions as  to  the  length  of  time  during  which  the  child  should 
remain  with  her ;  and  that,  with  the  income  of  her  own  fortune 
and  the  allowance  for  the  child  so  long  as  the  same  should  be 
continued  to  her,  she  should  maintain  herself  and  her  child,  and 
not  incur  any  debts  for  which  her  husband  might  become  liable ; 
and  that  her  mother,  the  Marchioness  Townshend,  should 
indemnify  her  husband  against  the  payment  of  any  debts  which 
she  (Lady  Harriet)  might  contract,  beyond  the  before  mentioned 
allowance,  provided  she  was  permitted  to  receive  the  income  of  her 
own  fortune  regularly,  and  the  allowance  for  the  child  as  long  as 
he  continued  under  her  care : 
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That  the  husband  and  wife  continued  to  live  together  until  the 
month  of  June,  1814,  when  she  made  accusations  against  him  with 
respect  to  conjugal  infidelity  ;  and  that,  in  that  month,  they  a^ain 
separated ;  and  that  she  then,  or  shortly  afterwards,  went  to  reside 
with  Mr.  Hudson;  and  that  they  had  ever  since  lived  separate 
from  each  other : 

That,  upon  the  last  mentioned  separation,  Lady  Harriet  became 
entitled  to  receive,  for  her  separate  maintenance,  the  income  of  her 
fortune;  and  that  the  husband  continued  to  receive  it  from  the 
trustees,  and  to  pay  it  to  Lady  Harriet,  or  her  mother,  for  her  use, 
until  her  separate  maintenance  was  increased  by  the  sentence  for 
alimony  afterwards  mentioned ;  and  that,  in  particular,  he  made 
such  payments  in  the  year  1819  and  up  to  May,  1820: 

That,  in  February,  1819,  Lady  Harriet  instituted  a  suit  in  the 
Consistory  Court  of  London,  against  her  *hu8band,  for  a  divorce 
by  reason  of  adultery ;  and  that,  in  the  progress  of  such  suit,  she 
applied  to  the  Court  for  permanent  alimony ;  and  that,  by  her 
allegation  of  faculties,  she  stated  that  her  husband  was  entitled, 
for  his  life,  under  the  marriage  settlement,  to  an  income  of  800Z. 
being  the  interest  of  the  before  mentioned  6,0002.  which  was  then 
laid  out  on  mortgage ;  and  that,  by  his  answer  to  that  allegation, 
he  admitted  that  such  was  the  case;  but  stated  that,  under* an 
agreement  made  with  his  wife  and  her  mother,  he  had  for  several 
years  regularly  paid,  and  then  continued  regularly  to  pay,  to  Lady 
Harriet,  for  her  separate  use,  the  whole  of  the  before  mentioned 
income  of  8002. : 

That  the  Judge  of  the  Consistory  Court,  by  his  decree  or  sentence, 
dated  the  16th  of  May,  1820,  pronounced  for  the  divorce,  and 
allotted  to  Lady  Harriet  3601.  per  annum,  as  permanent  alimony, 
to  be  paid  quarterly  from  the  date  of  the  sentence : 

That  the  880Z.  per  annum  was  allotted  for  alimony,  on  the 
principle  of  giving  to  Lady  Harriet  the  yearly  sum  of  80Z.,  in 
addition  to  the  yearly  sum  of  QOOL  then  paid  to  her  as  before 
mentioned ;  and  that  the  before  mentioned  agreement  was  not  put 
an  end  to  by  the  sentence,  but  that  Lady  Harriet  was  entitled,  in 
case  of  need,  to  obtain  or  compel  payment,  by  means  of  the 
agreement,  of  the  income  of  her  own  fortune,  in  part  satisfaction 
of  the  alimony : 

That  for  many  years  past  the  alimony  had  been  paid  quarterly 
by  payments  due  on  the  16th  of  February,  the  16th  of  May,  the 
16th  of  August,  and  the  16th  of  November,  by  WilUam  de  Blaquiere, 
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vander-     to  Lady  Harriet,  at  Messrs.  Herries,  Farquhar  &  Co.'s,  who  were 

OUGHT 

«.  her  bankers,  for  her  account;  and  that  she  had  received  the  same, 

Blaquibbb.   ^^^  ^^^  *^®^  ^^  ^^®  receipt  thereof,  for  her  sole  and  *8eparate  use, 

[  *233]       maintenance,  and  benefit ;  and  that  William  De  Blaquiere  had  been 

permitted  to  receive  the  income  of  the  6,000Z.,  or  the  securities  on 

which  it  had  been  invested,  and  that  he  was  then  in  the  receipt 

thereof  by  the  authority  of  the  trustees  : 

That,  on  the  8th  of  June,  1885,  Lady  Harriet  was  justly  indebted 
to  the  plaintiff  for  goods,  money,  and  other  valuable  considerations 
in  the  sum  of  225Z.,  which  she  promised  to  pay  out  of  the  before 
mentioned  separate  income  and  maintenance,  and  to  charge  the 
same  therewith ;  and  that,  for  that  purpose,  she  agreed  to 
accept  the  following  bill  of  exchange  drawn  by  the  plaintiff, 
viz.,  "  London,  June  8th,  1885,  225Z.  One  month  after  date,  pay 
to  my  order  the  sum  of  225i.  for  value  received.  To  the  Bight 
Honourable  Lady  Harriet  de  Blaquiere,  Palace,  Hampton  Court, 
G.  Vandeboucht  ; "  and  that  she  accepted  the  bill  by  writing 
thereon  the  words  following,  "  Harriet  de  Blaquiere,  payable  at 
Messrs.  Herries,  Farquhar  &  Co. : " 

That  the  bill  was  presented  at  Messrs.  Herries,  Farquhar  &  Co.'s, 
when  due,  and  was  dishonoured ;  and  that  the  2252.  with  interest 
thereon,  from  the  8th  of  July,  1835,  remained  due  to  the  plaintiff  : 
That,  besides  the  2251.  and  interest.  Lady  Harriet  was  indebted 
to  the  plaintiff  in  sums  amounting  to  18Z.  88.  for  goods  sold  and 
delivered  to  her  at  various  times,  which  sums,  at  the  time  of  the 
sale  and  delivery  of  such  goods,  she  promised  and  undertook  to 
pay  to  the  plaintiff,  out  of  the  before  mentioned  income  and 
maintenance,  and  to  charge  the  same  therewith. 

The  bill  charged,  that,  as  William  de  Blaquiere  was  living 

separate  from  his  wife,   and  allowed  and  paid  her  the  before 

[  '234  ]      mentioned  yearly  sum  for  her  separate  maintenance  *  (which  was  a 

suitable  maintenance  for  her),  he  was  not  liable  to  pay  her  debts, 

and  that  the  plaintiff  was  without  remedy  against  him. 

The  bill  prayed  an  account  of  what  was  due  to  the  plaintiff  in 
respect  of  the  2252.  and  the  interest  of  it,  and  the  other  sums  due 
to  him  from  Lady  Harriet ;  and  a  declaration  that  the  amount  due 
to  him  was  a  charge  on  the  8802.  per  annum  payable  as  alimony 
as  aforesaid,  and  the  arrears  thereof ;  or  otherwise  that  it  might  be 
declared  that,  by  virtue  of  the  agreement  of  the  7th  of  November, 
1812,  Lady  Harriet  was  entitled  to  receive  the  income  of  the  GftOOL 
specifically,  in  part  payment  of  the  8802.  per  annum  ;  and  that  the 


VOL.  XLViii.]     1839.    CH.     6  MY.  &  CR.  284—288. 


291 


amoant  so  due  to  the  plaintiff  was  a  charge  on  such  income,  and 
the  arrears  thereof,  [and  for  consequential  relief]. 

The  original  bill  and  the  affidavit  of  merits  in  support  of  it  did 
not  state  the  agreement  of  the  7th  of  November,  1812,  as  such,  but 
stated  that  800Z.  per  annum  was  payable  to  Lady  Harriet  by  the 
General,  under  an  agreement  made  on  their  separation  in  1814,  and 
that  *80I.  per  annum  additional  was  payable  to  her  by  him  under  the 
sentence  of  the  Ecclesiastical  Court.  Lady  Harriet,  by  her  answer 
to  the  original  bill,  denied  that  it  was  ever  agreed  between  her  and 
the  General  that  he  should  pay  to  her  800Z.  per  annum,  or  any 
other  sum.  That  denial,  however,  was  qualified  by  her  answer  to 
the  amended  bill,  as  will  be  presently  seen.  By  her  answer  to  the 
original  bill  she  admitted  the  acceptance  and  dishonour  of  the  bill 
of  exchange. 

After  her  answer  to  the  original  bill  was  put  in,  but  before  the 
motion  to  dissolve  the  injunction  was  heard,  an  affidavit  was  made, 
verifying  the  agreement  of  the  7th  of  November,  1812 ;  but  the 
reporters  are  informed  that  the  Vicb-Ghangelloh  considered  that  it 
was  in  opposition  to  the  answer,  and  that,  therefore,  it  was  not 
read  before  his  Honour. 

Lady  Harriet  de  Blaijuiere,  by  her  answer  to  the  amended  bill, 
put  in  on  the  24th  of  May,  1839,  *  *  said  that  the  whole  S80L 
was  given  as  and  for  alimony ;  and  she  believed  that  the  amount 
thereof  was  fixed  by  reference  to  the  amount  of  the  income  derived 
by  William  de  Blaquiere  from  her  fortune  and  to  his  other  means  ; 
and  that  she  was  advised  that  the  agreement  mentioned  in  the  bill, 
if  any  such  there  were,  was  put  an  end  to  by  the  sentence ;  and 
that  she  was  not  entitled,  in  case  of  need,  to  obtain  or  compel  pay- 
ment by  means  of  such,  if  any,  agreement,  of  the  income  of  her  own 
fortune,  in  part  satisfaction  of  her  alimony.  She  believed  that  her 
husband  had  received,  and  was  then  in  the  receipt  of,  the  income  of 
the  6,000Z.,  and  that  that  sum  was  then  invested  in  3  per  cent. 
Consols,  in  the  names  of  the  surviving  trustees  of  the  marriage 
settlement. 

The  answer  of  the  defendant  William  de  Blaquiere  to  the 
amended  bill,  put  in  on  the  80th  of  July,  1889,  admitted  the  agree- 
ment of  the  7th  of  November,  1812,  and  that  from  the  time  of  the 
separation  of  1814,  to  the  sentence  of  alimony,  he  received  the 
income  of  the  6,0002.,  and  paid  it  to,  or  for  the  use  of.  Lady 
Harriet ;  and  that,  since  that  sentence,  he  had  received  the  income 
of  the  6,0001.,  or  of  the  securities  upon  which  it  had  been  invested, 
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Yandku-      and  that  he  was  still  in  such  receipt ;  and  that  the  8802.  per  annum, 
^^  allotted  for  alimony  by  the  sentence,  had  been  paid  by  him  to  Lady 

Blaquibbb.  Harriet,  through  Messrs.  Herries,  Farquhar  &  Co.,  his  bankers, 
by  quarterly  payments,  which  became  due  at  the  times  mentioned 
in  the  bill ;  and  that  the  last  of  such  payments  was  made  in  the 
month  of  May  then  last ;  and  that  the  8802.  per  annum  did  con- 
stitute a  suitable  maintenance  for  Lady  Harriet ;  and  that  he  was 
advised  that  he  was  not  liable  at  law  to  pay  her  debts ;  and  that  he 
intended  to  continue  to  pay  the  880Z.  per  annum,  quarterly,  to  Lady 
Harriet,  or  to  Herries,  Farquhar  &  Co.,  unless  restrained  by  the 
Court  from  so  doing. 

The  plaintiff  now  moved,  upon  these  answers,  and  upon  the 
affidavit  verifying  the  agreement  of  the  7th  of  November,  1812, 
that  the  Viob-Chancbllor's  order  of  the  11th  of  July,  1888,  might 
be  discharged  or  varied  ;  and  that  the  costs  paid  by  the  plaintiff,  in 
pursuance  of  it,  might  be  repaid  to  him ;  and  that  the  defendant 
William  de  Blaquiere  might  be  restrained  from  paying  the  income 
of  the  6,000Z.,  or  the  880i.  per  annum,  to  Lady  Harriet;  and  that 
she  and  her  agents  might  be  restrained  from  receiving  the  income 
of  the  6,000i.,  or  the  880Z.  per  annum;  and  that  the  defendant 
William  de  Blaquiere  might  be  ordered  to  pay  into  Court  the 
income  of  the  6,000i.,  or  the  380Z.  per  annum. 

[  239  ]  Mr.  Stuart  and  Mr.  James  Parker,  in  support  of  the  motion. 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Lloyd,  for  Lady  Harriet  de 
Blaquiere,  in  opposition  to  the  motion,  contended  that  the  agree- 
ment of  1812  was  illegal  and  void,  as  being  made  with  a  view  to  a 
future  separation,  and  that  it,  in  effect,  gave  General  de  Blaquiere 
the  power  of  divorcing  his  wife  when  he  pleased,  and  that  neither 
that  agreement  itself,  nor  any  income  supposed  to  be  derived  under 
it,  could  be  recognised  by  the  Court ;  that  the  agreement  must  be 
considered  to  have  been  repudiated  by  the  Ecclesiastical  Court,  and, 
if  ever  binding,  to  have  been  superseded  by  the  separation  which 
had  taken  place  under  the  sentence  of  that  Court ;  and  that  the 
whole  d80Z.  per  annum  must  be  considered  to  have  been  paid  as 
alimony ;  that,  as  alimony,  which  was  the  creature  of  the  Eccle- 
siastical Court,  it  could  not  be  anticipated  or  charged;  and  that 
even  if  any  part  of  it  could  be  considered  as  an  allowance  for 
separate  maintenance,  as  distinguished  from  alimony,  it  would  not 
be  susceptible  of  being  charged  or  anticipated,  any  more  than  a 
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payment  of  a  sum  of  money  for  housekeeping  expenses ;  and  that 
an  allowance  for  separate  maintenance  was,  in  this  respect,  different 
from  separate  property,  which  was  the  creature  of  equity,  and  was 
dealt  with  in  equity  as  property.  They  further  contended,  that, 
even  if  the  880Z.,  or  any  part  of  it,  were  chargeable,  either  as 
alimony,  or  as  separate  maintenance,  or  as  separate  property,  there 
had  not  been,  in  the  present  case,  any  charge  of  it,  or  any  attempt 
to  charge  it,  and  that  the  mere  acceptance  of  the  bill  of  exchange, 
which  did  not  allude  to  it,  could  not  operate  as  a  charge  upon  it,  or 
as  an  agreement  to  charge  it.  They  stated  that  the  present  annual 
income  of  the  6,000Z.  was  only  220Z.,  arising  from  an  investment  in 
3  per  cent.  Consols. 

Mr.  WiUyraliam,  for  General  de  Blaquiere. 

Afr.  Stuart,  in  reply. 

[The  principal  cases  referred  to  by  counsel  are  mentioned  in  the 
following  judgment :] 
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The  Lord  Chancellor  :  ^^^'  ^^' 

The  bill  prays,  in  the  alternative,  either  for  payment  out  of  the 
380Z.,  payable  by  General  de  Blaquiere  to  Lady  Harriet,  his  wife, 
under  a  decree  for  alimony  by  the  Ecclesiastical  Court,  or  out 
of  the  income  arising  from  6,000Z.,  her  fortune,  which  was 
settled  upon  their  marriage,  and  for  an  injunction  to  prevent  Lady 
Harriet  from  receiving  any  part  of  such  income  until  payment 
of  the  plaintiffs  demand.  In  February,  1838,  the  Vice-Chancellor 
granted  an  injunction,  on  affidavit  of  notice,  the  defendant  Lady 
Harriet  de  Blaquiere  not  appearing.  She  afterwards  put  in  her 
answer,  professing  ignorance  of  the  agreement  by  which  SOOl. 
was  secured  to  her,  and  representing  the  whole  380Z.  to  be 
alimony;  and,  in  July,  1838,  moved  to  dissolve  the  injunction. 
*0n  the  part  of  the  plaintiff,  the  agreement  of  the  7th  of  November,  [  •241  ] 
1812,  under  which  she  was  entitled  to  receive  the  income  arising 
from  the  6,000Z.,  was  verified ;  but,  according  to  the  report  of 
the  case  in  8  Sim.  315,  the  judgment  proceeded  entirely  upon  the 
assumption  that  the  380L  was  to  be  considered  as  alimony ;  and 
the  Vicb-Chancellor  dissolved  the  injunction,  with  posts,  upon  the 
ground  that  the  plaintiff  had  mis-stated  his  case,  by  representing 
that  the  300L  a  year  was  separate  property  of  the  wife. 


294  1889.     CH.    5  MY.  &  CR.  241—242.  [b-B- 
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OUCH.T 

V.  were  nothing  else  in  the  case,  I  should  agree  with  this  judgment, 

Blaquierb,  because  no  case  having  been  referred  to  in  which  this  Court  has 
exercised  its  jurisdiction  over  alimony,  except  in  granting  writs 
of  ne  exeaty  and  the  decision  in  Stones  v.  Cooke,  by  Lord  Lyndhurst, 
as  reported  8  Sim.  821  (i),  not  being  against  it,  I  should  hesitate 
to  assume  such  jurisdiction ;  and,  if  the  Court  is  not  to  exercise  it 
for  the  purpose  of  compelling  payment  of  alimony,  it  follows  that 
it  would  not  interfere,  by  injunction,  to  prevent  the  wife  from 
receiving  what  it  had  no  jurisdiction  to  award  to  another  claiming 
through  her.  But  it  has  not  been  explained  to  me  why  the 
plaintiff's  case,  as  stated  in  his  bill,  and  resting  upon  the  agree- 
ment of  the  7th  of  November,  1812,  was  disregarded  in  the 
Vice -Chancellor's  Court  (2).  From  that  agreement,  as  verified,  it 
appears  that  the  husband  and  wife  had  before  separated;  and, 
having  agreed  to  live  together  again  upon  certain  conditions,  it  was 
agreed,  through  the  intervention  of  the  wife's  relatives,  that  they 
[  *242  ]  ^should  live  together ;  but  that  if  the  wife  should  again  accuse  the 
husband  of  infidelity,  that  they  should  again  separate ;  and  that,  in 
that  case,  the  wife  should  receive  the  whole  income  of  her  fortune, 
that  is,  of  the  6,0002.  to  which,  by  the  marriage  settlement,  the 
husband  was  entitled  for  life,  for  her  separate  maintenance ;  that,  with 
that  income,  she  was  to  maintain  herself,  and  not  to  incur  any  debt 
for  which  the  husband  might  become  answerable ;  and  the  wife's 
mother,  who  was  a  party  to  the  agreement,  agreed  to  become  surety 
for  the  wife,  and  to  indemnify  the  husband  against  the  payment  of 
any  debt  which  the  wife  might  contract  beyond  the  above  allowance, 
provided  she  was  allowed  to  receive  the  income  of  her  fortune. 

The  anticipated  separation  took  place  in  1814  ;  and  in  1819  the 
wife  instituted  a  suit  in  the  Ecclesiastical  Court  for  a  divorce,  upon 
the  ground  of  adultery  by  the  husband,  and  obtained  a  sentence  for 
that  purpose,  and  the  Court  allotted  to  her  S80Z.  per  annum  for 
alimony. 

The  plaintiff's  demand  is  for  articles  furnished  to  the  wife,  in 
respect  of  which  she  accepted  a  bill,  dated  the  8th  of  June,  1835, 
drawn  by  the  plaintiff,  for  225Z.,  upon  her,  and  made  payable  at 
Messrs.  Herries  &  Co.  It  was  contended,  and  there  seems  to  be 
reason  to  suppose,  that  the  3802.  was  fixed  by  adding  the  80L  to  the 

(1)  42  B.  B.  196.  affidavit,   verifying    this    agreement, 

(2)  The  reporters  believe  that  his      was  not  read  in  the  Court  below. 
Lordship  was    not    aware    that   the 
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300L  she  was  entitled  to  receive  as  interest  of  the  6,000Z. ;  but 
the  sentence  giving  alimony  takes  no  notice  of  her  title  to  the  800Z., 
but  directs  payment  of  the  whole  880Z.  as  alimony  (i). 

Assuming  that  the  8802.  was  to  include  the  interest  of  the  6,0001., 
it  is  clear  that  the  wife  cannot  be  *entitled  to  receive  both  ;  but  if 
she  was  entitled  to  receive  the  interest  of  the  6,0002.  under  the 
agreement,  I  do  not  find  anything  in  the  case  to  deprive  her  of  that 
right.  Her  title  to  whatever  might  be  the  amount  of  such  interest 
would  be  better  under  the  agreement  than  under  the  decree  for 
alimony,  as  not  being  subject  to  the  discretion  of  the  Ecclesiastical 
Court,  and  as  having  the  trust  fund  itself  as  her  security,  instead  of 
the  personal  liability  of  the  husband.  If,  then,  her  title,  under  the 
agreement,  to  the  income  of  the  6,0002.  be  good,  and  has  not  ceased 
to  exist,  this  case  does  not  differ  from  the  many  others  which  have 
occurred,  in  which  this  Court  has  given  to  a  creditor  of  a  married 
woman,  to  whom  she  has  given  a  bill  for  the  debt,  a  remedy 
against  her  income  settled  to  her  separate  use ;  and,  if  so,  this 
Court  would  not  hesitate  to  give  effect  to  such  a  right  in  the 
creditor,  by  preventing  the  married  woman  from  receiving  her 
separate  income  whilst  the  creditor  remained  unsatisfied. 

But  it  was  argued  that  the  agreement  was  illegal,  as  providing 
for  a  future  separation.  If  it  were  necessary  to  decide  that  point, 
the  difficulty  of  endeavouring  to  reconcile  the  different  authorities 
upon  that  subject,  and  to  extract  a  sound  rule  from  them  all,  would 
be  to  be  encountered.  In  Rodney  v.  Chambers  (2),  a  covenant 
providing  a  separate  maintenance  for  the  wife,  in  the  event 
of  a  future  separation,  was  held  good.  In  Durant  v.  2'itley  (8) 
it  was  held  good  in  the  Court  of  Exchequer,  and  bad  in  the 
Exchequer  Chamber  by  Lord  Tbnterden  and  Lord  C.  J.  Dallas  ; 
but  in  Jee  v.  Thurlow  (4),  Lord  Tenterden  says,  that  the  Judges 
who  decided  Durant  v.  Titley  did  not  intend  to  shake  any  *former 
decision ;  and  in  Westmeath  v.  Salisbury  (5)  the  Court  of  Chancery 
in  Ireland  having  held  such  a  provision  illegal,  and  an  appeal 
having  been  brought  before  the  House  of  Lords  upon  other  grounds, 
so  that  this  question  was  not  before  the  House  for  decision.  Lords 
Eldon  and  Ltndhubst  expressed  very  decided  opinions  against 
the  legality  of  such  provisions  for  future  separation.      There  are, 


(1)  3  Hagg.  322—329 ;    3  Phillim. 
258. 

(2)  2  Eaat,  283. 

(3)  21  E.  B.  273  (7  Price,  577). 


Vandkb- 
oncHT 

V. 

De 
Blaquisbb. 

[  •24S  ] 


(4)  26  R.  R.  463,  Bee  p.  456  (2  B.  & 
C.  547,  551). 

(5)  35  R.  R.  54  (6  BUgb,  N.  S.  339, 
see  366). 


[  •244  ] 
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Vandkb.     no  doubt,  shades  of  distinction  between  the  circumstances  of  those 

OUCHT 

9.  cases,  and  some  facts  in  this  case,  which  differ  from  them  all,  and 

Blaq^dibrb  particularly  in  this, — that  the  agreement,  providing  for  the  event  of 
a  future  separation,  was  not  entered  into  when  the  parties  were 
living  together,  but  was  the  price  and  condition  of  terminating 
a  state  of  separation.  There  are  many  other  cases  applicable 
to  this  subject ;  but  those  I  have  referred  to  are  sufficient  to  show, 
if  the  question  of  the  legality  of  the  agreement  were  to  be  decided 
between  these  parties,  that  the  question  is  of  too  much  importance 
to  be  disposed  of  upon  an  interlocutory  application.  It  could  only 
be  properly  decided  at  the  hearing;  and  an  injunction  in  the 
meantime  would  be  much  of  course.  But  it  will  be  to  be  considered 
how  far,  between  these  parties,  such  a  question  can  arise.  The 
plaintiff  does  not  seek  to  enforce  the  contract,  but  only  to  establish 
a  title  to  the  fruits  of  it  when  carried  into  effect,  and  to  receive 
payment,  from  the  wife,  or  those  about  to  pay  it  to  her,  out  of 
such  fruits,  sufficient  to  discharge  his  demand.  I  think,  therefore, 
that,  so  far  as  relates  to  the  800Z.  per  annum  under  the  agreement, 
there  must  be  an  injunction  as  prayed,  which  leaves  untouched 
the  title  to  the  alimony. 

*  ♦  *  ♦  * 

1840.  On  a  subsequent   day,  upon  the  application   of  Lady  Harriet 

liL*        de   Blaquiere  herself,  and    with  the   concurrence  of  the  plaintiff 

[  245  ]       and  General  de  Blaquiere,  an  order  was  made  for  payment  into 

Court  of  the  arrears  then  due  of  the  380i.  per  annum,  and  of  a 

part  of  the  next  accruing  payment  of  that  sum. 

The    reporters   are    informed    that    the    suit    was    afterwards 
compromised. 


1839.  CASE   V.  DEOSIEE. 

JyVi!  (6  My.  &  Or.  246-249.) 

f^^'  [A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report 

of  the  case  at  the  Bolls  Court  taken  from  2  Keen,  764,  see  44  B.  B. 
363,  at  p.  367.J 
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HILL  V.  GOMME.  1839. 

(5  My.  &  Or.  250—257.)  ^%^i'  ^^' 

[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report  rTTT-, 
of  the  case  at  the  Bolls  Court,  taken  from  1  Beav.  540,  see  49  B.  B.] 


HEIGHINGTON   v.   GEANT.  is^^, 

(5  My.  &  Cr.  258—269;  S.  C.  10  L.  J.  Ch.  12 :  4  Jur.  1052.)  ^«y  1. 

^  iVor.  19. 

Under  a  direction,  in  a  decree,  that  the  Master  shall  ascertain  balances  

in  the  hands  of  a  party  at  the  end  of  each  year,  and  shall  compute  interest  Bolls  Court, 

on  such  balances,  and  shall  '*in  taking  the  said  accounts "  make  annual  Lkach, 

rests,  followed  by  a  direction  that  the  party  shall  be  charged  with  interest  M.K. 

**  after  the  rate  and  in  manner  aforesaid  upon  such  balances : "  the  interest  q^  ADoeaL 

computed  on  the  balance  due  at  the  end  of  the  first  year  is  to  form  part  

of  the  balance  due  at  the  end  of  the  second  year,  upon  which  interest  is  Lord 

then  to  be  computed,  and  so  on  from  year  to  year,  to  the  end  of  the  Tottenham, 

*«^^*-  [268] 

By  the  decree  made  [in  this  cause]  by  Sir  John  Leach,  Master  of 
the  Bolls,  on  the  4th  of  June,  1882,  the  bill  was  dismissed,  as 
against  the  defendant  Gore,  with  costs,  and  it  was  referred  to  the 
Master  to  take  an  account  of  the  personal  estate,  not  specifically 
bequeathed,  of  Bobert  Heighington  the  testator,  *in  the  pleadings  [  •259  ] 
named,  come  to  the  hands  of  the  defendant  Grant,  one  of  his 
executors,  or  to  the  hands  of  any  other  person  or  persons  by 
his  order  or  for  his  use  ;  and  it  was  ordered  that  the  Master  should 
ascertain  what  balances  of  the  testator's  monies  and  estate  remained 
in  the  hands  of  the  defendant  Grant  unapplied,  at  the  end  of 
twelve  months  from  the  testator's  death,  and  also  what  balances  had 
remained  in  his  hands  at  the  end  of  each  year  since  the  time  before 
mentioned,  after  giving  credit  for  such  sums  of  money  as  he  should 
have  paid,  applied,  or  advanced,  in  the  administration  of  the 
testator's  estate,  or  to  or  for  the  use  of  Sarah  Heighington,  the 
testator's  widow,  and  her  children,  including  all  sum  and  sums  of 
money  paid  or  advanced  by  him  for  her  or  their  use  to  the  Leigh  ton 
Buzzard  Bank.  And  it  was  ordered  that  the  Master  should  compute 
interest  at  the  rate  of  5Z.  per  cent,  per  annum  on  the  balances 
which  should  appear  to  have  been  in  the  hands  of  the  defendant 
Grant  at  the  end  of  each  year  since  the  time  aforesaid ;  and  the 
Master,  in  taking  the  said  accounts,  was  to  make  annual  rests :  and 
it  was  ordered  that  the  defendant  Grant  should  be  charged  with 
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[260] 


[  •261  ] 


[  ^262  ] 


interest,  after  the  x^te  and  in  manner  aforesaid,  apon  such  balances, 
accordingly.     *     *     * 

On  the  11th  of  February,  1839,  the  Master  made  his  report,  in 
pursuance  of  this  decree,  and  thereby  *  *  stated  that  he  had 
examined  the  particulars  of  Grant's  receipts  and  payments  set 
forth  in  the  first  and  second  schedules,  and  made  annual  rests 
therein ;  and  he  found  that  the  testator  died  on  or  about  the  14th 
of  February,  1814,  and  that  on  the  14th  of  February,  1816,  there 
was  not  any  balance  in  Grant's  hands,  in  respect  *of  the  testator's 
monies  and  estate ;  but  on  that  day,  and  also  on  the  14th  of 
February,  1816,  the  payments  made  by  him  had  exceeded  his 
receipts,  and  that  on  the  14th  of  February,  1817,  there  was  a 
balance  of  1,886{.  18^.  5d.  in  his  hands,  in  respect  of  the  said 
monies  and  estate ;  and  that  there  was  also,  at  the  end  of  each 
succeeding  year,  a  balance  remaining  in  his  hands,  after  giving  him 
credit  for  such  sums  of  money  as  in  the  decree  mentioned,  up  to  the 
Isc  of  July,  1881 ;  and  that  on  the  Ist  of  July,  1831,  the  balance 
in  his  hands  was  the  sum  of  1,0862.  lOs.  6d, ;  and  that,  pursuant 
to  order  of  the  22nd  of  June,  1831,  Grant,  on  the  1st  of  July,  1831, 
paid  into  Court  1,1792.  Is.  lid.,  being  an  excess  of  922.  lis.  5d. 
beyond  the  before-mentioned  balance,  and  that  he  did  not  after- 
wards receive  any  sum  of  money  on  account  of  the  testator's  estate  ; 
and  the  Master  stated  that  he  had  computed  interest,  at  the  rate 
of  62.  per  cent,  per  annum,  upon  the  balances  in  the  hands  of  the 
defendant,  at  the  end  of  each  year  since  the  time  before  mentioned, 
up  to  the  1st  of  July,  1831 ;  and  he  found  that  such  interest 
amounted  to  7682.  7s.  4d.  *     ♦     * 

It  appeared,  by  the  third  schedule  to  the  report,  that  the  Master 
had  computed  simple  interest  only  upon  the  balances  from  time  to 
time  in  the  defendant's  hands,  and  that  he  had  not  included  the 
interest  upon  the  balance  of  one  year  in  the  amount  of  the  balance 
of  "^the  next  year.  The  simple  interest  computed  by  the  Master 
amounted,  in  the  whole,  to  7632.  Is.  4d. 

The  plaintiffs  took  four  exceptions  to  the  report. 

The  first  exception  submitted  that  the  Master  had  not  charged 
the  defendant  with  interest,  on  the  balances,  and  in  the  manner, 
directed  by  the  decree. 

The  second  exception  submitted  that  the  Master  ought  to  have 
found  that  the  interest  on  the  yearly  balances  amounted  to  a  much 
larger  sum  than  the  7682.  7s.  4d.,  with  which  he  had  charged  the 
defendant  for  interest  on  balances. 
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The  third  exception  submitted  that  the  Master  ought  to  have 
included  in  each  balance  the  interest  computed  and  charged  against 
the  defendant  on  the  preceding  yearly  balance  or  balances. 

The  fourth  exception  submitted  that  the  Master  ought  not  to  have 
allowed  to  the  defendant  sums  amounting  to  842.  for  bankers'  com- 
mission paid  to  the  Leighton  Buzzard  Bank,  as  he,  the  defendant, 
was  a  partner  in  that  bank. 

Upon  these  four  exceptions  coming  on  to  be  argued  before  the 
Master  of  the  Bolls,  his  Lordship  overruled  the  three  first,  and 
allowed  the  last,  and  directed  that  the  deposit  should  be  divided 
between  the  plaintiflFs  and  the  defendant  Grant. 

The  plaintiffs  now  appealed  from  so  much  of  this  order  as 
overruled  the  three  first  exceptions,  and  they  insisted  that  those 
exceptions  ought  to  be  allowed. 


HEIOHING" 
TON 

V. 

Orant. 


Mr.  Richards  and  Mr.   Keene   appeared   in  support  of  the 
exceptions. 


[263] 


Mr.  IVigram  and  Mr.  Lloyd  appeared  for  the  defendant  Grant. 

Raphael   v.  Boehm    (l),  Binnington  v.  Harwood   (2),   Wilson   v. 
Carmichael  (3),  Cotham  v.  West  (4)  were  cited. 


The  Lord  Chancellor: 

This  question  turns  entirely  upon  the  construction  to  be  put 
upon  the  terms  of  the  decree.  If  the  terms  used  have  received  a 
judicial  exposition,  and  have  obtained  a  technical  meaning,  the 
decree  must  be  construed  accordingly ;  and  it  will  not  be  of 
importance  whether  such  a  meaning  be  or  be  not  consistent  with 
the  natural  construction  of  the  terms  used ;  but  if  the  judicial 
exposition  of  those  terms  be  consistent  with  the  obvious  and  natural 
meaning,  every  ground  of  diflSculty  is  removed. 

The  decree  directs  the  Master  to  take,  first,  an  account  of  the 
personal  estate  received  by  the  defendant,  the  executor,  and  to 
ascertain  what  balances  of  such  estate  remained  in  his  hands, 
unapplied,  at  the  end  of  each  year,  after  giving  credit  for  proper 
payments ;  and,  secondly,  he  was  to  compute  interest  at  51.  per 
cent,  upon  such  balances  ;  and,  thirdly,  in  taking  the  accounts,  he 
was  to  make  annual  rests ;  and,  fourthly,  the  defendant  was  to  be 


Aov.  19. 


(1)  8E.E.  95(11  Ves.  92). 

(2)  24  B.  B.  106  (T.  &  E.  477). 


(3)  2  Dow&  Clark.  51 ;  3Molloy,  89. 

(4)  Eollfl,  Nov.  1836. 
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[265] 


charged  with  interest,  after  the  *rate  and  in  manner  aforesaid,  upon 
such  balances  accordingly. 

The  Master's  report  has  ascertained  the  balances  in  the  defendant's 
hands  at  the  end  of  each  year,  and  charges  him  with  the  balance 
ultimately  due,  and  calculates  interest  upon  each  of  such  balances 
for  the  year  following  that  at  which  the  balance  is  ascertained,  and 
charges  him  with  the  aggregate  of  all  such  sums  of  interest,  but 
does  not  add  the  interest  of  the  balance  of  the  preceding  year 
to  the  balance  of  principal  monies  found  due  at  the  end  of  the 
following  year. 

The  question  is  whether  this  was  the  intention  of  the  decree,  or 
whether,  as  the  plaintiffs  contend,  the  interest  upon  the  preceding 
balance  ought  to  have  been  added  to  the  balance  of  principal  monies 
due  at  the  end  of  the  next  year,  so  as,  together,  to  constitute  the 
balance  of  each  year ;  and  if  so,  then  such  balance,  so  constituted, 
must  be  the  sum  upon  which  interest  for  the  succeeding  year  ought 
to  be  calculated.  In  the  mode  in  which  the  Master  has  taken  the 
account  he  has  correctly  obeyed  the  first  and  second  directions  of  the 
decree.  He  has  ascertained  the  balances  at  the  end  of  each  year, 
and  he  has  calculated  interest  upon  such  balances;  and,  if  the 
decree  had  stopped  there,  he  would  not  only  have  done  all  that  the 
decree  required,  but  the  provisions  of  the  decree  would  have  justified 
all  he  has  done. 

But,  if  that  be  so,  what  construction  is  to  be  put  upon  the  two 
last  directions  in  the  decree,  namely,  that,  in  taking  the  said 
accounts,  the  Master  is  to  make  annual  rests,  and  to  charge  the 
defendant  with  interest  upon  the  balances  at  the  rate  and  in  manner 
aforesaid  ? 

So  far  as  relates  to  the  principal  monies,  annual  rests  had  been 
already  directed;  the  direction  to  ascertain  the  balance  at  the  end 
of  each  year  being  equivalent,  if  making  annual  rests  is  to  be 
confined  to  the  principal  monies.  But  the  direction  to  make  annual 
rests  follows  not  only  the  direction  to  ascertain  the  balances  at  the 
end  of  each  year,  but  the  direction  to  compute  interest  upon  such 
balances,  which  constitute  part  of  the  account  to  be  taken,  and,  in 
taking  the  said  accounts,  he  is  to  make  annual  rests.  Is  not  the 
account  so  to  be  the  subject  of  annual  rests — the  account  before 
directed — so  constituted  of  the  balance  at  the  end  of  the  preceding 
year  and  interest  upon  it  ? 

It  cannot  be  said  that  the  interest  with  which  the  decree  charges 
the  defendant  is  not  strictly  part  of  the  account  directed  to  be  taken 
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against  him;  and  if  it  be  part  of  it,  then  it  is  part  of  the  said 
account,  and  the  said  account  is  directed  to  be  the  subject  of 
annual  rests. 

Again,  the  fourth  direction  is  that  the  defendant  is  to  be  charged 
with  interest  at  the  rate  and  in  manner  ^aforesaid.  The  rate  had 
before  been  fixed  at  5Z.  per  cent.,  and  if  nothing  more  were  intended, 
and  if  what  the  Master  has  done  were  all  that  was  intended  by  the 
decree,  this  fourth  direction  was  mere  repetition  ;  but  what  meaning, 
in  that  case,  is  to  be  attributed  to  the  words  "in  manner  aforesaid  ?" 
The  direction  immediately  preceding  was  to  make  annual  r^sts, 
which,  following  that  to  charge  interest  at  5  per  cent.,  would 
necessarily  affect  the  mode  of  charging  interest,  if  the  meaning 
of  making  annual  rests  was  to  add  the  interest  to  the  principal, 
but  not  otherwise;  and  to  effect  this,  or  to  make  the  intention  clear, 
the  fourth  direction  was  added. 

If,  therefore,  I  had  been  called  upon  to  put  a  construction  upon 
these  words,  without  any  judicial  decision  to  aid  me,  I  should  have 
found  myself  bound  to  hold  that  the  Master  had  erred,  and  that 
the  interest  ought  to  have  been  added  to  the  principal.    But,  as  I 
understand  the  case  of  Raphael  v.  Boehm  (i).  Lord  Eldon  has  decided 
the  point,  after  the  most  careful  consideration  and  inquiry  into  the 
practice  in  the  Masters'  offices.     In  that  case,  the  order  upon 
further  directions  ordered  ^that  interest  at  51.  per  cent,  should  be 
calculated  upon  all  sums,  from  the  time  they  were  received,  for  so 
long  as  they  remained  in  the  hands  of  the  defendant;  and  that 
the  Master  do,  in  such  computation,  make  half-yearly  rests.     The 
Master,  under  this  direction,  calculated  the  interest  upon  the  sums, 
from  the  time  they  were  received  up  to  the  end  of  the  half-year, 
and  then  added  the  amount  to  the  principal,  and  from  that  time 
calculated  interest  upon  the  sum  so  compounded  of  principal  and 
interest.    The  defendant,  by  the  third  exception,  complained  of  this, 
alleging  that  the  Master  ought  to  have  stated  the  interest  as  a 
separate  charge,  and  not  to  have  added  the  same  to  the  balance 
of  principal,  that  is,  that  he  ought  to  have  done  what  the  Master 
has  done  in  the  present  case.      Lord  Eldon  disapproved  of  the 
manner  in  which  the  interest  had  been  directed  to  be  calculated ; 
but  he  overruled  the  exception,  and  thereby  decided — for  no  other 
ground  could  have  justified  his  order — that,  in  executing  an  order, 
directing  a  computation  of   interest  upon  items  with  which  the 
accountant  is   charged,   and  that  the  Master,  in  making  such 
(1)  8  E.  E.  95  (11  Vee.  92). 
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computation,  make  certain  prescribed  rests,  the  proper  course  is  for 
the  Master  to  ascertain,  at  the  period  of  the  rest,  what  was  the 
amount  of  interest  then  due,  and  to  add  that  amount  to  the  principal, 
and  to  ^calculate  the  subsequent  interest  upon  the  sum  compounded 
of  such  principal  and  interest. 

It  is  true  that  Raphael  v.  Boehm  was  a  peculiar  case  ;  but  all  the 
peculiarities  belonging  to  it,  which  would  afifect  the  decision  upon 
the  Master's  report,  were  those  which  were  to  be  found  in  the 
decree  itself.  Those  directions  were  peculiarly  severe  against  the 
accountant,  and  therefore  calculated  to  induce  the  Court  to  construe 
those  directions  as  leniently  towards  the  defendant  as  possible. 
But  Lord  Eldon,  as  well  from  the  meaning  of  the  words  as  from 
what  he  found  to  be  the  general  understanding  in  the  Masters' 
offices,  and  intending,  as  he  says,  to  settle  the  practice  once  for 
all,  decided  that  the  manner  in  which  the  Master  had,  in  this 
respect,  taken  the  account  of  interest,  which  was  precisely  what 
the  plaintiff  in  this  case  insists  upon,  was  the  right  course. 

It  has  been  supposed,  however,  that  subsequent  cases  have 
thrown  doubt  upon  this  point,  and  several  were  referred  to.  The 
first  of  these  is  Binnington  v.  Harxvood  (i),  in  which  Sir  T.  Plumbr 
is  made  to  say,  that,  notwithstanding  the  elaborate  discussion 
which  the  subject  underwent  in  Raphael  v.  Boehm,  there  was  con- 
siderable doubt  as  to  the  effect  of  a  direction  to  make  annual  rests 
in  taking  accounts.  What  doubts  he  referred  to  is  not  explained  ; 
but,  in  the  case  before  him,  under  a  decree  to  make  annual  rests, 
he  held  that  the  accounting  party  ought  to  be  charged  from  the 
day  the  money  was  received.  I  do  not  say  that  this  was  wrong  in 
that  case ;  but  it  lead^  to  an  inference  that  Sir  T.  Plumer  did  not 
mean  that  the  doubts  were  whether  such  a  decree  ought  to  have 
a  less  stringent  ^operation  against  the  accountant  than  what  had 
been  given  to  it  in  Raphael  v.  Boehm. 

In  Wilson  v.  Metcalfe  (2)  the  decree  was  not,  as  in  this  case,  to 
ascertain  annual  balances  and  compute  interest  upon  such  balances, 
and  in  taking  the  said  accounts  to  make  annual  rests,  but  to  make 
annual  rests  in  the  account  of  rents,  and  to  compute  interest  upon 
such  rents.  In  Tebbs  v.  Carpenter  (8)  is  the  form  of  the  decree  in 
Dornton  v.  Dornton,  in  which  interest  was  directed  upon  balances, 
but  not  with  compound  interest.  It  directed  the  Master  to  compute 
interest  on  the  balances   from    time   to  time  in  hand,  without 

(1)  24  E.  E.  106  (T.  &  E.  477).       (3)  16  E.  E.  224  (1  Madd.  290). 

(2)  25  E.  E.  128  (1  Eubb.  530). 
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any  direction,  as  in  this  case,  to  make  annual  rests  in  taking  the 
said  accounts,  and  to  charge  interest  upon  such  balances  after  the 
rate  and  manner  aforesaid. 

In  Gotham  v.  West  (i)  the  decree  directed  the  Master  to  take  an 
account  of  rents  and  profits,  and  in  taking  the  said  account  to 
make  annual  rests  of  the  clear  balance,  and  to  compute  interest 
on  such  respective  balances  at  51.  per  cent. ;  and,  in  makmg  such 
annual  rests,  except  the  first,  the  Master  was  directed  to  include 
in  the  balance  then  stated,  the  interest  of  each  preceding  balance, 
so  as  to  charge  the  defendant  with  compound  interest  thereon. 
This  direction  is  more  distinct  and  specific  than  in  the  decree 
under  consideration,  and  it  is  more  so  than  any  other  referred  to. 
This  is  an  advantage  over  the  others ;  but  it  does  not  follow  that 
directions  less  specific  ought  not  to  receive  the  same  construction, 
except,  indeed,  the  last  words,  ''  so  as  to  charge  compound  interest 
thereon,"  which  is  only  explanatory  of  the  former  directions. 
*That  decree  and  the  present  differ  only  in  words :  in  substance 
the  directions  are  the  same ;  in  both,  the  direction  is  to  ascertain 
balances,  to  compute  interest  thereon,  to  make  such  interest  part 
of  the  rest,  and  to  charge  interest  upon  the  balances  so  constituted. 
One  way  of  trying  this  question  would  be  to  suppose  a  contract 
made  in  the  terms  of  this  decree,  and  that  a  merchant  had  agreed 
with  his  correspondent,  for  whom  he  was  to  receive  money,  that 
the  balance  in  hand  at  the  end  of  each  year  should  be  ascertained, 
and  interest  computed  thereon  at  51.  per  cent.,  and  annual  rests 
made,  and  interest  allowed  at  the  rate  and  in  manner  aforesaid.  I 
cannot  think  that  there  could  be  any  doubt  but  that  the  interest  of 
the  past  year  would  be  held  to  form  part  of  the  next  year's  balance. 

I  am,  for  these  reasons,  of  opinion  that  the  exceptions  to  the 
Master's  report,  in  this  respect,  ought  to  be  allowed. 
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It  was  ordered  that  the  deposit  should  be  returned  to  the 
plaintiffs,  and  that  it  should  be  referred  back  to  the  Master  to 
review  his  report. 

(I)  Bolls,  Idth  Nov.  1836. 
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Nov^  COOPER  V.  JACKSON. 

Lorf  (5  My.  &  Cr.  270-280.) 

Gotten  HAM 

j^  Q        '  Purchase  of  a  contingent  reversionary  interest  set  aside  chiefly  on  the 

r  270  -]  ground  of  inadequacy  of  value,  the  consideration  being  an  annuity  for  the 

life  of  the  vendor,  whose  life  was  a  bad  life,  and  was  better  known  to  the 

purchaser  than  to  the  vendor  to  be  such. 

The  object  of  the  cause  of  Davies  v.  Cooper  was  to  rescind,  and 
of  the  cause  of  Cooper  v.  Jackson  to  enforce,  a  contract  in  writing 
made  by  a  deceased  person,  Joseph  Beddish,  dated  the  28rd  of 
October,  1834,  for  the  sale  to  Cooper,  who  had  married  his  sister, 
of  a  contingent  reversionary  interest  in  a  pecuniary  fund,  and  of 
the  equity  of  redemption  of  certain  small  real  property,  the  con- 
sideration for  which  sale  was  to  be  an  annuity  of  120Z.,  to  be  paid 
quarterly  to  Joseph  Beddish  for  his  life. 

The  reversionary  interest  in  the  pecuniary  fund  was  contingent 
upon  the  death  of  the  sister.  Cooper's  wife,  without  having  had  a 
child  who  should  live  to  attain  the  age  of  twenty-one  years,  or 
should  die  under  that  age,  leaving  issue  living  at  the  sister's  death. 
The  sister  was  married  to  Cooper  in  1827,  but  had  had  no  child, 
and  was,  at  the  date  of  the  contract,  thirty-five  years  old. 

The  first  part  of  the  annuity  became  due  in  January,  1835,  and 
was  then  tendered  to  Beddish ;  but  he  refused  to  receive  it,  and 
then  repudiated  the  contract.  He  died  in  the  month  of  April,  1835, 
having  bequeathed  his  property  to  his  natural  daughter,  the  infant 
plaintiff,  Elizabeth  Davies,  and  having  appointed  the  defendant 
Jackson  and  another  his  executors. 
[  271  ]  The  grounds  upon  which   the  contract  was   impeached  were 

three, — intoxication  on  the  part  of  Beddish,  undue  influence  on  the 
part  of  Cooper,  who  had  the  management  to  a  considerable  extent 
of  Beddish's  affairs,  and  inadequacy  of  value,  regard  being  had  to 
the  badness  of  Beddish's  life. 

The  material  evidence  on  these  points  is  stated  in  the  Lobd 
Chancellor's  judgment. 

The  two  causes  were  heard  together,  by  the  Lobd  Chancellor,  as 
original  causes. 

Mr.  Knight  Bnice  and  Mr.  Sharpe  supported  the  contract. 

Mr.  Wigram  and  Mr.  Koe,  on   behalf  of  Elizabeth  Davies, 
insisted  that  the  contract  ought  to  be  rescinded. 
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Mr.  Kenyan  Parker  appeared  for  other  parties.  Davibs 

r. 

COOPEB. 

In  support  of  the  contract,  it  was  contended  that  the  doctrine 
of  the  Court,  with  respect  to  sales  of  reversionary  interests,  was 
inapplicable  to  cases  in  which  (as  in  the  present)  the  reversionary 
interest  depended  upon  a  contingency,  such  as  the  birth  of  issue. 
[GowlandY.  De  Faria  (i).  Peacock  v.  Evans  (2),  Coles  v.  Trecothick  (3), 
Montesquieu  v.  Sandys  (4),  Cooke  v.  Clayworth  (6),  Nealev.  Neale  (6), 
and  other  cases  were  cited.] 

The  Lobd  Ghancbllob  :  Nor.  U. 

The  object  of  one  of  these  bills  is  to  enforce,  and  of  the  other  to  [  272  ] 
set  aside,  an  agreement.  By  that  agreement,  which  is  dated  28rd 
of  October,  1884,  Joseph  Reddish,  in  consideration  of  an  annuity 
of  120Z.  to  be  granted  by  Thomas  Cooper  to  him,  Joseph  Beddish, 
for  his  life,  payable  quarterly,  and  to  commence  from  that  day, 
agreed  to  assign  to  Cooper  his  interest  in  a  sum  of  4,080Z.  to  which 
he  was  absolutely  entitled,  subject  to  the  life  estate  of  Cooper's  wife 
(who  was  then  thirty-five,  and  had  been  married  since  1827,  but 
never  had  a  child,)  if  she  died  without  children,  and  to  convey 
certain  fee-simple  property  in  the  market-place  at  Stockport,  to 
which  he  was  absolutely  entitled,  subject  to  a  mortgage  for  1,900Z. ; 
and  the  question  is,  whether  this  agreement  is  to  be  specifically 
performed,  or  whether  it  was  obtained  under  circumstances  which 
subjects  those  who  claim  the  benefit  of  it  to  have  it  delivered  up 
and  cancelled. 

When  the  first  quarterly  payment  of  the  annuity  according  to 
this  agreement  became  due,  it  was  tendered  to  Joseph  Beddish ; 
but  he  refused  to  accept  it ;  and  before  the  second  became  due,  that 
is,  on  the  22nd  of  April,  1835,  he  died.  The  bill,  seeking  lo  set 
aside  this  agreement,  is  filed  by  the  natural  daughter  of  Joseph 
Beddish,  to  whom,  by  a  will  dated  the  80th  of  August,  *1884,  he  [  •273  ] 
devised  and  bequeathed  the  whole  of  his  property,  subject  to  the 
payment  of  his  debts. 

The  grounds  upon  which  the  bill  seeks  to  have  the  agreement 
set  aside  are, 

1.  Fraud  in  Cooper,  who,  it  is  alleged,  was  in  the  management 
of  Beddish's  affairs,  and  had  great  influence  over  him ; 

(1)  11  R.  B.  9  (17  Ves.  20).  (4)  11  R.  E.  197  (18  Yds.  302). 

(2)  10  R.  B.  218  (16  Ves.  512).  (5)  11  E.  E.  137  (18  Ves.  12). 
(8)  7  E.  E.  167  (9  Ves.  284).  (6)  44  B.  E.  123  (1  Keen,  672). 
B.R. — ^VOL.  XLVin.  20 
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Da  VIES  2.  Imbecility  in  Eeddish,  from  long  continued  habits  of  intoxica- 

CooPBB.      tion  ;  aiid  that  he  was  in  that  state  when  he  signed  the  agreement ; 

3.  Inadequacy  of  consideration,  and  particularly  from  the  state 
of  health  of  Beddish,  known  to  all  the  parties,  which  made  his  life 
not  worth  two  years*  purchase. 

That  part  of  the  question,  respecting  the  inadequacy  of  con- 
sideration, which  relates  to  the  state  of  health  of  Joseph  Reddish, 
creates  a  peculiarity  in  this  case,  which  relieves  it  from  the  em- 
barrassment generally  attending  cases  which  turn  upon  evidence 
of  value,  and  renders  it  unnecessary  very  minutely  to  consider 
the  doctrine  which  many  cases  of  the  highest  authority  have 
established  as  to  purchases  of  reversionary  interests  (i). 

The  first  inquiry,  however,  must  be  as  to  the  value  of  the 
property  agreed  to  be  sold,  independently  of  its  conversion  into  an 
annuity ;  and  I  will  first  consider  the  evidence  as  to  the  rever- 
sionary interest.  This  interest  was  not  only  expectant  upon  the 
death  of  Mrs.  Cooper,  but  upon  her  dying  without  children,  or  all 
[  ♦274  ]  such  children  *dying  under  twenty-one  ;  but  as  she  was  thirty-five  or 
thirty-six  at  the  date  of  the  agreement,  and  had  been  married  eight 
years,  and  had  never  had  a  child,  and  as  all  the  parties,  of  whom 
the  husband  was  the  principal,  do  not  appear  to  have  attached  any 
importance  to  this  contingency,  I  am  of  opinion  that,  in  estimating 
the  value  of  the  reversion,  it  ought  to  be  considered  with  reference 
only  to  the  duration  of  her  life.  Upon  this  subject,  Mr.  Cooper 
examined  Mr.  Davies,  actuary  to  the  Guardian,  and  Mr.  Morgan, 
actuary  to  the  Equitable  Insurance  Company.  The  first  values  the 
reversion  at  1,169Z.,  and  the  latter  at  1,4532.,  of  which  two  sums 
the  mean  is  1,8112.  The  plaintiffs  witness,  Mr.  Ansell,  actuary  to 
the  Atlas  Company,  estimates  the  reversion  at  1,195Z.,  and  the  mean 
of  the  three  is  1,2722.  If,  therefore,  the  value  be  taken  at  the  latter 
sum,  it  will  be  lower  than  the  defendant's  evidence  would  prove  it 
to  be.  This  sum  may,  however,  be  reduced  by  the  difference  between 
the  value  calculated  according  to  the  tables  and  the  market  price. 

There  is  more  discrepancy  in  the  evidence  as  to  the  value  of  the 
property  in  Stockport.  The  plaintiff's  witness,  Fletcher,  a  builder, 
estimates  it  at  2,6502.,  and  her  witness,  Parkinson,  a  land  surveyor 
and  valuer,  at  2,5652.,  the  mean  of  which  is  2,6072.;  but  the 
defendant's  witness,  Broadhurst,  described  as  an  architect,  esti- 
mates the  property  at  2,0162.,  and  Hunt,  described  as  a  builder, 

(1)  See  the  note  to  Gowland  v.  De  Faria,  11  E.  R.  9,  as  to  the  effect  of 
31  Vict.  c.  4,  upon  this  doctrine. — 0.  A.  S. 
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but  only  twenty-nine  years  of  age,  at  from  1,800Z.  to  2,000i.,  &nd       Daviks 

Swan,  also  described  as  a  builder,  at  1,995{.,  the  mean  of  which  is      coopkb. 

2,0052. ;  and  the  mean  of  this  sum  and  of  the  2,607!.,  the  result  of 

the  plaintiff's  evidence,  is  2,300i.     It  is,  however,  to  be  remarked 

upon  the  evidence  of  the  defendant's  witnesses,  that  they  all  state 

that  they  have  known  the  defendant  ten  years,  and  that  they  *do       [  •STS  ] 

not  know  any  of  the  other  parties,  and  none  of  them  state  that 

they  have  actually  examined  or  valued  the  property ;  whereas  the 

plaintiff's  witness,  Fletcher,  states,  that  he,  on  the  12th  of  October, 

1836,  actually   surveyed  and  valued   the   property,   not  for  the 

purposes  of  the  suit,  but  for  the  purpose  of  sale,  and  that  the  value 

he  put  upon  it  was  2,650Z. ;  and  Parkinson  states,  that  he  surveyed 

and  valued  the  property,  also  for  the  purpose  of  sale,  on  the  14th  of 

October,  1886,  and,  putting  different  sums  as  the  value  of  different 

parts  of  the  property,  makes  the  value  of  the  whole  amount  to 

2,5661.,  and  says  that  the  value  was  the  same  in  October,  1884. 

It  is  impossible  to  hesitate  to  which  of  these  witnesses  the  greatest 

weight  ought  to  be  given;  independently  of  which,  Cooper's  bill 

states,  that  this  property  had,  some  time  previous  to  1884,  been 

accepted  as  a  security  for  1,900{.,  within  about  1002.  of  the  supposed 

value,  which  is  in  the  highest  degree  improbable.    It  will,  however, 

be  sufficient,  for  the  present  purpose,  to  take  the  value  as  2,300Z., 

the  mean  between  the  result  of  the  evidence  for  the  plaintiff,  and 

that  for  the  defendant,  which,  deducting  the   1,900Z.  mortgage, 

leaves,  as  the  subject  of  sale,  property  of  the  value  of  400Z. ;  and 

this,  added  to  the  1,272Z.,  makes  the  total  subject-matter  of  the 

contract  equal   to   1,672Z.,   or  something  less,   according  to  the 

different  mode  of  estimating  the  reversion.     It  was  of  the  essence 

of  the  contract  that  this  value  of  the  property  should   be  paid 

in  the  shape  of  an  annuity  for  the  life  of  the  vendor;  and  that 

annuity  was  fixed  at  120Z.,  being,  as  nearly  as  possible,  fourteen 

years'  purchase.     The  bill  put  in  issue  directly,  and  with  many 

particulars,  that  the  vendor,  from  long  continued  intoxication,  was, 

in  October,  1834,  reduced  to  such  a  state  of  disease  and  infirmity, 

that  his  life  was  not  worth  two  years'  purchase ;  and  that  this  was 

evident  not  only  to  medical  persons,  but  to  all  who  saw  him ;  and, 

of  *hi8  domestic  habits,  it  is  stated,  that  he  never  went  to  bed       [  •276  ] 

sober,  and  never  got  up  without  having  previously  drunk  a  quantity 

of  spirits ;  and  that  Cooper  knew  all  this,  and  often  said,  that  he 

could  not  live  long.     All  these  allegations  the  plaintiff  proved 

by  many  witnesses;   but  of  these,  the  most  important   are  the 

20—2 
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Daviks  two  surgeons  Jeremiah  Renshaw  and  Edmund  Ryle.  The  first 
CooPBE.  attended  him  in  September  and  November,  1834,  and  states  that 
in  September  he  was  labouring  under  delirium  tremens  and  dropsj' 
from  excessive  drinking ;  that,  in  October,  all  the  symptoms  were 
aggravated ;  and  that  he  does  not  believe  he  could  then  under  any 
circumstances  have  recovered,  and  that  the  state  of  his  health  and 
constitution  was  apparent  to  every  one,  and  that  his  life  was  not 
worth  one  year's  purchase.  Mr.  Ryle  gives  similar  evidence  of  his 
state  up  to  March,  1834,  and  says  that  it  was  then  probable  that  he 
would  not  live  twelve  months ;  that  he  afterwards  grew  worse,  and 
appeared  to  be  gradually  sinking  ;  that  he  was  shrunk  in  size ;  that 
his  hands  trembled,  and  his  legs  were  swelled. 

This  case,  so  charged  and  proved,  is  not  attempted  to  be  met  by 
the  evidence  of  the  defendant.  It  may,  indeed,  be  said,  to  be 
admitted;  for  many  witnesses  are  examined  who  speak  to  his 
domestic  habits,  and  all  admit  his  continued  intoxication;  but 
many  of  them,  in  the  same  words,  say  that  he  was  **  generally  and 
fully  competent  to  manage  his  affairs  when  sober,"  and  that  he 
was  so  expert  in  the  exercise  of  his  favourite  vice,  that  he  always 
refused  to  do  any  business  after  he  had  been  drinking.  But  what 
is  conclusive  as  to  the  credit  to  be  given  to  the  statement  of 
Mr.  Renshaw  and  of  Mr.  Ryle,  is  the  evidence  of  Mr.  Wright,  a 
surgeon  examined  by  the  defendant,  who  states  that  he  knew 
[  ♦277  ]  Joseph  Reddish  for  sixteen  years  before  his  death,  *and  attended 
him  professionally  up  to  March,  1834,  and  saw  him  frequently 
afterwards  till  his  death.  He  gives  the  same  account  of  his 
being  **  generally  and  fully  competent  to  manage  his  afifairs  when 
sober :  "  but  as  to  what  is  so  distinctly  charged  in  the  bill  as  to  his 
state  of  disease  and  debility  from  excessive  drinking,  and  as  to  the 
impossibility  of  his  surviving  long,  and  his  situation  being  visible 
to  every  one,  not  one  word  is  said  by  this  witness  or  by  any  other 
examined  by  the  defendants.  I  am,  therefore,  bound  to  assume 
that  the  witnesses  for  the  plaintiff  have  correctly  represented  that 
this  Joseph  Reddish  was,  in  October,  1834,  in  the  last  stage  of 
debility  and  disease  from  the  long  continued  use  of  ardent  spirits, 
and  that  there  was  no  chance  of  his  recovery,  or  of  his  living 
many  months;  and  that  this  was  known  to  all  about  him,  and 
particularly  to  his  brother-in-law  Cooper,  who  often  stated  such 
to  be  his  opinion,  and  who  had  assumed,  in  a  great  degree,  the 
management  of  his  affairs :  and,  under  these  circumstances,  I  find 
a  contract  to  sell  to  Cooper  property  worth  about  1,6722.  for  an 
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annuity  of  120Z.  for  the  life  of  this  dying  man,  of  which  about       Davies 
1,272/.  was  the  value  of  a  reversionary  interest.  Cooper. 

This  is  a  transaction  which,  if  the  whole  had  been  property  in 
possession,  would  have  come  within  that  degree  of  inadequacy  of 
consideration  which  has  been  considered  as  evidence  of  fraud  ;  and 
when  it  is  considered,  that  Cooper,  from  his  connexion  with  the 
vendor,  and  from  his  interference  in  his  aflfairs,  must  have  had 
much  influence  over  him,  and  that  the  improbabihty  of  his  living, 
however  palpable  to  others,  was  but  little  likely  to  be  credited  or 
suspected  by  himself,  it  appears  to  me  that,  in  holding  that  this 
transaction  cannot  stand,  I  am  not  putting  to  the  test  any  of  the 
principles  of  this  Court  upon  which  any  question  has  *been  raised.  [  '278  ] 
The  absence  of  all  attempt  to  disprove  the  case  so  made  by  the  bill 
as  to  the  state  of  Joseph  Reddish  in  1834,  throws  much  discredit 
upon  some  of  the  witnesses  of  the  defendant.  If  the  case  so  made 
were  not  true,  it  would  have  been  most  easy  to  disprove  it,  by  the 
witnesses  examined  by  the  defendant,  and  by  others  ;  and  if  it  be 
true,  what  credit  can  be  given  to  the  evidence  of  the  witnesses 
examined  by  the  defendant  to  prove  that  they  advised  Reddish  to 
complete  the  contract,  such  as  James  Booth,  William  Wright, 
William  WooUam,  Henry  Coppock,  and  Joseph  Clay.  I  observe, 
however,  that  some  of  them  speak  of  the  annuity  of  120Z.  having 
been  the  consideration  for  the  reversionary  interest  only,  and  that 
Reddish  so  understood  it.  James  Booth  and  William  Wright  give 
distinct  evidence  as  to  this. 

Some  attempt  was  made  to  represent  Henry  Coppock  as  having 
been  called  in  as  a  referee  between  the  parties  at  the  time  of  the 
agreement.     I  cannot  do  that  gentleman  the  injustice  to  suppose 
that  he  acted  in  that  character.     It  is  clear,  from  his  own  account 
of  the  transaction,  that  he  was  acting  for  his  client,  Mr.  Cooper, 
by  whom  he  states  that  he  was  sent  for.     It  is  not  possible  to 
suggest  any  such  apology  for  the  course  pursued  by  (1)    *    *    *    *. 
He  states  that  he,  at  one  time,  advised  Reddish  to  take   1002. 
per  annum    for    the    reversionary    interest,    and     that    he    was 
very   instrumental  in   getting  the   agreement   ultimately   signed. 
Unless  there  was  some   motive  for  this  conduct,   which  has  not 
been  discovered,  it  is  impossible  to  account  for  it.      Without  any 
means  taken  to  ascertain  the  value  of  the  property  at  Stockport, 
or  of  the  reversionary  interest,  and  with  the  manifest  impossi- 
bility of  Reddish   living  many  months,  this    supposed  friend   of 
(1)  Blank  in  the  original  report. 
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Daviks  his  succeeds  in  inducing  him  to  sell  both,  and  to  buy  a  life 
Cooper.  annuity  at  fourteen  years'  purchase.  Upon  cross  *examination, 
[  '279  ]  he  says,  that  he  did  this  without  any  knowledge  of  the  manner  of 
calculating  reversionary  interests,  and  after  Reddish  had  told  him 
that  he  thought  his  life  a  good  one,  which,  he  says,  he  himself 
thought  was  the  case,  and  that  he  was  likely  to  live  many  years, 
and  that  he  was  in  a  good  state  of  health  in  October,  1884,  and 
more  likely  to  live  than  his  sister,  who  was  very  ill.  This  state- 
ment as  to  Joseph  Eeddish  is  what  the  defendant  has  not  attempted 
to  prove,  and  is  certainly  false ;  and  if  what  he  states  as  to  the 
sister  be  true,  it  would  only  show  that  the  inadequacy  of  the  con- 
sideration for  the  reversion  dependent  upon  her  life  was  much 
greater  than  I  have  supposed  it  to  be.  It  is  impossible  to  account 
for  the  conduct  of  this  man,  as  stated  by  himself ;  he  must  either 
have  been,  in  October,  1884,  in  the  interest  of  Cooper,  as  he 
evidently  was  when  examined,  or  if  he  intended  to  act  as  the  friend 
or  adviser  of  Reddish,  his  ignorance  and  misconduct  in  performing 
the  office  he  had  undertaken,  adds  an  additional  reason  against  the 
performance  of  the  contract. 

Many  cases  were  referred  to,  which  do  not  appear  to  me  to  be 
applicable  to  the  facts  as  proved.  There  is  no  question  here  as  to 
whether,  in  sales  of  reversionary  interests,  the  value  is  to  be 
estimated  according  to  the  tables  or  the  market  price.  It  will  be 
impossible,  in  either  mode  of  calculation,  to  make  this  a  reasonable 
transaction.  It  is  true  that,  in  sales  of  property  in  consideration 
of  an  annuity,  this  Court  has  decreed  a  specific  performance,  not- 
withstanding the  death  of  the  annuitant ;  and  my  decision  in  this 
case  is  not  founded  upon  any  doubt  as  to  the  soundness  of  that 
doctrine :  but,  in  such  a  case,  the  Court  will  inquire,  with  some 
[  •280  ]  jealousy,  as  to  the  fairness  of  the  transaction,  as  was  *done  in 
Mortimer  v.  Capper  (i)  ;  and  the  decision  in  Pope  v.  Roots  in  the 
House  of  Lords  (2)  (the  grounds  of  which  do  not  distinctly  appear) 
seems  to  show  that  the  Court  requires  a  clear  case  for  a  specific 
performance  under  such  circumstances. 

Upon  the  whole,  I  find  that  I  have  to  decide  upon  a  contract  for 
the  purchase  of  a  reversionary  interest  at  a  very  inadequate  price, 
a  contract  by  which  a  dying  man,  known  to  be  so  by  those  with 
whom  he  was  dealing,  but  believing  himself  to  be  a  good  life,  agreed 
to  sell  property  worth  between  l,600i.  and  1,700Z.  for  an  annuity 

(1)  1  Br.  C.  C.  156.  (2)  7  Br.  P.  C.  184 ;  1  Br.  P.  C. 

370,  Toml.  ed. 
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upon  his  own  life  of  1201. ;  that  those  with  whom  he  was  dealing  Da  vies 
were  his  nearest  connections,  and  who  had,  in  some  degree,  at  coopkr. 
least,  interfered  in  the  management  of  his  affairs;  and  that  the 
only  person  who  can  be  considered  as  acting  for  him  in  the  sale 
was  totally  ignorant  of  the  value  of  the  subject-matter  of  the  sale, 
and,  according  to  his  own  statement,  alone  ignorant  of  the  state  of 
health  of  the  vendor,  which  made  the  consideration  to  be  paid  for 
the  property  sold  of  no  value  whatever. 

The  bill  for  a  specific  performance  must  be  dismissed  with  costs, 
and  a  decree  made  in  the  infant's  suit  as  prayed,  with  costs. 


HAWKSWORTH  v,   BRAMMALL.  i839. 

(5My.&Cr.281->297).  ^^^-gf,; ''• 

Award  of  arbitrators  enforced  in  equity,  although  the  submission  to         Nov.  3. 
arbitration  was  to  be  made  a  rule  of  a  court  of  common  law?  

Award  enforced,  although  made  after  the  prescribed  time,  where  both  Lord 

parties  had,  without  objection,  allowed  the  arbitrators  to  proceed  after   Tottenham, 
that  time.  f  281  1 

Where  an  agreement  provides  that  various  things  shall  be  done  by  the 
respective  parties,  and  that  if  any  disputes  shall  arise  with  respect  to  them, 
such  disputes  shall  be  settled  by  particular  persons  as  arbitrators,  the 
award  of  the  arbitrators  need  not  embrace  any  more  of  the  matters  provided 
for  by  the  agreement  than  are  brought  before  them  by  the  parties. 

In  the  month  of  September,  1832,  the  plaintiff  (George  Hawks- 
worth),  and  the  defendant  (Thomas  Brammall),  agreed  to  become 
copartners,  as  file  makers,  at  Sheffield,  under  the  firm  of  ^^  Brammall 
and  Hawksworth,"  for  seven  years  from  the  7th  of  September,  1832; 
and  the  terms  of  their  partnership  were  expressed  in  a  deed  dated 
the  9th  of  September,  1832. 

In  the  month  of  May,  1837,  it  was  agreed  between  the  plaintiff 
and  defendant  that  the  partnership  should  be  dissolved,  and, 
accordingly,  a  memorandum  in  writing,  dated  the  23rd  of  May,  1837, 
was  made  between  them,  by  which  *  *  the  parties  covenanted  with 
each  other,  Ist,  that  the  copartnership  should,  upon  and  from  the 
*lst  of  July  tben  next,  [be  dissolved;  2ndly,  that  the  partnership  [  *282  ] 
accounts  should  be  forthwith  taken  by  the  partners,  under  the 
inspection  and  superintendence,  if  either  party  so  required,  of 
Henry  CoUey  and  Samuel  Gardiner,  both  of  SheflSeld,  who  should 
determine  every  dispute  or  difference]  that  might  arise  between 
the  parties  in  respect  of  such  account,  and  whose  award  or  decision 
in  writing  should  be  binding  and  conclusive  on  both  the  parties,  but 
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[284] 


if  the  arbitrators  could  not  agree  to  settle  any  dispute  or  difference, 
the  same  should  be  settled  and  determined  by  an  umpire,  to  be  by 
them  previously  nominated  and  chosen,  whose  decision  in  writing 
should  be  binding  and  conclusive  on  both  the  parties ;  8rdly,  that 
immediately  on  the  share  of  each  party  being  so  ascertained  as 
aforesaid,  the  amount  or  value  of  BrammalFs  share  should  be 
paid  to  him  by  Hawksworth,  and   that  Brammall  should  there- 
upon  execute    and    deliver    a    proper    deed    of    dissolution    and 
assignment  of  his   share   to  Hawksworth,   and  that  such   deed 
should  contain  all  clauses  usually  inserted  in  instruments  of  the 
like  nature,  and,  especially,  a  covenant  on  the  part  of  Hawksworth 
to  indemnify  Brammall  against  all  debts  of  the  partnership,  and  a 
covenant  on  the  part  of  Hawksworth  to  do  all  in  his  power  to 
preserve  the  reputation  of  the  mark  ***B,"  *then  used   by  the 
partnership,  during  the  time  he  should  have  power  to  use  such 
mark,  and  not  to  do  or  suffer  to  be  done,  any  act  or  deed  by  which 
the   reputation  of  such   mark   might  be  prejudiced;  and  also  a 
covenant  on  the  part  of  Brammall  not  to  use,  or  give  sanction  or 
authority  to  any  other  person  to  use  the  same  mark  during  such 
time  as  Hawksworth  should  have  power  to  use  such  mark,  nor  do, 
or  suffer  to  be  done,  any  act  whereby  Hawksworth  might  be  injured 
or  prejudiced  in   his   use  and  enjoyment  of  the  benefit  of  the 
same  mark ;   4thly,  that  Hawksworth  should,  immediately  on  the 
dissolution,  become  the  tenant  and  occupier,  under  Brammall  or 
other  the  owner,  of  all  the  business  premises,  and  should  pay 
60Z.  per  annum  rent  for  the  same,  until  the  7th  of  September, 
1839,  Brammall  or  other  the  owner  paying  the  rates  and  taxes, 
and  Hawksworth  keeping  the  premises   in  repair;    5thly,   that 
Hawksworth  should,  immediately  on  the  dissolution,  enter  into  an 
agreement  with  Brammall,  engaging  to  employ  Brammall  thence- 
forth until  the  7th  of   September,  1839,  in  that  branch  of  the 
business  of  a  file  manufacturer  in  which  he  had  generally  during 
the  partnership  been  employed,  and  pay  him  weekly  wages  after 
the  rate  of  120Z.  per  annum ;  6thly,  that  as  well  for  the  prevention 
of  disputes   touching  the  partnership,  as  for  settling  and  com- 
promising of  the   same,  if  any  such  should   arise,  and  also  for 
ascertaining  the  amount  of  the  share  and  interest  of  Brammall  in 
the  partnership  stock,  property,  and  effects,  on  the  1st  of  July 
then  next,  they,  Brammall  and  Hawksworth,  would  in  .all  things 
stand  to,  [and]  abide  by,  [the  award  of  CoUey  and  Gardiner,]  so  as  the 
arbitrators  made  their  award  in  writing,  ready  to  be  delivered,  on 
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or  before  the  Ist  of  Augast  then  next,  or  such  enlarged  time  as 
therein  mentioned;  and  that  if  the  arbitrators  should  not  make 
their  award  within  the  time  above  mentioned,  they,  Brammall  and 
Hawksworth,  would  perform  the  award  of  such  one  indifferent 
person  as  the  arbitrators  should  by  writing  under  their  hands 
appoint  for  umpire  before  they  proceeded  upon  the  matters  of  the 
reference,  provided  the  umpire  should  make  his  award  in  writing 
in  manner  aforesaid  within  one  calendar  month  next  after  his 
appointment,  or  such  enlargement  of  time   as  after  mentioned; 

*  *  and  that  the  arbitrators  or  umpire  might  enlarge  the  time  for 
making  their  or  his  award,  if  they  or  he  should  think  fit ;  and  that 
the  present  agreement,  and  the  submission  thereby  made,  should 
and  might  be  made  a  rule  of  the  Court  of  King's  Bench,  on  the 
promotion  of  either  of  the  parties,  in  pursuance  of  the  statute; 

*  *  lastly,  that  each  party  should  be  bound  in  the  penalty  of  500Z. 
for  the  performance  of  the  present  agreement. 

The  partners  proceeded  to  take  the  account  provided  by  the 
agreement  last  mentioned,  and,  in  so  doing,  they  found  that  the 
services  of  the  arbitrators  would  be  necessary,  but  that  one  of  them, 
viz.,  Gardiner,  was  absent  from  Sheffield,  and  was  likely  to  continue 
so  for  some  time,  and,  therefore,  by  an  agreement  in  writing,  dated 
the  31st  of  July,  1887,  they  revoked  the  appointment  of  Gardiner 
as  one  of  the  arbitrators,  and  substituted  one  Wm.  Thompson  in 
his  stead,  and  declared  that  the  nomination  of  Thompson  should 
be  without  prejudice  to  the  previous  agreement,  which  should 
remain  in  full  force,  and  that  neither  that  agreement,  nor  any  award 
to  be  made  in  pursuance  thereof,  should  be  open  to  objection  by 
reason  of  the  substitution  of  Thompson  in  the  place  of  Gardiner. 

The  arbitrators,  Colley  and  Thompson,  accordingly,  met  the 
plaintiff  and  defendant,  and  entered  upon  the  investigation  of 
various  matters  referred  to  them,  and  employed  an  appraiser  to 
value  some  of  the  particulars  in  question,  and  on  the  15th  of 
August,  1837,  they  made  their  award  in  writing,  by  which  they 
[fixed  the  amount  to  be  paid  by  Hawksworth  for  the  purchase  of 
Brammall's  interest  in  the  stock  in  trade]. 

The  bill  in  the  present  cause  was  filed  on  the  30th  of  December, 
1887,  and  stated  that  the  value  of  Brammall's  interest  was 
ascertained  upon  the  principles  stated  in  the  award,  and  that 
Brammall  concurred  and  assisted  in  so  ascertaining  it,  but  that, 
in  consequence  of  its  appearing,  in  the  result,  that  such  interest 
amounted,  in  fact,  to  a  very  small  sum  of  money,  after  taking  into 
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account  all  sums  drawn  out  by  him,  he  (Brammall)  refused  to 
perform  the  award,  and  in  particular  refused  to  execute  a  deed  of 
dissolution,  and  that  he  insisted  that  the  partnership  was  still 
subsisting,  and  had  not  been  effectually  dissolved,  and  that  he  had 
removed  part  of  the  plaintiff's  stock  in  trade  from  the  business 
premises,  and  that,  although  he  had  received  wages,  for  some 
weeks,  as  being  in  the  employment  of  the  plaintiff,  in  pursuance  of 
the  agreement  of  the  23rd  of  May,  he  still  insisted  upon  being 
treated  as  a  partner,  and  took  various  objections  to  the  validity 
of  the  award.  - 

The  bill  prayed  that  the  defendant  might  be  decreed  specifically 
to  perform  the  agreement  entered  into  for  a  dissolution  of  the 
partnership  upon  the  terms  and  conditions  of  the  agreement  of 
the  23rd  of  May,  1837,  and  to  do  all  acts  necessary  to  effectuate, 
perfect,  and  complete  the  dissolution,  the  plaintiff  offering  to  per- 
form the  agreement,  and  to  pay  to  the  defendant  the  amount  found 
due  to  him  from  the  partnership  business ;  and  that  the  plaintiff 
might  be  declared  entitled  to  the  mark  before  mentioned,  until  the 
time  mentioned  in  the  agreement ;  and  that  the  defendant  might 
be  restrained  by  injunction  from  possessing  himself  of  any  of  the 
goods  of  the  plaintiff,  or  of  the  late  partnership,  and  from  removing 
them  from  the  business  premises,  and  from  receiving  the  debts  of 
the  late  co-partnership,  or  interfering  or  intermeddling  with  the 
property  or  other  affairs  thereof. 

The  defendant,  by  his  answer,  put  in  in  April,  1838,  maintained 
that  the  partnership  had  not  been  duly  dissolved,  and  was  still 
subsisting,  and  insisted  that  the  award  was,  amongst  other  objec- 
tions to  which  it  was  open,  unfair  and  insufficient,  and  that  it  had 
been  made  without  giving  him  an  opportunity  of  explaining  the 
matters  in  difference  to  the  arbitrators,  and  that  the  arbitrators  had 
treated  goods  made  to  order  and  ready  for  delivery  as  stock  in 
trade,  and  had,  consequently,  allowed  discount  upon  their  value, 
instead  of  treating  them  as  book  debts,  as  was  usual  in  tke  trade  in 
cases  of  dissolution  of  partnership,  and  that,  if  they  had  been  treated 
as  book  debts,  a  discount  of  7J  per  cent,  less  would  have  been 
allowed  upon  them  than  was  allowed  on  stock ;  and  that  the 
arbitrators  made  no  allowance  to  the  defendant  for  the  use  of  mark 
B.,  which  had  originally  belonged  to  him  and  his  family,  or  in 
respect  of  his  share  of  the  profits  of  the  partnership  for  the  unex- 
pired residue  of  the  partnership  term,  and  that  the  arbitrators 
had  confined  themselves  to  such  matters  in  diff^r^nce  as  were 
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particularly  brought  before  them,  whereas  they  ought  to  have 
investigated  and  decided  upon  all  the  matters  mentioned  in  the 
agreement  of  the  28rd  of  May. 

The  answer  also  alluded  to  the  award  having  been  made  after  the 
time  for  making  it  had  expired,  and  without  any  enlargement  of  time. 
Evidence  was  taken  in  the  cause,  for  the  purpose  of  showing  the 
manner  in  which  the  duty  of  the  arbitrators  had  been  discharged, 
and  to  what  extent  the  defendant  had  concurred  in  their  pro- 
ceedings, and  to  show  that,  though  the  time  for  making  the  award, 
which  was  on  the  eve  of  expiring  when  the  second  arbitrator  was 
appointed,  had  never  been  formally  enlarged,  the  arbitrators  *had 
acted,  after  the  expiration  of  that  time,  with  the  knowledge  and 
acquiescence  of  the  defendant,  and  that  the  defendant  at  first 
expressed  himself  satisfied  with  the  award. 
The  defendant  also  examined  some  witnesses. 
The  effect  of  the  evidence  on  both  sides  is  stated  in  the  Lord 
Chancellor's  judgment. 

An  injunction,  in  the  terms  of  the  prayer  of  the  bill,  had  been 
granted  by  the  Vice-Chancbllor,  upon  motion,  immediately  after 
the  institution  of  the  suit.  No  motion  to  dissolve  it  was  made 
until  the  cause  was  at  issue.  Upon  a  motion  for  that  purpose 
being  then  made,  it  was  ordered  to  stand  till  the  hearing. 

By  the  decree,  made  by  the  Vice-Chancbllor  upon  the  hearing 
of  the  cause,  dated  the  SOth  of  May,  1839,  the  injunction  was 
continued ;  and  it  was  ordered  that  the  award  of  the  15th  of 
August,  1837,  should  be  specifically  performed  ;  and  it  was  referred 
to  the  Master  to  take  an  account  of  what  was  due  from  the 
plaintiff  to  the  defendant  on  the  footing  of  the  award,  and  to 
enquire  and  state  whether  the  services  had  been  performed  by 
and  the  salary  paid  to  the  defendant  pursuant  to  the  award ;  and 
it  was  ordered  that  notice  of  the  dissolution  of  the  partnership 
should  be  signed  by  the  plaintiff  and  defendant,  and  inserted  in 
the  London  Gazette,  and  that  such  notice  should  be  settled  by 
the  Master,  in  case  the  parties  differed ;  and  the  Master  was  to 
be  at  liberty  to  state  any  special  circumstances,  at  the  instance  of 
any  of  the  parties,  as  he  should  think  fit ;  and  the  defendant  was 
ordered  to  pay  to  the  plaintiff  the  costs  of  the  suit  up  to  the  hearing, 
including  the  costs  of  the  application  ^to  dissolve  the  injunction; 
and  further  directions  and  subsequent  costs  were  reserved. 

From  this  decree  the  defendant  appealed,  and  the  cause  there- 
upon came  on  to  be  reheard  before  the  Lord  Chancellor, 
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Mr.  Wigram  was  heard  in  reply. 

The  Lord  Chancellor: 

The  eflfect  of  the  decree  is  to  declare  the  partnership  dissolved, 
and  to  direct  the  taking  of  the  partnership  accounts  upon  the 
footing  of  an  award.  The  defendant  the  appellant  insisted  that 
the  award  was  not  binding,  and  therefore  that  the  partnership 
had  not  been  dissolved  in  1887,  but  was  subsisting  when  he  put 
in  his  answer,  in  April,  1838.  The  partnership  was  formed  in 
1832,  and  was  to  continue  for  seven  years;  it  would,  therefore, 
expire  in  September,  1889,  but  the  parties  agreed  to  dissolve  it 
in  May,  1837,  and,  for  that  purpose,  a  deed  was  executed,  dated 
23rd  May,  1837,  the  right  to  have  which  carried  into  execution 
the  plaintiflf  asserts,  and  the  decree  enforces,  and  which  the 
defendant  denies. 

This  deed,  by  its  first  article,  provides  that  the  partnership 
shall,  upon  and  from  the  first  day  of  July  then  next,  wholly 
cease,  determine,  and  be  dissolved,  to  all  intents  and  purposes 
whatsoever.  With  this  the  arbitrators  had  nothing  to  do,  except 
that,  if  the  parties  differed  about  the  manner  of  publishing  notice 
of  the  dissolution,  the  arbitrators  were  to  decide  upon  the  manner 
of  doing  it.  It  then  provides  that  the  accounts  shall  be  taken 
and  stated  by  the  partners ;  but  if  either  party  required  it,  such 
accounts  were  to  be  so  taken  and  stated  by  the  partners,  under 
the  inspection  and  superintendence  of  two  arbitrators,  who  were 
not  to  take  or  state  the  accounts,  but  only  to  settle  and  determine 
any  and  every  dispute  or  difference  which  might  arise  between 
the  said  parties  in  respect  of  such  accounts  ;  and  if  any  dispute  or 
difference  should  arise,  upon  which  the  arbitrators  *could  not  agree, 
then  the  same,  that  is,  the  particular  dispute  or  difference,  was  to 
be  settled  by  an  umpire.  It  then  provided  for  the  payment,  by  the 
plaintiflf,  to  the  defendant,  of  the  amount  or  value  of  his,  the 
defendant's,  share  and  interest  so  to.  be  agreed  or  ascertained  or 
determined  as  aforesaid,  of  and  in  the  partnership  stock,  property, 
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and  effects,  and  the  assignment  by  the  defendant  to  the  plaintiff  of 
all  such  his  share,  and  interest  as  aforesaid;  and  this  deed  of 
assignment,  which  was  also  to  be  the  deed  of  dissolution,  was  to 
contain  a  covenant  by  the  plaintiff  to  do  all  in  his  power,  during  the 
time  he  should  have  power  to  use  the  mark  B.,  then  used  by  the 
partnership,  to  preserve  the  reputation  of  it,  and  a  covenant  by  the 
defendant  not  to  .use  or  authorise  any  one  to  use  such  mark  during 
such  time  as  the  plaintiff  should  have  power  to  use  such  mark,  or 
to  do  anything  whereby  the  plaintiff  might  be  injured  or  prejudiced 
in  his  use  and  enjoyment  of  the  benefit  of  such  mark ;  and  the 
parties  agreed,  as  well  for  preventing  disputes  between  the  parties 
touching  the  said  partnership,  and  for  settling  and  composing  of 
the  same,  if  any  such  should  arise,  as  also  for  the  ascertaining  and 
determining  the  amount  of  the  share  and  interest  of  the  defendant 
of  and  in  the  said  partnership  stock,  property,  and  effects,  to  abide 
by  and  perform  the  determination  and  award  of  the  arbitrators 
agreed  upon  between  the  parties  to  determine  and  award  touching 
and  concerning  all  and  every  the  matters  that  might  ai;ise  in 
question  or  dispute  as  aforesaid,  and  all  other  matters  in  difference. 
The  time  allowed  for  making  the  award  was  the  1st  of  August, 
1887,  but  there  was  the  usual  power  to  enlarge  the  time. 

Upon  the  execution  of  this  deed,  the  parties  proceeded,  without 
the  intervention  of  the  arbitrators,  to  carry  its  provisions  into 
effect ;  but  questions  having  arisen,  it  was  *found  that  one  of  the 
arbitrators  named  was  absent,  and  could  not  attend  to  the  subject 
of  the  reference ;  and  the  parties,  therefore,  by  a  deed  of  the  81st 
of  July,  1887,  the  day  preceding  that  limited  for  making  the  award, 
named  and  appointed  another  arbitrator  in  his  place.  And  now  it 
is  necessary  to  see  what  those  arbitrators  themselves  say  as  to  the 
manner  in  which  the  reference  was  conducted. 

Both  the  arbitrators  were  examined  by  the  plaintiff.  Mr.  William 
Thompson  says  that  he  was  called  in  by  both  parties  on  the  81st  of 
July,  1887,  and  that  the  matters  referred  to  him  were  the  value  at 
which  the  finished  and  unfinished  stock,  tools,  and  book  debts 
should  be  taken;  that  the  quantities  and  quality  of  the  finished 
and  unfinished  stock  were  furnished  to  him  by  the  plaintiff 
and  defendant  jointly,  and  the  value  was  fixed  by  the  arbitrators 
accordingly ;  that  they  likewise  valued  the  book  debts,  according 
to  certain  data  furnished  by  the  plaintiff  and  defendant ;  and  that 
the  tools  and  fixtures  were  valued  by  a  sworn  appraiser,  appointed 
with  the  consent  of  the  plaintiff  and  defendant,  who  valued  the 
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same  between  the  Ist  and  15th  of  August,  1887,  in  the  presence  of 
the  plaintiff  and  defendant. 

The  other  arbitrator,  Henry  CoUey,  gave  similar  evidence ;  and, 
being  cross-examined  by  the  defendant,  says  that  they  decided  upon 
all  the  matters  referred  to  them — that  they  did  not  examine  the 
stock  and  debts,  nor  distinguish  between  orders  ready  and  those 
not  ready  for  delivery,  as  they  were  not  requested  so  to  do ; — that 
no  allowance  was  made  for  the  defendant's  interest  in  the  profits  of 
the  partnership  for  the  remainder  of  the  term,  because  the  arbitrators 
thought  that  he  was  not  entitled  to  it,  nor  for  the  use  of  the  mark, 
because  the  subject  was  not  mentioned  to  them,  but  that  he, 
*Golley,  thinks  that  the  defendant  ought  to  have  an  allowance  of 
50Z.  per  annum  for  it.  Clayton,  the  appraiser,  states  that  he  valued 
the  tools  and  fixtures  on  the  14th  of  August,  in  the  presence  of  the 
plaintiff  and  defendant,  and  that  neither  of  them  expressed  any 
dissatisfaction. 

Mr.  Thompson,  the  plaintiff's  solicitor,  says  that  on  the  24th 
of  August,  the  defendant  approved  of  the  award,  and  he,  Mr. 
Thompson,  at  the  desire  of  the  defendant's  solicitor,  prepared  a 
draft  deed  for  the  dissolution;  and  that  a  ledger  account  was 
made  out  by  the  plaintiff  in  pursuance  of  the  award,  and  when 
the  result  appeared,  the  defendant  objected  to  the  award.  There 
does  not  appear  to  be  any  thing  to  bind  the  defendant  to  the 
account  so  made  out ;  but  that  is  not  the  question  upon  the  decree 
appealed  from.  The  defendant's  evidence  does  not,  in  any  respect, 
affect  this  evidence  for  the  plaintiff.  He  has,  indeed,  examined 
witnesses  to  prove  that  it  is  customary  in  the  trade  to  make  a 
difference  in  valuation  between  orders  ready  and  orders  not  ready 
for  delivery ;  and  to  show  the  value  attached  to  the  mark  B ;  but 
he  has  not  proved  that  any  points  upon  either  of  these  subjects 
were  submitted  to  the  arbitrators,  or  that,  in  fact,  there  were  orders 
ready  for  delivery. 

The  award  lays  down  the  rule  by  which  the  value  at  which  the 
unfinished  and  finished  files  to  be  taken  by  the  plaintiff  was  to  be 
ascertained,  and  does  the  same  as  to  the  debts  due  to  the  partnership, 
and  adopts  the  valuation  of  the  tools  and  fixtures  as  made  by 
Clayton. 

The  defendant  having  refused  to  carry  the  agreement  for  a 
dissolution  into  effect,  the  plaintiff  filed  his  bill,  and  the  decree 
declares  the  dissolution,  and  directs  the  ^accounts  to  be  taken  of 
what  is  due  to  the  defendant  upon  the  footing  of  the  award. 
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The  defendant,  at  the  hearing  and  by  his  appeal,  insists  that  this 
Court  has  no  jarisdiction  to  interfere,  because,  1st,  the  award  was 
to  be  made  a  rule  of  the  Queen's  Bench,  and  2ndly,  because  it 
was  not  made  until  the  time  had  expired :  or  that  this  Court  ought 
not  to  interfere,  1st,  because  the  arbitrators  did  not  take  an 
account  of  the  stock  and  profits,  2ndly,  because  the  award  was 
unreasonable,  1st,  for  not  making  allowance  for  the  mark  B,  and 
2ndly,  for  not  making  a  difference  between  orders  ready  and  those 
not  ready  for  delivery. 

I  am  of  opinion  that  the  defendant  has  failed  in  impeaching  the 
decree  upon  any  of  these  grounds. 

As  to  the  objection  that  the  Court  has  no  jurisdiction  because  the 
award  was  to  be  made  a  rule  of  the  Queen's  Bench,  the  proper 
answer  has  been  given  that  this  suit  is  to  enforce  the  agreement 
upon  the  footing  of  the  award,  and  not  to  set  aside  the  award. 

This  distinction  was  recognised  in  Auriol  v.  Smith  (i),  and  acted 
upon  by  Lord  Eldon  in  Wood  v.  Griffith  (2) ;  the  Court  decreeing 
the  specific  performance  of  the  agreement,  of  which  the  reference 
has  ascertained  some  of  the  terms. 

As  to  the  objection  that  the  award  was  not  made  within  the 
prescribed  time,  the  answer  is  this,  that  there  is  positive  evidence 
of  the  parties  having  mutually  abandoned  that  provision.  The 
time  fixed  was  the  1st  of  August.  The  substituted  arbitrator 
was  not  appointed  till  the  81st  of  July.  After  the  1st  of  August 
*both  parties  concurred  in  the  prosecution  of  the  reference ;  both 
were  present  at  the  appraiser's  valuation  on  the  14th  of  August; 
and  after  the  award  had  been  made  on  the  15th,  the  defendant 
expressed  his  approbation  of  the  conduct  of  the  arbitrators. 
After  such  acquiescence,  this  Court  will  not  permit  a  party  to 
escape  from  the  result  of  the  reference  because  it  proves  to  be 
contrary  to  his  expectations.  As  to  the  objection  that  the  arbitrators 
did  not  take  the  account  of  stock  and  profits,  the  answer  is  to  be 
found  in  the  terms  of  the  agreement,  by  which  they  were  only  to 
decide  upon  such  matters  in  dispute  as  might  arise  between  the 
partners  in  taking  the  accounts. 

As  for  the  grounds  upon  which  the  award  is  alleged  to  be 
unreasonable,  that  is,  because  no  allowance  was  made  to  the 
defendant  for  the  use  of  the  mark  B.  by  the  plaintiff,  and  because 
no  difference  was  made  in  the  valuation  of  orders  ready  and  not 
ready  for  delivery ;  the  answer  is,  that  the  arbitrators  were  only 
(1)  T.  &  E.  121.  (2)  18  E.  R.  18  (1  Swanst.  43). 
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to  decide  upon  matters  in  dispate,  and  that  no  question  was  put  to 
them  upon  either  of  those  subjects.  It  is  proved  that  the  quantities 
and  particulars  of  finished  and  unfinished  stock  were  made  out 
by  the  plaintiff  and  defendant  jointly,  and  both  were  made  the 
subject  of  a  valuation  as  such.  If  the  defendant  had  any  ground 
for  a  favourable  distinction  of  one  part  over  the  other,  that  was  the 
time  and  opportunity  of  asking  the  judgment  of  the  arbitrators 
upon  such  claim ;  nor  does  it  appear  that  there  was  any  evidence 
before  them  by  which  they  could  themselves  have  made  the  dis- 
tinction, nor  is  there,  indeed,  any  evidence  in  the  cause,  to  prove 
the  fact  upon  which  the  objection  rests. 

Similar  observations  apply  to  the  objection  as  to  the  mark  B. 
No  dispute  arose  as  to  the  compensation  now  ♦claimed  by  the 
defendant  on  account  of  the  plaintiff's  use  of  that  mark,  which, 
by  the  articles  of  dissolution,  he  agreed  to  assign  to  the  plaintiff, 
without,  in  terms,  stipulating  for  any  price  or  compensation  for  it ; 
all  that  he  stipulated  to  be  paid  for  was  his  share  of  all  monies, 
goods,  wares,  merchandizes,  effects,  and  things,  and  debts,  and 
gains,  and  profits.  No  such  dispute  arose,  because  no  such  claim 
appears  to  have  been  made ;  and  no  reference,  therefore,  was  made 
upon  the  subject,  to  the  arbitrators,  whose  jurisdiction  was  limited 
to  what  should  become  matter  of  dispute  and  difference,  and  of 
reference  to  them.  It  is,  therefore,  impossible  to  impeach  their 
award  because  it  did  not  include  this  subject-matter ;  and  the 
validity  of  the  award,  so  far  as  it  goes,  is  now  the  only  subject  for 
consideration. 

What  questions  may  arise  in  taking  the  accounts  directed  by 
the  decree,  it  would  be  premature  to  consider.  The  partnership 
was  dissolved  by  the  articles;  the  accounts  must  therefore  be 
taken,  and,  so  far  as  the  award  has  prescribed  the  manner  in 
which  such  accounts  are  to  be  taken,  I  am  of  opinion  that  it  is 
binding  upon  the  parties,  and  that  the  Vice-Chancellor's  decree 
has  very  properly  directed  the  accounts  to  be  taken  upon  the 
footing  of  such  award.     The  appeal  must  be 

Dismissed,  with  costs. 
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Noc,  16,  19. 
(5  My.  &  Cr.  298—300;  S.  0.  10  L.  J.  Ch.  4 ;  4  Jur.  1005.)  ^^^^ 

The  Insolvent  Debtors  Acts  did  not  extinguish  the  antecedent  debts  or        -^ov,  7, 

deprive  the  creditors  of  their  claims  against  any  surplus  of  the  insolvent's 

after-acquired  property  remaining  after  the  discharge  of  the  debts  incurred    -^"^  Court, 

subsequently  to  the  insolvency.  ,    ^^ 

Langdale, 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls,         ^'^ 
OYerruling  a  general  demurrer  to  the  plaintiff's  bill  [reported  in    Q°  Appeal. 
2  Bea.  85,  and  the  case  is  only  retained  here  for  the  purpose  of         Lord 
preserving  the  passages  from  the  Lord   Chancellor's  judgment         l.c. 
bearing  upon  the  points  mentioned  in  the  head-note].  [  ^^^  ] 

The  bill  was  a  creditor's  bill  against  the  personal  representative 
of  a  deceased  debtor,  alleging  that  the  debtor  had  taken  the  benefit 
of  the  Insolvent  Debtors'  Acts,  in  respect  of  the  plaintiff's  debt 
amongst  others,  but  that  he  had  afterwards  acquired  property,  and 
then  had  died ;  and  it  prayed  payment,  out  of  his  assets,  first,  of 
the  debts  contracted  after  the  insolvency,  and  then  of  the  debts 
contracted  before  the  insolvency. 

The  Lord  Chancellor  :  [  299  ] 

*  *  The  bill  alleges,  and  the  demurrer  admits,  that  the  plaintiff 
was  a  creditor  before  the  debtor  took  the  benefit  of  the  Insolvent 
Debtors'  Acts,  and,  certainly,  the  Insolvent  Debtors'  Acts  do  not 
destroy  the  antecedent  debts.     *     *     * 

By  the  Acts,  the  rights  of  the  creditors  of  the  insolvent,  at 
the  time  of  his  taking  the  benefit  of  the  Acts,  is  postponed  to 
the  claims  of  the  creditors  whose  debts  *have  been  subsequently  [*300] 
incurred ;  *  *  for  the  present  purpose,  it  is  sufi&cient  to  express 
my  opinion  that  the  creditors  antecedent  to  the  insolvency  have 
such  an  interest  in  the  subsequently  acquired  assets  of  the  testator 
as  entitles  them  to  the  assistance  of  this  Court,  for  the  purpose, 
at  least,  of  realizing  and  protecting  the  fund. 

The  case  of  Barton  v.  Tatter  sail  (2)  is  an  answer  to  the  argument 
upon  the  Statute  of  Limitations.  I  therefore  affirm  the  order 
of  the  Master  of  the  Bolls  and  dismiss  the  appeal  with  costs. 

(1)  //*    re  Smithy    Green  v.    Smith      921, 49  L.  T.  297. 
(1883)  24  Ch.   D.  672,  52  L.  J.   Ch.         (2)  32  R.  E.  204  (1  Euss.  &  My.  237). 
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WILLIAMS  V.   OWEN. 

(5  My.  &  Cr.  303—308 ;  S.  C.  12  L.  J.  Cli.  207  ;  5  Jur.  114 ;  revg.  10  Sim.  386 ; 
9  L.  J.  (N.  S.)  Ch.  70;  3  Jur.  1186.) 

A  conveyance,  as  upon  an  absolute  sale,  accompanied  by  a  contem- 
poraneous agreement  for  reconveyance,  upon  payment,  on  a  day  certain, 
of  the  purchase-money,  with  interest,  and  of  the  expenses  of  the  present 
conveyance,  which  had  been  paid  by  the  purchaser :  Held,  on  a  bill  for 
redemption,  brought  after  the  day  certain  had  passed,  to  have  been  a 
defeasible  purchase,  and  not  a  mortgage. 

This  was  an  appeal  from  a  decree  for  redemption  made  by  the 
Vice-Chancellor   of    England  [as  reported  in  10  Simons,  386]. 

The  facts  of  the  case  are  fully  detailed  in  the  Lord  Chancellor  s 
judgment. 

The  question  was,  whether  a  conveyance  by  the  plaintiff's  father 
to  the  defendant,  in  the  year  1821,  was  to  be  considered  as  having 
been  a  mortgage,  as  contended  by  the  plaintiff,  or  as  having  been  a 
sale,  with  a  right  of  repurchase  at  a  given  day,  long  since  passed,  as 
contended  by  the  defendant. 

The  cause  was  argued,  on  the  appeal,  by  Mr.  Wakefield  and 
Mr.  Koe  for  the  plaintiff,  and  by  Mr.  Richards  and  Mr.  Cockerell 
for  the  defendant. 

[The  authorities  cited  are  mentioned  in  the  judgment.] 


[  804  ]       The  Lord  Chancellor  : 

In  1821  the  plaintiff's  father,  Bichard  Williams,  was  absolutely 
entitled  to  the  property  in  question,  and  he  was,  at  that  time, 
indebted  to  the  defendant  in  2002.,  which,  from  a  passage  read  from 
the  answer,  is  proved  to  have  been  secured  by  the  bond  of  the 
plaintiff's  father  and  a  surety.  By  indenture  of  the  14th  of  June, 
1821,  reciting  that  Bichard  Williams  had  contracted  and  agreed 
with  the  defendant  for  the  absolute  sale  to  him  of  the  premises,  at 
or  for  the  price  or  sum  of  550i.,  such  premises  were  absolutely 
conveyed  to  the  defendant,  with  a  covenant  for  peaceable  posses- 
sion and  enjoyment,  and  other  covenants  usual  in  conveyances 
to  purchasers.  It  is  made  part  of  the  plaintiff's  case  that  this 
conveyance  was  prepared  by  the  defendant's  attorney,  and  at  his 
instructions.  This  would  prove  nothing,  except  in  aid  of  a  case  of 
fraud,  if  any  such  case  had  been  attempted ;  and  the  plaintiff,  to 
prove  this,  produced  the  bill  of  costs  for  this  conveyance,  which 
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appears  not  only  to  have  been  made  out  to  the  defendant,  bat  to     Williams 
have  been  paid  by  him.  Owen. 

On  the  same  date  as  this  conveyance,  that  is,  the  14th  of  June, 
1821,  an  agreement  was  made  and  signed  between  the  defendant 
and  Richard  Williams,  which  recited  the  conveyance,  describing  it 
as  an  absolute  conveyance,  and  that,  upon  the  treaty  for  the  sale 
of  the  hereditaments  and  premises,  it  was  mutually  agreed,  that 
in  case  Williams  should  pay  to  the  defendant  the  like  sum  of  5502. 
within  twelve  months,  and  IQl.  the  expense  of  the  conveyance,  that 
then,  and  in  such  case,  the  defendant  would  reconvey  the  premises 
to  Wilhams ;  and  it  provided  that  upon  such  payment  Owen  would 
reconvey  the  premises  to  Williams,  or  consent  to  the  conveyance 
being  cancelled  and  made  void  to  all  intents  *and  purposes ;  and  [  *305  ] 
that  Owen  should  retain  the  rents  from  that  day  to  the  day  of 
payment  of  the  sum  of  550Z.,  instead  of  interest,  provided  he 
preferred  the  same  to  lawful  interest.  It  was  also  agreed  that  the 
rent  should  be  apportioned  from  the  4th  of  August  then  next, 
and  received,  from  that  day,  by  Owen ;  and  Owen  engaged  that 
if  the  sum  of  550{.  was  paid  on  or  before  the  4th  of  August,  1822, 
the  conveyance  should  be  cancelled,  and  the  premises  reconveyed. 

The  plaintiff  did  not  go  into  any  evidence  as  to  the  value  of  the 
property ;  but,  on  the  part  of  the  defendant,  John  Lloyd,  a  surveyor 
and  builder,  and  Robert  Williams,  a  land  valuer,  deposed  that  the 
buildings  consisted  of  eight  small  cottages,  occupied  by  labourers, 
and  that  the  rent,  in  1821,  was  501.  per  annum,  subject  to  repairs 
and  loss  of  rent,  and  the  value  548i.  I  pay  very  little  attention  to 
this  evidence ;  the  deed  of  the  14th  of  June,  1821,  recites  Eichard 
Williams's  purchase,  by  which  it  appears  that,  in  1812,  he  bought 
the  property  for  3302.,  and  afterwards  built  eight  dwelling-houses 
upon  it,  but  which,  by  the  evidence,  appear  to  have  been  only 
labourers'  cottages.  It  is  clear  that  the  rents  far  exceeded  the 
interest  of  the  550^;  but,  in  property  of  that  description,  that 
might  be  the  case,  although  the  value  did  not  exceed  the  5501. 

The  defendant  took  possession  immediately  after  the  execution 
of  the  conveyance.  Eichard  Williams  lived  three  years  after  that 
time,  and  left  the  plaintiff  his  heir,  who  was  under  age  till  nearly 
the  time  of  filing  the  bill. 

The  defendant  insists  that  this  transaction  was  a  sale,  with  an 
agreement  for  a  repurchase,  which  was  never  acted  upon.  The 
plaintiff  insists  that  it  was  a  mortgage;  and  of  this  opinion  was 
the  Yice-Ghancellor. 

21—2 
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WiLLiAMtt  The  case  rests  upon  the  facts  I  have  stated,  for  although  the  bill 
OwKs.  alleges  a  case  of  fraud  and  misrepresentation  on  the  part  of  the 
[  S06  ]  defendant,  there  is  no  proof  of  it ;  and,  on  the  contrary,  whatever 
may  have  been  the  intention  of  the  parties,  there  is,  I  think,  no 
doubt  of  their  having  signed  these  instruments  with  full  knowledge 
of  their  contents.  The  defendant  is  described  as  a  shopkeeper,  and 
Richard  Williams  as  a  solicitor,  and  he  must  be  supposed,  in  the 
absence  of  all  evidence  to  the  contrary,  to  have  been  fully  aware 
of  the  nature  of  the  transaction,  and  cognizant  of  his  rights ;  but 
there  is  nothing  in  the  case  to  show  that,  at  the  time  of  the 
agreement,  or  at  any  time  afterwards,  during  the  three  years 
of  his  subsequent  existence,  any  thing  passed  between  the  parties 
which  tends  to  explain  their  relative  position.  The  case,  therefore, 
must  be  decided  upon  the  contents  of  the  instruments  themselves, 
with  the  aid  of  the  few  facts  to  which  I  have  already  adverted. 

That  this  Court  will  treat  a  transaction  as  a  mortgage,  although 
it  was  made  so  as  to  bear  the  appearance  of  an  absolute  sale,  if  it 
appear  that  the  parties  intended  it  to  be  a  mortgage,  is,  no  doubt, 
true ;  but  it  is  equally  clear,  that  if  the  parties  intended  an  absolute 
sale,  a  contemporaneous  agreement  for  a  repurchase,  not  acted  upon, 
will  not,  of  itself,  entitle  the  vendor  to  redeem. 

From  the  case  of  Barrell  v.  Sabine  (i)  this  appears  to  have  been 
recognized  as  a  well  known  rule  of  equity  above  150  years  ago. 
The  question  always  is — Was  the  original  transaction  a  bmd  fide 
sale  with  a  contract  for  repurchase,  or  was  it  a  mortgage  under  the 
[  •807  ]  form  of  a  sale?  In  Mellor  v.  Lees  (2),  *Lord  Hardwicke  puts  the 
case  thus :  '^  As  to  the  contract,  whether  it  is  a  transaction  that  is 
in  its  nature  a  mortgage,  or  a  defeasible  purchase,  and  subject  to  a 
repurchase?" 

In  Goodman  v.  Grierson  (3),  Lord  Manners  puts  the  case  upon 
the  same  ground,  and  says :  **  The  fair  criterion  by  which  the  Court 
is  to  decide  whether  this  deed  be  a  mortgage  or  not,  I  apprehend 
to  be  this, — Are  the  remedies  mutual  and  reciprocal?  Has  the 
defendant  all  the  remedies  a  mortgagee  is  entitled  to?  "  Tried  by 
this  test  there  would  be  no  doubt  that,  in  this  case,  the  transaction 
was  not  a  mortgage. 

In  Ensicorth  v.  Griffith  (4),  the  relation  of  mortgagor  and  mort- 
gagee had  existed,  and  the  mortgagor,  in  consideration  of  the  debt, 

(i)  1  Vem.  268.  Be.  274,  279). 

(2)  2  Atk.  494.  (4)  5  Br.  P.  C.  184. 

(3)  12  B.  R.  82,  see  p.  86  (2  Ba.  & 
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and  of  a  further  sum  paid,  released  the  equity  of  redemption,  Williams 
and,  at  the  same  time,  the  mortgagee  signed  an  agreement  to  owisN. 
reconvey  the  premises  upon  payment  of  the  two  sums  within 
one  year.  A  bill  for  redemption,  brought  in  the  Exchequer,  was 
dismissed,  and  the  dismissal  was  affirmed  in  the  House  of  Lords. 
Davis  V.  Thomas  (i)  was  very  similar  in  its  circumstances,  and  the 
same  principle  was  acted  upon. 

In  Sevier  v.  Greenwaij  (2)  Sir  W.  Grant  said  that  if  the  case  had 
rested  upon  the  conveyance  of  November,  1799,  possession  being 
taken,  he  did  not  see  why  it  should  be  considered  otherwise  than 
as  a  sale.  The  transaction  of  November,  1799,  was  an  absolute 
conveyance,  as  to  a  purchaser,  with  a  proviso  for  reconveyance  to 
the  apparent  vendor  upon  payment  of  the  purchase  money  within 
two  years.  Subsequent  instruments  *between  the  parties  described  [  *308  ] 
the  premises  as  "standing  upon  mortgage,"  and,  upon  that.  Sir 
W.  Grant  decreed  a  redemption. 

Trying  this  case  by  the  principle  so  long  established,  and  settled 
upon  such  high  authority,  what  is  there  to  show  that  this  transac- 
tion was,  in  its  origin,  a  mortgage,  and  not  a  sale,  with  a  provision, 
under  certain  conditions,  for  a  repurchase  ? 

If  the  transaction  was  a  mortgage,  there  must  have  been  a  debt ; 
but  how  could  Owen  have  compelled  payment?  It  appears  also 
that  he,  as  purchaser,  paid  for  the  conveyance,  and  was,  at  all 
events,  to  be  at  liberty  to  keep  the  rents.  There  was,  indeed,  the 
want  of  every  circumstance  which,  in  other  cases,  has  been  thought 
necessary  to  give  a  purchase  the  character  of  a  mortgage,  and 
no  proof  of  any  intention  having  existed  that  it  should  be  so 
considered. 

In  Baker  v.  Wind  (3),  relied  upon  by  the  plaintiflF,  it  was  proved 
that  the  parties  had,  throughout,  treated  the  transaction  as  a 
mortgage,  and  had  made  it  assume  the  appearance  of  a  purchase 
to  deceive  the  creditors  of  the  mortgagor. 

I  am,  for  these  reasons  and  upon  these  authorities,  of  opinion 
that  the  plaintiff  has  not  established  any  title  to  redeem,  or 
to  enforce  the  contract  for  a  repurchase,  and  that  the  case, 
attempted,  of  fraud,  has  wholly  failed;  and  that  the  bill  ought 
to  have  been  dismissed  with  costs;  and  such  must  be  my  order 
upon  this  appeal. 

(1)  32  B.  E,  257  (I  Russ.  &  My.  (2)  19  Ves.  413. 

606).  (3)  1  Ves.  Sen.  160. 
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May  28,  31.  It  is  no  defence  [by  the  common  law]  to  an  action  for  publishing  a  libel, 

~Z  that  the  defamatory  matter  is  part  of  a  document  which  was,  by  order  of 

'-     -'  the  House  of  Commons,  laid  before  the  House,  and  thereupon  became  part 

of  the  proceedings  of  the  House,  and  which  was  afterwards,  by  orders 

of  the  House,  printed  and  published  by  defendant;  and  that  the  House  of 

Commons  heretofore  resolved,  declared,  and  adjudged  **  that  the  power  of 

publishing  such  of  its  reports,  votes,  and  proceedings  as  it  shall  deem 

necessary  or  conducive  to  the  public  interests  is  an  essential  incident  to  the 

constitutional  functions  of  Parliament,  more  e6i>ecially  to  the  Commons 

House  of  Parliament  as  the  representative  portion  of  it." 

On  demurrer  to  a  plea  suggesting  such  a  defence,  a  court  of  law  is  com- 
petent to  determine  whether  or  not  the  House  of  Commons  has  such 
privilege  as  will  support  the  plea. 

Case.  The  declaration  (May  30th,  1837)  stated  that,  before  and 
at  the  time  of  committing  the  grievance  next  hereinafter  com- 
plained of,  the  said  plaintiff  was,  and  for  a  long  time  had 
been,  a  bookseller  and  publisher  of  books,  and,  as  such  bookseller 
and  publisher  of  books,  had  published  divers  and  very  many 
scientific  books,  and  particularly,  in  the  year  1827,  a  certain 
[  *2  ]  physiological  *and  anatomical  book  written  by  a  learned  physician 
on  the  generative  system,  illustrated  by  anatomical  plates:  and, 
whereas  the  said  defendants,  on  1st  May,  1836,  did  publish  and 
cause  to  be  published  in  a  certain  book,  purporting  to  be  "  Eeports 
of  the  Inspectors  of  the  Prisons  of  Great  Britain,"  the  passage 
following,  that  is  to  say :  *'  This  last  is  a  book''  (meaning  the  said 
physiological  and  anatomical  book)  "  of  a  most  disgusting  nature  ; 
and  the  plates  are  indecent  and  obscene  in  the  extreme ;  "  whereas, 
in  truth  and  in  fact,  the  said  book  is  purely  of  a  scientific  character  : 
Yet  the  said  defendants,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  defame  and  injure  the  said  plaintiff  in 
his  said  trade  of  a  bookseller  and  publisher,  and  cause  it  to  be  believed 
that  he  published  indecent  and  obscene  books,  on  19th  August,  a.d. 
1836,  maliciously  and  falsely  did  publish,  and  cause  to  be  published, 

(1)    See    now    The    Parliamentary  (1868)  h.  B.  4  Q.  B.  73,  38  L.  J.  Q.  B. 

Papers  Act,  1840  (3  &  4  Yict.  c.  9);  34;  and  the  application  of  the  principles 

and  the  sequel  to  the  above  case,  to  be  of  the  case  discussed  and  distinguished 

reported  from  11  Ad.  &  El.,  in  a  subse-  in  Bradhugh  v.  Oonsett  {\m;i)  12Q.  B.  D. 

quent  volume  of  the  Bevised  Eeports.  271,  279,  53  L.  J.  Q.  B.  209.     See  also 

See  also  the  case  distinguished   and  DHhm  v.  Bui  four  (1887)  20  L,  B.  Ir. 

dicta  commented  on  in  Wason  v.  Walter  600. — B.  C, 
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of  and  concerning  the  said  plaintiff,  in  his  said  trade  and  business,    stookdale 
in  a  certain  printed  paper,  purporting  to  be  a  copy  of  the  Eeply  of     hansabd. 
the  Inspectors  of  Prisons  for  the  Home  District,  with  regard  to  the 
Report  of   the  Court  of   Aldermen,  to  whom  it  was  referred  to 
consider  the  First  report  of   the  inspectors  of  prisons  as  far  as 
relates  to  the  gaol  of  Newgate,  which  said  copy  of   the  Reply 
purports  to  be  a  letter  from  William  Crawford  and  Whitworth 
Russell,  Esquires,  inspectors  of  prisons  for  the  Home  District,  to 
the  Right  Honourable  Lord  John  Russell,  &c.,  the  false,  scandalous, 
and  defamatory  libel  following,  that  is  to  say,  "  But  we  deny  that 
that  book  is  a  scientific  work   (using  that  term  in  its  ordinary 
acceptation),  or  that  the  plates  are  purely  anatomical,  calculated 
only  to  attract  the  attention  of  persons  connected  with  surgical 
science ;   and  we  adhere  to  the  terms  *  which  we  have  already        [  ♦s  ] 
employed,  as  those  only  by  which  to  characterise  such  a  book" 
(meaning  thereby  that  the  said  book  was  disgusting  and  obscene,  as 
stated  in  the  above-mentioned  report  of  the  inspectors  of  prisons  of 
Great  Britain) :  and,  in  another  part  of  the  said  libel,  to  the  sub- 
stance and  effect  following,  that  is  to  say :   "  We  also  applied  to 
several  medical  booksellers,  who  all  gave  it  the  same  character. 
They  described  it  as  one  of  Stockdale's  obscene  books  "  (meaning 
thereby  that  the  plaintiff  was  a   common  publisher   of   obscene 
books) ;  **  that  it  never  was  considered  as  a  scientific  work ;  that  it 
never  was  written  for  or  bought  by  the  members  of  the  profession  as 
such ;  that  it  was  intended  to  take  young  men  in,  by  inducing  them 
to  give  an  exorbitant  price  for  an  indecent  work :  "  To  the  great 
injury  of  the  said  plaintiff  in  his  said  trade  and  business,  and  also 
of  his  fair  fame  and  reputation,  and  to  the  damage  of  the  said 
plaintiff  of  5,(XX)I.  &c. 

Plea  (of  July  6th,  1837).  That,  heretofore  and  before  the  com- 
mencement of  this  suit,  and  after  the  making  of  a  certain  Act 
of  Parliament,  made  and  passed  at  the  Parliament  begun  and 
holden  at  Westminster  on  19th  February,  1835,  entitled,  **  An  Act 
for  effecting  greater  uniformity  of  practice  in  the  government  of 
the  several  prisons  in  England  and  Wales ;  and  for  appointing 
inspectors  of  prisons  in  Great  Britain  "(i),  to  wit  on  1st  January, 
A.D.  1836,  the  Right  Honourable  John  Russell  (commonly  called 
the  Right  Honourable  Lord  John  Russell),  then  being  one  of  his 
late  Majesty's  principal  Secretaries  of  State,  in  pursuance  of  the 
said  Act,  nominated  and  appointed  William  Crawford,  Esquire, 
(1)  Stat.  5  A  6  WilL  IV.  c.  38, 
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Stockdale    *and  the  Rev.  Whitworth  Russell  to  visit  and  inspect,  either  singly 
Hansard,     or  together  with  any  other  inspector  or  inspectors  appointed  under 
[  *i  ]        the  provisions  of  the  said  Act,  every  gaol,  bridewell,  house  of 
correction,  penitentiary,  or  other  prison  or  place  kept  for  the 
confinement  of  prisoners  in  any  part  of  Great  Britain :  and  that 
afterwards,  viz.  on  1st  March  in  the  year  aforesaid,  they,  the  said 
William  Crawford  and  Whitworth  Russell,  as  such  inspectors  as 
aforesaid,  made  their  report  in  writing  of  the  state  of  a  certain 
gaol  and  prison  in  the  city  of  London  called  Newgate,  and  trans- 
mitted the  same  to  the  said  Right  Honourable  John  Russell  (com- 
monly called  &c.),  then  being  such  Secretary  of  State  as  aforesaid, 
in  pursuance  of  the  said  Act  of  Parliament.   And  that  heretofore,  and 
before  the  publication  of  the  said  supposed  libel  in  the  declaration 
mentioned,  viz.  on  18th  August,  a.d.  1835,  a  Parliament  of  our 
Sovereign  Lord  his  late  Majesty  King  William  lY.  was  holden  at 
Westminster  in  the  county  aforesaid ;    and  it  was  in  and  by  the 
Commons  House  of  the  said  Parliament  then,  to  wit  on  the  day 
and  year  last  aforesaid,  resolved  and  ordered  that  the  Parlia- 
mentary papers  and  reports  printed  for  the  use  of  the  House 
should  be  rendered  accessible  to  the  public  by  purchase  at  the 
lowest  price  at  which  they  could  be  furnished,  and  that  a  sufficient 
number  of  extra  copies  should  be  printed  for  that  purpose :  and 
that  afterwards,  at  a  Parliament  of  our  late  said  Lord  the  King, 
holden  at  Westminster  in  the  year  1836,  and  before  the  publica- 
tion of  the  said  supposed  libel  in  the  said  declaration  mentioned, 
viz.  on  9th  February,  1836,  it  was  ordered  by  the  said  Commons 
House  of  Parliament  that  a  select  committee  should  be  appointed 
[  •&  ]        to  assist  Mr.  Speaker  in  all  matters  ♦which  related  to  the  printing 
executed  by  order  of  the  House :  and  that  afterwards,  and  before 
the  publication  of  the  said  supposed  libel,  viz.  on  the  day  and  year 
last  aforesaid,  a  select  committee  was  duly  appointed  by  the  said 
House,  in  pursuance  of  the  said  last-mentioned  order,  for  the  pur- 
poses in  the  said  order  mentioned  :  and  that  afterwards,  and  before 
the  publication  of  the  said  supposed  libel,  and  whilst  the  said  last- 
mentioned  Parliament  was  so  sitting  as  aforesaid,  viz.  on  the  18th 
March  in  the  year  last  aforesaid,  it  was  resolved  by  the  said  com- 
mittee, appointed  in  pursuance  of  the  said  last-mentioned  order  of  the 
said  House,  (amongst  other  things)  that  the  Parliamentary  papers 
and  reports  printed  by  order  of  theHouse  should  be  sold  to  the  public 
at  certain  specified  rates,  and  that  Messrs.  Hansard  (meaning  the 
said  defendants),  the  printers  of  the  House,  be  appointed  to  conduct 
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the  sale  thereof :  and  that  afterwards,  and  before  the  said  publica-  Stockdalb 
tion  of  the  said  supposed  libel,  and  whilst  the  said  last-mentioned  hansIhd. 
Parliament  was  sitting,  viz.  on  18th  March  in  the  year  last  afore- 
said, a  copy  of  the  said  report  of  the  said  William  Crawford  and 
Whitworth  Russell,  so  being  inspectors  of  prisons  as  aforesaid, 
was  laid  before  the  said  Commons  House  of  Parliament,  pursuant 
to  the  directions  of  the  said  Act  of  Parliament :  and  that  afterwards, 
and  before  the  publication  of  the  said  supposed  libel,  and  whilst 
the  said  Parliament  was  so  sitting  as  aforesaid,  viz.  on  22nd  March 
in  the  year  last  aforesaid,  it  was  in  and  by  the  said  Commons 
House  of  Parliament  ordered  that  the  said  report  of  the  inspectors 
of  prisons  should  be  printed  :  whereupon  the  said  defendants,  then 
being  printers  employed  for  that  purpose  by  the  said  House,  did 
afterwards,  to  wit  on  the  day  *and  year  last  aforesaid,  in  pursuance  [  *^  ] 
of  the  said  orders  and  resolutions,  print  and  publish  the  said 
Beport:  and  that  afterwards,  and  during  the  sitting  of  the  said 
last-mentioned  Parliament,  and  before  the  publication  of  the  said 
supposed  libel,  viz.  on  5th  July,  1836,  it  was  ordered,  by  the  said 
Commons  House  of  Parliament,  that  there  should  be  laid  before 
that  House  a  copy  of  a  report  made,  on  the  2nd  July,  1836,  by  a 
Committee  of  the  Court  of  Aldermen  to  that  Court,  upon  the  said 
Beport  of  the  said  inspectors  of  prisons  in  relation  to  the  gaol  of 
Newgate :  and  that,  in  pursuance  of  the  said  last-mentioned  order, 
the  said  Report  made  on  the  2nd  July,  1836,  was  laid  before  the 
said  Commons  House  of  Parliament,  and  was  thereupon  then 
ordered  by  the  said  Commons  House  of  Parliament  to  be  printed : 
and  that  afterwards,  viz.  on  22nd  July  in  the  year  aforesaid,  they, 
the  said  W.  Crawford  and  W.  Russell,  so  being  such  inspectors  as 
aforesaid,  transmitted  to  the  said  Right  Honourable  John  Russell 
(commonly  called  &c.),  then  being  one  of  his  late  Majesty's  principal 
Secretaries  of  State  as  aforesaid,  a  certain  reply  in  writing  of  them 
the  said  W.  Crawford  and  W.  Russell,  as  such  inspectors  as  afore- 
said, with  regard  to  the  said  Report  of  the  said  Court  of  Aldermen 
mentioned  in  the  said  last-mentioned  order  of  the  said  Commons 
House  of  Parliament ;  and  af terwards,  and  before  the  publication 
of  the  said  supposed  libel,  viz.  on  25th  July  in  the  year  aforesaid, 
a  copy  of  the  said  Reply  of  the  said  inspectors  of  prisons  for  the 
Home  district,  with  regard  to  the  said  report  of  the  said  Committee 
of  Aldermen,  was,  in  pursuance  of  an  order  of  the  said  Commons 
House  of  Parliament  for  that  purpose  made  on  the  day  and  year 
last  aforesaid,  presented  to  and  laid  before  the  said  *House ;  and        [  *7  ] 
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8T0CEDALB  tbereupoii  the  same  then  became  and  was  part  of  the  proceedings 
hansabd.  of  the  said  Commons  House  of  Parliament :  and  it  was  afterwards, 
and  before  the  publication  of  the  said  supposed  libel,  and  during 
the  sitting  of  the  said  last-mentioned  Parliament,  viz.  on  26th  July 
in  the  year  last  aforesaid,  ordered  by  the  said  Commons  House  of 
Parliament  that  the  said  Beply  of  the  said  inspectors  should  be 
printed:  whereupon  the  said  defendants,  so  being  printers  as 
aforesaid,  and  employed  for  that  purpose,  did,  by  the  authority  of  the 
said  Commons  House  of  Parliament,  and  in  pursuance  of  the  said 
orders  and  resolutions  of  the  said  Commons  House  of  Parliament, 
print  the  said  reply  of  the  said  inspectors  of  prisons,  as  directed 
and  required  by  the  said  orders  and  resolutions  of  the  said  House, 
and  did  publish  the  same  by  the  authority  of  the  said  CommonsHouse 
of  Parliament,  and  as  directed  and  authorised  by  the  said  orders 
and  resolutions,  and  not  otherwise  howsoever,  as  it  was  lawful  for 
them  to  do  for  the  cause  aforesaid  :  and  the  said  defendants  further 
say  that  the  said  Beport  and  the  said  Beply,  which  the  said  defen- 
dants so  printed  and  published  as  in  this  plea  mentioned,  are  the 
same  report  and  reply  as  are  mentioned  in  the  said  declaration,  and 
that  the  said  matter  in  the  said  declaration  charged  as  libellous  is 
contained  in  the  said  report  and  reply  in  this  plea  mentioned,  and 
that  the  publishing  the  same  matter,  as  charged  in  the  said  declara- 
tion, is  the  same  publishing  as  in  this  plea  mentioned,  and  not  other 
and  different,  and  that  the  said  defendants  did  not  ever  publish  the 
said  libellous  matter  in  the  said  declaration  mentioned  otherwise  or 
on  any  other  occasion  than  as  in  this  plea  mentioned :  and  the  said 
defendants  further  say,  that  the  said  Commons  House  of  Parliament 
r*8]  heretofore,  viz.  on  81st  May  in  *the  year  last  aforesaid,  resolved, 
declared,  and  adjudged  that  the  power  of  publishing  such  of  its 
reports,  votes,  and  proceedings  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests  is  an  essential  incident  to  the  constitutional 
functions  of  Parliament,  more  especially  to  the  Commons  House 
of  Parliament  as  the  representative  portion  of  it.    Verification. 

Demurrer  (July  8th,  1887),  assigning  for  causes :  that  the  known 
and  established  laws  of  the  land  cannot  be  superseded,  suspended,  or 
altered  by  any  resolution  or  order  of  the  House  of  Commons ;  and  that 
the  House  of  Commons,  in  Parliament  assembled,  cannot,  by  any  re- 
solution or  order  of  themselves,  create  any  new  privilege  to  them- 
selves inconsistent  with  the  known  laws  of  the  land;  and  that,  if  such 
power  be  assumed  by  them,  there  can  be  no  reasonable  security  for 
the  life,  liberty,  property,  or  character  of  the  subjects  of  this  realm. 
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Joinder  in  demurrer.  Stockdale 

The  demurrer  was  argued  in  Easter  Term,  April  23rd,  24th,  and     hansabd. 
25th,  and  Trinity  Term,  May  28th,  1889. 

Curwood,  for  the  plaintiff :  April  23. 

Upon  these  pleadings  the  questions  are :  Has  the  party  a  right 
to  sue  for  the  injury  complained  of  ?  Can  that  right  be  abridged 
by  any  authority  but  that  of  the  Legislature?  Has  the  House 
of  Commons  the  right  to  assume  that  authority,  and  to  be  the  sole 
judge  of  its  existence  and  extent  ?  The  House  rests  its  claim  on 
what  is  termed  the  '^  Law  of  Parliament ;  "  but  there  is  a  fallacy  in 
asserting  the  privilege  of  either  House  to  be  alone  the  law  of  Parlia- 
ment. Thoiy's  case  (i)  has  *been  usually  cited  in  support  of  this  [  ♦s  ] 
claim  of  exclusive  cognizance ;  but  the  dictum  attributed  to  the 
Judges  in  that  case,  as  to  the  privileges  of  Parliament,  is  correct 
only  when  applied  to  the  whole  Parliament,  and  not  to  each  separate 
branch  of  it.  It  must  be  referred  to  a  period  when  the  King, 
Lords,  and  Commons  constituted  the  supreme  court  of  judicature, 
and  the  distinction  of  Houses  was  imperfectly  marked.  At  this 
day  the  functions  of  each  branch  of  the  Legislature  are  defined ; 
and  it  is  clear  that  neither  the  King  alone,  nor  either  House 
separately,  can  make  or  declare  law.  The  inconvenience  of  a 
different  state  of  things  is  evident.  Each  House  might  make 
contradictory  declarations  of  law,  and  each  declaration  would 
equally  be  the  "  Law  of  Parliament."  The  resolutions  of  the 
House  of  Commons  are  relied  upon  in  the  plea;  but,  if  such 
resolutions  could  make  law,  the  legislative,  judicial,  and  executive 
powers  of  the  state  would  soon  be  absorbed  by  that  House.  The 
authorities  are  for  the  most  part  collected  in  Mr.  Pemberton's 
pamphlet  (2),  and  in  the  argument  of  Holroyd,  J.  in  Burdett  v. 
Abbot  (3).  A  few  will  be  sufficient  to  show  that  the  courts  of  law 
have,  from  a  very  early  period,  taken  upon  themselves  to  decide 
and  to  declare  the  law  as  to  parliamentary  privilege.  One  of  the 
earliest  cases  is  that  of  Donne  v.  Walsh  (4),  12  Edw.  IV.,  in  which 

(1)  Botuli  Parliamentomm,  239.  select  committee  of  the  late  House  of 
Cited,  1  HatselFs  Precedents,  28,  Commons  on  the  publication  of  printed 
3d  ed.  (seep.  339,92.,  po8f).  See  Coke's  papers;"  by  P.  A.  Pickering,  M.  A., 
4th  Institute,  15;    14  East,  25.  1838. 

(2)  **  A  letter  to  Lord  Langdale  on  (3)  14  East,  11,  et  seq, 

the  recent  proceedings  in  the  House  of  (4)  1  Hatseirs  Precedents,  41,  citing 

Commons  on  the  subject  of  privilege,  Prjoine's    Register  of   Parliamentary 

by  Thomas  Pemberton,  M.P.,"  1837.  Writs,  part  4,  p.  752, 
See  also  '*  Bemarks  on  a  report  from  a 
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Stockdale    the  Court  of  Exchequer  determined  that  the  servant  of  an  Earl 
Hansard,     was  entitled  to  be  discharged  from  arrest  during  *the  sitting  of 
[  *J0  ]       Parliament,   but  was  not  exempt  from  being  sued,  although  the 
writ  of  privilege  produced  by  the  defendant  to  the  Barons  of  the 
Exchequer  claimed  immunity  in  both  respects  (i).    The  privileges 
of  the  House  are  as  much  a  part  of  the  law  of  the  land  as  the 
statute,   ecclesiastical,   or  admiralty  law,  all  of  which  most    be 
noticed   and  determined  by  the    courts  of  common   law,   when 
brought  before  them  in  the  ordinary  course  of  justice.    Barnardiston 
V.  Soame  (2)  and  Benyon  v.  Evelyn  (3)  are  also  decisive  authorities. 
In  the  former  case,  a  court  of  law  undertook  to  adjudicate  on  a 
double  return  at  an  election  of  members,  although  exclusive  cogni- 
zance of  such  matters  was  claimed  for  the  House  of  Commons  (4). 
In  the  latter.  Sir  0.  Bridgman  decided  that  members  of  the  House 
of  Commons  were  liable  to  be  sued  during  a  sitting  of  Parliament, 
although  it  was  said  that  a  committee  of  the  House  had  voted 
in  favour  of  their  exemption.     Rex  v.   Wright  (5)  will  be  relied 
upon,  where  Lord  Kenyon  is  reported  to  have  said  that  it  was 
impossible  to  admit  the  proceeding  of  either  House  to  be  a  libel , 
and  that  this  Court  would  not  enquire  into  it.     That  case  was 
an  application  to  the  discretion  of  the  Court  for  leave  to  file  a 
criminal  information  against  a  person  who  had  printed  a  correct 
[  ♦li  ]       copy  of  a  *report  of  the  House  of  Commons.     The  Court  refused, 
in  their  discretion,  to  grant  it,  and  properly  ;  but  it  does  not  follow 
that  every  dictum  attributed  to  the  Court  in  giving  judgment  is 
to  be  accepted  as  sound  law.     The  language  there  used  is,  in  fact, 
at  variance  with  the  later  authority  of  Lord  Ellenborough,  in 
Burdett  v.  Abbot  (6),  who  distinctly  reserves  the  right  of  the  Courts 
to  enquire  into  the  proceedings  of  the  House  in  the  supposed  case 
of  an  extravagant  and  unwarrantable  assumption  of  power.    The 
case  of  Sir  IF.  Williams  (7)  might  be  quoted,  in  which  the  Speaker 
was  convicted    and    fined    for    the    publication   of    Dangerfield*s 
narrative  under  the  sanction  of  the  House  of  Commons ;    but  it 

(1)  "Arrestari  minimi  debeant,iiii-  (4)  The  judgment  was  reversed  on 
prisonari,  aut  impladtari"  Prynne  error  in  the  Exchequer  Chamber,  and 
says,  in  a  marginal  note  on  the  last  the  judgment  of  the  Exchequer  Cham- 
two  words,  **Thi8  was  a  new  clause  ber  was  affirmed  in  the  House  of  Lords ; 
and  privilege."  6  How.  Sta.   Tri.  p.  1117.     But  see 

(2)  6  Howell's  State  Trials,   1063  :  Myddtlton  v.  Wynn,  WiUes,  6O0,  606. 
8,  C.  2  Levinz,  114 ;   Freeman,  (K.  B.  (5)  4  R.  B.  649  (8  T.  R.  293). 

&  C.  P.)  380,  387,  390,  430.  (6)  12  R.  R.  450  (14  East,  1). 

(3)  Reports  of  Sir  O.    Bridgman's  7)  18  How.  Sta.  Tri.  1369. 
Judgments,  324. 
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cannot  be  denied  that  the  precedent  is  too  exceptionable  to  be    stockdale 
relied  on  (l).  Hansard. 

As  to  the  plaintiff's  right  to  sue,  the  present  case  is  stronger 
than  that  of  Ashby  v.  White  (2).  In  that  case  there  was  some 
pretence  for  a  claim  of  exclusive  cognizance  by  the  House,  for 
it  was  not  disputed  that  the  House  has  exclusive  right  to  judge 
of  the  validity  of  elections  to  serve  in  Parliament :  but  the  House 
of  Lords  decided,  upon  a  writ  of  error,  that  the  right  of  suffrage 
was  a  franchise,  for  the  disturbance  of  which  the  voter  was  entitled 
to  a  common  law  remedy,  and  was  not  constrained  to  seek  redress 
only  by  application  to  the  House  of  Commons. 

Then,  supposing  the  courts  of  law  to  have  cognizance  of  the 
privileges  of  Parliament,  the  question  in  this  case  *is,  whether  the  [  *12  ] 
House  of  Commons  has  the  privilege  of  enabling  individuals  to 
publish  for  general  sale  and  circulation  whatever  that  House  pleases 
with  impunity?  The  first  proof  of  the  exercise  of  this  privilege 
is  found  in  1641  (3),  a  very  suspicious  period  for  its  commence- 
ment. Popular  ferment  ran  high,  and  parties  in  the  state  were 
preparing  to  appeal  to  force.  From  that  period  downwards,  the 
journals  of  the  House  of  Commons  contain  numerous  entries, 
by  which  it  appears  that  ridiculous,  illegal,  and  tyrannical  privi- 
leges have  been  asserted  by  that  House.  A  mere  enumeration 
of  them,  for  the  period  of  about  a  century  after  the  Bestoration, 
is  enough  to  show  the  degree  of  weight  that  should  be  attached 
to  the  orders  of  the  House  on  such  subjects,  as  entered  on  its 
journals,  and  the  mischief  of  leaving  it  to  be  the  sole  judge  of  the 
existence  and  limits  of  its  privilege.  The  most  trifling  civil  injuries 
to  members,  even  trespasses  committed  upon  their  servants,  though 
on  occasions  unconnected  with  the  discharge  of  any  Parliamentary 
duty,  have  been  repeatedly  the  subject  of  enquiry  under  the  head 
of  privilege  (4).     If  the  *declaration  of  the  House  is  to  establish       [  *13  ] 

(1)  Proceedings  were  taken  in  order      2  Ld.  Eay.  938. 

to  a  reversal  of   the  judgment  upon  (3)  See  the  **  Eeport  from  the  Select 

the  Be  volution,  but  it  does  not  appear  Committee  "  (of  the  House  of  Commons) 

to  have  been  ever  actuaUy  reversed.  •' on  the  publication  of  printed  Papers  " 

See  the  observations  of   Mr.  Wynn,  (May  8th,  1837),  p.  3,  and  (Appendix) 

13  How.  Sta.  Tri.  1438.  p.  19. 

(2)  14  How.  Sta.  Tri.  695.     8.    C. 

(4)  The  following  is  the  result  of  the  cases,  as  it  was  stated  in  the  argument. 

Cases  voted  breaches  of  privilege,  between  the  Bestoration  and  1697. 
(The  number  of  cases,  not  the  number  of  persons,  was  stated.) 

Delivering  ejectments  to  members  of  Parliament 15 

Serving  process  on  members  of  Parliament 5 

Serving  them  with  euhpoencis  (probably  aubpcenas  out  of  Chancery)        .        .16 
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Stockdalu 

V. 

Haksard. 


the  existence  of  such  privileges,  and  the  House  itself  is  exclusively 
to  adjudicate  upon  them,  the  authority  of  the  law  is  superseded. 

Casess 

Entering  on  their  estates 24 

Entering  the  mines  of  a  member  of  Pai'liament 1 

Pulling  down  a  scaffold  at  Mr.  Bertie's  1 

Distraining  the  goods  of  members  of  Parliament 13 

Impounding  their  cattle 3 

Lopping  Mr.  Scawen's  trees 1 

Serving  the  tenants  of  members  of  Parliament  with  ejectments      .        .     .     16 

During  the  same  period  persons  were  ordered  into  custody  in  the  following 
cases. 
For  delivering  ejectments  to  members  of  Parliament  ....       7 

Serving  «u6p€B»a«  on  them 12 

Entering  on  their  estates 5 

Entering  the  mines  of  a  member  of  Parliament 1 

Pulling  down  a  scaffold  (Mr.  Bertie's) 1 

Detaining  the  goods  of  members  of  Parliament 10 

Stopping  up  their  lanes 2 

Driving  their  cattle 2 

Cutting  down  trees  of  a  member  of  Parliament  1 

Entering  on  estates 3 

Arresting  the  servants  of  members  of  Pai'liament 49 

Serving  ejectments  on  tenants  of  members  of  Parliament  .  .  .  .  4 
Seizing  the  cattle  of  a  tenant  of  a  member  of  Parliament  ....  1 
Serving  the  tenant  of  a  member  of  Parliament  with  process    .        .        .     .       1 

From  1697  to  1714,  the  following  cases  of  breach  of  privilege  occur. 
By  delivery  of  declarations  in  ejectment  to  members  of  Parliament    .        .       2 

Entering  their  lands,  &c. 9 

Serving  ejectments  on  their  tenants 3 

Under  the  date  of  1606,  a  person  named  Bigland  is  voted  guilty  of  a  breach  of 
privilege,  in  taking  the  horse  of  Mr.  James  (the  member  for  Bristol)  from  an  inn 
stable,  and  riding  it  post(l). 

In  1700,  Bogers,  an  attorney,  was  committed  for  breach  of  privilege,  in  sending 
an  exorbitant  bill  of  costs  to  the  Gunners  at  Portsmouth  (2). 
From  the  year  1714  to  1761,  the  following  instances  occur. 

Ejectments  against  members 4 

Injuries  to  their  property  51 

Among  the  latter  are  the  following. 
In  the  year  1728.    Digging  Lord  Gage's  coal  (8). 

1729.  Ploughing  Mr.  Bowles's  land  (4). 

1733.  Digging  Sir  Bobert  Qrosvenor's  lead  (5). 

1739.  Killing  Lord  Oalway's  rabbits  (6). 

1742.  Assaulting  Sir  Watkin  Williams  Wynn's  porter,  in  Downing 
Street  (7). 

1753.  Fishing  in  Mr.  Joliffe's  pond  (8). 

1759.  Entering  upon  Admiral  Griffin's  fishery  (9). 

1759.  Taking  fish  from  Sir  John  Qlynne's  water  (10). 

(1)  Com.  Joum.  vol.  i.  p.  852.  (6)  Id.  vol.  xxiii.  p.  505. 

(2)  Id,  vol.  xxi.  p.  116.  (7)  Id.  vol.  xxiv.  p.  391. 

(3)  Id.  vol.  xiii.  p.  313.  (8)  Id.  vol.  xxvi.  p.  698. 

(4)  Id.  vol.  xxi.  p.  511.  (9)  Id.  vol.  xxviii.  pp.  489,  545. 

(5)  Id.  vol.  xxii.  p.  102.  (10)  Id.  vol.  xxviii.  p.  598. 
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In  the  case  of  Mr.  Long  Wellesley  (i)  the  Lord  Chancellor  (Lord    isiookdale 
Brougham)  committed  a  member  of  the  House  of  Commons  (then     hans'abd. 
sitting)  for  a  contempt  of  Court,  and  refused  to  allow  his  claim  of        [  u  ] 
privilege.     In  disregarding  the  claim,  he  must  necessarily  have 
taken  upon  himself  to  determine  the  nature  and  extent  of   the 
privileges  of  the  House.     If  it  be  asked  why  the  exercise  of  these 
privileges  has  been  so  frequently  suffered  without  calling  them  in 
question  in  the  ordinary  courts  of  justice,  it  may  be  answered  that 
the  power  of  the  body  which  sought  to  enforce  them  has  been  too 
formidable  to  *be  discreetly  or  safely  resisted ;  and  that  the  long       [  *^5  ] 
continuance  of  a  bad  usage  is  not  decisive  of  its  legality ;  for  the 
use  of  secret  torture  is  shown  (2)  to  have  prevailed  in  this  country 
during  the  very  period  when  its  practice  was  disclaimed  by  the 
courts  of  law,  and  denounced  by  the  greatest  lawyers  (2).     Irregular 
practices  and  undefined  claims  of  privilege  grow  up  in  unsettled 
times :  and  they  pass  unresisted  until  some  suitable  occasion  arises 
for  submitting  them  to  examination,  when  they  are  found  to  be 
unwarrantable,  and  are  extinguished. 

Sir  J.  Campbell,  Attorney- General,  contra :  Ajpr a  2S,  24, 

The  House  of  Commons  is  called  before  an  inferior  tribunal        

for  authorizing  a  publication  which  it  thought  beneficial  to  the 
community,  and  essential  to  the  discharge  of  its  legislative 
functions.  The  right  to  do  so  is  an  ancient  privilege  recognized 
by  legislative  declarations,  and  never  questioned,  since  the  Revolu- 
tion, except  by  the  plaintiff.  The  assertion  of  that  right  is  a 
claim  of  free  intercourse  between  members  of  the  House  and  their 

In  the  year  1756.  Erecting  a  building,  posts,  and  rails,  on  Sir  Cordel  Firebraoe's 
waste  in  Suffolk  (3). 
1 760.  Digging  in  Earl  Vemey*s  ground,  and  carrying  away  a  tree  (4). 

During  the  same  period  are  the  following  cases  of  privilege. 
Ejectment  served  on  the  servants  of  members  of  Parliament         .        .        .3 
Serving  legal  process  on  the  servants  of  members  of  Parliament  .     .    9 

Under  the  date  of  March  16th,  1760,  is  the  following  entiy  (5). 

**  Beeolved  that  it  is  the  opinion  of  this  committee,  that  Sir  Bichard  Perrot, 
having  entered  into  possession  of  a  cellar,  in  the  occupation  of  a  tenant  of 
Charles  Fitajroy  Scudamore,  Esquire,  a  member  of  this  House,  is  thereby  guilty 
of  a  breach  of  the  privilege  of  this  House.  Ordered,  that  the  said  Sir  Richaid 
Perrot  be  for  his  said  breach  of  privilege  taken  into  the  custody  of  the  Serjeant- 
at-Arms  attending  this  House." 

(1)  34  E.  K.  159  (2  Euss.  &  My.  634,  (3)  Com.  Joum.  vol.  xxvii.  p.  636. 
639).  (4)  Id.  voL  xxviii.  p.  915. 

(2)  He  dted  Jardine*s  Beading  on  (5)  Id,  vol.  xxviii.  p.  1107. 
the  use  of  Torture,  1837. 
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Stockdale    constitaents,  advanced  solely  for  the  public  benefit,  and  it  is, 

Hakbakd.  .  in  a  peculiar  manner,  one   of  those  "Rights  and  Privileges  of 

Parliament"  described  in  the  Remonstrance  of  both  Houses  to 

Charles  I.  (December,  1641)  (i),  as  "the  birthright  and  inheritance, 

not  only  of  themselves,  but  of  the  whole  kingdom." 

The  House  of  Commons  has  directed  the  defendant  to  appear 
and  plead  to  this  action;  but  it  does  not  thereby  submit  its 
[■  *i6  ]  privileges  to  the  decision  of  this  Court,  *or  of  any  other  tribunal 
than  itself.  The  only  object  of  the  pleading  is  to  inform  the  Court, 
in  a  regular  way,  that  the  act  complained  of  was  done  in  exercise 
of  its  authority  and  in  the  legitimate  use  of  its  privileges.  The 
fact  that  it  was  so  done  is  admitted  by  the  demurrer ;  and  nothing 
remains  for  this  Court  but  to  give  judgment  for  the  defendants - 
Another  and  a  summary  remedy  might  have  been  adopted;  but 
the  House,  having  confidence  in  the  tribunals  of  the  country, 
deems  it  expedient  to  refer  the  case  to  the  consideration  of  the 
Court  in  the  ordinary  course  of  justice,  thereby  giving  to  the 
plaintiff  an  opportunity  either  of  denying  that  the  act  was  done 
under  the  alleged  authority,  or  of  showing  that  the  authority  has 
been  exceeded. 

That  the  publication  is  criminatory  cannot  be  denied ;  nor  that 
the  declaration  shows  a  good  ground  of  action:  but  this  is  not 
a  libel:  a  libel  is  a  criminatory  writing  published  without  just 
occasion  or  authority.  Where  the  occasion  justifies  the  publication, 
as  in  the  case  of  a  publication  for  the  use  of  members,  or  an  answer 
to  inquiries  respecting  the  character  of  a  servant,  it  is  no  libel,  and 
any  consequential  loss  to  the  party  is  damnum  absque  injuria. 
Then,  as  to  the  plea,  it  is  in  bar  and  not  to  the  jurisdiction. 
The  latter  is  applicable  only  where  the  subject  of  complaint  is 
alieni  foi'i,  to  which  forum  the  plaintiff  is  referred  for  the  proper 
remedy.  Here,  where  the  Court  has  jm*isdiction  over  the  subject- 
matter  of  the  action,  as  disclosed  in  the  declaration,  a  plea  in  bar, 
and  not  to  the  jurisdiction,  is  proper:  Rexw.  Johnson (2).  There 
[  ♦17  ]  is  no  other  Court  to  which  *the  plaintiff  can  be  referred  for  redress ; 
the  publication  furnishes  no  ground  of  complaint  any  where  or 
in  any  Court.  Suppose  in  an  action  of  trespass  the  defendant 
pleaded  a  commitment  by  the  House  for  prevarication,   or  for 

(1)  2  Pari.  Hist.  978.  514   (5  B.   &  Aid.   642) ;    Cotton   v. 

(2)  8  B.  B.  550  (6  East,  583).   As  to  Browne,  42  B.  B.  407  (3  Ad.  &  El.  312) ; 
the  necessity  of  a  confession  and  avoid-  Lithe  v.  Price,  5  Ad.  &  El.-  645. 
ance,  see  Fairman  y,  Ivest  24  B.  B. 
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non-attendance  on  due  summons,  or  for  an  assault  on  a  member    Stockdalb 
in  the  House,  or  the  Speaker  in  the  chair ;  would  it  be  competent «   hansard. 
to  this  Court,  upon  such  a  plea,  to  enquire  whether  any  privilege 
to  commit  existed?    Yet,  if  this  demurrer  is  to  prevail,  there  is 
no  tribunal  before  which  the  nicest  question  of  privilege  may  not 
be  discussed. 

The  plea  refers  to  stat.  5  &  6  Will.  IV.  c.  38,  s.  7,  which  requires 
an  annual  report  to  be  made  by  the  Inspectors  of  prisons  to  the 
Secretary  of  State,  and  a  copy  of  the  report  to  be  laid  before  both 
Houses.  The  object  of  this  latter  provision  was  to  ensure  publicity. 
The  plea  states  the  due  appointment  of  Inspectors  ;  the  resolutions 
and  orders  of  the  House  with  respect  to  the  publication  and  sale  of 
papers ;  the  several  reports  of  the  Inspectors  and  of  the  court  of 
aldermen,  and  the  order  of  the  House  to  print  the  reports ;  and  it 
concludes  by  setting  out  the  resolution  of  the  House,  that  the  power 
of  publishing  its  reports,  &c.,  is  an  essential  incident  to  its  functions. 
All  this  is  admitted  by  the  demurrer,  which  assigns  for  special 
causes  a  series  of  truisms.  It  is  objected  that  the  House  cannot 
alone  supersede,  suspend,  or  alter  the  law  of  the  land.  No  such 
power  is  claimed.  The  House  only  claims  a  right  to  declare  and 
explain  the  law  of  the  land  respecting  its  own  privilege.  In  doing 
BO9  it  no  more  alters  or  makes  law  than  this  Court  does  when  it 
declares  the  common  law  in  the  ordinary  course.  The  House  does 
not  claim  the  power  to  create  a  new  privilege  by  its  own  authority. 

The  points  insisted  upon  by  the  defendants,  are  these :  [  ^^  ] 

First.  The  alleged  grievance  arises  from  an  act  done  by  the 
House  of  Commons,  in  the  exercise  of  a  privilege  claimed  by  them. 
The  question  of  privilege,  therefore,  arises  directly ;  and  this  Court 
cannot  enquire  into  the  existence  of  the  privilege,  but  must  give 
judgment  for  the  defendants. 

Secondly.  Even  if  the  question  arose  incidentally,  still,  on  this 
record,  the  Court  could  not  enquire  into  the  existence  of  the  privilege, 
bat  must  give  judgment  for  the  defendants. 

Thirdly.  The  privilege  (assuming  that  the  Court  could  enquire 
into  its  existence)  does  exist. 

I.  As  to  the  first  point.  The  question  of  privilege  here  arises 
directly.  The  record  shows  a  general  order  for  publication,  made 
by  the  House  of  Commons,  which  would  include  the  publication  of 
this  Beply.  The  case,  therefore,  is  the  same  as  if  a  particular  order 
had  been  made  on  the  occasion.  There  are  various  general  orders 
made  by  the  House,  as,   for  instance,  the   sessional  orders  for 

B.B. — VOL.  XLvm.  22 


888  1889.    Q.  B.     9  AD.  &  EL.  18—19.  [b.r. 

Stockdalb    arresting  those  who  obstruct  the  avenues  to  the  House :  and  if  a 
hansabd.     person  were  taken  into  custody  under  one  of  these  orders  it  would 
be  the  act  of  the  Commons,  as  much  as  if  a  special  order  were 
made  for  the  purpose. 

The  privilege  of  the  House  applies  to  two  distinct  matters :  first, 
personal  immunity,  as  the  exemption  from  arrest  claimed  by 
members  for  themselves,  and  (until  it  was  abolished  by  statute  (i) 
for  their  servants :  Secondly,  the  powers  exercised  by  the  House 
collectively,  such  as  those  of  summoning  witnesses,  calling  for 
[  •i^  ]  *the  production  of  papers,  committing  to  custody,  and  that  (which 
is  not  now  disputed)  of  printing  for  the  use  of  members.  The 
privilege  here  in  question  is  of  the  latter  kind.  The  power  is  claimed 
for  the  public  benefit,  but  ranges  within  the  law  of  privilege. 

(Lord  Denman,  Ch.  J. :  The  word  "  privilege "  is  not  used  in 
this  plea.) 

Nor,  perhaps,  did  it  occur  in  the  pleadings  in  Burdett  v.  Abbot  (2). 
And  in  the  case  of  a  commitment  the  return  to  a  habeas  corpus  does 
not  use  the  term  "  privilege,"  but  sets  out  matter  showing  that  the 
act  is  done  by  the  House  in  exercise  of  the  powers  belonging  to  it. 
The  present  case  stands  as  if  there  had  been  a  formal  order  for 
publishing  the  papers  in  question,  with  a  preamble  asserting  the 
privilege,  and  the  expediency  of  such  publication. 

The  act,  then,  is  an  exercise  of  privilege ;  and  it  is  within  the 
general  jurisdiction  of  the  House,  since  they  have  a  clear  general 
right  to  print  and  publish  their  proceedings.  The  demurrer  admits 
that  this  document  was  published  as  a  part  of  their  proceedings : 
and  it  was,  in  fact,  a  part  of  them.  A  report,  if  adopted  by  the 
House,  is  clearly  so.  Had  the  inspectors  of  prisons  been  examined 
at  the  Bar,  their  examination,  if  entered  on  the  journals  and  in  the 
votes,  would  have  been  a  part  of  the  proceedings.  There  might 
have  been  a  debate  in  which  this  report  and  reply  were  read,  and 
an  order  then  made  that  they  should  be  entered  on  the  journals. 
Then  they  would  clearly  have  been  a  part  of  the  proceedings.  And 
they  are  so  here,  the  report  having  been  laid  before  the  House  in 
pursuance  of  an  Act  of  Parliament,  and  the  reply  by  a  vote,  and 
the  House  having  ordered  both  to  be  printed. 

(1)  Seestat.  10  Geo.  III.  c.  50.  Com-      c.  24,  s.  2. 
pare  sect.  2  with  stat.  12  &  13  WiU.  (2)  12  B.  B.  450  (14  East.  1). 

m.  0.  3,  8.  2;   and  stat.  11  Geo.  11. 
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The  question  then  is,  whether  an  action  lies  against  *the  defen-    Stockdalb 
dants  for  publishing  this  reply  under  the  authority  of  the  House  ?     Hansard. 
The  act  is,  in  reality,  a  thing  done  in  Parliament ;  as  when  the        [  *20  ] 
House  vote  that  a  person  shall   be  committed,  and  the  Speaker 
issues  his  warrant,  and  the  vote  is  carried  into  execution.     Setting 
aside  privilege,  who  would  be  legally  responsible  for  the  act,  it 
being  done  in  Parhament?     The  defendants  are  the  servants  of 
the  House,  obeying  its  order ;  if  they  are  liable,  where  is  a  line 
to  be  drawn  ?    The  Speaker,  the  members  of  the  committee  which 
superintended  the  publication,  perhaps  even  the  members  of  the 
House  who  voted  for  the  publishing,  would  be  likewise  answerable.  . 

But,  where  a  question  of  privilege  arises  directly  on  the  record, 
this  Court  cannot  enquire  whether  the  privilege  exists  or  not. 
Wherever  the  enquiry  would  be — whether  the  House  of  Commons, 
as  a  House  of  Parliament,  had  power  to  do  a  particular  act,  the 
question  is  one  of  privilege ;  considering  privilege,  not  merely  as 
matter  of  personal  immunity,  but  as  comprehending  the  powers 
belonging  to  a  House  of  Parliament  collectively.  Here  the  question 
of  privilege  is  directly  raised,  and  cannot,  therefore,  be  inquired 
into  by  a  court  of  common  law.  As  to  the  cases  of  Donne  v.  Walsh  (i), 
Benyon  v.  Evelyn  (2),  and  Barnardiston  v.  Soame{s),  cited  for  the 
plaintiff:  in  the  first  two  the  question  of  privilege  did  not  arise 
directly,  but  incidentally ;  in  the  last  no  *que8tion  of  privilege  arose,  [  *2i  ] 
and  the  House  was  no  party  to  the  proceedings.  No  case  can  be 
cited  in  which  a  court  of  common  law  has  acted  where  the  point  of 
privilege  arose  directly,  except  Rex  v.  Williams  (4),  which  is  admitted 
not  to  be  an  authority.  The  most  frequent  cases  in  which  the 
privilege  of  the  Houses  of  Parliament  has  come  in  question  directly 
have  been  cases  of  habeas  corpus  on  commitments  by  them ;  and 
there  the  courts  of  common  law  have  disclaimed  jurisdiction.  So 
the  question  would  arise  directly  if  an  action  of  trespass  or  false 
imprisonment  were  brought  for  such  a  commitment ;  and  wherever 

(1)  Prynne'e     Eegister    of    Parlia-  reports  by  committees  of  the  House  of 

mentary  Writs,   part  4,  p.  752,  cited  Commons  on  the  arrest  of  Lord  Coch- 

1    Hats.    Prec.     41.      The    Attorney-  rane  by    the   marshal   of  K.  B.  (see 

General  made  his  references   to    the  p.    488,   w.,  post),  and    on   the   case 

third  edition  of  Hatsell's    Precedents  of  Sir  F.    Burdett  in    1810,  and  the 

(1796),    and    that    edition    is     cited  authorities  bearing  upon  it. 

throughout    this    report.      There    is,  (2)  Kepoi-ts  of  Sir    0.   Bridgmaa's 

however,    a    fourth     edition    (1818),  Judgments,  324. 

which  does  not  always  correspond  in  (3)  6  How.  St.  Tr.  1063.     And  see 

paging  with  the  third.    Vol.  1  contains,  the  references,  p.  332,  rt.,  ante, 

in  addition  to  the   former  appendix,  (4)  13  How.  St.  Tr.  1370. 

22—2 
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Stockdale  it  might  be  sought  to  overrule  an  act  done  by  either  House, 
Hansabd.  Aiid  justified  by  its  authority.  The  present  is  a  ease  of  that 
description.  In  Burdett  v.  Abbot  (i),  if  the  plaintiff  had  complained 
of  the  Speaker's  warrant  as  a  libel,  tl^e  case  would  have  been  pre- 
cisely similar.  If  the  complaint  appears  on  the  record  to  be  made 
against  an  act  of  one  of  the  Houses,  so  that  the  Court  is  called 
upon  to  say  whether  the  privilege  alleged  in  justification  belongs 
to  the  House  or  is  usurped,  the  point  of  privilege  arises  directly, 
whether  raised  by  the  declaration  or  by  any  subsequent  pleading. 
It  would  arise  so,  for  example,  if  the  sheriff  were  sued  for  an  escape, 
and  pleaded  that  the  defendant  was  elected  a  member  of  the  House 
of  Commons  and  was  discharged  by  their  order.  With  a  question 
of  privilege  raised  incidentally,  the  Court  must  deal  as  it  best  can  ; 
as  if,  in  an  action  of  debt,  the  defendant  pleads  that  he  is  a 
.  member,  and  privileged  while  the  House  sits;  there  no  act  or 
adjudication  of  the  House  is  vouched,  but  there  is  merely  a  claim 
by  an  individual  to  be  exempt  from  answering  in  the  action.  In 
[  *22  ]  such  a  *case  necessity  may  require  that  the  existence  of  the 
privilege  should  be  examined  into ;  but  the  necessity  which  makes 
the  rule  points  out  its  limit.  Where  an  act  of  either  House  is 
complained  of,  no  such  necessity  can  exist.  There  an  adjudication 
has  been  made  on  the  very  point,  and  by  a  Court  of  exclusive 
jurisdiction  ;  and  such  an  adjudication  is  binding. 

The  privilege  of  Parliament  appears  to  be  looked  at  on  the  other 
side  in  the  same  light  as  the  exemption  of  a  witness  from  arrest, 
or  the  privilege  of  an  attorney  to  be  sued  in  his  own  Court ;  rights 
upon  which,  no  doubt,  the  courts  of  common  law  have  power  to 
adjudicate.  But  the  power  of  adjudicating  upon  parliamentary 
privilege  stands  on  a  very  different  footing.  The  object  of  allowing 
such  privilege  to  the  House  of  Commons  was,  that  it  might  be 
independent  of  the  Crown  and  of  the  House  of  Lords.  For  that 
purpose  it  is  necessary  that  the  House  should  be  exclusively  the 
judge  of  its  own  privilege. 

The  law  of  Parliament  differs  from  the  common  law,  as  do  the 
laws  administered  in  the  Equity,  Ecclesiastical  and  Admiralty 
Courts,  with  which  laws  the  other  Courts  do  not  profess  to  be  con- 
versant. It  is  not  necessarily  even  a  part  of  the  law  of  England  ; 
for  the  Parliament  is  not  of  England  only,  but  likewise  of  Scotland 
and  Ireland.  This  Court,  therefore,  cannot  take  cognisance  of  it. 
If  the  Court  here  could  do  so,  a  Scotch,  or  even  a  colonial  Court 

(1)  12  R.  R.  450  (14  East,  1). 
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might  adjudicate  upon  the  law  of  Parliament.     In  the  latter  case    Stookdalb 
an  appeal  would  lie  to  the  Privy  Council ;  so  that  the  privileges  of     Hansard. 
the  House  of  Commons  might  come   to  be  decided  upon  by  the 
King  and  certain  of  his  privy  councillors.     And  not  only  might 
the  Courts  of  Scotland  or  the  colonies  pronounce  upon  the  law  of 
Parliament,  but  hundred  courts  and  borough  courts,  *and  all  others        [  •23  ] 
throughout  the  country,  of  however   low  authority,  might  do  so 
likewise. 

The  courts  of  law  are  subordinate  to  the  Houses  of  Parliament ; 
and  that  shows  their  incompetency  to  decide  upon  a  question  of 
Parliamentary  privilege  directly  arising.  Originally,  the  Houses 
of  Lords  and  Commons  sat  together.  The  courts  of  law,  which  at 
that  time  were  established  and  had  the  same  powers  which  they 
now  enjoy,  were  clearly  subordinate  to  the  Parliament.  A  writ  of 
error  lay  from  them  to  the  Parliament,  and  they  were  accustomed 
even  to  consult  Parliament  before  they  decided  points  of  difSculty 
and  importance.  But,  according  to  the  argument  now  urged,  an 
act  of  the  whole  Parliament  might  at  that  very  time  have  been 
reviewed  by  a  court  of  law.  The  Houses  of  Parliament  were  sub- 
sequently divided.  If  the  courts  of  law  could  not,  before  that  time, 
have  enquired  into  the  legality  of  a  commitment,  or  the  publication 
of  a  paper,  by  Parliament,  neither  could  they  do  so  afterwards. 
When  the  Houses  were  divided,  which  Lord  Ellenborouoh  (i) 
supposes  to  have  been  done  by  statute,  whatever  was  done  by  either 
in  the  exercise  of  its  privileges  was  the  act  of  the  whole  Parliament. 
All  such  acts  of  either  House  are  still  supposed  to  be  the  act  of  the 
whole.  Thus  a  writ  of  error  to  Parliament  is,  properly,  an  appeal 
to  the  whole  body,  not  to  one  House  ;  and  the  Commons  are  sup- 
posed, in  point  of  law,  to  form  part  of  the  Court  of  Appeal,  and 
concur  with  the  Lords  in  their  decision.  This  subject  is  treated  of 
in  Lord  Hale's  "Jurisdiction  of  the  Lords'  House,  or  Parliament  "(2), 
and  Mr.  Hargrave's  preface  to  that  work. 

The  inconsistency  which  results  from  supposing  that  a  court  of  [  24  ] 
common  law  can  review  the  acts  of  eifcher  House  of  Parliament 
may  be  thus  illustrated.  The  House  of  Lords  exercises  an  appellate 
jurisdiction  in  cases  depending  in  this  and  the  other  Courts  of 
Westminster  Hall.  Suppose  this  Court  to  decide  that  the  House 
of  Lords  had  acted  illegally  in  voting  a  commitment  :  as,  for 
example,  if  Anthony  Earl  of  Shaftesbury  (3),  in  1677,  instead  of 

(1)  In  BurdeU  v.  Abbot,  14  East,  137.      Inst.  23 ;  5  Com.  Dig.  Parliament  (L 1). 

(2)  Chap.  iii.  and  chap.  xxii.     See  4  (3)  See  6  How.  St.  Tr.  1269. 
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Stockdale  suing  out  a  habeas  corpus,  had  brought  an  action  for  the  imprison- 
Haksard.  nient,  and  a  justification  under  the  authority  of  the  House  of  Lords 
had  been  pleaded  and  demurred  to :  upon  writ  of  error,  the  decision 
of  the  Court  would  have  come  under  the  review  of  the  House  of 
Lords  itself.  The  incongruity  is  avoided  by  holding  that  this 
Court,  a  subordinate  tribunal,  cannot  take  cognisance  of  a  question 
which  directly  brings  into  dispute  the  authority  of  Parliament. 
The  House  of  Lords  frequently  direct  the  publication  of  proceedings 
on  an  impeachment ;  and  Judges  have  intimated  an  opinion  that 
the  publication  of  proceedings  on  a  trial  is  not  always  justifiable. 
But  would  this  Court  take  upon  it  to  determine,  in  such  a  case, 
whether  or  not  the  House  had  authority  to  make  the  proceedings 
public  ? 

There  is  no  distinction,  for  the  purpose  of  this  argument,  between 
the  House  of  Lords  and  the  House  of  Commons.  They  have 
co-ordinate  authority.  Sir  Kobert  Filmer,  indeed  (whose  opinions, 
and  some  similar  ones,  are  combated  by  Sir  Robert  Atki/ns  in  his 
argument  in  Hex  v.  Williams  (i)),held  the  House  of  Commons  to  be 
a  mere  excrescence,  and  to  have  had,  originally,  no  independent 
[  *25  ]  authority.  And,  at  the  present  day,  observations  *tending  strongly 
to  excite  prejudice  against  the  proceedings  of  that  House  have  been 
published  in  the  introduction,  by  Lord  Brougham,  to  the  report  of 
his  judgment  in  Wellesley  v.  The  Duke  of  Beaufoi't ;  where  it  is  even 
said  that  there  is  not  '^  a  single  argument  ever  urged  in  favour  of 
Privilege  which  would  not  serve  as  a  pretence  for  allowing  all  the 
members  of  both  Houses  to  rob  and  murder  with  impunity  on  the 
highway  "(2).     But  the  House  of  Commons  virtually  comprehend 

(1)13   How.    St.     Tr.     1369.      See  Lechmere  Charlton)  **  being  a  member 

p.  1400,  et  8eq.  of  the   Court  against  which  he   had 

(2)     *•  Speeches    of     Henry    Lord  committed  a  contempt,  any  mitigation 

Brougham,'*  1838,  vol.  iv.  p.  344.    The  of  his  offence.     At  all    events  they 

Attorney -GentTal  also  referred  to   the  left  the  Bar  to  protect  its  own  privi- 

foUowing  passages :  leges ;  and    indeed     there    seems    no 

**  The  pretensions  at  different  times  set  conceivable    reason    why    that    body 

up  by  the  HousesofParliamentto certain  should  not  also  have  made   common 

privileges  placing  them  above  the  law  of  cause  with  the  guilt}'  party,  so  far  at 

the  land,  are  the  more  familiarly  known  least  as  to  inquire  whether  or  not  one 

in  consequence  of  their  having  of  late  of  their  members  was  rightfully  ini- 

beon  brought  into  discussion  by  a  now  prisoned,  and  thus  suspended  from  the 

and  extravagant  claim,    asserted    on  exercise  of  his  functions."    Ih.  p.  345. 

behalf  of  the  House  of  Commons,  to  **  All  rights  are    now  utterly  disre- 

publish   libels   through    irresi)on8ible  gurded  by  the  advocates  of  Privilege, 

agents."  Vol.  iv.  p.  341.     *•  The  House  excepting  that  of  exjiosing  their  own 

of  Commons  did  not  perhaps  deem  the  short-sighted  imi)olicy  and  thoughtless 

circumstance  of  the  offender"    (Mr.  inconsistency.     Nor  would  there  be 
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the  whole  commonalty  of  the  realm ;  their  acts  are  those  of  all  the  Stogkdalb 
Commons  of  the  United  Kingdom.  Lord  Holt  says,  in  Ashby  v.  hans'abd. 
White  (1),  "  It  is  not  to  be  doubted  but  that  the  Commons  of  England 
have  a  great  and  considerable  right  in  the  government,  and  a  share 
in  the  legislative,  without  whom  no  law  passes;  but  because  of 
their  vast  numbers,  this  right  is  *not  exerciseable  by  them  in  their  [  *26  ] 
proper  persons ;  and  therefore,  by  the  constitution  of  England,  it 
has  been  directed  that  it  should  be  exercised  by  representatives, 
chosen  by  and  out  of  themselves,  who  have  the  whole  right  of  all 
the  Commons  of  England  vested  in  them."  And  in  stat.  15  Edw.  II. 
(Eevocatio  novarum  ordinationum  (2))  it  is  enacted,  that  "  the 
matters  which  are  to  be  established  for  the  estate  of  our  lord  the 
King,  and  of  his  heirs,  and  for  the  estate  of  the  realm  and  of 
the  people,  shall  be  treated,  accorded,  and  established  in  Parlia- 
ments, by  our  lord  the  King,  and  by  the  assent  of  the  prelates, 
earls,  and  barons,  and  the  commonalty  of  the  realm  ;  according  as 
it  hath  been  heretofore  accustomed."  The  Commons  are  the  grand 
inquest  of  the  nation.  The  House  of  Lords  institute  enquiries,  but 
only  in  default  of  that  duty  being  performed  by  the  Commons.  If 
there  is  corruption  or  oppression,  the  Commons  are  to  accuse,  the 
Lords  to  judge.  The  power  of  publishing  is  essential  to  the 
Commons,  in  the  discharge  of  their  inquisitorial  functions. 

The  Commons  have,  in  particular,  the  power  of  enquiring  into        [  27  ] 
the  conduct  ot  the  courts  of  justice;  and  at  the  commencement  of 

any  safety  for  the  people  under  their  upon  examination   in  Parliament  (15 

guidance,  if  unhappily  their  powers  of  Edw,  II.),  by  the  prelates,  earls,  and 

doing  mischief  bore  any  proportion  to  barons,  and  by  the  commonalty  of  his 

their  disregard  of  what  is  politic  and  realm,  the  said  ordinances  were  found 

just;" /6.  p.  352.  prejudicial:  the  same   are   therefore 

(1)  2  Ld.  Eay.  950.  See  the  late  annulled;  and  it  is  enacted,  ''That 
edition  of  Lord  Holt's  judgment,  for  ever  hereafter,  all  manner  of  ordi- 
referred  to,  p.  363,  «.,  post,  nances   or  provisions,    made  by  the 

(2)  The  statute  recites  the  commis-  subjects  of  our  lord  the  King  or  of 
sion  granted,  in  3  Edw.  II.,  by  the  his  heirs,  by  any  power  or  authority 
King  to  the  prelates,  earls,  and  barons,  whatsoever,  concerning  the  royal  power 
to  choose  certain  persons  of  the  pre-  of  our  lord  the  King  or  of  his  heirs,  or 
lates,  earls,  and  barons,  and  of  other  against  the  estate  of  our  said  lord  the 
lawful  men  whom  they  should  deem  King  or  of  his  heirs,  or  against  the 
sufficient  to  be  called  unto  them,  for  estate  of  the  Crown,  shall  be  void  and 
**  ordaining  and  establishing  the  estate  of  no  avail  or  force  whatever  ;  but  the 
of  the  household  of  our  said  lord  the  matters  "  &c.  Then  follows  the  pas- 
King,  and  of  his  realm ;"  under  which  sage  in  the  text.  The  Act  is  printed 
commission  ordinances  were  made,  (5  in  the  statutes  of  the  realm,  published 
Edw.  II.),  by  the  Archbishop  of  Can-  by  the  Record  Commission,  1810  (vol. 
terbury  and  the  bishops,  earls,  and  1,  p.  189).  See  Brady's  History  of 
barons  thereunto  chosen :    and  that,  England,  vol.  iii.  p.  146. 
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Stockdale  every  session  a  grand  committee  of  justice  is  appointed  by  that 
Hanbaed.  House  (i),  to  receive  complaints  from  the  various  tribunals  within 
the  jurisdiction  of  the  House.  The  House  itself  is,  according  to  all 
authorities,  a  court ;  whether  a  court  of  record  or  not,  is  immaterial, 
for  the  Court  of  Chancery  is  not  so,  yet  it  has,  not  the  less,  every 
necessary  power  for  enforcing  its  judicial  authority.  In  Com.  Dig. 
Parliament  (E.  14)  it  is  said  (in  treating  of  the  House  of  Commons) 
that  "A  committee  for  justice  may  summon  any  Judges,  and 
examine  them  in  person,  upon  complaint  of  any  misdemeanor  in 
their  office.'*  And  accordingly,  in  19  Car.  H.,  Keeling,  Chief 
Justice  of  the  King's  Bench,  appeared  in  person  before  the  House 
of  Commons  on  complaint  made  against  him  of ''  misdemeanors, 
done  in  the  said  office,  as  fining  of  juries,  &c."  (2).  The  acts  there 
enquired  into  were  not  erroneous  decisions,  which  might  have  been 
remedied  by  ordinary  course  of  law,  but  irregular  and  oppressive 
proceedings,  for  which  the  only  remedy  was  by  the  interference  of 
the  House. 

(Lord  Denman,  Ch*.  J. :  In  BushelVs  case  (3)  the  jury  who  had 
been  committed  were  discharged  on  habeas  corpus  by  the  Court  of 
Common  Pleas.) 

The  Court  of  Common  Pleas  might  discharge  the  parties  in  that 
case  on  habeas  corpus ,  because  they  had  been  committed  by  an 
inferior  Court,  the  Court  of  Sessions  of  Oyer  and  Terminer  at  the 
Old  Bailey.  But  an  action,  as  Hale,  Ch.  J.  afterwards  intimated, 
[  ♦28  ]  *  would  not  have  lain  for  the  imprisonment  (4).  Sir  Robert  Atkyns 
says,  in  Hex  v.  Williams  {^)y  "I  myself  have  seen  a  Lord  Chief 
Justice  of  this  Court,  while  he  was  Lord  Chief  Justice,  and  a 
learned  man,  by  leave  from  the  House  of  Commons,  pleading  before 
that  House  for  himself,  and  excusing  what  he  had  done  in  a  trial 
that  came  before  them  in  the  West,  whereof  complaint  was  made  to 
the  House.  And  he  did  it  wdth  that  great  humility  and  reverence, 
and  those  of  his  own  profession  and  others,  were  so  far  his  advocates, 
as  that  the  House  desisted  from  any  further  prosecution  "  (6).    In 

(1)  See  4  Inst.  11.  (5)  13  How.  St.  Tr.  1413. 

(2)  1  Sid.  338.  Eeference  is  made  (6)  This  apparently  refex-s  to  the 
in  the  margin  to  Rex  v.  Waystaffe  steps  taken  in  the  House  of  Commons 
[BmJalVs  case),  1  Sid.  272.  in  1667,  against  Keeling,  Ch.  J.,  who 

(3)  22  Car.  II. ;  Yaugh.  135  ;  S,  C,  appeared  before  the  House  at  his  own 
Freem.  (K.  B.  &  C.  P.)  1  ;  Sir  T.  request :  6  How.  St.  Tr.  992,  citing  4 
Jones,  13.  Hats.  Pr.  113.      Seo  also  the  proceed- 

(4)  Bushtirs  case,  26  Car.  II.;  1  ings  against  several  of  the  Judges,  in 
Mod.  119.  the  House  of  Commons,  in  1680;    8 
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the  year  1  W.  &   M.    (1689),   Sir  Francis   Pembbrton   and   Sir    Stockdalb 

Thomas  Jones  were  questioned  by  the  House  of  Commons  (i)  for     hansaed. 

their  judgment  given,  against  the  privileges  of  the  House,  in  the 

case  of  Jay  V.  Topham{2),  and  were  committed  to  custody.     And 

it  cannot  be  doubted  that  such  a  power  still  exists.    Even  in  our 

own  times,  the  case  of  an  Irish  Judge  (8),  against  whom  a  complaint 

had  been  made,  was  entertained,  and  his  petition  thereon  received, 

in  the  House  of  Lords,  whose  authority  in  such  *a  case  is,  at  any       [  '29  ] 

rate,  not  greater  than  that  of  the  House  of  Commons. 

But,  according  to  the  plaintiff,  in  a  case  like  any  of  these,  the 
Judges  might  again  sit  in  inquisition  upon  the  proceedings  of  the 
House  of  Commons :  and  not  only  the  Judges  of  the  superior 
Courts,  but  those  of  the  county  court  and  other  inferior  tribunals. 
Yet  even  the  Court  of  Queen's  Bench  cannot  issue  a  mandamus 
or  a  prohibition  to  the  House  of  Lords  or  House  of  Commons. 
There  might  indeed  be  a  Court  superior  to  the  Legislature,  like  the 
Supreme  Court  in  the  United  States  of  America,  which  is  authorised 
to  decide  on  the  legality  of  acts  of  Congress,  and  to  determine 
questions  between  the  whole  Union  and  a  particular  State,  or 
between  one  State  and  another.  But  here  no  such  Court  exists. 
And,  as  there  is  no  appeal  from  the  Supreme  Court  in  America  to 
Congress,  the  absurdity  does  not  exist  there  which  would  arise  in 
this  country  if  the  courts  of  law  had  the  jurisdiction  contended  for, 
namely,  that  the  legislative  body  is  a  court  of  appeal  from  that  very 
tribunal  which  affects  to  control  its  decisions. 

The  administration  of  the  law  of  Parliament  is  referred  by 
the  constitution  to  the  two  Houses  of  Parliament  exclusively,  as 
other  Courts  exclusively  administer  the  revenue  law,  the  canon  law, 
the  maritime  law,  and  equity.  And  this  peculiar  jurisdiction  is 
necessary  from  the  nature  of  Parliamentary  privilege.  That  privi- 
lege was  created  in  order  that  the  Houses  might  perform  their 
functions  effectively  and  independently ;  it  has  existed  always,  and 

How.  St.  Tr.  163,  193,  194.      It   does  not  thought  seasonahle." 

not  appear  that,  on  this  latter  occasion,  (1)  12  How.  St.  Tr.  822. 

any  of  the  Judges  attended  the  House ;  (2)  See  14  East,  102,  n.  (a). 

for  North,  in  his  Examen,  p.  567  (cited,  (3)  The  Attaniey -General  was  under- 

8  How.  St.  Tr.  168,  n,)  says :  stood  to  allude  to  the  case  of    Mr. 

**  It  was  much  wondered,  atthe  time,  Justice  Fox,  a  Judge  of  the  Common 

tliat,  in  all  this  noise  about  the  Judges,  Pleas  in  Ireland.     See  his  petition,  45 

none  were  sent  for  to  the  House ;  the  Lords*  Joum.  662 ;    and  the  resolution 

cause  was   thought  to  be,  that  they  for  postponing  the  proceedings  for  two 

were  stout  men,  and  would  have  justi-  months,  p.   716.     Also  7  Pari.  Dob. 

lied  all  they  had  done,  and  that  was  752,  788,  a.d.  1806. 
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stockdalb    not  by  derivation  from  the  Crown ;  it  is  as  old  as  the  prerogative, 
Haksabd.     and  as  much  part  of  the  constitution.     It  could  not  have  existed 
beneficially,  if  cognisable  by  inferior  tribunals.     Privilege  is  given 
to  the  House  of  Commons  to  be  exercised  against  the  Crown  and 
[  *so  ]        the  House  of  *Lords :  unless  the  Commons  were  themselves  the 
tribunal  by  which  their  privilege  is  to  be  judged,  it  would  have  been 
abolished  long  ago.     The  necessity  for  preserving  it  from  inter- 
ference by  the  courts  of  law  is  not  to  be  estimated  from  the  present 
improved  state  of  those  courts.     The  law  of  privilege  was  settled 
when  Judges  were  the  creatures  of  the  Crown,  and  liable  to  be  dis- 
carded if  not  obedient,  and  when  the  Kings  themselves  used  to 
interfere  in  the  administration  of  justice,  which  they  did  personally 
and  as  Judges,  in  ancient  times,  and  afterwards  by  letters  to  the 
Judges,  directing  them  how  to  act  in  particular  cases,  a  practice 
several  times  checked  by  statute,  as,  in  particular,  by  stat.  2  Edw. 
in.  c.  8,  and  18  Edw.  III.,  stat.  4  (i).      And,  although  the  Judges 
are  now  independent  of  the  Crown,  there  may  still  be  a  proper 
constitutional  jealousy  lest,  at  some  time,  a  desire  of  popularity  (2), 
or  of  extending  the  jurisdiction  of  the  Courts,  should  lead  them  to 
decisions  against  wholesome  and  useful  privilege,  as  mischievous 
as  those  formerly  given  in  submission  to  the  King's  authority. 
But,  during  the  struggles  of  the  House  of  Commons  against  the 
Crown,  as  in  the  reigns  of  Elizabeth,  James  I.,  and  Charles  I.,  the 
privileges  of  the  House  would  clearly  not  have  survived  if  they  had 
[  *3i  ]       depended  on  the  ruling  of  Judges.  And,  at  any  period,  *in  the  case 
of  a  contest  between  the  two  Houses,  if  a  question  of  privilege 
arose,  and  could  be  decided  by  a  court  of  common  law,  the  ultimate 
appeal  would  be  to  the  House  of  Lords,  who  would  thus  become 
judges,  in  the  last  resort,  of  the  privileges  of  the  Commons.     Thus, 
in  the  case  of  Shirley  v.  Fagg  (3),  and  in  that  of  Regina\,  Paty  (4), 
if  the  parties  committed  by  the  Commons  had  brought  actions  of 

(1)  See,  on  the  subject  of  in  terfei-ence  Dean  0/ SL  Asaph  :  "The  Judges  are 
by  the  Kings  of  England  with  judicial  totally  independent  of  the  Ministers 
proceedings,  a  gi-eat  number  of  authori-  that  may  happen  to  be,  and  of  the 
ties  cited  by  Mr.  Amos  in  a  note  to  King  himself.  Their  temptation  is 
his  edition  of  Fortescue,  p.  23,  h,  B.  rather  to  the  popularity  of  the  day. 
to  chapter  8.  Also  Sir  F.  Palgrave's  But  I  agree  with  the  observation  cited 
Bise  and  Progress  of  the  English  by  Mr,  Cowjht  from  Mr.  Justice 
Commonwealth,  vol.  i.  p.  278,  part  1 ,  Foster,  *  that  a  popular  Judge  i&  an 
c.  9.  odioiLs  and  a  pernicious  character.*  " 

(2)  He  cited  here  from  vol.  i.  of  Lord  (3)  6  How.  St  Tr.  1121. 
Erskine's  Speeches,  p.    379,  2nd  ed.,  (4)  2  Ld.  Ray.  1105;  S.  C.  2  Salk. 
the  following  passage  of  Lord  Mans-  503 ;  Reports  temp.  Holt,  526. 
FIELD* 8  judgment  in  the  case  of  the 
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trespass,  and  the  court  of  common  law  had  determined  the  question    Stockdalk 
of  privilege,  the  House  of  Lords,  on  appeal,  would  have  been,  in     hansabd. 
a  manner,  judges  in  their  own  cause.     And  there  is  no  remedy 
against  the  abuse  of  such  an  authority,  since  the  House  of  Lords 
cannot  be  dissolved. 

The  lex  parliamenti  is  not  known  to  the  Judges  of  the  common 
law  courts.  They  have  no  means  of  arriving  judicially  at  any 
information  on  the  subject  of  privilege.  The  Judges,  even  of  the 
superior  Courts,  are  not,  in  general,  and  cannot  be  presumed  to 
have  been,  members  of  either  House  of  Parliament.  The  Parlia- 
mentary reports,  and  even  the  journals,  furnish  little  information 
on  the  subject,  many  privileges  resting  wholly  in  usage.  It  is  said 
that  all  subjects  of  the  realm  are  bound  to  take  notice  of  Parlia- 
mentary privilege ;  but  that  does  not  imply  a  judicial  knowledge. 
All  persons  are  bound  to  take  notice  of  the  general  law  of  the  land ; 
but  all  are  not  competent  to  administer  it.  It  was  an  observation 
of  Speaker  Onslow  (i)  **that  common  lawyers,  accustomed  to  the 
forms  and  practice  of  the  Courts  of  Westminster  Hall,  know  little  of 
Parliamentary  law,  or  of  the  forms  of  proceeding  in  Parliament."  If 
the  Judges  of  the  Courts  in  Westminster  Hall  are  little  ^acquainted  [  *32  ] 
with  Parliamentary  privilege,  still  less  can  the  Judges  of  inferior 
Courts  be  supposed  to  understand  it. 

Either  the  courts  of  common  law  must  take  the  law  of  privilege 
as  laid  down  by  the  Houses  of  Parliament,  or  the  Houses  must 
accept  it  from  them.  In  the  latter  case,  the  decision  of  a  pie 
poudre  court  may  bind  the  Lord  Chancellor  and  the  Speaker. 
And  the  judgments  of  the  common  law  courts  may  not  be  uniform. 
There  may  be  twenty  actions  against  the  Speaker  for  libel  or  false 
imprisonment,  or  as  many  indictments  (for  if  privilege  is  no  bar  to 
a  civil  action  it  is  clearly  no  answer  to  an  indictment),  and  as  many 
county  courts,  or  courts  of  quarter  session,  may  be  of  different 
opinions  as  to  the  law.  By  what  rule,  then,  is  Parliament  to  be 
guided  in  its  exercise  of  privilege  ? 

The  existence  of  privilege,  therefore,  necessarily  requires  that 
that  privilege  should  be  declared  by  the  House  to  which  it  belongs. 
If  it  does  not  exist,  of  course  no  question  arises  as  to  the  proper 
tribunal.  If  it  does,  it  cannot  be  usefully  exercised  unless  judged 
of  by  the  Houses  themselves.  And,  even  in  the  introduction  (2), 
already  cited,  to  Lord  Brougham's  judgment  in  Wellesley  v.  The 

(1)  Cited,  2  Hats.  Prec.  75,  n,  (2)  Lord  Brougham's  Speeches  (cited, 

p.  342,  ante),  vol.  iv.  p.  347. 
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Stockdalb  Duke  of  Beaufort,  it  is  allowed  that,  '*in  order  to  be  consistent," 
Hansard.  ^^^  champions  of  privilege  ''  must  maintain  that  the  Houses  of 
Parliament  alone  are  the  judges  of  their  privileges.  This  right  is 
worth  nothing  if  it  is  confined  to  judging  of  the  general  and 
abstract  question.  They  accordingly  also  maintain  that  they  alone 
are  the  judges  to  decide  whether,  in  any  particular  instance,  those 
privileges  have  been  broken." 
[  *33  ]  It  is  objected  that  the  carrying  privilege  to  this  *extent  gives 

each  House  of  Parliament  a  legislative  power,  independently  of  the 
Crown  and  of  the  other  House.  But  the  proposition  contended  for 
goes  no  further  than  to  say  that  each  House  is  a  court  of  exclusive 
jurisdiction,  as  the  Ecclesiastical  Courts,  the  Admiralty  Court,  and 
the  Court  of  Exchequer,  are  with  respect  to  particular  branches  of 
the  law.  They  have  not  power  to  make  the  law,  but  only  an 
exclusive  authority  to  declare  it  on  particular  subjects.  It  does 
not  follow  that  they  can  extend  their  jurisdiction.  It  has  been 
said  that  much  of  the  law  established  in  the  common  law  courts 
is  ''Judge-made;"  and  it  may  be  so  described:  but  the  Judges 
exercise  no  legislative  power :  the  law  which  they  deliver  is  supposed 
to  have  always  existed,  and  to  be  merely  declared  by  them. 

Arguments  are  likewise  drawn  from  the  liability  of  this  privilege 
to  abuse :  but  such  a  liability  does  not  show  that  the  privilege  has 
no  existence.  In  every  balanced  government  there  must  be  powers 
so  constituted  as  to  check  each  other,  powers  which  have  their 
respective  limits,  but  for  the  abuse  of  which  there  can  be  no 
remedy.  In  this  country  the  Crown  has,  by  its  prerogative,  the 
powers  of  declaring  peace  and  war,  of  pardoning,  and  of  summon- 
ing and  dissolving  Parliament ;  and  if  these  are  abused  the  law 
furnishes  no  remedy.  So  the  House  of  Lords  have  the  power 
of  judicature  in  the  last  resort;  and  for  any  decision  they  might 
give  in  abuse  of  that  power  there  is  no  redress.  The  House  of 
Commons  has  the  absolute  power  of  voting  the  public  money,  and 
might  stop  the  supplies  improperly.  An  Attorney-General  may 
enter  a  nolle  prosequi  on  any  prosecution,  and  might,  if  he  chose 
to  abuse  that  power,  obstruct  the  course  of  justice.  He  may  refuse 
[  *34  ]  his  fiat  for  a  writ  of  error ;  or  *he  may  make  an  injurious  use 
of  the  discretion  vested  in  him  as  to  filing  criminal  informations. 
But  these  powers  do  not  the  less  exist.  The  three  branches  of  the 
Legislature  have  an  unlimited  power.  They  might  make  a  statute 
for  abolishing  the  House  of  Commons.  The  Septennial  Act  was  a 
strong  instance  of  their  exercise  of  authority.     They  might  pass  an 
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Act  for  changing  the  religion  of  the  country  against  the  wish  of  the  stookdale 
people.  For  such  cases  no  redress  is  provided  by  the  law  ;  if  they  hansabd. 
occur,  revolution  has  begun,  and  the  only  remedy  is  resistance. 

It  may,  however,  be  observed  that  the  same  argument  from  the 
possibility  of  abuse,  which  is  urged  against  privilege  as  insisted 
upon  by  the  House  of  Commons,  applies  equally  to  the  power 
claimed  for  the  common  law  courts,  of  determining  how  far 
privilege  extends. 

It  is  true  that  the  power  claimed  by  the  Commons  of  declaring 
their  own  privilege  has,  in  past  times,  been  frequently  abused. 
Bat,  first,  the  constitution  supposes  that  the  House  consists  of 
independent  and  intelligent  men,  who  will  discharge  their  duty: 
and,  secondly,  there  are  many  instances  of  conduct  pursued  by  the 
Judges  in  past  times,  which  show  what  consequences  would  have 
ensued  if  the  law  of  privilege  had  always  rested  in  their  hands. 
On  points  not  involving  privilege,  it  is  sufficient  to  cite  the  cases 
(mentioned  by  Mr.  St.  John  in  his  speech  at  a  conference  between 
the  Houses  in  1640  (i) )  of  Wayland,  Chief  Justice  of  the  Common 
Pleas,  who  was  banished  for  taking  bribes,  temp.  Edw.  I.,  and 
Thorpe,  Chief  Justice  of  the  King's  Bench,  who  was  adjudged 
to  be  hanged  for  the  same  offence,  temp.  *Edw.  III. :  the  decision  [  *S5  ] 
of  a  great  majority  of  the  Judges  in  favour  of  the  claim  of  ship- 
money  (2)  ;  and  the  case  of  Sir  Thomas  Darnel  and  others  (3), 
where  the  Judges  of  this  Court  held  that  a  person  committed 
by  order  of  the  King  in  council  was  not  to  be  discharged  on 
habeas   corpus. 

Then,  as  to  decisions  of  the  Judges  on  questions  of  privilege. 
In  11  Ric.  II.  (1387)  Tresilian,  Chief  Justice  of  the  King's  Bench, 
and  Belknap,  Chief  Justice  of  the  Common  Pleas,  with  other 
Judges,  Belknap's  associates,  were  required  by  the  King  to  answer 
certain  questions ;  and,  among  other  answers  (4),  they  stated  that 
the  parties  who  procured  the  passing  of  a  statute  then  lately 
enacted  (which  they  held  derogatory  to  the  King's  royalty)  "  were 
to  be  punished  with  death,  except  the  King  would  pardon  them  ;  " 
and  they  gave  the  same  opinion  as  to  those  who  moved  the  King 
to  consent  to  that  statute.  Also,  on  being  asked  whether,  if,  on 
Parliament  being  assembled,  the  King  shall  have  limited  certain 

(1)  On  thQ  case  of  Ship  Money,  3         (3)  3  How.  St.  Tp.  1. 

How.  St  Tr.  1273.  (4)  The  Attcn-ney -General  read   the 

(2)  Rex  V.  Hampden,  3  How.  St.  Tr.  questions  and  answers  more  at  length, 
825.  from  1  Pari.  Hist.  194,  19d. 
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Stockdalb  articles  upon  which  the  Lords  and  Commons  ought  to  proceed, 
Hansard,  and  they  will  not  proceed  thereon  until  he  shall  have  answered 
them  on  certain  articles  proposed  by  them,  the  King  in  such  case 
ought  not  to  have  the  governance  of  the  Parliament,  &c. ;  they 
replied,  "  That  the  King  in  that  behalf  has  the  governance,  and 
may  appoint  what  shall  be  first  handled,  and  so  gradually  what 
next  in  all  matters  to  be  treated  of  in  Parliament  even  to  the  end 
of  the  Parliament :  and  if  any  act  contrary  to  the  King's  pleasure 
made  known  therein,  they  are  to  be  punished  as  traitors."     And, 

[  *S6  ]  being  asked  whether  the  Lords  and  Commons  can,  ♦without  the 
King's  will,  impeach  in  Parliament  any  of  the  King's  Judges  or 
oflBcers  for  any  of  their  offences,  they  answered,  "  That  they  cannot, 
and  if  any  one  should  do  so,  he  is  to  be  punished  as  a  traitor." 
Li  the  case  of  Stroud,  Long,  Selden,  and  other  members  of  the 
House  of  Commons,  in  1629,  5  Car.  I.,  the  King  caused  questions 
to  be  propounded  to  the  Judges  as  to  the  liability  of  members 
for  offences  against  the  King  or  council  ''not  in  a  Parliament 
way;"  and  they  answered  that  a  member  so  offending  might  be 
punished  for  it  after  the  Parliament  ended,  if  not  punished  in 
Parliament;  "for  the  Parliament  shall  not  give  privilege  to  any 
*  contra  morem  parliamentariuvi,*  to  exceed  the  bounds  and  limits 
of  his  place  and  duty.  And  all  agreed,  that  regularly  he  cannot  be 
compelled  out  of  Parliament  to  answer  things  done  in  Parliament 
in  a  Parliamentary  course ;  but  it  is  otherwise  where  things  are 
done  exorbitantly,  for  those  are  not  the  acts  of  a  court."  And,  in 
answer  to  the  next  question,  they  decided  that  a  particular  course 
of  conduct,  therein  pointed  out,  would  be  **  punishable  out  of 
Parliament,  as  an  offence  exorbitant  committed  in  Parliament, 
beyond  the  oflSce,  and  besides  the  duty  of  a  Parliament  man  "  (i). 
Stroud  and  the  other  members  were  afterwards  committed  to 
custody  for  acts  done  by  them  in  Parliament,  and,  on  return  to 
writs  of  habeas  corpus,  it  appeared  that  the  commitments  were  by 
warrants  of  the  Privy  Council.  When  the  Court  of  King's  Bench 
was  ready  to  deliver  judgment  on  the  returns,  the  King  removed 

[  •87  ]  the  prisoners,  *from  the  several  prisons  in  which  they  were  con- 
fined, to  the  Tower,  and  wrote  letters  to  the  Judges  stating  his 

(1)  3  How.  St  Tr.  237,  238.     The  in  Parliament  on  March   2nd.  1629, 

Attorney 'Oeneral  also  referred  to  the  when  the  Speaker  was    detained  in 

account  of  this  conference  in  Nalson's  the   chair   while    certain    votes   were 

Collections,  vol.  ii.  p.  374,  375,  cited,  passed,  after  the  King  had  ordered  an 

3   How.    St.   Tr.    238,  n.     The  pro-  adjournment, 
ceedings  referred  to  were  those  taken 
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pleasure  that  none  of  the  parties  should  come  before  the  Court    Stockdale 
"  until  we  have  cause  given  us  to  believe  they  will  make  a  better     hansabd. 
demonstration  of  their  modesty  and  civility,  both  towards  us  and 
your  Lordships,  than  at  their  last  appearance  they  did."     Accord- 
ingly no  judgment  was  given;  and   the  prisoners  remained  in 
custody  during  the  Long  Vacation.     In  that  vacation  the  King 
summoned  two  of  the  Judges  to  Hampton,  and  conferred   with 
them  upon   the  case.      In  Michaelmas   Term   the  parties  were 
brought  up,  and  the  Court  consented  that  they  should  be  bailed, 
but  required  sureties  also  for  their  good  behaviour.     To  the  latter 
proposition  they  objected,  stating,  among  other  reasons,  that  "  we 
cannot  assent  to  it  without  great  offence  to  the  Parliament,  where 
these  matters  which  are  surmised  by  return  were  acted."     The 
Court  answered  that  they  had  no  knowledge,  from  the  return 
to  the  habeas  corpus,  of  the  matters  having  been  transacted  in 
Parliament.    But  Hyde,  Ch.  J.  said :  *'  If  now  you  refuse  to  find 
sureties  for  the  good  behaviour,  and  be  for  that  cause  remanded, 
perhaps  we  afterwards  will  not  grant   a   habeas  corptis  for  you, 
inasmuch   as  we  are  made   acquainted  with  the  cause  of  your 
imprisonment."     And  the  prisoners,  not  finding  sureties  for  good 
behaviour,   were  remanded.     In   1621,   the  House   of  Commons 
having  entered  upon  their  journals  a  protestation  "  that  the  liber- 
ties, franchises,  privileges  and  jurisdictions  of  Parliament  are  the 
ancient  and  undoubted  birthright  and  inheritance  of  the  subjects 
of  England,"   James  I.  sent  for  the  journals,  and,  in   council, 
erased  the  protestation  (i).     This  is   stated  *by  the  minutes  of       [  *38  ] 
council  to  have  taken  place  in  the  presence  of  the  Judges,  and  was, 
no  doubt,   done  at  their  suggestion.     Another  instance  of  the 
manner  in  which  the  Judges  have  treated  constitutional  rights 
is  the  resolution  of  eleven  out  of  the  twelve  in  favour  of  the  dis- 
pensing power  in  Sir  Edward  Hales' s  case,  1686,  2  Jac.  II.  (2). 
Lord  Clarendon,  speaking  of  the  transactions  in  the  case  of  ship- 
money,  and  other  abuses  which  took  place  about  the  same  period, 
complains  that  the  people  saw,  in  the  Courts,  "  reason  of  state 
urged  as  elements  of  law.  Judges  as  sharp-sighted  as  Secretaries 
of  State,  and  in  the  mysteries  of  state  ;  judgment  of  law  grounded 
upon  matter  of  fact,  of  which   there   was   neither   inquiry  nor 
proof;"   and  he  adds,   "the  damage  and  mischief    cannot    be 
expressed,  that  the   Crown  and   State  sustained   by  the  deserved 
reproach  and  infamy  that  attended  the  Judges,  by  being  made 
(1)  See  1  Pari.  Hist.  pp.  1361—3.  (2)  11  How.  St.  Tr.  1198,  1199. 
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Stockdalb    use  of  in  this  and  like  acts  of  power."     Clar.  Hist.  Beb.  vol.  i. 
Hansabd.     pp.  123—4  (1). 

These  examples  may  be  set  ofif  against  the  instances  which  have 
been  cited  of  abuses  of  privilege  by  the  House  of  Commons,  and 
show  that  questions  of  privilege  could  not  have  been  left  in  the 
hands  of  the  Judges  with  safety  to  the  constitution. 

But  the  true  remedy  for  abuses  of  this  kind  is  in  the  constitution 
itself.    If  an  individual  is  aggrieved  by  the  exercise  of  privilege,  he 
may  be  heard,  and  his  grievance  redressed,  on  petition  to  the  House. 
There  may  be  a  revision  of  what  has  been  done  by  either  House. 
There  may  be  a  conference  between  the  two.    The  House  of  Com- 
mons, if  it  persist  in  an  excess  of  authority,  may  be  dissolved. 
[  '39  ]       Thus  the  diflBculty  occasioned  *in  Mr.  Wilkes's  case,  by  the  resolu- 
tion that  a  member  expelled  could  not  be  re-elected,  was  cured  by 
a  dissolution,  and  the  election  of  a  new  House  of  Commons  which 
rescinded  the  vote.     The  interference  of  courts  of  law  to  correct 
abuses  of  privilege  is  unnecessary,  and,  except  Sir  W.  JVilliams*s 
case  (2),  there  is  no  instance  in  which  the  authority  of  the  Courts 
has  been  enforced  against  an  alleged  abuse  of  this  kind.     Excesses 
which  may  have  occurred  in  the  assertion  of  privilege  have,  from 
time  to  time,  been  corrected  by,  or  with  the  concurrence  of,  the 
Houses  themselves.     The  instances  of  abuse  relied  upon  on  the 
other  side  come  down  to  no  later  a  period  than  1760 — 1.      The 
disposition  of  the  Houses   to  abate  any  grievance  arising  from 
privilege  is   shown  by  the   statutes  passed  to  facilitate  actions 
against  members.    Before  stat.  2  Jac.  I.  c.  13,  it  had  been  con- 
sidered that,  if  a  person  arrested  in  execution  were  discharged  by 
reason  of  Parliamentary  privilege,  the  plaintiff  was  for  ever  barred 
from  suing  out  a  new  writ  of  execution  in  the  same  case.    By  that 
statute,  sect.  2,  power  was  given  to  sue  out  a  new  execution  when 
the  privilege  of  the  session  should  cease.     But  it  may  be  observed 
that  sect.  3  recognises  the  authority  of  the  Houses  to  enforce  their 
own  privileges ;  for  it  enacts  that  nothing  in  that  statute  contained 
shall  extend  **  to  the  diminishing  of  any  punishment  to  be  hereafter 
by  censure  in  Parliament  inflicted  upon  any  person  which  here- 
after shall  make  or  procure  to  be  made  any  such  arrest  as  is  afore- 
said."   Again,  the  remedies  of  suitors  against  members  and  their 
servants  were  still  further  facilitated  by  stats.  12  &  13  Will.  lU. 
[  MO  J       c.  3  (3),  11  Geo.  n.  c.  24,  and  10  Geo.  HI.  *c.  60.     The  enactments  of 
stat.  4  Geo.  HI.  c.  33  (3),  and  subsequent  Acts,  for  bringing  members 

(1)  Ed.  1826,  8vo.  (2)  13  How.  St.  Tr.  1369.  (3)  Since  repealed. 
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of  Parliament  within  the  provisions   of  the  bankrupt  laws,  are    Stookdale 

another  instance  in  which  the  Houses  have  divested  themselves  of     hansabd. 

privilege  for  the  general  advantage.     In  the  two  recent  cases  of 

Mr.  Long  Wellesley  (i)  and  Mr.  Lechmere  Charlton  (2),  the  House 

of  Commons  has  rejected  the  claim  of  its  own  members,  imprisoned 

for  contempt  of  the  Court  of  Chancery,  to  be  discharged  by  reason 

of  privilege. 

It  is  asked  why  the  courts  of  common  law  may  not  judge  of 
Parliamentary  privilege,  as  well  as  of  prerogative.  But  what  is  done 
by  an  oflBcer  of  the  Crown  under  the  prerogative  is  done  at  common 
law.  There  is  no  peculiar  tribunal  to  decide  what  belongs  to  the 
prerogative.  But  privilege  of  Parliament  depends  upon  a  law  mi 
generic,  and  administered  by  a  Court  having  peculiar  jurisdiction. 

It  is  also  asked  what  would  be  the  remedy  if  either  House  of 
Parliament  were  to  do  something  very  outrageous,  as  to  issue  an 
injunction  against  proceeding  in  an  ejectment;  or  to  order  the 
Speaker  to  execute  a  person  as  a  criminal.     The  answer  is,  that  it 
is  not  decent  to  put  such  cases.    It  might  as  well  be  asked  what 
remedy  could  be  taken  if  the  Sovereign  were  personally  to  commit 
a  crime.     In  the  Case  of  Monopolies  (3),  Finch,  Solicitor-General, 
(afterwards  Lord  Nottingham),  says,  in  reply  to  a  similar  argument: 
**  I  take  it,  the  possibility  of  the  abuse  of  power  is  no  objection 
against  that  power.     For  by  this  argument,  though  the  King  has 
a  power  and  prerogative  by  law  to  restrain  subjects  *from  going       [  *4i  ] 
beyond  the  sea,  by  a  Ne  exeat  regnum,  no,  say  they,  he  cannot ;  for 
then  he  may  restrain  all  his  subjects  from  going  out  of  the  kingdom, 
and  so  imprison  and  hinder  every  one  from  going  out  of  the  nation." 
'*  So  that  this  way  of  arguing  does  strike  at  all  power,  and  I  need 
give  no  other  reason  for  it,  for  there  can  be  no  power  at  all,  which 
is  not  accompanied  with  some  trust ;  and  there  is  no  trust,  but  it 
possibly  (morally  speaking)  may  be  broken."     The  answer  to  such 
objections  is  also  well  stated  in  a  passage  of  Considerations  on  the 
Law  of  Forfeiture  for  High  Treason  (by  Charles  Yorke)  (4) ;  where 

(1)  Wellesley  v.  The  Duke  of  Beau/ort,  might  summon  the  Lorda  to  pass  laws 
34  R.  E.  159  (2  Buss.  &  My.  639).  without  the  Commons,  the  author  says, 

(2)  In  the  Matter  of  the  Ludlow  "Though  the  law  will  not  suppose 
Charities,  45  R.  R.  68  (2  My.  &  Cr.  the  possibility  of  the  wrong,  since  it 
316).  cannot  mark  out  or  assist  the  remedy ; 

(3)  10  How.  St.  Tr.  407.  yet  every  member  of  that  repi-esenta- 

(4)  P.  116,  3d  ed.,  London.  1748.  tive  body  might  exclaim  in  the  words 
The  whole  passage,  which  the  Attor-      of   Crassus  the  Roman   orator,  when 

ney-Qtneral  read,  is  as  follows :  After      he  opposed  the  encroachments  of    a 
noticing  the  supposition  that  the  King      tyrannical  consul  on  the  authority  of 
B.R. — ^VOL.  XLVni.  23 
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it  is  observed  that  *the  law  will  not  put  such  cases,  and  that  they 
are  out  of  the  reach  of  laws  and  stated  remedies.  Where  they  occur, 
they  tend  to  a  dissolution  of  society,  and  to  a  condition  of  things 
for  which  the  only  cure  is  resistance.  Wherever  there  is  a  para- 
mount power,  there  is  the  same  possibility  of  abuse  :  and  paramount 
power  must  be  lodged  somewhere.  In  a  limited  monarchy  it  is 
distributed  through  various  departments  of  the  State  ;  and  the  law 
supposes  that  power,  so  created  for  the  public  good,  will  be  con- 
stitutionally and  beneficially  exercised.  As  to  the  order  which  it 
is  said  the  House  of  Commons  might  make  to  put  a  man  to  death, 
such  an  order  would  not  be  within  their  general  jurisdiction.  The 
order  now  in  question  is  so. 

It  appearing,  therefore,  on  this  record,  that  the  action  is  brought 
for  a  thing  authorised  by  order  of  the  House  of  Commons,  and  to 
reverse  that  order,  the  question  of  privilege  arises  directly,  and 
this  Court  has  no  jurisdiction.  It  has  only  to  see  that  the  act 
was  ordered  by  the  House  in  exercise  of  the  privilege  which  they 
claim,  and  to  give  judgment  for  the  defendants. 


the  senate ;  *  Hie  non  consul  est,  cui 
ipse  senator  non  sum :  *  he  is  no  King, 
to  whom  we  are  not  a  House  of  Parlia- 
ment. On  the  other  hand,  should  the 
representative  of  the  Commons,  like 
that  of  Denmark,  suxrender  the  rights 
and  liberties  of  the  people  into  the 
hands  of  the  King,  and  the  Eling, 
instead  of  dissolving  the  Parliament, 
should  accept  the  surrender,  and  at- 
tempt to  maintain  it,  contrary  to  the 
laws,  and  to  the  oath  of  the  Crown ; 
or  should  the  two  Houbes  take  the 
power  of  the  militia,  the  nomination 
of  privy  councillors,  and  the  negative 
in  passing  laws  out  of  the  Crown ; 
these  would  be  cases  tending  to  disso- 
lution :  That  is,  they  are  cases  which 
the  law  will  not  put,  being  incapable 
of  distrusting  those  whom  it  has  in- 
vested with  the  supreme  power,  or  its 
own  perpetual  duration ;  and  they  are 
out  of  the  reach  of  laws  and  stated 
remedies,  because  they  render  the 
exercise  of  them  precarious  and  im- 
practicable. This  observation  may  be 
applied  to  every  similar  case,  which 
can  be  formed  in  imagination,  relative 
to  the  several  estates ;  with  this  differ- 
ence, that  it  holds  strongest  as  to  the 


King,  in  whom  both  the  common  and 
statute  laws  have  reposed  the  whole 
executive  power :  Nor  could  the  least 
branch  of  it  be  lodged  in  the  two 
Houses,  for  the  purpose  of  providing 
a  judicial  remedy  against  him,  unless 
the  constitution  had  erected  imperium 
in  imperioy  and  were  inconsistent  and 
destructive  of  itself.  Should  it  then 
be  asked.  What !  has  the  law  provided 
no  remedy  in  respect  of  the  King? 
and  is  the  political  capacity  thus  to 
furnish  an  exemption  to  him  in  his 
natural,  from  being  called  to  account  ? 
the  law  will  make  no  answer,  but  His- 
tory will  give  one.  When  the  King 
invaded  the  fundamental  constitution 
of  the  realm,  the  convention  of  estates 
declared  an  abdication,  and  the  throne 
vacant.  Indeed  the  political  character, 
or  the  King  considered  as  an  estate, 
still  subsisted  in  notion  and  judgment 
of  law;  the  right  of  the  people  to  be 
governed  by  a  limited  monarch,  accord- 
ing to  the  ancient  exercise  and  distri- 
bution of  powers  between  the  three 
estates,  remained  as  much  as  ever :  but 
the  exercise  of  the  government  was 
suspended,  which  made  it  a  case  tend- 
ing to  dissolution.*' 
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II.  The  House  of  Commons  has  passed  a  resolution  (which  is    Stockdalk 

V. 

pleaded,  and  admitted  by  the  demurrer),  "that  the  power  of  hans\rd. 
publishing  such  of  its  reports,  votes,  and  proceedings  as  it  shall 
deem  necessary  or  conducive  to  the  public  interests,  is  an  essen- 
tial incident  to  the  constitutional  *functions  of  Parliament,  more  [  '^3  ] 
especially  to  the  Commons  House  of  Parliament  as  the  repre- 
sentative portion  of  it."  Then,  supposing  that  the  question  of 
privilege  arose  here  not  directly  but  incidentally,  this  Court  would 
be  bound  by  the  resolution  set  out  on  the  record.  And,  if  the  law 
be  as  declared,  this  action  cannot  be  maintained,  the  order  being 
made  in  exercise  of  a  legitimate  authority.  The  law  is  here  laid 
down  by  a  court  of  original  jurisdiction  :  the  allegation  of  its 
having  been  so  declared  is  neither  traversed  nor  qualified;  it  is 
not  suggested  that  either  House  of  Parliament  has  ever  decided 
otherwise.  The  Court  cannot  say  a  priori  that  no  such  privilege 
can  be  enjoyed ;  and,  if  not,  how  can  they  find  out,  on  the  argu- 
ment of  a  demurrer,  whether  the  House  of  Commons  has  enjoyed 
this  privilege  or  not  ?  Can  the  Court,  on  demurrer,  look  into  the 
journals,  the  debates,  and  the  votes,  to  ascertain  whether,  in  point 
of  fact,  the  power  has  been  exercised?  If  judicial  determinations 
are  sought  for,  they  cannot  inform  the  Court  what  the  privileges 
of  Parliament  are,  because  many  of  the  most  essential  have  never 
been  the  subject  of  judicial  determination. 

The  Court  has  here  a  declaration  of  the  House  of  Commons, 
not  upon  a  matter  of  general  law,  of  which  the  Court  itself  is  a 
proper  judge,  but  upon  Parliamentary  privilege.  That  declaration 
is  evidence  of  the  law,  which  the  Court  is  bound  to  receive 
as  authority.  So  the  resolutions  of  the  Judges  (such  as  occur 
frequently  in  Lord  Coke's  reports)  are  evidence  of  the  general  law 
of  England;  and  judicial  notice  is  taken  of  a  custom  of  trade 
which  has  been  found  by  a  special  jury,  or  a  custom  of  London 
certified  by  the  Recorder.  The  adjudication  of  the  House  of 
Commons  on  a  point  of  Parliamentary  *law  ought  not  to  have  less  [  '44  ] 
weight  than  the  adjudication  of  an  ecclesiastical  or  admiralty  court 
on  a  question  of  canon  or  maritime  law.  The  question  of  privilege 
comes  before  this  Court  like  a  question  of  foreign  law ;  and,  where 
it  becomes  necessary  to  decide  incidentally  a  point  of  foreign  law, 
or  law  belonging  to  another  tribunal,  the  rule  always  is,  to  follow 
the  law  of  the  Court  of  original  jurisdiction. 

The  argument  for  the  defendants  is  therefore  greatly  strength- 
ened by  the  resolution  of  May  31st.     But,  independently  of  that 
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Stockdalb    resolution,  it  would  be  suflBcient  to  show  that  the  act  complained 
Hansard,     of  was  done  by  the  authority  and  order  of  the  House  of  Commons 
in  the  exercise  of  their  privileges. 

That  the  law  of  Parliament  is  peculiar,  and  distinct  from  the 
common  law  of  England,  appears  from  many  authorities. 

On  the  impeachment  brought  in  1388  (11  Ric.  II.),  against  the 
Archbishop  of  York,  Tresilian  and  others,  "the  justices,  Serjeants, 
and  other  sages  of  the  law,  both  of  the  realm  and  of  the  civil  law, 
were  charged  by  the  King  to  give  their  faithful  advice  to  the  Lords 
of  Parliament  how  they  ought  to  proceed  in  the  said  appeal.  Who 
answered,  *  that  they  well  understood  the  tenor  of  the  said  appeal ; 
and  aflSrmed,  that  it  was  not  made  nor  brought  according  as  the 
one  law  or  other  required.'  Upon  which,  the  said  Lords  of  Parlia- 
ment having  taken  deliberation  and  advice,  it  was  by  the  assent 
of  the  King,  with  their  common  accord  declared,  '  that  in  so  high 
a  crime  as  is  laid  in  this  appeal,  and  which  touches  the  person 
of  the  King,  and  the  estates  of  this  realm,  and  is  perpetrated  by 
^  persons  who  are  peers  thereof,  together  with  others,  the  cause 
[  *46  ]  cannot  be  tried  elsewhere,  *but  in  Parliament,  nor  by  any  other 
law,  or  court,  except  that  of  Parliament;  and  that  it  belongs  to 
the  Lords  of  Parliament  and  to  their  free  choice  and  liberty,  by 
ancient  custom  of  Parliament,  to  be  judges  in  such  cases,  and 
to  judge  of  them  by  the  assent  of  the  King'"(i). 

There  is  a  statutable  allowance  of  privilege  in  11  Eic.  II.,  not 
printed  in  the  statute-book,  but  appearing  on  the  Parliament  rolls, 
and  evidently  an  Act  of  Parliament (2),  in  these  terms:  "In  this 
Parliament,  all  the  Lords,  as  well  spiritual  as  temporal  then  present 
claimed,  as  their  liberty  and  franchise,  that  the  great  matters 
moved  in  this  Parliament,  or  to  be  moved  in  other  Parliaments 
in  time  to  come,  touching  peers  of  the  land,  should  be  agitated 
(demesnez),  judged  and  discussed  by  the  course  of  Parliament,  and 
not  by  the  civil  nor  by  the  common  law  of  the  land  used  in  other 
lower  Courts  {plus  has  courtes)  of  the  kingdom:  which  claim, 
liberty,  and  franchise  the  King  readily  (benignement)  allowed  and 
granted  {ottroia)  to  them  in  full  Parliament."  This  is  confined 
in  terms  to  the  House  of  Lords ;  but  has  always  been  considered 
as  extending  to  matters  transacted  in  or  by  authority  of  either 
House. 

The   Judges  have,  in    several  instances,  objected   to  deciding 

(1)  1  Pari.  Hist.  207,  208.  (2)  3  Eot.  Pari.  244.    Cited  in  Bur^ 

deUy.  Abbot,  14  East,  22. 
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questions  of  privilege.     Lord  Coke  (i)  says:  "  Note,  the  privilege, 

order,  or  custom  of  Parliament,  either  of  the  Upper  House,  or  of 

the  House  of  Commons,  belongs  to  the  determination  or  decision 

only  of  the  Court  of  Parliament."     And  he  then  states  the  case 

of  the  Earla  of  Arundel  and  Devonshire  (i)  (27  Hen.  VI.),  which 

was  a  controversy  between  them   in   the  House  of    *Lords  **  for        [  ^46  ] 

their  seats,  places,  and  pre-eminences  of   the  same."     The  King 

referred  it  to  the  Judges  to  examine  the  title ;  and  they  reported 

'*  that  this  matter,  (viz.  of   honour   and  precedency  between  the 

two  Earls,  Lords  of   Parliament,)  was  a  matter   of   Parliament, 

and  belongs  to  the  King's  highness,  and  the  Lords  spiritual  and 

temporal  in  Parliament,  by  them  to  be  decided  and  determined." 

Upon   which   Sir   liobert   Atkyns   observes,  in  his   argument  for 

Sir   W.  WilUams(2):    "One    would    think    this   were   a    strange 

answer   of   the   Judges,    to   deny   their   advice ;    were   they  not 

assistants  to  the  Lords  in  matters  of  law?      The  true  reason  of 

their  declining  to  give  their  advice,  is,  it  was  a  case  above  them, 

and   not    to    be   determined    by  the   ordinary  rules   of   law,  and 

therefore  out  of  their  element.      'Quae  supra  nos,  nihil  ad  nos.. 

Therefore  their  answer  was.  That  it  was  a  matter  of  Parliament, 

and  belonged  to  the  King  and  Lords,  but  not  to  the  Judges." 

Another  instance  is  found  in  Thorpes  case  (3).  The  House  of 
Commons  (in  31  &  32  Hen.  VI.,  1454)  represented  to  the  King 
and  Lords  in  Parliament,  that  Thomas  Thorp,  their  Speaker, 
was  imprisoned,  and  they  prayed  his  discharge  according  to  the 
privileges  of  the  House.  Richard  Duke  of  York  informed  the 
House  that  Thorp  was  taken  in  execution  at  his  suit,  in  an  action 
of  trespass,  and  prayed  that  he  might  not  be  discharged.  The 
Lords  '*  opened  and  declared  to  the  justices  the  premises,  and 
asked  of  them  whether  the  said  Thomas  ought  to  be  delivered 
from  prison,  by  force  and  virtue  of  the  privilege  of  Parliament 
or  no."  The  Judges,  after  deliberation, answered  and  said:  **That 
they  *ought  not  to  answer  to  that  question,  for  it  hath  not  been  [  •^T  ] 
used  aforetime,  that  the  justices  should  in  anywise  determine 
the  privilege  of  this  High  Court  of  Parliament;  for  it  is  so  high 
and  mighty  in  his  nature,  that  it  may  make  law,  and  that  that 
is  law  it  may  make  no  law ;  and  the  determination  and  know- 
ledge of  that  privilege,  belongeth  to  the  Lords  of  the  Parliament, 
and  not  to  the  justices."     It  may  be  contended  that  the  Judges 

(1)  13  Co.  Rep.  63.  (3)  13  Co.  E«p.  63.    More  fully  in 

(2)  13  How.  St.  Tr.  1427.  1  Hatfi.  Prec.  28,  from  5  Rot.  Pari.  239. 
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Stockdalb  merely  refused  to  adjudicate;  but  they  were  not  asked  to  decide; 
Haiisard.  they  were  merely  requested  to  give  an  opinion,  and  declined  doing 
so,  as  the  Judges  have  in  later  times  on  questions  of  equity. 
This  was  the  interpretation  given  to  their  conduct  by  Lord 
Ellbnborouoh  in  Burdett  v.  Abbot  (i).  His  Lordship  says  that 
the  question  was  not  put  to  them  as  to  persons  who  should 
adjudge,  "but  as  advisers  to  the  Lords  on  the  law.  They  say 
in  effect,  it  is  not  a  proper  subject  for  us  to  enter  into;  it 
properly  belongs  to  yourselves ;  and  therefore  it  is  not  for  us  to 
advise  you  upon  it." 

In  the  case  of  George  Ferrers  (2)  the  King  (Henry  VIII.)  in  the 
presence  of  the  Lord  Chancellor  and  Judges,  the  Speaker,  **  and 
other  the  gravest  persons  of  the  nether  House,'*  thus  recognised 
the  superiority  of  the  law  of  Parliament  over  that  of  the  other 
Courts.  **We  be  informed  by  our  Judges,  that  we  at  no  time 
stand  so  highly  in  our  estate  royal,  as  in  the  time  of  Parliament ; 
wherein  we  as  head,  and  you  as  members,  are  conjoined  and  knit 
together  into  one  body  politic,  so  as  whatsoever  offence  or  injury 
(during  that  time),  is  offered  to  the  meanest  member  of  the  House, 
is  to  be  judged  as  done  against  our  person  and  the  whole  Court  of 
[i*-i8]  Parliament;  which  *prerogative  of  the  Court  is  so  great  (as  our 
learned  counsel  informeth  us)  as  all  acts  and  processes  coming  out 
of  any  other  inferior  Courts,  must  for  the  time  cease  and  give  place 
to  the  highest."  And  **  Sir  Edward  Montagu,  then  Lord  Chief 
Justice,  very  gravely  declared  his  opinion,  confirming  by  divers 
reasons  all  that  the  King  had  said,  which  was  assented  unto  by  all 
the  residue,  none  speaking  to  the  contrary." 

In  Coke's  Fourth  Institute,  15,  it  is  said:  "And  as  (3)  every 
court  of  justice  hath  laws  and  customs  for  its  direction,  some  by 
the  common  law,  some  by  the  civil  and  canon  law,  some  by 
peculiar  laws  and  customs,  &c.  So  the  High  Court  of  Parliament 
snis  propi'iis  legibtis  et  consuetudijiibm  subsistit.  It  is  lex  et  co7i8uetudo 
parliamenti,  that  all  weighty  matters  in  any  Parliament  moved 
concerning  the  peers  of  the  realm,  or  Commons  in  Parliament 
assembled,  ought  to  be  determined,  adjudged,  and  discussed  by  the 
course  of  the  Parliament,  and  not  by  the  civil  law,  nor  yet  by  the 
common  laws  of  this  realm  used  in  more  inferior  Courts;  which 
was  so  declared  to  be  secundum  legem  et  consuetudinem  parliamenti, 

(1)  14  East,  29.  gin  is**  Lex  et  coDsuetudo  parliamenti. 

(2)  1  Hats.  56,  57,  citing  Holinshed's  Ista  lex  ab  omnibus  est  quserenda,  a 
Cbronicle.  multis  ignorata,   a  paucis    cognita.*' 

(3)  Opposite  these  words  in  the  mar-  The  same  words  are  in  Co.  Litt.  lib. 
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concerning  the  peers  of  the  realm,  by  the  King  and  all  the  Lords    Stockdalk 
spiritual  and  temporal ;  and  the  like  pari  ratione  is  for  the  Commons     Hansard. 
for  any  thing  moved  or  done  in  the  House  of  Commons  :  and  the 
rather,  for  that  by  another  law  and  custom  of  Parliament,  the 
King  cannot  take  notice  of  any  thing  said  or  done  in  the  House  of 
Commons,  but  by  the  report  of  the  House  of  Commons :  and  every 
member  of  the  Parliament  hath  a  judicial  place,  and  can  be  no 
witness.     And  this  is  the  reason  that  Judges  ought  not  to  give  any 
opinion  of  a  *matter  of  Parliament,  because  it  is  not  to  be  decided        [  ^49  ] 
by  the  common  laws,  but  secuiidum  legem  et  coiisuetudinem  parlia- 
menti:  and  so  the  Judges  in  divers  Parliaments  have  confessed. 
And  some  hold,  that  every  offence  committed  in  any  Court  punish- 
able by  that  Court,  must  be  punished  (proceeded  criminally)  in  the 
same  Court,  or  in  some  higher,  and  not  in  any  inferior  Court,  and 
the  Court  of  Parliament  hath  no  higher." 

Li  3  Hawk.  P.  C.  p.  219,  book  2,  c.  15,  s.  73  (i),  it  is  said, 
**  There  can  be  no  doubt  but  that  the  highest  regard  is  to  be  paid 
to  all  the  proceedings  of  either  of  those  Houses ''  (of  Parliament), 
"  and  that  wherever  the  contrary  does  not  plainly  and  expressly 
appear,  it  shall  be  presumed  that  they  act  within  their  jurisdiction, 
and  agreeably  to  the  usages  of  Parliament,  and  the  rules  of  law 
and  justice." 

Sir  William  Blackstone,  in  1  Comm.  164,  after  stating  the 
objection  made  by  the  Judges  when  called  upon  to  answer  in 
Thoi-p's  case  (2),  says:  '* Privilege  of  Parliament  was  principally 
established,  in  order  to  protect  its  members  not  only  from  being 
molested  by  their  fellow  subjects,  but  also  more  especially  from 
being  oppressed  by  the  power  of  the  Crown.  If,  therefore,  all  the 
privileges  of  Parliament  were  once  to  be  set  down  and  ascertained, 
and  no  privilege  to  be  allowed  but  what  was  so  djBfined  and  deter- 
mined, it  were  easy  for  the  executive  power  to  devise  some  new 
case,  not  within  the  line  of  privilege,  and  under  pretence  thereof 
to  harass  any  refractory  member  and  violate  the  freedom  of  Parlia- 
ment. The  dignity  and  independence  of  the  two  Houses  are 
therefore  in  great  measure  preserved  by  keeping  their  privileges 
indefinite." 

The  dicta  of  Judges  on  this  subject  concur  with  the  opinions  of        [  50  ] 
text  writers.     Db  Grey,  Ch.  J.  says,  in  Brass  Crosby's  case  (3) : 
**  This  Court  cannot  take  cognizance  of  a  commitment  by  the  House 

(1)  Leach's  ed.  1795.  Eep.  63. 

(2)  1  Hats.  Prec.  28.     S.  C.  13  Co.  (3)  3  Wils.  199 
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Stockdalb  of  Commons,  because  it  cannot  judge  by  the  same  law  ;  for  the  law 
Hansard,  by  which  the  Commons  judge  of  their  privileges  is  unknown  to  us." 
"  The  counsel  at  the  Bar  have  not  cited  one  case  where  any  Court 
of  this  Hall  ever  determined  a  matter  of  privilege  which  did  not  come 
incidentally  before  them"(i).  *' Courts  of  justice  have  no  cogni- 
zance of  the  acts  of  tho  Houses  of  Parliament,  because  they  belong 
ad  aliud  examen  "  (2).  Acts  of  either  House  cannot,  according  to  this 
opinion,  be  adjudged  upon  by  the  common  law  courts,  even  inci- 
dentally. And  Blackstonb,  J.  there,  referring  to  Regina  v.  Paty  (3), 
where  Holt,  Ch.  J.  differed  from  the  rest  of  the  Judges,  says  "  we 
must  be  governed  by  the  eleven,  and  not  by  the  single  one." 

In  Regina  v.  Paty  (4)  Powys,  J.  said,  **  The  House  of  Commons 
is  a  great  Court,  and  all  things  done  by  them  are  to  be  intended  to 
have  been  nte  acta,  .  .  .  The  House  of  Commons  are  a  great 
branch  of  the  constitution,  and  are  chose  by  ourselves,  and  are  our 
trustees ;  and  it  cannot  be  supposed,  nor  ought  to  be  presumed, 
that  they  will  exceed  their  bounds,  or  do  anything  amiss."  And, 
he  said,  "  The  reason  why  there  were  no  precedents  of  that  kind  " 
(of  enquiry  by  this  Court  into  the  proceedings  of  the  House)  was, 
**  that  it  would  be  unreasonable  to  put  the  Judges  upon  determining 
the  privileges  of  the  House  of  Commons,  of  which  privileges  they 
[  *b\  ]  have  no  account,  nor  any  footsteps  in  their  books  :  *that  the  House 
of  Commons  have  the  records  of  them,  and,  as  occasion  requires, 
search  them  to  find  them  :  that  the  Judges  cannot  resort  to  those 
records,  and,  therefore,  it  is  indeed  impossible  for  them  to  judge 
matters  of  privilege."  And  Powell,  J.  said  (5),  **  The  Commons 
have  also  a  power  of  judicature  ;  and  so  is  4  Inst.  23  ;  but  that  is 
not  by  the  common  law,  but  by  the  law  of  Parliament,  to  deter- 
mine their  own  privileges."  He  said,  **  this  Court  might  judge 
of  privilege,  but  not  contrary  to  the  judgment  of  the  House  of 
Commons."  '*  The  Court  of  Parliament,"  he  said  (6),  "  was  a 
superior  Court  to  this  Court ;  and  though  the  King's  Bench  have 
a  power  to  prevent  excesses  of  jurisdiction  in  Courts,  yet  they 
cannot  prevent  such  excesses  in  Parliament,  because  that^is  a 
superior  Court  to  them,  and  a  prohibition  was  never  moved  for 
to  the  Parliament." 

Lord  Camden,  in  Entick  v.  Carrington  (7),  after  stating  that  the 

(1)P.  202.  (5)2Ld.  Eay.  1110. 

(2)  P.  203.  (6)  P.  nil. 

(3)  2  Ld.  Ray.  1105.  (7)  19  How.  St.  Tr.  1047. 

(4)  2Ld.  Ray.  1108,  1109. 
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only  instance  of  a  power  to  commit  without  a  power  to  examine    Stookdale 
upon  oath  is  in  the  practice  of  the  House  of  Commons,  says,  "  But     Hansard. 
this  instance  is  no  precedent  for  other  cases.     The  rights  of  that 
assembly  are  original  and  self  created;    they  are  paramount  to 
our  jurisdiction,  and  above  the  reach  of  injunction,  prohibition, 
or  error." 

In  Com.  Dig.  Parliament  (G  1),  it  is  laid  down,  that  "  The 
Parliament  suis  propriis  legibus  et  consuetudinibus  subsistit,'*  And 
that  **A11  matters  moved,  concerning  the  peers  or  commons  in 
Parliament,  ought  to  be  determined  according  to  the  usage  and 
customs  of  Parliament,  and  not  by  the  law  of  any  inferior  Court." 
And  the  same  doctrine  is  laid  down  in  other  abridgments. 

The  principles  thus  recognized  by  Judges  and  writers  on  the  law  [  52  ] 
have  been  acted  upon  in  many  cases.  And,  first,  those  instances 
may  be  mentioned  in  which  writs  of  habeas  corpus  have  been  sued 
out  upon  commitments  by  the  Houses  of  Parliament.  In  connec- 
tion with  this  class  of  cases,  that  of  Sir  Thonias  Darnel  and 
others  (I),  3  Car.  I.  (1627),  should  be  noticed.  To  writs  of  habeas 
corpus  sued  out  by  them,  returns  were  made,  stating  that  they 
were  committed  by  warrant  of  privy  council;  and  the  Court  of 
King's  Bench  held  that,  '•  if  a  man  be  committed  by  the  command- 
ment of  the  King,  he  is  not  to  be  delivered  by  a  habeas  corpus  in 
this  Court,  for  we  know  not  the  cause  of  the  commitment."  And 
Hyde,  Ch.  J.,  said  :  ''Mr.  Attorney  hath  told  you  that  the  King 
hath  done  it,  and  we  trust  him  in  great  matters,  and  he  is  bound 
by  law,  and  he  bids  us  proceed  by  law,  as  we  are  sworn  to  do,  and 
so  is  the  King ;  and  we  make  no  doubt  but  the  King,  if  you  seek 
to  him,  he  knowing  the  cause  why  you  are  imprisoned,  he  will  have 
mercy ;  but  we  leave  that.  If  in  justice  we  ought  to  deliver  you, 
we  would  do  it ;  but  upon  these  grounds,  and  these  records,  and 
the  precedents  and  resolutions,  we  cannot  deliver  you,  but  you 
must  be  remanded."  This  decision  was  strongly  censured  in  the 
House  of  Commons  in  the  ensuing  Parliament ;  and  an  article  was 
inserted  in  the  Petition  of  Right  (1628)  to  prevent  such  imprison- 
ment and  detention  in  future.  But,  although  this  exercise  of  power 
by  the  Crown  was  so  called  in  question  and  restrained,  the  rule 
has  remained  unaltered  that  the  Houses  of  Parliament  may  by 
their  own  authority  commit,  and  that  such  commitments  are  not 
questionable  by  the  courts  of  law. 

Two  cases  of  habeas  corpus  on  commitments  by  the  House  of        [  63  ] 
(1)  3  How.  St.  Tr.  I. 
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Stockdale  CommoiiB  occurred  in  the  time  of  the  Commonwealth.  Captain 
Hanbakd.  Streater  (i)  was  committed  by  the  Speaker's  warrant,  until  he 
should  be  delivered  by  order  of  Parliament.  On  return  to  a  habeas 
corpus,  and  argument  thereon,  the  Court  of  King's  Bench  ordered 
him  to  be  remanded;  and  it  was  said  (2)  (apparently  by  Bolle, 
Ch.  J.),  "  Mr.  Streater,  one  must  be  above  another,  and  the  inferior 
must  submit  to  the  superior;  and  in  all  justice,  an  inferior  Court 
cannot  controul  what  the  Parliament  does.  If  the  Parliament 
should  do  one  thing,  and  we  do  the  contrary  here,  things  would 
run  round.  We  must  submit  to  the  legislative  power :  for  if  we 
should  free  you,  and  they  commit  you  again ;  why  here  would  be 
no  end :  and  there  must  be  an  end  in  all  things."  And,  as  to  the 
objection  that  no  cause  was  expressed  by  the  return,  the  same 
Judge  said :  '*  It  is  true,  here  there  is  not.  We  are  Judges  of  the 
law,  and  we  may  call  inferior  Courts  to  an  account  why  they  do 
imprison  this  or  that  man  against  the  known  laws  of  the  land ;  and 
they  must  show  cause  to  any  man.  In  this  case,  if  the  cause  should 
come  before  us,  we  cannot  examine  it,  whether  it  be  true  or  unjust : 
[  ^54  ]  they  have  the  legislative  power"  (3).  *  After  the  dissolution  of  the 
Parliament,  another  habeas  corpus  was  sued  out,  and  the  prisoner 
admitted  to  bail  (4). 

In  Sir  RoheH  Pi/e's  case,  cited  in  6  How.  St.  Tr.  (5),  from 
Ludlow's  Memoirs,  it  is  mentioned,  as  a  proof  of  the  low  state  to 
which  the  Parliament  had  fallen  before  the  Bestoration,  that  when 
Sir  B.  Pye,  who  had  been  committed  by  their  order,  was  brought 
before  the  Court  of  King's  Bench  on  habeas  corpus,  and  Judge 
Nbwdioate  asked  the  counsel  for  the  Commonwealth  why  it  should 
not  be  granted,  they  answered  that  they  had  nothing  to  say  against 
it;  whereupon  the  Judge,  "ashamed  to  see  them  so  unfaithful  to 

(1)  Case  of  Captain  Streater^  5  IIow.  Why,  they  have  the  legislative  power, 
St.  Tr.  366.  and  may  alter  and  order  in  such  sort 

(2)  P.  386.  as  they  please :  "  p.  386.    And,  on  the 

(3)  The  legislative  power  appears  to  prisonei-'s  citing  the  case  of  Darnel  and 
have  been  mainly  relied  upon  by  the  others  (3  How.  Sta.  Tri.  1),  the  same 
Court  in  this  argument.  Nicholls,J.  Judge  said,  **The  King  was  plaintiff 
said,  "You  did  distinguish  between  against  them,  and  he  was  but  a  feoffee 
an  order  and  an  Act  of  Parliament.  in  trust:  the  Parliament  is  plaintiff 
Why  their  power  is  a  law,  and  we  against  you,  and  they  are  a  legislative 
cannot  dispute  any  such  thing : "  p.  387 .  power :  * '  p.  388. 

And  the  Judge  cited  iu  the  text  said :  (4)  2'he  Protector  and  Captain  Streater, 

"The  second  thing  that  hath    been  Stjde,  415.     Cited,  5  IIow.  St. Tr. 40o. 

objected  against  the  return  was  by  Mr.  (5)  5  How.  St.  Tr,  948 ;    Ludlow, 

Freeman :    he  says,   the    Parlicunent  vol.  2,  p.  842,  ed.  1698. 
hath  not    power    to    alter  the  laws. 
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their  trust,"  replied,  that  **  Sir  Robert  Pye  being  committed  by  an    Stockdalk 
order  of  the  Parliament,  an  inferior  Court  could  not  discharge  him.**     Hansard. 

In  more  settled  times,  after  the  Restoration,  Lord  Shaftesbury  (i) 
was  committed  to  the  Tower  by  the  House  of  Lords,  on  a  warrant 
specifying  no  cause  but  '*  high  contempts  committed  against  this 
House."  On  argument  upon  return  to  a  habeas  corims,  he  was 
remanded,  and  Sir  T.  Jones,  J.,  after  allowing  that  such  a  commit- 
ment by  an  ordinary  court  of  justice  would  have  been  bad,  said  (2), 
**  The  cause  is  different  when  it  comes  before  this  High  Court." 
"The  course  of  all  Courts  ought  to  be  considered,"  **and  it  has  not 
been  affirmed,  that  the  usage  of  the  House  of  Lords  has  used  to 
express  *the  matter  more  particularly  on  commitment  for  contempts,  [  ^•'^  1 
and  therefore  I  shall  take  it  to  be  according  to  the  course  of  Parlia- 
ment :  4  List.  50.  It  is  said  that  the  Judges  are  assistants  to  the 
Lords,  to  inform  them  of  common  law ;  but  they  ought  not  to 
judge  of  any  law,  custom,  or  usage  of  Parliament."  And  Rains- 
ford,  J.  said,  **  This  Court  has  no  jurisdiction  of  the  cause,  and 
therefore  the  form  of  the  return  is  not  considerable." 

The  next  case  is  Regina  v.  Paty,  reported  in  Lord  Raymond  (3). 
The  original  judgment  of  Holt,  Ch.  J.  in  that  case  has  lately  been 
published  from  a  manuscript  copy  (4) ;  but,  though  a  valuable 
document,  it  does  not  materially  vary  from  the  reports  before 
published.  That  case,  no  doubt,  is  an  extreme  one,  and  tries  the 
principle  upon  which  such  decisions  have  gone.  Paty  had  been 
committed  by  the  Speaker's  warrant,  for  having  (contrary  to  the 
declaration,  and  in  contempt,  of  the  House  of  Commons)  brought 
an  action  against  the  late  constables  of  Aylesbury  for  disallowing 
his  vote  in  the  election  of  members  to  Parliament.  If  there  was 
any  case  in  which  a  court  of  law  might  justifiably  have  enquired 
into  a  commitment  by  the  House  of  Commons,  it  would  have  been 
this,  since  an  action  brought  under  the  same  circumstances  had 
been  held  maintainable  by  the  House  of  Lords  in  Ashby  v.  White  (5). 
But  eleven  of  the  twelve  Judges  agreed  that  the  Court  of  Queen's 
Bench  had  no  jurisdiction  in  the  case  of  a  Parliamentary  commit- 
ment, and  could  not  discharge  the  prisoners.     Gould,  J.  said  (6), 

(1)  6  How.  St.  Tr.   1269.     S.   C,   1  oiAshhy  v.  White  and  others,  and  in 
Mod.  144  ;  3  Keb.  792.  the  case   of  John  Paty    and    others. 

(2)  6  How.  St.  Tr.  1296.  Printed  from  original  MSS.     With  an 

(3)  2  Ld.  Kay.  1105.     8.  C,  14  How.  introduction."    London,  1837. 

St.  Tr.  849.  (5)  2  Ld.  Ray.  938.     6'.  C.  14  How. 

(4)  **The  judgments  delivered  by  the      St.  Tr.  695. 
Loitl  Chief  Justice  HoLT  in  the  caso  (6)  P.  1106. 
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Stockdalb    "  If  this  had  been  a  return  of  a  *conimitment  by  an  inferior  Court, 
Hamsabd.     it  had  been  naught,  because  it  did  not  set  out  a  sufficient  cause  of 
[  *56  ]       commitment :  but  this  return  being  of  a  commitment  by  the  House 
of  Commons,  which  is  superior  to  this  Court,  it  is  not  reversible 
for  form.     And   that  answers   the  objections  to  the  form  of  the 
commitment.     We   cannot  judge  of  the  privileges  of  the  House 
of  Commons,  but  they  are  to  debate  them  among  themselves.     He 
said,  it  was  objected,  that  by  Mag.  Chart,  c.  29,  no  man  ought 
to  be  taken  or  imprisoned  but  by  the  law  of  the  land :  but  that  the 
answer  to  this  was,  that  there  were  several  laws  in  this  kingdom, 
among   which  was  the  lex  parliamenti ;  which  law,  as  it  is  said 
in   the  4  Inst.   16,   *  ab  ommbxui  est  qucerenda,  a  multis  ignorata, 
a  paucis  cognita ; '  and  that  it  was   uncertain  that  those  words 
in  the  statute  of  Mag.  Chart,  were  to  be  restrained  to  the  common 
law.     He   said,  the   Parliament  had   laws  and  customs  peculiar 
to  itself,  and  that  this  was  declared  to  be  secundum  legem  parlia- 
menti;  and  that   the   Judges  ought  not  to  give  any  answers  to 
questions  proposed  to  them  about  matters  of  privilege,  because  the 
privileges  of  Parliament  are  not  to  be  determined  by  the  common 
law.'*     He  then  commented  on  the  cases  of  Lard  Shaftesbury  (i) ^ 
and  Sir  John  Elliot  {2),  and  concluded  **  that  no  liaheas  corpus  would 
lie."     PowYs,  J.  (whose  judgment  has  been  partly  cited  already  (3)), 
said  (4) :  **  Shall  the  Commons  hinder  a  man  from  proceeding  at 
law  ?    Now  in  general  speaking,  that  is  the  only  use  of  privilege  ; 
and  the  meaning  of  privilege  is,  that  it  is  a  privilege  against  the 
course  of  law :  such  is  the  privilege  of  members  against  suits  of 
[  •s?  ]       law  to  be  brought  *against  them.'*     And  Powell,  J.  (whose  judg- 
ment also  has  been  before  cited  (5))  said  (6)  that  **  this  Court  might 
judge  of  privilege,  but  not  contrary  to  the  judgment  of  the  House 
of  Commons."     **  If  they  "  (the  Court  of  Queen's  Bench)  **  should 
discharge  these  persons,  that  are  committed  by  the  House  of  Com- 
mons for  a  breach  of  privilege,  this  would  be  to  take  upon  themselves 
directly  to  judge  of  the  privileges  of  Parliament.     This  want  of 
jurisdiction  in  the  Court  cures  all  the  faults  in  the  commitment.'* 
The  greatest  respect  is  due  to  Holt,  Ch.  J.,  who  differed,  in  this 
case,  from  the  rest  of  the  Judges ;  but  his  was  a  single  opinion 
against  that  of  eleven,  and  it  has  been  constantly  overruled.     Nor 

(1)  6  How.  St.  Tr.  1269.  S.  C.   1  (4)  2  Ld.  Ray.  1108. 
Mod.  144.  (5)  P.  360,  ante. 

(2)  3  How.  St.  Tr.  293.  .  (6)  2Ld.  Eay.  1110,  1111. 

(3)  P.  360,  ante. 
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does  his  argument  support  the  decision  which  he  gives ;  for  he  said,  Stockdalr 
*'  If  the  votes  of  both  Houses  could  not  make  a  law,  by  parity  of  Hansard. 
reason  they  could  not  declare  law(i).'*  But  this  is  an  incorrect 
conclusion ;  for  every  Court  which  administers  law  may  declare, 
though  it  cannot  make,  the  law.  A  record  of  this  case  was  made 
up  on  mature  deliberation  had  by  the  Judges ;  and  the  reason 
there  stated  for  the  decision  is  "quod  cognitio  causae  captionis 
et  detentionis  praedicti  Johannis  Paty  non  pertinet  ad  curiam  dictre 
dominfiB  reginsB  coram  ips&  regina.'* 

In  Alexander  Murray's  case  (2),  on  return  to  a  habeas  corpus,  it 
appeared  that  Mr.  Murray  had  been  committed  *by  the  House  of  C  *^^  ] 
Commons  for  a  contempt ;  and,  on  motion  that  he  might  be  admitted 
to  bail,  this  Court  declined  to  interfere.  The  Habeas  Corpus  Act, 
31  Car.  11.  c.  2,  having  been  cited,  Wright,  J.  said,  "  it  has  been 
determined  by  all  the  Judges  "  *'  that  it  could  never  be  the  intent 
of  that  statute  to  give  a  Judge  at  his  chamber,  or  this  Court,  power 
to  judge  of  the  privileges  of  the  House  of  Commons.  The  House 
of  Commons  is  undoubtedly  an  high  Court,  and  it  is  agreed  on  all 
hands  that  they  have  power  to  judge  of  their  own  privileges ;  it  need 
not  appear  to  us  what  the  contempt  was,  for  if  it  did  appear,  we 
could  not  judge  thereof."  Denison,  J.  added,  "  This  Court  has  no 
jurisdiction  in  the  present  case ;  we  granted  the  habeas  ccrrpus,  not 
knowing  what  the  commitment  was,  but  now  it  appears  to  be  for  a 
contempt  of  the  privileges  of  the  House  of  Commons ;  what  those 
privileges  (of  either  House)  are  we  do  not  know,  nor  need  they  tell 
us  what  the  contempt  was,  because  we  cannot  judge  of  it;  for  I 
must  call  this  Court  inferior  to  the  House  of  Commons  with  respect 
to  judging  of  their  privileges  and  contempts  against  them."  And 
Foster,  J.  said,  **  The  law  of  Parliament  is  part  of  the  law  of  the 
land"  (3). 

In  the  case  of  Brass  Crosby,  Lord   Mayor  of  London  (4),  who 
was  committed   by  the  House  of  Commons  for  a  contempt  in 

(1)  2  Ld.  Bay.   1115.    The  corre-  man   ever  hear  of  it:    the  claim  is 

sponding  passage  in  the  judgment,  as  no  older  than  the  declaration,  which 

lately    published    from    Holt's    MS.  was  made    the  last    session    of    this 

(see  p.  633,  n.,  ante)y  is,  **  If  before  Parliament." 

this  declaration  there  was  never  any  (2)  1  Wils.  299. 

privilege  or  right  to  appropriate  to  the  (3)  He  added,  **  and  there  would  be 

House  of  Commons  a  jurisdiction  to  an  end  of  all  law  if  the  House  of  Com- 

determine  the  point  for  which  Paty  mons  could  not  commit  for  a  contempt; 

brought  his  action,  there  can  be  none  all  courts  of  record  (even  the  lowest) 

now ;   if  there  were,  it  ought  to  be  may  commit  for  a  contempt." 

showed.    I  know  of  none,  nor  did  any  (4)  3  Wils.  188.    5.  C.  2  W.  Bl.  764. 
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Stockdale  holding  their  messenger  to  bail  for  having  executed  their  warrant, 
Hansard,  a  habeas  corpus  was  sued  out  and  return  made ;  and  the  Court  of 
[  •oS  ]  Common  *Pleas,  after  argument,  remanded  the  Lord  Mayor.  De 
Grey,  Ch.  J.  said  there  (i),  **I  do  not  find  any  case  where  the 
Courts  have  taken  cognisance  of  such  execution,  or  of  commitments 
of  this  kind ;  there  is  no  precedent  of  Westminster  Hall  interfering 
in  such  a  case.  In  Sir  J.  Paston's  case,  there  is  a  case  cited  from 
the  Year  Book  (2),  where  it  is  held  that  every  Court  shall  determine 
of  the  privilege  of  that  Court ;  besides,  the  rule  is,  that  the  court 
of  remedy  must  judge  by  the  same  [lawj  as  the  Court  which  com- 
mits :  now  this  Court  cannot  take  cognisance  of  a  commitment  by 
the  House  of  Commons,  because  it  cannot  judge  by  the  same  law ; 
for  the  law  by  which  the  Commons  judge  of  their  privileges  is 
unknown  to  us.**  "How  then  can  we  do  anything  in  the  present 
case,  when  the  law  by  which  the  Lord  Mayor  is  committed,  is 
different  from  the  law  by  which  he  seeks  to  be  relieved  ?  He  is 
committed  by  the  law  of  Parliament,  and  yet  he  would  have  redress 
from  the  common  law ;  the  law  of  Parliament  is  only  known  to 
Parliament-men,  by  experience  in  the  House."  "  The  House  of 
Commons  only  know  how  to  act  within  their  own  limits  ;  we  are  not 
a  court  of  appeal ;  we  do  not  know  certainly  the  jurisdiction  of  the 
House  of  Commons  ;  we  cannot  judge  of  the  laws  and  privileges  of 
the  House,  because  we  have  no  knowledge  of  those  laws  and  privi- 
leges ;  we  cannot  judge  of  the  contempts  thereof,  we  cannot  judge 
of  the  punishment  therefore."  "  Courts  of  justice  have  no  cognisance 
of  the  acts  of  the  Houses  of  Parliament,  because  they  belong  ad 
alivd  exanien.'*  Gould,  Blacestone,  and  Nares,  JJ.  expressed 
similar  opinions. 
[  60  ]  In  the  case  of  Alderman  Oliver  (3),  which  was  the  same  in  its 

circumstances  with  that  of  the  Lord  Mayor  Crosby,  a  habeas  coi-pm 
was  sued  out  in  the  Court  of  Exchequer,  and  a  like  judgment  given 
by  the  unanimous  opinion  of  the  Barons. 

In  Rex  V.  Flower  {4),  which  came  before  this  Court  on  halteas 
corpus,  Benjamin  Flower  had  been  committed  and  fined  by  the 
House  of  Lords  for  a  breach  of  their  privileges,  in  publishing  a 
libel  on  the  Bishop  of  Llandafif.  Lord  Kenyon  there  recognised 
the  power  of  the  House  of  Lords  to  imprison  and  fine  for  contempt, 
and  said,  **  We  are  bound  to  grant  this  habeas  corptis :  but  having 

(1)  3  Wila.  pp.  199,  200,  203.  Year  B.  Hil.  4  Edw.  IV.  43  A.  pi.  4» 

(2)  In  13  Co.  Rep.  64,  Coke  cites  a      is  meant. 

case  as  Sir  John  Paston'a,    The  refer-  (3)  2  W.  Bl.  758. 

ence  is  to   12  Edw.  IV.  2  :    perhaps  (4)  4  R.  R.  662  (8  T.  R.  314), 
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seen  the  return  to  it,  we  are  bound  to  remand  the  defendant  to    Stockdalb 

prison,    because    the    subject    belongs   ad    alhid   exanien.''      And     haksard. 

Grose,  J.  adopted  the  language  of  De  Grey,  Ch.  J.  with  respect 

to  the  House  of  Commons  in  Crosby's  case(i),  that  the  adjudication 

of  the  House  on  a  contempt  was  a  conviction,  and  the  commitment 

in  consequence  execution ;  that  every  Court  must  be  sole  judge  of 

its  own  contempts ;  and  that  no  case  appeared  in  which  any  Court 

of  this  Hall  ever  determined  a  matter  of  privilege  which  did  not 

come  incidentally  before  them. 

In  Rex  V.  Hohhouse  (2)  the  commitment  was  by  the  House  of 
Commons  for  contempt  in  publishing  a  libel.  Mr.  Hohhouse  was 
brought  before  this  Court  on  habeas  corpus,  and  remanded.  The 
Court  said,  **  We  are  not  authorised  to  enter  into  the  discussion 
of  any  of  the  objections  taken  by  the  gentleman  on  the  floor  to 
this  commitment."  "  The  cases  of  Lord  Shaftesbury  (3)  *and  [  •ei  ] 
Rex  V.  Paty  (4)  are  decisive  authorities,  to  show  that  the  Courts 
of  Westminster  Hall  cannot  judge  of  any  law,  custom,  or  usage 
of  Parliament,  and  consequently  they  cannot  discharge  a  person 
committed  for  a  contempt  of  Parliament.  The  power  of  commit- 
ment for  contempt  is  incident  to  every  court  of  justice,  and  more 
especially  it  belongs  to  the  High  Court  of  Parliament ;  and  therefore 
it  is  incompetent  for  this  Court  either  to  question  the  privileges  of 
the  House  of  Commons,  or  a  commitment  for  an  offence  which  they 
have  adjudged  to  be  a  contempt  of  those  privileges." 

In  addition  to  these  authorities,  which  show  that,  on  habeas 
corpus,  the  courts  of  common  law  will  not  interfere  with  a  commit- 
ment by  the  House  of  Commons,  it  appears  from  BushelVs  case  (5) 
and  Hamond  v.  Howell  (6),  that,  even  if  a  party  were  discharged  on 
habeas  corpus  in  such  a  case,  no  action  would  lie  for  the  commitment. 
Bushell,  one  of  the  jurymen  committed  by  the  court  of  oyer  and 
terminer  at  the  Old  Bailey  for  acquitting  Penn  and  Mead,  and  dis- 
charged subsequently  by  the  Court  of  Common  Pleas  (7),  brought 
an  action  against  the  Lord  Mayor  and  Becorder  for  false  imprison- 
ment ;  and,  on  motion  in  K.  B.  by  the  defendants  for  time  to  plead. 
Hale,  Ch.  J.  said  (5)  that  the  Iwbea^  corpis  was  in  the  nature  of  a 

(1)  3  Wils.  199,  201,  202.  (4)  2  Ld.  Eay.  1105.     S.  C.  14  How, 

(2)  Rex  V.    Hobfiouse,  2  Chit.   207.      St.  Tr.  849. 

S.   C.    (but   the  observations   of   the  (5)  1  Mod.  119. 

Court  on  this  point  are  not  reported)  (6)  1  Mod.  184. 

3  IJ.  &  Aid.  420.  (7)  BmhdVs     case,     22    Car.    H., 

(3)  6  How.  St.  Tr.  1269.  5.  C.  1  Yaughan,  135.  S.  C.  Freem.  (K.  B. 
Mod.  144;  3  Keb.  792.  &  C.  P.)  1 ;  T.  Jones,  13. 
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Stockdalb  writ  of  error,  and  that,  in  the  case  of  an  erroneous  judgment 
Hansard,  reversed,  an  action  of  false  imprisonment  would  not  lie  against  the 
Judge  or  against  the  ojficer.  "  The  habeas  corpus  and  writ  of  error, 
though  it  doth  make  void  the  judgment,  it  doth  not  make  the 
[  '62  ]  awarding  of  the  process  void  to  *that  purpose ;  and  the  matter 
was  done  in  a  course  of  justice  :  they  will  have  but  a  cold  business 
of  it." 

Several  instances  may  be  put  in  which  the  Courts  would  not 
adjudicate  upon  privilege  in  an  action  for  a  thing  done  by  either 
House,  where  the  act  itself  directly  raised,  or  might  have  raised,  the 
question  of  privilege.  In  Task's  case  (i)  complaint  was  made  to 
the  House  of  Commons  that  Tash  had  stopped  a  member  of  the 
House  going  into  the  House  of  Lords,  and  had  shut  the  door  upon 
him.  He  was  committed  by  the  Commons  to  the  custody  of  the 
Serjeant,  and  afterwards  brought  to  the  Bar  and  dischargiad  upon 
his  submission,  and  paj^ment  of  fees.  If  Tash  had  brought  an 
action  for  the  imprisonment,  and  the  defendant  had  justified,  it  is 
clear  that  a  court  of  law  would  not  have  enquired  into  the  legality 
of  the  act  of  the  House.  So,  if  a  party  be  taken  into  custody,  under 
the  sessional  order,  for  an  obstruction  in  the  lobby.  In  WiUia^m's 
case  (2)  a  person  was  committed  for  assaulting  a  member  of  the 
House  of  Commons ;  in  the  case  of  Mr.  Coke's  Servant  (3)  a  party 
who  had  arrested  a  servant  of  a  member  of  that  House  was  brought 
in  custody  to  the  Bar,  and  discharged,  paying  his  fees :  in  each  case 
without  previous  adjudication,  warrant,  or  order.  Had  an  action 
been  brought  in  either  case,  and  a  justification  pleaded,  the  question 
of  privilege  would  have  arisen  directly,  though  there  had  been  no 
specific  order  or  adjudication  in  the  particular  case  :  but  the  authori- 
ties already  cited  show  that  the  Court  could  not  have  enquired 
whether  the  privilege  existed.  The  present  case  is  within  the  same 
principle. 

It  is  a  general  rule  that  the  judgments  of  Courts  of  exclusive* 
jurisdiction  are  conclusive  against  all  the  world  ;  and  their  decisions 
[  'es  ]  bind  Courts  in  which  the  *questions  decided  arise  incidentally.  In 
many  instances  a  court  of  peculiar  jurisdiction  has  prevented  causes 
which  were  properly  to  be  decided  there  from  coming  before  any 
other  tribunal.  In  Mitchell  v.  Rodney  (4)  the  defendant,  under  a 
plea  of  Not  guilty  in  trover,  proved  that  the  goods  converted  had 
been  taken  upon  the  surrender  of  St.  Eustatius,  and  that  a  suit  for 

(1)  1  Hats.  Pr.  190.  (3)  1  Hata.  Pr.  112. 

(2)  1  Hats.  Pr.  92.  (4)  2  Br.  Pari.  C.  423. 
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condemning  them  was  pending  iu  the  Court  of  Admiralty  :  and,  the  Stockdalh 
question  being  one  of  prize  or  no  prize,  which  the  court  of  common  Hansard. 
law  could  not  determine,  the  House  of  Lords  decided,  affirming  the 
judgment  of  the  Court  of  King's  Bench,  that  the  defendant  was 
entitled  to  judgment.  In  Home  v.  Earl  Camden  (i)  the  Court  of 
Common  Pleas  prohibited  the  commissioners  of  appeal  from  the 
Court  of  Admiralty,  who  had  issued  a  monition  to  bring  in  the 
proceeds  of  property  claimed  as  prize ;  but  the  Court  of  King's 
Bench  reversed  this  decision  :  Lord  Camden  v.  Home  (2) :  and  the 
House  of  Lords  affirmed  the  judgment  of  the  King's  Bench  :  Home 
V.  Etirl  Camden  (3).  The  principle  was  the  same  as  in  the  preced- 
ing case ;  but  this  case  was  the  stronger,  because  the  question  arose 
between  two  British  subjects,  and  the  property  had  been  Bold,pending 
the  suit.  Le  Cauxv,  Eden  (4)  goes  further  still.  That  was  an  action 
for  false  imprisonment:  and  it  appeared  that  the  imprisonment 
took  place  by  the  capture  of  a  ship  which  was  released  by  the 
Court  of  Admiralty  :  but  the  Court  of  King's  Bench  held  that  the 
question  of  personal  injury  was  incidental  to  that  of  prize  or  no 
prize,  which  could  not  be  decided  by  a  court  of  common  law. 
Lindo  V.  Lord  Rodney  (o)  supports  the  same  principle.  Even 
♦the  decisions  of  foreign  Prize  Courts  are  binding  as  to  the  facts  [  *64  ] 
found  by  them  :  Geyer  v.  Aguilar  (6).  Similar  decisions  have  been 
given  in  the  instance  of  the  Ecclesiastical  Courts :  Bouchier  v. 
Taylor  (7),  Prudham  v.  PhiUips  (8) :  of  judgments  of  forfeiture  and 
condemnation  in  the  Exchequer :  Martin  v.  Wilsford  (9),  Hart  v. 
Macnamara  (lo),  Scott  v.  Shearman  (il) ;  of  acquittal  in  the  same 
Court :  Cooke  v.  Sholl  (12)  (though  in  the  last  two  cases  the  action 
was  trespass,  and  the  previous  judgment  was  in  rem)  ;  of  a  judg- 
ment by  commissioners  of  excise:  Fuller  v.  Fotch  (13).  It  is  true 
that  a  stranger  may  show  (though  a  party  to  the  judgment  may  not) 
that  the  judgment  was  obtained  by  fraud,  as  was  said  in  Prudham 
V.  PhiUips  (8)  and  in  the  Duchess  of  Kingston's  case  (u).  So  the 
sentence  of  an  Ecclesiastical  Court  iu  a  suit  for  the  fulfilment  of  a 
contract  of  marriage  per  verba  de  futuro  was  held  binding  when 
given  in  evidence  upon  non  assumpsit  in  an  action  for  a  breach  of 

(1)  1  H.  Bl.  476.         -  (7)  4  Br.  Pari.  C.  708. 

(2)  4  T.  R.  382.  (8)  Amb.  763. 

(3)  2  H.  Bl.  633.    S.  (7,  6  Br.  Pari.  C.  (9)  Garth.  323. 

203.  (10)  18  R.  R.  690  (4  Price,  154,  n.). 

(4)  2  Doug.  594.  (11)  2  W.  Bl.  977. 
l3)  Note  [Ij  to  U  CauxY.  EiUn,  2  (12)  5  T.  R.  255. 

Doug.  613.  (13)  Garth.  346.     S,  C.  Holt,  287. 

(6)  4  R.  R.  543  (7  T.  R.  681).  (14)  20  How.  St.  Ti-.  537—545,  n. 
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Stookdalb  promise  of  marriage:  Da  Costa  v.  Villa  Real  (i).  In  Brittain  v. 
Hansari>»  Kinnaird  (2)  a  conviction  by  a  magistrate,  under  stat.  2  Geo.  III. 
Ci  28,  was  held  conclusive  proof  that  the  vessel  was  a  boat  within 
the  statute,  in  an  action  of  trespass  for  taking  the  boat.  And  there 
Dallas,  Ch.  J.,  referring  to  a  suggestion  that  a  magistrate  might 
seize  a  seventy-four  gun  ship,  and  call  it  a  boat,  said,  ''  Suppose 
such  a  thing  done^  the  conviction  is  still  conclusive,  and  we  cannot 
look  out  of  it" 
[  *65  ]  The  following  authorities  show  that,  when  a  question  *comes 

incidentally  before  a  Court  not  having  original  jurisdiction  in  the 
subject-matter^  such  Court  must  decide  according  to  the  law  of  the 
Court  which  has  the  original  jurisdiction.  In  Jitxon  v»  Lord  Byron  (3) 
it  was  decided  that  the  Spiritual  Court,  if  a  temporal  matter  arise 
incidentally  before  it,  must  decide  it  according  to  common  law.  So, 
if  the  temporal  question  be  a  matter  of  fact,  it  must  be  tried  by  the 
same  evidence  as  at  common  law :  Shatter  v.  Friend  (4).  In  Barnes's 
case  (6)  the  return  to  a  Imbeas  corpm  showed  a  judgment  by  the 
Warden  of  the  Cinque  Ports,  under  which  the  party  was  imprisoned 
for  refusing,  upon  summons,  to  restore  an  anchor  which  he  had  taken 
when  thrown  up  between  high  and  low  water  mark.  This  judgment 
no  court  of  common  law  could  have  pronounced ;  yet  the  Court  of 
King's  Bench  held  it  a  good  return,  it  being  alleged  on  it  that  the 
proceeding  ^'Jmtju<xta  leges  niaritiviasJ"  The  same  principle  appears 
from  Gare  v.  Gapper  (6) ,  followed  by  Gould  v.  G upper  (7) .  In  the  latter 
case  Lord  Ellenbobough  cited  the  language  of  Blackstone,  3  Com. 
112,  where  it  is  said  that  a  prohibition  ''  may  be  directed  to  the 
Courts  Christian,  the  University  Courts,  the  Court  of  Chivalry,  or 
the  Court  of  Admiralty,  where  they  concern  themselves  with  any 
matter  not  within  their  jurisdiction  ;  as  if  the  first  should  attempt 
to  try  the  validy  of  a  custom  pleaded,  or  the  latter  a  contract  made 
or  to  be  executed  within  this  kingdom.  Or,  if,  in  handling  of 
matters  clearly  within  their  cognizance,  they  transgress  the  bounds 
prescribed  to  them  by  the  laws  of  England ;  as  where  they  require 
[  ♦66  ]  two  witnesses  to  prove  the  payment  *of  a  legacy,  a  release  of  tithes, 
or  the  like  ;  in  such  cases  also  a  prohibition  will  be  awarded.  For, 
as  the  fact  of  signing  a  release,  or  of  actual  payment,  is  not 
properly  a  spiritual  question,  but  only  allowed  to  be  decided  in 
those    Courts,  because  incident    or   accessory  to    some    original 

(1)  2  Sti-.  961.  (d)  2  EoL  B.  Id7. 

(2)  21  E.  E.  680  (1  Br.  &  B.  432).  (6)  3  Jiast,  472. 

(3)  2  Lev.  64.  (7)  7  E.  E,  766  (1  Smith,  628;  3 

(4)  2  Salk.  547.  East,  472;  6  East,  345). 
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question  clearly  within  their  jurisdiction ;  it  ought  therefore,  where  Stockdalb 
the  two  laws  differ,  to  be  decided  not  according  to  the  spiritual,  hans'ard 
but  the  temporal  law  ;  else  the  same  question  might  be  determined 
different  ways,  according  to  the  Court  in  which  the  suit  is  depending: 
an  impropriety,  which  no  wise  government  can  or  ought  to  endure, 
and  which  is  therefore  a  ground  of  prohibition. ' '  Carter  v.  Crawky  (i) , 
a  judgment  of  North,  Ch.  J.,  shows  the  same  principle.  It  follows 
that  this  Court  must  adopt  the  law  of  Parliament,  alleged,  as  a 
fact,  in  the  plea,  and  admitted  by  the  demurrer. 

In  Rex  V.  Wilkes  (2)  a  member  of  the  House  of  Commons, 
arrested  under  a  Secretary  of  State's  warrant,  for  publishing  a 
seditious  paper,  brought  habeas  corpus  in  the  Common  Pleas,  and 
was  discharged  as  being  privileged.  Afterwards  the  two  Houses 
resolved  that  privilege  did  not  extend  to  cases  of  libel  (3).  The 
courts  of  law  would  now  act  upon  those  resolutions,  and  disallow 
the  privilege.  In  1769  Wilkes  was  expelled  from  the  House  of 
Commons  for  a  libel  (4) ;  and  the  House  of  Commons  resolved  that 
he  was  incapable  of  being  re-elected  for  the  then  Parliament  (5). 
Afterwards  the  resolution  was  rescinded  (e).  The  point  *might  [  *67  ] 
have  arisen,  or  might  now  arise,  incidentally  before  the  common 
law  courts  upon  an  action  for  a  false  return,  or  a  double  return, 
under  stat.  7  &  8  Will.  III.  c.  7,  ss.  2,  3 :  and  in  such  case  the  Courts 
would  clearly  be  bound  by  the  resolution  of  the  House,  if  properly 
placed  on  the  record. 

Courts  of  exclusive  jurisdiction  interfere  to  prevent  other  Courts 
from  acting  in  matters  within  such  jurisdiction.  The  House  of 
Commons  might  therefore  have  prevented  this  Court  from  pro- 
ceeding in  the  present  case,  had  that  been  considered  an  expedient 
course.  In  an  Anonymous  case  in  Lane  (7)  the  Court  of  Exchequer 
restrained  a  party  from  proceeding  in  trespass  in  any  other  Court, 
against  a  bailiff  who  had  levied  an  amercement  under  Exchequer 
process.  In  Cawthorne  v.  Campbell  (8)  the  same  practice  was 
elaborately  maintained  by  Eyre,  C.  B.,  where  a  similar  action  was 
removed  from  the  Common  Pleas  into  the  Exchequer.  And,  in  an 
Ananynums  case  in  Anstruther  (9),  the  case  last  mentioned  was 
acted  upon  by  Macdokald,  C.  B.     In  these  cases  the  Courts  have 

(1)  T.  Raym.  496.  (o)  Feb.  17th,  1769.     16  Pari.  Hist. 

(2)  2  Wils.  151.  680. 

(3)  Nov.  1763.     15  Pari.  Hist.  1362,  (6)  May,  1782.     22  Pari.  Hist.  1411. 
1371.  (7)  Lane,  55. 

(4)  Feb.  3rd,  1769.     16  Pari.  Hist.  (8)  1  Anstr.  205,  w. 
546.  (9;  1  Anstr.  205. 
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Stockdalb  judged  of  their  own  privileges,  and  have  asserted  them  by  preventing 
Hahsard.  other  Courts  from  interfering.  So  the  Court  of  Chancery  will  not 
allow  a  suit  (unless  by  its  own  permission)  against  a  receiver  appointed 
by  itself  ;  as  ejectment :  Angel  v.  Smith  (l).  Ex  parte  Clarke  (2)  is 
to  the  same  eflfect.  In  Scroggs's  case  (3),  26  Car.  II.,  a  serjeant-at- 
law  was  arrested  on  a  latitat  at  the  door  of  Westminster  Hall :  and 
[  •G8  ]  the  Court  of  Common  Pleas  discharged  *him,  and  said  that  they 
would  commit  the  plaintiff  if  he  sued  the  sheriff  for  the  escape. 

In  Bif/ga's  case,  a.d.  1768  (4),  the  Lords  ordered  a  person  into 
tne  custody  of  the  Black  Eod,  for  bringing  an  action  against  a 
justice  of  the  peace  who  had  apprehended  him  by  command  of  the 
House  for  a  riot  at  the  door  of  the  House.  The  attorney  was  also 
committed  to  Newgate;  and  the  plaintiff  in  the  action  was  not 
discharged  from  custody  until  he  had  released  the  defendant.  In 
Hyde's  case,  a.d.  1788  (5),  Mr.  Hyde  was  committed  by  the  Lords 
for  indicting  a  constable  who  had  assaulted  him ;  the  assault 
having  been  committed  in  pursuance  of  a  general  order  of  the 
House  to  refuse  admission  into  Westminster  Hall  during  the  trial 
of  Warren  Hastings.  In  1827  the  House  of  Lords  acted  upon  the 
same  principle  in  BeWs  case  (e),  where  the  messenger  of  the  House 
had  received  an  umbrella  from  the  owner  at  the  door  of  the  House, 
and  had  not  returned  it,  and  the  owner  sued  for  the  value  in  the 
Court  of  Conscience,  and  recovered.  The  House  summoned  both 
the  owner  and  the  clerks  of  the  Court  before  them:  and  the 
plaintiff  was  discharged  on  his  submission,  and  the  officers  upon 
their  declaring  their  ignorance  of  the  nature  of  the  summons. 
The  proceeding  might  have  been  the  same,  if  the  suit  had  been 
in  a  superior  Court. 

(Lord  Denman,  Ch.  J. :  Had  the  messenger  there  done  more  than 
take  the  umbrella  ?) 

All  that  appears  is,  that  it  was  deposited  in  the  usual  place,  and 
[  •ey  ]       not  returned  to  the  owner.    But  the  question  *clearly  turned,  not 
on  the  merits  of  the  particular  case,  but  on  the  contempt. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  actions  of 
this  kind  are  not  maintainable,  though  the  House  of  Parliament 
has  not  interposed ;  and  this  to  avoid  collision  on  questions  of 
privilege.     Before  stat.  7  &  8  Will.  lU.  c.  7,  in  NeviU  v.  Stroud  (7), 

(1)  7  R.  R.  214  (9  Ves.  335).  (4)  32  Lords'  Joum.  185,  187. 

(2)  1  Russ.  &  My.  563.  (5)  38  Lords*  Joum.  250. 

(3)  6    Bac.    Abr.    530    (7th  ed.),          (6)  59  Lords'  Journ.  199,  206. 
Privilege,  (13),  2.  (7)  2  Sid.  168. 
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the  question  arose,  but  was  not  decided.  Bernardiston  v.  Some  (i), 
which  has  been  relied  upon  for  the  plaintiff,  was  a  decision  of 
this  Court  that  an  action  lay  for  deceitfully  making  a  double 
return :  but  that  judgment  was  reverse  1  in  the  Exchequer  Chamber 
by  six  Judges  against  two :  Barnardiston  v.  Soame  (2) ;  where 
North,  Ch.  J.  delivered  a  judgment  fully  bearing  out  the  principle 
now  contended  for.  The  judgment  of  the  Exchequer  Chamber  was 
affirmed  in  the  House  of  Lords  after  the  Bevolution  :  Barnardiston 
v.  Soame  (3) ;  upon  consultation  with  the  Judges.  The  doctrine  of 
the  last  case  was  acted  upon  in  Onslow's  case  (4),  and  recognized  in 
Prideaux  v.  Morris  (5)  with  the  concurrence  of  Holt,  Ch.  J.  It  is 
true  that  in  Wynne  v.  Middleton  (e)  Willbs,  Ch.  J.  dissented  from 
the  opinion  delivered  in  Pmleaux  v.  Morris  (5) :  but  his  opinion  is 
contrary  to  repeated  decisions. 

Actions  for  things  done  in  Parliament,  or  by  the  authority  of 
Parliament,  have  uniformly  been  held  not  to  lie,  and  judgments  in 
them,  if  obtained  by  the  parties  suing,  reversed.     In  The  Bishop  of 
Winchester's  case  (7)  the  Bishop  was  proceeded  against  in  the  King's 
Bench  *for  absenting  himself  from  Parliament ;   and  he  pleaded        [  *70  ] 
to  the  jurisdiction,  that  such  oflfence   ought  to  be  corrected  in 
Parliament,  and  not  elsewhere:   and  the  plea  was  allowed.     In 
Plowd^n's  case  (8)  the  Attomey-Generid  filed  an  information  in  this 
Court  against  Plowden,  the  eminent  lawyer,  and  others,  for  departing 
from  Parliament  without  license  :  Plowden  traversed ;  and  the  pro- 
ceedings, which  commenced  in  the  reign  of  Mary,  dropped  upon  the 
demise  of  the  Crown.     It  cannot  be  inferred  that  Plowden  meant  to 
admit  the  jurisdiction,  though  he  showed  by  his  plea  that,  in  point 
of  fact,  he  had  not  committed  the  oflfence.     In  Strode's  case  (9)  a 
member  of  the  House  of  Commons  was  prosecuted  in  the  Stannary 
Pourt  for  bringing  a  bill  into  Parliament;  and  the  prosecution 
succeeded :  but,  upon  this,  stat.  4  Hen.  VIH.  c.  8,  was  passed, 
avoiding  the  proceedings,  and  all  suits  &c.,  for  the  future,  "  for 
any  bill,  speaking,  reasoning,  or  declaring  of  any  matter  or  matters 
concerning  the  Parliament ; "   and  it  was  afterwards  resolved  by 
both  Houses  (lo)  that  this  extended  to  all  members  in  all  Parliaments. 

(1)  2  Lev.  114.  Edw.  IIL  fo.  18  B.  pi.  32. 

(2)  6  How.  St.  Tr.  1070.  (8)  4    Inst.     17  ;      1     Pari.     Hist. 

(3)  6  How.  St.  Tr.  1117.  62o. 

(4)  2  Vent.  37.  (9)  1  Hats.  85. 

(5)  2Salk.  502.  (10)  1667.     9   Com.  Joum.   19;  12 

(6)  1  Wils.  125.  Lords'  Journ.  166. 

(7)  4  Inst.  \q  ;   Year  B.  Pasch.     3 
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Stockdalb    In  Sir  John  Elliofs  case(i)  the  Attorney -General  filed  an  infor- 
Hansard.     mation  against  Sir  John  Elliot  for  language  and  acts  which,  as 
appeared  by  the  information,  had  been  spoken  and  done  in  the 
House.     The  defendant  pleaded  to  the  jurisdiction.     The  Judges 
stated,  at  the  opening  of  the  case,  that  they  had  already  considered 
and  resolved  upon  the  point,  and  that  they  should  hold  offences 
committed  criminally  and  contemptuously  in  Parliament  punishable 
in  another  Court,  the  Parliament  being  ended ;  and  so  they  ulti- 
mately decided,  and  the  defendant  was  found  guilty.    But  no  Judge, 
[  '71  ]       *even  there,  went  so  far  as  to  hold  that  they  had  jurisdiction  over 
acts  done  by  the  whole  House :  it  was  admitted  that  there  was  no 
such  jurisdiction.     The  Long  Parliament,  in  1641,  complained  of 
this  judgment,  as  against  the  law  and  privileges  of  Parliament; 
and  it  was  reversed  in  the  House  of  Lords  (2)  after  the  Restoration, 
both  Houses  having  passed  resolutions  against  it.     The  authority 
of  Rex  V.  Williams  (3)  is  abandoned  on  the  other  side.     There  the 
defendant  was    indicted    for  having   (when    Speaker)    published 
Dangerfield's  Narrative  by  order  of  the  House  of  Commons.    He 
pleaded  to  the  jurisdiction;  the  Attorney -Oenerai  demurred;  and 
the  Court  gave  judgment  immediately,  interrupting  Pollexfen  upon 
his  using  the  words  "  The  Court  of  Parliament."     The  defendant's 
counsel  declined  to  go  on ;  judgment  was  given  for  the  Crown,  and 
the  defendant  was  fined  10,000i.     The  House  of  Commons,  after 
the  Revolution,  resolved  that  the  judgment  was  illegal,  and  against 
the  freedom  of  Parliament  (4).     That  was,  indeed,  the  act  of  only 
one  branch  of  the  Legislature ;   but  the  Bill  of  Bights,  stat.  1 
W.  &  M.  sess.  2,  c.  2,  recites,  as  one  of  the  grievances  committed 
under  James  IL,  prosecutions  in  the  Court  of  King's  Bench  for 
matters  and  causes  cognisable  only  in  Parliament;  and  declares 
that   debates    or   proceedings    in    Parliament   ought   not   to    be 
impeached  or  questioned  in  any  court  or  place  out  of  Parliament. 
The  decision  was  not,  indeed,  actually  reversed ;   nor,  in  strictness, 
was  it  erroneous,  for  the  plea  was  to  the  jurisdiction,  and  not  in  bar, 
as  it  ought  to  have  been  :   so  that  the  defence  was  not  formally  on 
[  ♦72  ]       *the  record  (5).     But  it  is  admitted  here  that,  in  principle,  that 

(1)  3  How.  St.  Tr.  293.  oeedingwas  coUusiyely  instituted,  but, 

(2)  See  3  How.  St.  Tr.  319,  333.  he  said,  it  appeared,  from  documents 

(3)  2  Show.  471.     ^.  C.  13  How.  then  in  the  possession  of  a  descendant  of 
St.  Tr.  1369.  Sir  W.  WiUiams,  that  at  least  the  form 

(4^  1689.     10  Com.  Journ.  215.  of  payment  of  8,000?.  (which  is  said  in 

(o)  The  Attorney-0e7ieralhere si&ted      Shower  to  have  been  accepted  for  the 

that  it  had  been  suggested  that  the  pro-      10,000?.)    was    gone    through.      He 
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decision  cannot  be  supported ;  and  such  an  admission  is  conclusive    Stockdalb 
against  the  plaintiff.     The  act  complained  of  here  is  as  much  done     hanbabis 
by  the  whole  House  of  Commons  as  the  publication  by  the  Speaker 
in  Rex  v.  Williams  (i).    No  just  distinction  can  be  supjgested  between 
criminal  and  civil  proceedings :  if  there  be  no  criminal  liability, 
there  can  be  no  civil  liability. 

In  Jay  v.  Topham  (2)  the  defendant  was  sued  for  false  imprison- 
ment ;  he  pleaded  to  the  jurisdiction,  that  he  was  serjeant-at-arms 
to  the  House  of  Commons,  and  had  taken  the  plaintiff  by  order  of 
the  House.     The  plaintiff  demurred  to  the  plea,  as  being  pleaded 
after  full  defence,  and  yet  not  answering  all  the  declaration :  and 
there  was  judgment  of  respondeat  ouster.     After  the  Eevolution, 
this  case  brought  before  the  House  of  Commons  on  the  defendant's 
petition,  and  referred  to  a  committee  of  privileges.     The  House 
resolved  that  the  judgment  was  illegal  (3).       The  two  surviving 
Judges,  Pemberton  and  Jones,  being  brought  before  the  House, 
defended  themselves  on  the  ground  that  the  plea  should  not  have 
been  to  the  jurisdiction  :  but  they  admitted  fully  that  the  defence 
was,  if  properly  pleaded,  *a  valid  one.     In  fact,  however,  it  seems       [  •TS  ] 
that  there  was  a  plea  in  bar,  which  was  over-ruled,  as  appears  from 
Nelson  (4),  and    from    Topham" s    petition  (5).      The  two  Judges, 
therefore,  had  knowingly  violated  the  law,  to  gratify  the  Court 
party,   and  were   not    treated   with   undeserved  severity  by  the 
Commons.     The  record  is  not  in  the  Treasury ;  it  was  taken  up  to 
the  House  of  Commons  on  the  occasion  of  the  petition,  and  probably 
not  returned.     Verdon  v.  Topham  (e)  was  an  action  of  the  same 
kind  against  the  same  party  :  there  was  a  plea  to  the  jurisdiction, 
and  judgment  of  respondeat  ouster ;  but  little  else  appears.     Lord 
Peterborough  v.  Williams  (7)  was  an  action  of  scandalum  magnatum 
against  the  Speaker,  for  reflections  on  the  plaintiff  contained  in 
Dangerfield's  Narrative.     The  same  matter  was  pleaded  as  in  Rex 
V.  Williams  (8)  ;  but  it  does  not  appear  that  judgment  was  given, 

obeerved,  however,  that  Sir  W.  WU-  (2)  Note  (a)  to  BurdeU  v.  Ahhot,  14 

liams  afterwards  became  a  favourite  of  East,  102. 

the  Duke  of  York,  and  was  employed  (3)  12  How.  St.  Tr.  821. 

in  theprosocution  of  the  Seven  Bishops:  (4)  2  Nels.  Abr.  1248,  was  referred 

12  How.  St.  Tr.  183,  see  225,  ?«.     As  to;  but  Verdon  v.  Topham,  T.  Jones, 

an  instance  of  the  ostensible  exaction  208,  is  the  case  there  named. 

of  a  fine,  he  referred  to  Sir  5.  Bet-  (5)  10  Com.  Joum.  164. 

nardiston's    case,    in    the  proceedings  (6)  2  T.  Jones,  208. 

between  Skinner  and  The  East  India  (7)  2  Show.  505  ;    13  How.  St.  Tr. 

Cimipany,  3  Hats.  Pr.  345.  1437. 

(1)  2  Show.  471,     S.  C\  13  How.  St.  (8)  13  How.  St,  Tr.  1369,     8.  C.  ? 

Tr.  1369.  Show.  471^ 
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Stockdalb  and  the  suit  seems  to  have  been  compromised.  Dangerfield  himself 
.HAifSARD.  was  prosecuted,  1  Jac.  II.,  for  publishing  the  Narrative  (i),  and 
convicted;  but  whether  the  circumstances  of  the  publication 
afforded  any  defence  under  privilege  does  not  appear.  The  severity 
of  the  punishment,  however,  shows  the  feeling  which  existed  as  to 
the  publication,  at  the  time  of  the  trial,  and  the  spirit  in  which, 
probably,  the  proceedings  were  conducted. 

The  ultimate  result  of  the  cases  of  this  period  is,  that  no  criminal 
or  civil  liability  is  incurred  for  acts  done  by  the  authority  of  either 
House  of  Parliament.  It  is  true,  that  the  bill  for  reversing  the 
[  *74  ]  judgment  against  Williams  *was  not  carried.  It  passed  the  House 
of  Commons,  but  not  the  Upper  House.  The  reason  is  supposed 
to  have  been,  that  it  was  meant  to  indemnify  Williams,  but  that 
there  was  no  fund.  It  was  thought  hard  that  Sawyer,  the  Attorney- 
General,  should  be  made  to  furnish  the  indemnity;  and  he  had 
friends  in  the  House  of  Lords.  The  proposed  Act  was,  in  its 
nature,  private:  bnt  the  principle  of  the  decision  had  been 
disaflBrmed  by  the  Bill  of  Rights. 

Since  the  Revolution,  there  has  been  only  one  instance  in  which 
actions  have  been  brought  for  any  thinjy  done  by  the  authority  of 
the  House,  namely,  the  case  of  Sir  Francis  Bnrdett.  Bttrdett  v. 
Ahhot(2)  was  an  action  of  trespass  against  the  Speaker  for  false 
imprisonment ;  and,  in  principle,  it  cannot  be  distinguished  from 
an  action  on  the  case  for  libel.  Holroyd,  who  was  counsel  for  the 
plaintiff,  argued  that  the  common  law  courts  could  judge  of  the 
law  of  Parliament  upon  the  question  arising  incidentally :  but  he 
failed  to  show  that  the  question  there  did  arise  incidentally.  The 
Attorney-General,  Sir  V.  Gibbs,  showed  that  the  case  could  not  be 
distinguished  from  those  which  had  arisen  upon  habeas  corptis. 
And  that  proposition  was  adopted  by  the  Judges,  who  held  that 
the  question  arose  as  directly  in  the  case  before  them  as  it  would 
have  done  on  a  proceeding  upon  habeas  corpus.  So,  here,  the  case 
is  as  if  the  House  of  Commons  had  committed  the  plaintiff  for 
suing,  and  he  had  brought  himself  up  by  habeas  corpus.  In  Burdett 
V.  Cohnan  (3)  the  action  was  against  an  officer  of  the  House:  the 
same  defence  was  pleaded  as  in  the  former  case ;  but  the  plaintiff 
new  ^assigned  for  excess,  and  the  defendant  had  a  verdict.  That 
case  also  was  taken  up  to  the  House  of  Lords,  for  judgment  non 

(1)  Rex  V,  Danyerfidd,  3  Mod.  68.  In  Dom.  Proc.  5  Dow,  165. 

(2)  In    K.    B.    12    R.  R.   450    (14  (3)  In  K.  B.  12  B.  R.  478  (14  East, 
East,  1).     In  Exch.  Ch.  4  Taunt.  401.      163).     In  Dom.  Proc.  5  Dow,  170, 


[•75] 
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^  obstante  rered'cto  :  and  in  that  also  it  was  held  that  the  complaint  Stockdalb 
was  answered,  and  that  the  warrant  of  commitment  would  have  hakb'ard. 
sufficed  on  return  to  a  habeas  corpus.  Now  the  decisions  must 
have  been  the  same,  if  the  actions  had  been  in  case  for  publishing 
the  warrant,  which  was  prima  facie  a  libel,  and  the  defendants  had 
justified  under  the  order  of  the  House.  It  is  observable,  too,  that 
Burdett  v.  Colmnn  (i)  shows  that  there  is  no  distinction  between 
the  case  of  the  Speaker  and  that  of  a  servant  of  the  House. 

Many  instances  have  occurred  in  which  such  actions  would  have 
been  brought  if  they  had  lain.    In  Shirley  v.  Fogg  (2)  the  defendant, 
a  member  of  the  House  of  Commons,  being  served  with  an  order  of 
the  House  of  Lords  to  answer  a  petition  of  appeal  by  the  plaintiff, 
referred   to  the  House  of  Commons   as  to  his  privilege.     The 
plaintiff  was  arrested  under  the  Speaker's  warrant,  but  escaped.    A 
fresh  warrant  issued  against  him ;  and  his  four  counsel,  Pemberton, 
Churchill,  Peck,  and  Porter,  were  taken  into  custody  by  the  serjeant- 
at-arms,  and  sent  to  the  Tower.     Four  writs  of  habeas  coipus  before 
the  House  of  Lords  were  taken  out ;  but  the  Lieutenant  of  the  Tower 
refused  to  obey.     The  main  question  between  the  two  Houses  was 
settled  at  a  later  period.     No  doubt  the  conduct  of  the  House  of 
Commons  was  wrong.     Had  there  been  any  remedy  by  action,  the 
parties  arrested  would  have  availed  themselves  of  it,  as  they  cannot 
be  supposed  to  have  been  ignorant  of  their  rights.    But  no  such 
proceeding  took  place.    The  cases  mentioned  on  the  other  side,  of 
abuses  of  privilege,  *confirra  this  argument ;  the  greater  the  abuses,        [  *7fi  ] 
the  stronger  is  the  argument  from  the  absence  of  any  proceeding 
for  a  remedy  by  action.    Littleton,  speaking  of  the   Statute  of 
Merton,  says  (3)  that  the  not  bringing  an  action  where  it  might 
be  brought  if  maintainable,  is  strong  proof  that  no  such  action  lies. 
The  omission,  in  the  present  instance,  cannot  be  accounted  for  by 
any  dread  entertained  of  the  House,  because  no  such  feeling  has 
prevented  the  suing  out  writs  of  habeas  corpus. 

Then,  as  to  the  cases  which  may  be  relied  upon  as  supporting 
the  jurisdiction  of  the  common  law  courts.  In  AtwylVs  case  (4), 
17  Edw.  IV.,  Atwyll,  a  member  of  the  House  of  Commons,  com- 
plained to  the  House  that  writs  of  ,^.  fa.  and  ca.  sa.  had  been  sued 
out  against  him  in  the  Exchequer.  What  took  place  was  a 
conference  between  the  two  Houses,  the  result  of  which  was  an  order 

(1)  In  K.  B.  12  B.  R.  478  (14  East,  (4)  1  Hate.  Pr.  48.    This  and  the 
163).     In  Dom.  Proc.  6  Dow,  170.  three  following  cases  are    from    tlje 

(2)  6  How.  St.  Tr.  1121.  ParHament  Rolls, 

(3)  Sect.  108.     Co.  Litt.  80  b, 
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Stockdale    by  Parliament,  in  the  form  of  an  Act,  with  the  royal  assent,  that 
Hansard,     the  writs  should  be  superseded  till  the  end  of  that  Parliament, 
saving  to  the  judgment  creditor  his  execution  after  that.     One 
object  of  this  Act  was,  that  the  judgment  creditor  might  have 
justice ;  for,  till  stat.  1  Jac.  I.  c.  13,  a  discharge  by  privilege  put 
an  end  to  the  debt ;  though  now,  by  that  Act,  the  debt  is  revived 
after  the  end  of  the  Parliament  (i).     Therefore,  in  particular  cases, 
it  was  customary  to  pass  Acts  for  preserving  the  creditors'  remedy, 
when  members  were  discharged  by  privilege.    But  no  inference  arises 
[  *77  ]        from  this  in  favour  *of  the  power  claimed  for  the  common  law  courts. 
Larke's  case (2),  Gierke' 8cei,se  (3),  and  //?/rf^'«case  (4), are  to  be  explained 
on  the  same  ground.     In  The  Prior  of  Malton's  case  (5)  an  action 
was  commenced  against  the  defendants  for  arresting  the  Prior,  bv 
his  horses  and  harness,  on  his  return  from  Parliament ;  the  writ 
reciting  that  members  ought  to  be  free  eimdo  et  redeiinda.     Wliat 
the  result  was,  does  not  appear :  the  case  therefore  proves  nothing. 
In  Trenynnard's  case  (6)  the  sheriff  was  sued  for  an  escape  from 
j&nal  process ;  and  the  defendant  pleaded  that,  while  Trewynnard 
the  prisoner  was  in  his  custody,  he  was  discharged  by  the  King's 
writ  of  privilege,  as  a  member  of  the  House  of  Commons,  arrested 
while  coming  to  Parliament.      The  plea  was   demurred  to;   but 
there  was  no  judgment :   so  that  the  case  proves  nothing.    But 
an  argument  for  the  sherifif  is  extant  in  Dyer  (7),  containing  this 
passage  :  **  Although  Parliament  should  err  in  granting  this  writ, 
yet  it  is  not  reversible  in  another  Court,  nor  any  default  in  the 
sherifif."     In  Donne  v.  Walsh  (8)  the  defendant  was  sued  in  debt  in 
the  Exchequer.     He  pleaded  a  writ  of  privilege,  which  set  out  a 
custom,  that  neither  members  nor  their  servants,  coming  to  Parlia- 
ment, ought  to  be  arrested  or  impleaded ;  and  averring  that  he  was 
a  servant  of  the  Earl  of  Essex,  so  coming  &c.,  prayed  judgment. 
The  plaintiff,  in  his  replication,  prayed  that  the  writ  might  be 
disallowed,  for  that  there  was  no  such  custom.     The  Barons  con- 
[  '78  ]       suited  the  Judges  of  both  the  other  *Courts,  found  that  there  was 

(1)  It  18  remarkable  that,    in   this  (3)  1  Hats.  Pr.  34,  39  Hen.  VI. 
Btatute,  s.  2,  it  was  thought  necessary  (4)  1  Hats.  Pr.  44,  14  Edw.  IV. 

to  make  an  express  provision  that  no  (5^  1  Hats.  Pr.l2,9Edw.IL   Citing 

sherilf,  &c.,  fi-om  whose  custody  any  p.  20  of  Prynne's  Animadversions  on 

person  taken  in  execution  should  be  4  Inst 

delivered  by  privilege  of  Parliament  (6)  1  Hate.  Pr.  59,36  &  37  Hen.  VTH, 

should  be  chargeable  with  '*  any  action  (7)  i  Dyer,  61  b. 

whatsoever,    for    delivering    out    of  (8)  1  Hats.   l*r.  41,    12   Edw.  IV. 

execution  any  such  privileged  person."  From  Prynne's  Register,  part  4,  752. 

(2)  1  Hats.  Pr.  17,  8  Hen.  VI, 
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no  such  custom  as  to  not  being  impleaded,  disallowed  the  writ,  and  Stockdalb 
put  the  defendant  to  answer.  Here  the  question  arose  incidentally :  hansabd. 
the  action  was  not  brought  for  an  act  done  by  the  order  of  the 
House ;  but  it  merely  involved  incidentally  a  question  of  personal 
privilege.  The  same  explanation  applies  to  Ryver  v.  Cosinsii).  In 
PledalVs  case  (2)  the  Houses,  on  conference,  agreed  that  it  was  no 
breach  of  privilege  to  bind  a  member  by  recognizance  to  appear  in 
the  Star  Chamber  after  the  end  of  the  Parliament,  for  matters  not 
connected  with  his  character  as  a  member.  That  proves  nothing 
as  to  the  present  question.  In  Cook*8  case  (3)  a  dispute  arose 
between  the  Lord  Chancellor  and  the  House  of  Commons,  whether 
members  were  privileged  from  being  served  with  subpoena ;  and  a 
search  for  precedents  was  directed,  but  no  report  was  made  during 
the  Parliament.  And,  besides,  that  also  was  a  mere  question  of 
personal  immunity. 

In  Benyon  v.  Evelyn  (4),  the  Statute  of  Limitations  was  pleaded 
in  bar  to  assumpsit  for  goods  sold  and  delivered.     The  plaintiff 
replied  that  defendant  was  a  member  of  the  House  of  Commons 
from  the  time  of  the  promise  to  the  death  of  King  Charles  I.,  when 
Parliament  was  dissolved  by  such  death ;  that,  from  thence  to  the 
Restoration,   there   was  no   Court    of    Chancery   from   which   an 
original  could  issue,  and  no  court  of  record  of  the  King  open  ;  and 
that  the  action  was  brought  within  six  years  of  29th  May,  1660. 
Rejoinder,  that  the  cause  of  action,  if  any,  accrued  on  10th  *July,        [  *7i)  ] 
21  Car.  I.,  and  that,  from  thence  to  the  death  of  Charles  I.,  and 
thence  hitherto,  the  Court  of  Chancery  and  the  superior  Courts  at 
Westminster  were  open,  &c.     Sur-rejoinder,  that   the  defendant 
was  a  member  till  30th  January,  1649,  so  that  the  plaintiff  could 
not  sue  an  original  or  bill  against  him,  and  that,  from  thence  till 
29th  May,  1660,  there  were  no  Courts,  &c. :  to  which  the  defendant 
demurred.     Here  it  was  agreed  that,  even  if  the  member  had  been 
privileged,  the  defence  was  not  answered,  stat.  21  Jac.  I.,  c.  16, 
containing  no  exception  in  such  case.      The  dicta  of  Bridgman, 
Ch.  J.,  as  to  the  privilege,  were  therefore  extra-judicial,  and   a 
parade  of  authorities  on  the  subject  was  unnecessary.     Farther,  if 
privilege  would  have  constituted  a  defence,  the  question  would  only 
have  arisen  incidentally:  so  that  the  dicta  at  most  show  merely 
that  the  Courts  may  determine  the  question  of  privilege  if  it  arise 

(1)  1  Hats.  Pr.  42, 12  Edw.  IV.  from  Dewes*8  Journal.     See  also  O. 

(2)  Cited,  14  East,  47,  from  Prynne's      Bridgm.  Judgments,  351 . 

Reg.,  part  4,  p.  1213.  (4)  0.  Bridgm.  Judgments,  324, 

(3)  1  Hats.  Pr.  96,  26  Elw.     Oit^ 
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Stockdale    incidentally.     Bayley,  J.  so  understood  the  observations :  Burdett 
Haxs'ahd.     v.  AbiM  (l).     Further,  it  appears  that  Bridoman  did  not  believe 
that  the  House  had  passed  a  resolution  declarin.<]^  it  breach    of 
privilege  to  file  an  original  against  a  member.      Bridoman  relies 
upon  Trewynnard's  ease  (2),  and  others  which  have  been  already 
explained.     He  relies  also  on  a  case  in  the  reign  of  Edw.  III.  (3), 
saying  that  there  the  Judges  proceeded,  notwithstanding  a  resolution 
and  command  to  surcease.     That  case  was  assize  of  a  novel  dis- 
seisin, in  which  the  question  was,  whether    the   tenant  was    a 
bastard   or  not.      The   point   was    referred   to  the  Bishop,    who 
[  *so  ]       certified  (4)  to  the  Judges  of  assize  that  he  was  ^stating  the  facts. 
The  tenant  caused  it  to  be  suggested  in  Parliament  that  the  Bishop 
had  certified  against  the  common  law,  and  prayed  remedy.     There 
was  then   a  writ  to  the  justices  of  assize  to  surcease ;  but  they 
took  the  assize  nevertheless,  in  right  of  the  damages,  and  adjourned 
the  parties  to  the  Common  Pleas.   Then  a  writ  came  to  them  to  cause 
the  record  to  be  brought  to  the  council  before  the  Bishop  of  L.  and 
two  other  Bishops,  to  try  if  the  cause  assigned  by  the  Bishop  for 
bastardy  were  good.     They  adjudged  the  certificate  good.     After- 
wards, because  the  justices  of  assize  had  taken  the  assize  contrary  to 
the  writ,  the  Chancellor  reversed  their  judgment  before  the  council, 
where  it  was  adjudeed  as  the  Bishop  had  certified,  and  ordered  the 
record  back  into  the  Common  Pleas.     There  it  was  adjudged  that 
the  plaintiff  should  recover,  because  the  Bishop  had  certified  that 
the  tenant  was  bastard.      But  it  is  said  that  the  justices  took  no 
regard  of  the  reversal  before  the  council,  because  that  was  not  a 
place  where  the  judgment  could  be  reversed.     Now  it  does  not 
appear  that  the  writ  to  surcease,  in  this  case,  was  issued  by  Par- 
liament.    In  Fitzherbert*s  (5),  Brooke's  (6),  and  Rolle's  (7)  Abridg- 
ments, this  case  is  cited  merely  to  show  that  the  Judges  consider 
themselves  bound  by  the  Bishop's  certificate,  without  regard  to  the 
grounds  on  which  it  proceeds.      Even  if  the  writ  issued  from  Par- 
liament, the  case  does  not  support  Buidoman's  doctrine  that  the 
Courts  will  not  obey  a  writ  to  surcease  from  proceedings  against  a 
member :  for  it  does  not  appear  that  the  tenant  was  a  member. 
[  •SI  ]        Bridoman   relies   also   on    Staimtnu  v.   Staunton  (8).      *That   was 

(1)  14  East,  33.  (5)  See  Fitz.Gr.  Abr,  Bastardy,  p].  8. 

(2)  1  Uats.  Pr.  59.  (6)  See  Bro.  Abr.,  Bastardy,  pi.  21. 

(3)  Year  B.  Pasch.    39  Edw.  in.  (7)  See  2    Roll.   Abr.    692,   1.    35, 
f.  14  A.     See  Lib.  Ass.  38  Edw.  III.  Triall  (E)  pi.  1. 

f.  224  B.  pi.  14.  (8}  Fitz.  Gr.  Abr.  Voucher,  pi.  119. 

(4)  See  Vin.  Abr.,  Bastard  (K),  (L).      and  2  Rot.  Purl.  122  (14  Edw.  HI.). 
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Jormedon  in  the  Common  Pleas,  where,  a  question  arising  upon  an  Stockdalb 
averment  in  the  demandant's  counterplea,  he  **  sued  to  council  in  haksard. 
Parliament,  "  (which  seems  to  mean  that  he  took  the  opinion  of  the 
House  of  Lords),  whether  the  averment  could  be  so  made ;  and  the 
Lords  held  that  it  could.  A  writ  was  then  issued  to  the  Common 
Pleas,  reciting  the  opinion,  and  commanding  them  to  go  on.  The 
Judges  differing,  the  case  was  again  brought  before  Parliament, 
which  again  directed  the  Common  Pleas  to  proceed,  and  it  was 
accorded  in  Parliament  that  judgment  should  be  given  for  the 
demandant.  This  was  done ;  but  a  writ  of  error  was  brought,  so 
that  the  matter  again  came  before  the  Judges,  notwithstanding  the 
two  resolutions.  The  case  occurred  in  the  reign  of  Edward  III., 
at  which  time  it  was  not  unusual  for  the  courts  of  law  to  consult 
Parliament  in  cases  of  difficulty.  All  that  the  instance  shows  is 
that,  at  that  time,  the  courts  of  common  law  would,  in  a  case 
between  party  and  party,  hold  themselves  at  liberty  to  give 
judgment  contrary  to  the  opinion  of  the  Lords  delivered  in  a 
quasi- judicial  capacity.  It  has  no  connection  with  the  point  dis- 
cussed by  Bridgman,  or  with  the  present  question.  There  was  no 
point  of  privilege  involved. 

In  1681  (33  Car.  II.),  Fitzharris  (i)  had  been  impeached  for 
high  treason ;  and  the  Lords  resolved  (a  question  having  arisen 
whether  such  impeachment  should  be  in  the  case  of  a  commoner) 
that  the  case  should  be  proceeded  with  in  the  ordinary  course  of 
law.  The  House  of  Commons  passed  a  resolution  against  the 
♦resolution  of  the  House  of  Lords :  and,  two  days  after,  Parlia-  [  *S2  ] 
ment  was  dissolved.  Then  Fitzharris,  being  indicted  in  this  Court, 
pleaded  in  abatement  that  an  impeachment  was  depending:  and 
the  plea  was  overruled,  and  judgment  of  respondeat  omter  given. 
The  only  point  there  determined  was,  that  an  impeachment  in  a 
Parliament  which  was  dissolved,  did  not  abate  an  indictment  in 
the  common  law  courts  (2).  That  has  nothing  to  do  with  any 
question  of  privilege.  In  Knoxcles's  case  (or  Lord  Banlmi^'s 
case  (3) )  the  defendant  was  indicted  for  murder,  as  Charles 
Knowles,  and  pleaded  in  abatement  that  he  was  Earl  of  Banbury, 
which  was  no  doubt  a  good  plea.    A  replication,  that  he  had 

(1)  8  How.  St.  Tr.  223.  vol.   29,  p.  514.     As  to  publications 

(2)  In    Warren  Hastings's  case,   it      on  this  subject,  see  2  How.   St.  Tr. 
was  resolved  by  both  Houses,  in  1791,      1446,  ». 

that  the  dissolution  of  Parliament  does  (3)  12  How.  St.   Tr.    1167.     S.   C. 

not  abate    a  pending  impeachment.      2  Salk.  509 ;    1  Ld.  Ray.  10. 
See    Par).    Hist.    vol.    28,    p.    1018, 
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Stockdale  petitioned  the  House  of  Lords  to  be  tried  by  his  peers  as  Earl 
Hansard,  of  Banbury,  and  that  the  petition  had  been  dismissed,  was  held 
bad  on  demurrer ;  and  properly;  for  the  proceeding  of  the  Lords 
was  coram  non  judice,  they  having  no  jurisdiction  in  such  cases 
unless  on  reference  to  them  by  the  Crown;  in  fact,  the  Crown 
sometimes  decides  such  cases  upon  the  advice  of  its  own  law 
officers,  as  in  the  case  of  the  Huntingdon  Peerage.  This  is  there- 
fore no  authority  on  privilege.  The  attempt  was  to  plead  an 
adjudication,  but  no  regular  adjudication  was  shown.  Neither 
House,  as  such,  had  any  interest  in  the  question. 

In  Ashby  v.  White  (i)  the  question  was  one  in  which  the  Houses 
of  Parliament  had  no  interest:  it  turned,  according  to  Holt,  Ch.  J., 
on  common  and  statute  law.  Three  Judges  against  Holt,  Ch.  J. 
[  '88  ]  decided,  in  the  King's  Bench,  *that  such  action  did  not  lie.  On 
error,  in  the  House  of  Lords,  of  the  ten  Judges  present,  one  doubted, 
five  held  that  the  action  did  not  lie,  and  four  that  it  did.  It  was 
decided  by  fifty  Lords  against  sixteen  that  it  did  lie  (2).  Lord 
Mansfield,  in  Milliard  v.  Sei^eant  (3),  disapproved  of  the  decision. 
But,  at  any  rate,  it  has  no  bearing  upon  a  case  where  an  express 
resolution  of  the  House  of  Commons  is  judicially  before  the  Court. 
This  remark  applies  to  later  cases,  in  which  it  has  been  held  that 
such  action  lies ;  but  in  none  of  which  was  there  any  conflict 
as  to  privilege  between  the  House  and  a  court  of  law :  Milicard  v. 
Serjeant  (3),  Drewe  v.  Coulton  (4),  Fox  v.-  Corbett  (6). 

The  Ihvchess  of  Somerset  v.  The  Earl  of  Manchester  (6)  is  some- 
times referred  to  for  the  dicta  contained  in  it.  There,  in  a  case 
before  the  Delegates,  in  which  the  validity  of  a  will  was  in  ques- 
tion, the  defendant,  being  a  peer,  wrote  a  letter  to  the  Delegates 
demanding  forty  days'  privilege,  to  put  off  the  sentence,  before 
the  session  of  Parliament.  This  letter  the  Delegates  might  have 
disregarded  entirely.  They  came,  however,  to  five  resolutions, 
importing,  first,  that  they  would  not  notice  a  demand  of  privilege 
made  by  letter,  biit  only  one  signified  by  writ  of  privilege  under 
the  great  seal:  secondly,  that,  when  questions  of  privilege  of 
Parliament  come  legally  before  the  Courts,  they  are  the  proper 
Judges  to  allow  or  disallow  the  privilege :  thirdly,  that  privilege 
was  not  to  be  allowed  to  a  party  sued  alieno  jure :  fourthly,  that 
the   Earl  had   not   privilege  for  fofty  days   before   the  session  : 

(1)  2  Ld.  Kay.  938.     S.  C.  14  How.  (4)  6  B.  R.  3^6,  w.  (1  East,  563,"  n.). 
'  St.  Tr.  695.  (5)  1784.     Cited  14  East.  62. 

(2)  2  Ld.  Ray.  958.  (6)  Prj-nne's   Eeg.,   part    4,    1214, 

(3)  Note  {b)  to  14  East,  59.  a.d.  1663.  * 
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*fifthly,  that  the  Judges  were  not  bound  to  proceed,  in  courts  of    stockdalb 

justice,  according  to  the  votes  of  either  House  in  cases  of  privilege^     Hansard. 

but  according  to  the  known  laws  of  the  realm,  their  oaths  and        [  *84  ] 

trusts :  sixthly,  that  they  might  pass  sentence  without  breach  of 

privilege,   the  Earl's   personal  attendance  not   being  necessary. 

They  passed  sentence  accordingly.     But,  of  these  resolutions,  the 

first  is  clearly  wrong,  if  meant  to  affirm  that  privilege  can  never 

be  noticed  except  when  there  is  a  writ  of  privilege*     The  second, 

from  the  cases  cited  (i),  appears  to  refer  only  to  those  instances 

where  the  question  arises  incidentally.     The  third  is  unimportant 

here.     The  fourth  would  alone  have  been  sufficient  to  decide  the 

case.     The' fifth  is  purely  gratuitous,  there  being  no  resolution  of 

the  fiouse  before  the  Delegates. 

The  decision  in  Tlie  Ducliess  of  Kingston's  case  (2)  against  the 
conclusiveness  of  a  former  sentence,  when  disputed  by  a  person 
not  party  to  the  suit  in  which  it  was  given,  cannot  militate  against 
the  principle  here  argued  for  by  the  defendant. 

In  Mr.  Long  Wellesley's  case  (3)  a  member  of  the  House  of 
Commons  was  committed  by  Lord  Chancellor  Brougham  for  con- 
tempt in  detaining  a  ward  of  Chancery :  a  committee  of  the  House 
disallowed  the  claim ;  and  the  Chancellor  disallowed  it  also. 
The  decision  of  the  Court  was  in  accordance  with  the  resolution 
of  the  House.  In  Mr,  Lechniere  Cluirlton's  case  (4)  Lord  Chancellor 
CoTTEMHAH  Committed  a  member  of  the  House  of  Commons  for  a 
contempt.  The  member  petitioned  *the  House :  but  the  committee  [  *85  ] 
of  privileges  decided  against  his  claim  of  privilege.  The  Lord 
Chancellor  appears  to  consider  the  House  the  proper  tribunal 
to  decide  the  question,  and  does  not  say  how  he  should  have  acted 
if  their  decision  had  been  different  (5). 

HI.  Assuming  that  this  Court  were  competent  to  eijquire  into 
the  existence  of  the  privilege,  it  may  be  shown  that  the  power  of 
printing  and  publishing  reports  and  papers,  though  of  a  criminatory 

(1)  Donjie  V.  Walahy  1  Hat.  Pr.  41.  the  Law  and  Custom  of  the  Parlia- 
See  ante,  p.  378.  Ryver  v.  CosinSy  mente  of  England"  (1690),  in  which  it 
1  Hats.  Pr.  42.     See  ante,  p.  379.  is  stated  that  the  Houses,  though  now 

(2)  20  How.  St.  Tr.  355.  sitting  sepai-ately,  continue  one  Court; 

(3)  34  R.  R.  159  (2  Russ.  &  My.  that  the  Parliament  gives  law  to  other 
639).  Courts,   and  therefore  ought  not  to 

(4)  45  H,  R.  6»  (2  My.  &  Cr.  316).*  receive  it  from  them  (pp.  36, 37) ;  and 

(5)  The  Attorney 'Qtiitral  here  cited,  that  '*  it  doth  not  belong  to  the  Judges 
in  addition  to  the  authorities  before  to  judge  of  any  law,  custom,  or  pnvi- 
adduced  by  him  from  text   writers,  lege  of  Parliament"  (p.  9). 

^"L^JL  Parhamentaria,  or  a  Treatise  of 


3»4  1889.    Q.  B.     9  AD.  &  EL.  85—86.  [tt.R. 

Stookdale  nature,  fot  public  information  and  benefit,  has  long  existed.  If 
Hansard.  ^^^  House  has  power  to  order  the  publication,  it  must  follow  as  a 
necessary  consequence  that  no  action  will  lie ;  for  criminatory 
matter  published  by  lawful  authority  cannot  be  a  libeL  The  fact 
of  sale  for  money  can  be  no  material  ingredient  in  the  offence ; 
nor  does  it  appear  by  the  plea  that  the  paper  in  question  was 

BOld(l). 

It  is  conceded  that  a  publication  confined  to  the  use  of  members 
is  lawful ;  yet  the  evil  now  complained  of  must  result  to  the  party 
inculpated,  in  an  equal  or  greater  degree,  from  this  limited 
circulation.  It  is  presumed  that  every  member  of  the  Upper  as 
well  as  the  Lower  House  may  read  it.  If  the  language  is  not  action- 
able per  86  as  verbal  slander,  he  may  repeat  it  to  others.  The 
slander  may  thus  obtain  general  publicity ;  yet  not  a  copy  can  be 
[  'se  ]  sold,  or  shown  to  the  party  injured ;  and  *he  is  thus  deprived  of  all 
means  of  vindicating  his  character. 

That  the  law  may  not,  in  the  case  either  of  limited  or  of  general 
circulation,  afford  a  remedy  by  action,  is  no  argument  against  the 
authority  of  the  House ;  for  there  are  many  instances  of  injury 
without  remedy  by  suit  or  indictment :  the  most  opprobrious  terms, 
within  certain  limits,  may  be  used,  in  speech,  to  assail  the  character 
of  man  or  woman,  and  yet  the  law  afford  no  redress.  The  policy 
of  the  law  excludes  such  a  remedy  ;  and  the  private  injury  is  more 
than  balanced  by  the  public  benefit.  The  difiiculty  of  drawing  the 
line  between  a  limited  and  a  general  circulation  is  itself  a  proof 
that  no  distinction  exists.  How  many  copies  are  to  be  printed  ? 
Are  the  wants  of  a  future  House  as  well  as  the  present  to  be  pro- 
vided for  ?  What  is  to  be  done  with  the  copies  on  a  dissolution  *? 
Are  the  Peers  to  have  them  ?  And,  if  they  are,  may  copies  be 
supplied  to  the  Judges,  Attorney  and  Solicitor-General,  and  others 
summoned  to  attend  the  Lords  by  writ  ?  If  the  members  of  the 
House  of  Commons  are  alone  to  have  copies,  what  use  is  to  be 
made  of  them  ?  May  a  member  read  his  copy  from  the  hustings 
in  his  own  vindication.  On  his  death,  what  are  his  executors  to 
do  with  it  ?  Are  they  to  burn  the  copy,  or  will  it  be  a  decastavit 
to  do  so?  Similar  questions  may  be  asked  in  the  case  of  a  member 
resigning  his  seat.  On  a  dissolution,  are  all  copies  to  be  burnt  ? 
Is  it  indictable  to  deliver  c(Jpies  to  public  libraries,  or  to  give  them 
in  exchange  for  other  public  papers  to  a  foreign  state,  agreeably  to 

(1)  It  does  not  appear  on  the  record  that  the  selling  is  either  complained 
of  or  confessed. 
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a  recent  arrangement  ?  Can  a  rule  which  it  is  impossible  to  obey,  Stockdale 
at  least  without  preposterous  results,  be  sanctioned  by  the  law  of  hanb'ard. 
the  land  ? 

There  are  three  modes  of  proving  the  existence  of  privilege.        [  87  ] 
1.  By  the  necessity  of  it.     2.  By  long  usage.     3.  By  long  acquies- 
cence in  it. 

1.  As  to  the  necessity  here.  There  may  not  be  a  physical  neces- 
sity, as  there  is  for  permission  to  a  member  to  enter  the  House  and 
take  his  seat ;  but  there  is  a  like  necessity  to  that  which  is  recog- 
nized as  the  foundation  of  the  more  limited  right  of  circulation 
among  members.  There  is,  in  fact,  no  absolute  necessity  even  for 
such  limited  privilege,  since  every  member  may  be  present,  and 
may  hear  every  paper  and  proceeding  read  over.  But  in  practice 
this  would  be  impossible,  or  so  inconvenient  that  the  House  could 
not  efficiently  discharge  its  functions  if  this  right  to  print  for  its 
own  use  were  not  allowed.  Now  it  is  the  same  kind  of  necessity 
which  exists  for  the  same  mode  of  communicating  information  to 
the  whole  constituency.  The  theory  of  the  constitution  supposes 
a  constant  intercourse  between  the  representative  and  the  consti- 
tuent. The  constituent  petitions  the  House,  and  the  House  informs 
the  constituent.  This  intercourse  does  not  involve  the  publication 
of  all  proceedings,  but  only  of  those  which  concern  the  consti- 
tuents :  some  are  necessarily  secret.  But  even  as  early  as  the  reign 
of  Henry  VHI.,  the  Chancellor,  on  a  prorogation  of  the  Parliament, 
desired  the  members  to  report  to  their  electors  what  had  been  done. 

The  Parliament  has  been  called  omnipotent  (i).  It  has  powers 
of  so  extensive  a  nature  that  many  measures,  which  it  is  competent 
for  the  Legislature  to  introduce,  would  not  be  submitted  to,  if  there 
were  no  means  of  explaining  their  object  to  the  people,  or  pointing 
out  their  necessity.  Thus  the  dissolution  of  monasteries  was  *pre-  [  ♦88  ] 
ceded  by  a  pubUcation  of  the  abuses  which  were  reported  to  prevail 
in  them.  The  Exclusion  Bill  in  the  reign  of  Charles  H. ;  the 
Begency  Bills,  George  III. ;  the  bills  repeatedly  passed  for  sus- 
pending the  Habeas  Corpus  Act;  the  Acts  for  the  abolition  of 
slavery,  the  reform  of  corporations,  the  amendment  of  the  poor- 
laws,  are  also  instances  of  great  legislative  changes,  to  which  the 
people  were  to  be  reconciled  by  circulating  among  them  informa- 
tion, or  by  the  previous  publication  of  feports  which  were  in  their 
nature  criminatory.  The  report  which  gives  rise  to  the  plaintiff's 
action  is  another  instance  in  which  it  was  useful  to  explain,  and 

(1)  1  Bl.  Com.  161. 
B.B. — ^VOL.  XLvni.  25 
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Stockdalb  justify  to  the  public,  the  introduction  of  new  regulations  and  addi- 
Hansard,  tional  restraints :  one  of  these,  viz.  the  exclusion  of  certain  books 
from  prisons,  occasioned  the  reference  to  the  plaintiff's  book  of 
which  he  now  complains.  The  inquisitorial  powers  of  the  House 
cannot  be  exercised  with  effect,  or  with  justice  to  accused  parties, 
unless  the  right  of  publishing  charges  be  allowed  to  it.  In  the 
case,  a  few  years  ago,  of  a  magistrate,  Mr.  Kenrick,  against  whom 
certain  charges  were  adduced  in  the  House,  the  publicity  of  the 
investigation  was  as  beneficial  to  the  party  himself  as  to  others. 
The  two  Houses  may  enquire  into  the  competency  or  conduct  of  a 
Judge,  and  address  the  Grown  to  remove  him:  yet  the  public 
would  doubtless  be  dissatisfied  at  the  removal,  unless  the  grounds 
of  it  were  made  known.  Can  it  be  maintained  that  the  Judge  in 
such  a  case  might  sue  the  Speaker  for  directing  the  publication 
of  the  evidence? 

As  to  part  of  the  proceedings,  viz.  the  votes  and  many  of  the 
orders  of  the  House,  and  the  journals  of  both  Houses,  there  is  an 
absolute  necessity  for  publishing  them.  All  persons  are  supposed 
[  *89  ]  to  be  cognizant,  *and  are  bound  to  take  notice  of  them.  Each 
House  will  notice  the  votes  of  the  other.  The  orders  in  reference 
to  private  bills,  election  petitions,  &c.,  have  the  force  of  law,  and 
must  be  published  in  order  that  the  people  may  know  what  they 
are  bound  to  obey.  The  journals  are  publici  juris.  They  are  evidence 
in  the  Courts.  Any  one  may  inspect  and  copy  them.  Those  of 
the  Lords  are  records,  and  are  so  treated  in  all  Ck>urts,  though 
it  may  be  doubtful  as  to  the  Commons'  Journals  Will  an  action 
lie  for  criminatory  matter  entered  in  these  journals?  Against 
whom  will  it  lie,  the  printer,  the  Speaker,  or  the  Lord  Chancellor? 
If  no  action  lies  for  matters  contained  in  such  votes,  or  in  the 
journals,  what  distinction  is  there  between  them,  and  papers,  like 
the  reports,  which  have  become  part  of  the  proceedings,  and  been 
published  separately  ?  Formerly  the  votes  contained  every  thing, 
even  the  speeches  of  members.  Petitions  may  be,  and  sometimes 
are,  printed  in  a  supplement  to  the  votes.  This  very  report 
might  have  been  printed  in  the  supplement,  or  entered  on  the 
journals  in  consequence  of  a  debate  arising  on  it:  and,  ex  concesso, 
the  journals  may  be  printed  for  public  use. 

2.  Then  as  to  usage.  In  Lake  v.  King  (i)  the  Court  said  they 
would  take  judicial  notice  of  the  usage  of  Parliament,  after  they  had 
informed  themselves  of  it  by  enquiry.     There  is  abundant  evidence 

(1)  1  Saund.  133. 
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of  such  usage  in  the  present  case.  Numerous  instances  are  collected    Stockdalb 

in  the  report  of  the  Committee  of  the  House  of  Commons  on  this     hansabd. 

subject  (1) ;  and  there  are  many  others  to  the  same  *effect.     The       [  *i)0  ] 

result  is  this :  Before  the  invention  of  printing,  other  modes  must 

have  been  resorted  to  for  publishing  the  proceedings  of  Parliament. 

Statutes  were  formerly  proclaimed  in  the  county  courts.     There  is 

no  express  proof  of  the  usage  to  publish  proceedings  before  July  30th, 

1641 ;  even  the  practice  of  printing  for  the  use  of  members  is  not 

traced  to  an  earlier  period.     From  1641  till  1680,  the  Speaker  from 

time  to  time  appointed  a  person  exclusively  to  print  and  sell  specific 

papers;  the  form  of  appointment  is  seen  in  Thompson's  case  (2). 

In  1680  a  general  order  was  made,  and  this  order  has  been  renewed 

every  session  with  the  exception  of  1702,  when  it  was  suspended  for 

a  short  time.     This  applies  only  to  general  votes  and  proceedings : 

reports  and  miscellaneous  papers  have  been  printed  under  distinct 

orders ;  nor  does  it  appear  that  the  circulation  has  been  confined  to 

members.     The  numbers  printed  have  usually  far  exceeded  the 

number  of  members;  and  the  sale,  though  not  expressly  authorized. 

has,  in  fact,  always  prevailed.     If  it  be  objected  that  the  precedent 

originated  with  the  Long  Parliament,  it  may  be  answered,  that  it 

occurred  before  Charles   I.  left  London  for  the  North,  during  a 

period  when  a  regular  government  was  subsisting,  and  statutes  were 

passed  which  are  the  law  of  the  land.     In  1680  a  debate  occurred 

on  the  subject  of  printing  the  votes,  when  it  was  unanimously 

agreed   to  persist  in  the  practice ;  Mr.  Secretary  Jenkins  alone 

objecting,  not  on  the  ground  of  illegality,  but  because  it  was  "  a  sort 

of  appeal  to  the  people,"  and  was  "against  the  gravity  of  this 

assembly"  (3).     The  orders  for  printing  have  been  in  two  forms; 

one  directs  the  printing  generally,  *the  other  for  the  use  of  members.        [  *9i  ] 

A  debate  has  often  arisen  on  the  form  to  be  adopted.     Sometimes  a 

limited  circulation  has  been  enlarged  by  a  subsequent  unlimited 

order.    The  expense  of  printing  was  formerly  defrayed  by  the  sale ; 

since  the  expense  has  exceeded  the  receipt,  the  Treasury  has  paid 

the  deficiency.    In  one  way  or  another  the  practice  of  sale  has,  in 

fact,  prevailed  for  two  centuries ;  there  has  never  been  any  difficulty 

in  obtaining  copies;  and  reports,  like  those  on  the  South  Sea  Bubble, 

the  slave-trade  and  municipal  corporations,  wounding  the  feelings 

(1)  "Report  from  the  Select  Com-      Commons,  to  be  printed,  8  May,  1837.'* 
mittee  on  publication  of  printed  papers ;      See  p.  394 ,  post, 
with  the    minutes  of  evidence,   and  (2)  8  IIow.  St.  Tr.  1. 

appendix.     Ordered,  by  the  House  of         (3)  4  Pari.  Hist.  1306. 
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Stookdale    of  private  persons,  and  which  would  have  been  deemed  libels  under 
Hansabd.     other  circumstances,  have  circulated  without  restriction  during  all 
that  period. 

3.  Acquiescence  is  a  third  proof  of  the  existence  of  the  privilege. 
Except  Rex  v.  Williams  (i),  no  instance  of  an  action  or  indictment 
has  been  shown  until  the  present  plaintiff  brought  his  action. 
There  has  been  (as  Buller,  J.  said  in  Le  Caux  v.  Eden  (2)  )  a 
"universal  silence  in  Westminster  Hall."  The  action,  not  the 
publishing,  is  an  innovation.  It  is  pnmte  impressionism  and 
supported  by  no  analogy.  What  will  be  the  consequences,  if  the 
Speaker  is  to  be  held  liable  for  such  publications?  Suppose  a 
resolution  of  either  House  were  to  pass  criminating  the  ministers 
of  the  Crown,  and  were  to  be  published  in  the  minutes,  the  Lord 
Chancellor,  Speaker,  and  all  others  concerned,  are  hable  to  action 
or  indictment.  If  the  Speaker  refuses  to  authorise  the  publication 
of  papers,  the  House  may  send  him  to  the  Tower:  if  he  obej^s, 
the  party  aggrieved  may  sue  or  indict  him.  The  Postage  Act, 
[  ^92  ]  42  Geo.  HI.  (3),  by  giving  *the  power  of  sending  votes  and  pro- 
ceedings free  from  postage,  recognised  their  general  circulation  ; 
for  it  was  not  limited  to  the  case  of  papers  sent  to  members. 

Among  the  objections  which  have  been  urged  to  this  claim  of 
privilege  are, 

1.  That  it  alters  the  law  of  the  land,  by  legitimating  the  sale  of 
libels.  This  is  a  petitio  jyrincipii ;  it  assumes  that  the  privilege  is 
not  the  law  of  the  land. 

2.  That  the  exercise  of  the  right  inflicts  a  wrong,  and  that  there 
is  no  wrong  without  a  remedy.  This  again  is  begging  the  question. 
It  is  not  a  wrong  if  lawfully  done ;  and,  as  to  the  loss  or  incon- 
venience to  the  party,  the  law,  in  pursuit  of  a  greater  benefit,  does 
not  regard  it.  For  the  same  reason,  there  is  no  redress  for  an 
innocent  party  unjustly  indicted,  unless  malice  and  want  of 
probable  cause  be  shown ;  no  action  against  a  witness  for  evidence 
he  has  given ;  nor  against  counsel  for  what  he  says  in  the  discharge 
of  his  duty.  No  action  lies  for  commitment  by  either  House, 
however  arbitrary.  The  suspension  of  an  officer  by  his  commander 
is  another  instance  of  injury  done  with  impunity.  The  Postmaster- 
General  is  not  liable  for  the  loss  of  letters.  Confidential  com- 
munications;   literary  criticism;   exhibiting  articles  of  the  peace 

(1)  13  How.  St.  Tr,  1369.  See  stats.  7  Will.  IV.  &  1  Vict.  c.  32, 

(2)  2  Doug.  602.  and  c.  34. 

(3)  Stat.  42  Geo.  HI.  c.  63,  8.  10. 
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containing  matter  of  defamation,  though  false ;  impressment  of  Stockdale 
seamen;  are  all  examples  of  loss,  pain,  or  injury,  for  which  the  hanbard. 
policy  of  the  law  provides  no  remedy  by  action. 

8.  It  is  objected,  that  this  privilege  is  not  among  those  claimed 
by  the  House  from  the  King  at  the  beginning  of  every  Parliament. 
The  answer  is  that  the  privileges  are  inherent  in  the  House,  and  as 
ancient  as  the  prerogative  of  the  Grown.  The  demand  is  a  mere 
form,  like  *the  consent  of  the  people  asked  for  the  Sovereign  at  the  [  •ss  ] 
coronation.  They  were  never  prayed  for  by  the  Speaker  until  the 
reign  of  Henry  IV. ;  and,  when  James  I.  asserted  that  they  were 
enjoyed  of  mere  grace  and  favour,  the  Commons  entered  a  protest 
on  their  journals,  which  was  torn  out  by  the  King  (i). 

4.  Again,  it  is  objected  that  the  immunity  claimed  is  unneces- 
sary, and  that  the  proceedings  would  be  sufficiently  circulated 
through  the  same  medium  as  the  debates.  But  there  is  a 
distinction  between  papers  and  debates.  The  former  are  published 
at  discretion,  and  by  the  order  of  the  House.  The  debates  are 
published  without  authority,  the  House  retaining  its  power  of 
conducting  them  in  secrecy  for  the  purpose  of  protecting  itself 
from  the  interposition  of  the  Crown. 

5.  It  is  said  that  all  useful  matter  may  be  published  without 
any  libel.  But  the  publication  of  some  reports  would  be  impossible 
if  every  thing  offensive  to  the  feelings  were  to  be  expunged.     To 

^  leave  blanks  for  names  would  only  aggravate  the  mischief.  It  has 
been  suggested  that  injured  parties  should  be  recompensed  out  of 
the  public  purse ;  but  that  would  be  an  undue  encouragement  to 
the  bringing  of  actions ;  and  the  suggestion  is  not  applicable  where 
parties  have  been  indicted.  The  Speaker,  for  instance,  in  such  a 
case,  could  not  be  indemnified  by  money  for  an  imprisonment. 

6.  It  is  objected  that  this  privilege  cannot  exist  by  prescription, 
being  one  that  must  have  arisen  within  time  of  memory.     This 
argument  would  deprive  the   *House  of  all  privileges ;    for  its        [  '94  ] 
separate  existence,  as  a  branch  of  the  Legislature,  can  hardly  be 

traced  beyond  legal  memory ;  indeed,  the  jurisdiction  of  this  Court, 

and  the  equitable  jurisdiction  of  the  Lord  Chancellor  and  of  the 

House  of  Lords  on  appeal,  either  have  arisen  in  times  comparatively 

recent,  or  rest  upon  fictions  to  which  a  modern  origin  can  be 

assigned.    The  power  of  a  court  of  oyer  and  terminer  to  prohibit 

the  publication  of  its  proceedings  during  a  trial,  was  not  established 

(1)  1  Com.  Joum.  668,  18  Dec.  authorities  referred  to  in  Holiday  v. 
1621.     1  Hats.  78,  79.    And  see  the      Pitt,  2  Stra.  986. 
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stockdale  before  1821  (i).  The  right  of  a  member  to  be  discharged  from 
Hansakd.  arrest  without  a  writ  of  privilege  is  of  recent  origin:  Holiday  v. 
Pitt  (2).  Even  a  commitment  by  the  House  of  Commons  for 
contempt  cannot  be  traced  farther  back  than  the  reign  of 
Elizabeth.  Although  the  lateness  of  the  invention  of  printing 
may  preclude  the  defendant  from  asserting  an  immemorial  right 
to  print,  yet  the  right  to  publish  in  some  mode  or  other  has 
substantially  existed  from  the  earliest  times;  and  this  is  enough 
to  support  the  claim.  Printing  has  superseded  the  old  mode 
of  proclamation  of  statutes  by  the  sheriff  (3),  and  may  itself  be 
superseded  by  some  other  invention. 

7.  As  to  the  argument  from  abuse,  all  power  is  capable  of  being 
abused.  The  unquestioned  right  of  commitment  for  contempt 
[  ♦95  ]  may  be  so.  The  privilege  of  freedom  *from  arrest  may  be  made  a 
shelter  for  fraudulent  debtors.  Freedom  of  speech  may  be  used 
as  a  licence  to  calumniate.  But  the  constitution  presumes  that 
the  Houses  of  ParUament,  as  well  as  the  courts  of  justice,  will 
usurp  no  undue  authority.  That  the  power  has  been  exercised 
with  moderation  may  be  inferred  from  the  fact  that  no  action  has 
been  attempted  since  the  Revolution,  until  that  lately  brought  by 
the  plaintiff  himself  (4) ;  at  least  this  inference  cannot  be  denied 
by  those  who  assert  that  such  publication  has  always  been 
actionable. 

Of  the  reported  cases  and  authorities  on  this  branch  of  the 
subject,  the  first  is  Lake  v.  King  (5).  There  an  alleged  libel  was 
contained  in  a  petition  to  a  committee  of  grievances,  copies  of 
which  had  been  printed  and  delivered  to  members  of  the  com- 
mittee. Though  there  had  been  no  order  of  the  House,  Hale,  Ch.  J., 
and  the  rest  of  the  Court,  took  judicial  notice  of  the  order  of  pro- 
ceeding and  practice  of  the  House,  and  on  that  ground  held  the 
action  not  maintainable.  On  the  same  principle  the  order  and 
practice  of  unlimited  distribution  entitles  the  defendant  to  judgment 
in  the  present  case.     The  next  case  is  Ilex  v.  IVillianu  (6).     Taken 

(1)  Ilt'x  V.  Clement,  23  R.  R.  260  See  32  How.  St.  Tr.  81,  109,  766,  779. 
(4  B.  &  Aid.  218).     In  the  argument  (2)  2  Stra.  985.      But  stat.  12  &  13 

in  Bex  v.  Clement^  referred  to,  p.  391,  Will.  III.  c.  3,  was  there  relied  upon, 
note,  jMtst,  it  was  stated  that  orders  (3)  Com.  Dig.  Parliament  (G.  23). 

in  restraint  of  publication  during  the  (4)  Si(»ckdaie  v.  Ilausanf,  2  Moody 

proceedings  were  made  on  the  trial  of  &  Bob.  9.     See  p.  394,  note,  jjwf. 
Wat9on  in  £.  B.,  in  1818,  and  on  that  (5)  1  Saund.  131  a. 

of  Brandrcth  under  the  special  com-  (6)  13  How.  St.  Tr.  1369. 

mission  at  Derby  in  the  same  year. 
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in  connection  with  the  9th  declaratory  clause  of  the  Bill  of  Bights,    Stookdalk 

1  W.  &  M.  sess.  2,  c.  2,  which  in  effect  reversed  the  decision  in  that     hansabd. 

case,  it  is  an  authority  for  the  defendants  (i).    Rex  v.  Wright  (2) 

was  an  application  for  *a  criminal  information  in  the  case  of  a  libel       [  *96  ] 

contained  in  the  report  of  a  secret  committee.    The  same  grounds 

were  urged  as  now,  in  support  of  the  rule ;  yet  the  Coubt  held  that 

the  proceedings  of  neither  House  could  be  treated  as  a  libel,  and 

strongly  reprobated  the  decision  in  Rex  v.  Williams  (3).    Rex  v. 

Wright  (2)  was  a  stronger  case  than  the  present ;  for  the  defendant 

there  had  published  the  report  without  any  authority  from  the 

House.    In  Rex  v.  Clement  (4)  a  court  of  oyer  and  terminer  made 

an  order  forbidding  the  publication  of  an  unfinished  trial,  and 

imposed  a  fine  for  the  violation  of  it.     On  motion  for  a  certiorari  to 

remove  the  order  for  the  purpose  of  its  being  quashed,  this  Court 

upheld  it.     The  fine  was  thereupon  estreated  into  the  Exchequer : 

thence  the  estreat  roll  was  transmitted  into  the  Duchy  Court  (the 

fine  belonging  to  his  Majesty  in  right  of  the  Duchy  of  Lancaster), 

and  a  levy  made.    The  defendant  was  then  permitted,  by  consent  of 

the  Crown,  to  file  a  plea  to  the  estreat,  alleging  the  illegality  of  the 

original  order,  and  praying  to  be  discharged  from  the  fine :  to  this 

the  Attorney-General  of  the  Duchy  demurred,  and  the  demurrer  was 

argued  (17th  April,  1828)  before  the  Chancellor  of  the  Duchy, 

assisted  by  Bayley,  J.  and  Hullock,  B.,  who  adjudged  the  order 

and  fine  to  be  legal  (5).     This  was  an  order  for  the  suppression  of 

proceedings  ;  but  the  publication  of  them  is  justifiable  pari  ratione. 

The  principle  is,  that  Courts  have  a  right  to  make  such  orders 

(whether  to  direct  or  *to  prohibit  publication)  as  are  felt  to  be       [  '97  ] 

necessary  for  the  due  performance  of  their  functions.     Nor  are 

precedents  wanting  of  orders  for  the  publication  of  trials.    In 

Layer's  case  (6),  a.d.  1722,  it  appears   from  the  debates  in  the 

House  of  Lords  (7)  that  the  Judges  of  this  Court  directed,  and  in 

part  revised,  a  report  of  the  trial.    The  trial  of  Lord  Melville  (8)  was 

also  published  by  order  of  the  Lords ;  and  the  person  appointed  for 

that  purpose  by  the  Lord  Chancellor  obtained  an  injunction  against 

(1)  The  Attoruey-Gejieral  here  read  (3)  13  How.  St.  Tr.  1369. 

a  MS.  in  the  handwriting  of  Sir  W.  (4)  23  E.  E.  260  (4  B.  &  Aid.  218). 

Williams,  containing  the  article  re-  (5)  The     Attorney -Qeneral    read   a 

f erred  to,  and  indorsed,  "  The  part  of  MS.  note  of  these  proceedings,  and 

the   Bill  of  Bights  relating    to  my  of  the  judgment  of  the  Duchy  Court. 

judgment  in  Banco  Eegis,  and  fine  in  (6)  16  How.  St.  Tr.  93. 

Trinity,  1  James  II."  (7)  8  Pari.  Hist.  54. 

(2)  4  B.  E.  649  (8  T.  E.  293).  (8)  29  How.  St.  Tr.  549. 
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Stockdale  a  bookseller  for  publishing  another  report  of  the  same  case :  Gumeti 
Hansard.  V.  Longman  (i),  where  earlier  instances  are  cited  in  snpport  of  the 
usage.  ManUy  v.  Owen^  cited  in  Millar  v.  Taylor  (2),  recognizes 
the  exclusive  right  of  the  Lord  Mayor  of  London  to  appoint  a 
person  to  print  the  sessions  papers  of  the  Old  Bailey,  the  Lord 
Mayor  being  at  the  head  of  the  commission.  The  imprimatur  pre- 
fixed to  some  of  the  old  law  reports  appears  to  indicate  the  same 
power  in  the  Courts  to  order  publication  of  their  proceedings.  The 
sentences  of  courts  martial  are  published  by  being  read  at  the  head 
of  every  regiment,  and  entered  in  the  orderly  books;  such  publi- 
cation being  necessary  for  the  due  administration  of  justice  by 
those  courts. 

Publications  for  the  good  of  the  community  have  been  held 
privileged  in  many  instances ;  as  the  declaration  of  a  court-martial 
censuring  the  prosecutor,  and  delivered  by  the  president  to  the 
Judge- Advocate :  Jekyll  v.  Sir  John  Moore  (3) ;  the  report  of  a 
military  court  of  enquiry  (though  not  a  regular  court  of  justice) 
[  *98  ]  transmitted  to  the  *Commander.in-Chief :  Hom^  v.  Bentinck  (4)  ;  a 
story  told  in  a  sermon  by  way  of  example,  from  Fox's  Book  of 
Martyrs,  though  defamatory  of  a  living  person,  and  untrue : 
Greenwood  Y.  Prist  (6),  On  the  like  principle,  an  action  has  been 
held  not  maintainable  for  matter  of  crimination  inserted  in  articles 
of  the  peace,  '^  not  only  concerning  the  petitioners  themselves,  but 
many  others  " :  Cutler  v.  Dixon  (6).  Privilege  has  in  like  manner 
been  extended  to  defamatory  matter  in  an  affidavit  exhibited  in 
Court :  Astley  v.  Younge  (7) ;  and  to  a  complaint  against  an  officer 
in  the  army,  addressed  by  his  creditor  to  the  Secretary-at-War : 
Fail-man  v.  Ives  (8),  where  Cleaver  v.  SarratuU{9)  was  recognized. 
In  Rex  V.  Baillie  (lo)  a  criminal  information  was  refused  for  a  state- 
ment, submitted  to  the  Governors  of  Greenwich  Hospital,  accusing 
persons  connected  with  its  management.  A  writ  of  forger  of  false 
deeds  sued  out  against  a  peer  was  held  not  actionable,  the  suit 
being  actually  in  a  course  of  prosecution:  Lord  Beauchamp  v. 
Croft  (11),  where  Buckley  v.  Wood  (12),  a  case  similar  in  principle,  is 

(1)  13  Vesey,  493.  (6)  4  Co.  Eep.  14  b. 

(2)  4  Burr.  2329.  (7)  2  Burr.  807. 

(3)  2  Bo8.  &  P.  (N.  R.)  341.  (8)  24  R  R.  514  (5  B.  &  Aid.  G42). 

(4)  22  E.   B.  748    (8    Price,   225  ;  (9)  10  B.  B.  680  (1  Camp.  268). 
2  Brod.  &  B.  130).  (10)  21  How.  St.  Tr.  1. 

(5)  Cro.   Jac.  91  (cited   in  Brooke  (11)  Dyer,  285  a. 

V.  Montague) ;  8.    C.  cited  in  Rex  v.  (12)  4  Co.  Bep.  14  b. 

Williams,  13  How.  St.  Tr.  1387. 


VOL.  xLvra.]     1889.     Q-  B,     9  AD.  &  EL.  98—100.  393 


referred  to  in  note  (87)  •  No  action  lies  for  an  advertisement  Stockdale 
injurious  to  character,  but  published  bond  fide  to  obtain  informa-  hansahd. 
tion :  Delavy  v.  Jones  {i).  In  Blackburn  v.  BlacJcbuim  (2)  a  letter 
addressed  to  the  pastor  and  deacons  of  an  Independent  congre- 
gation, impeaching  the  moral  character  of  one  of  their  ministers, 
was  held  to  be  a  libel ;  but  it  is  clear  that,  if  the  statement  had 
been  made  bond  *fide  and  without  malice,  it  would  have  been  held  [  *^  ] 
privileged.  And,  if  communications  of  this  nature,  addressed  to 
persons  interested  in  them,  are  privileged,  can  it  be  said  that  a 
representation  on  so  important  a  subject  as  that  of  prisons, 
delivered  by  the  members  of  the  House  of  Commons  to  the 
commons,  their  constituents,  is  actionable  as  a  libel?  A  party 
may  indeed  be  injured  by  the  result  of  such  a  publication ;  but  (as 
was  before  observed)  there  may  be  a  loss  without  any  right  to  com- 
pensation at  law.  Thus  in  Stockdale  v.  Onivhyn  (3)  it  was  decided 
that  the  publisher  of  a  scandalous  work  could  not  recover  damages 
against  a  person  who  pirated  it ;  and  in  Popktt  v.  Stockdale  (4)  it 
was  held  that  the  printer  of  the  same  work  could  not  recover 
against  the  publisher  on  a  contract  for  printing  it,  the  defences 
being  its  corrupt  character. 

The  plaintiff  in  this  case  cannot  demand  that  the  privilege 
claimed  by  the  House  should  be  established  by  proofs  of  its  exer- 
cise. It  is  asserted  on  the  same  principle  upon  which  Wilmot,  J., 
in  Rex  v.  Alnion  (5),  maintained  the  right  of  the  common  law  courts 
to  attach  for  contempt,  as  necessarily  incident  to  their  constitution, 
and  coeval  with  their  first  foundation.  On  that  principle,  also,  the 
Judicial  Committee  of  the  Privy  Council,  in  Beaumont  v.  Barrett  (6), 
upheld  the  power  of  the  House  of  Assembly  of  Jamaica  to  commit 
for  publishing  a  libel  in  breach  of  their  privileges  ;  and  doubtless  it 
would  in  like  manner  have  recognized  their  authority  to  order  a 
publication  which  they  deemed  to  be  for  the  general  advantage,  on 
the  ground  that  whatever  is  requisite  *or  beneficial  for  a  legislative  [  *^^^  J 
body  in  the  exercise  of  its  functions  inherently  belongs  to  it,  and 
the  right  need  not  be  supported  by  proof  of  user,  or  by  prescription. 

No  instance  can  be  found  in  which  a  publication  by  authority  of 
either  House  of  Parliament  has  been  considered    a  subject  of 

(1)  4  Esp.  191.  of  Lord  Ellexbohouoh  in  BurfleU  v. 

(2)  29  R.  R.  583  (4  Bing.  395).  Ahhot,   12  R.  R.   458  (14  East,   137, 

(3)  29  R.  R.  207  (5  B.  &  C.  173).  151). 

(4)  31R.R.  662(2Car.  &P.  198).  (6)  1    Moore,   P.  C.   59,    76  [sub- 
Co)  Wilmot's  Opinions  and  Judg-  stantially    overruled;   see   Fenton    v. 

ments,  254.    And  see  the  judgment       Hampton  (1858)  11  Moo.  P.  G.  347]. 
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Stookdale    prosecution  or  civil  action.    Hex  v.  IjOi'd  Abingdon  (i)  is  not  such  an 
Hansabo.     instance.     The  paper  there  published  by  the  defendant  (a  speech 
which  had  been  read  by  him  in  the  House  of  Lords)  was  issued 
without  the  sanction  of  the  House ;  no  privilege  claimed  by  them 
was  involved  in  the  prosecution.      So  in  Rex  v.  Creevey{2)  the 
publication  (of  a  member's  speech)   was  not  authorized  by   the 
House,  but,  on  the  contrary,  was  against  its  standing  order.    Lord 
Ellbnborough  there,  referring  to  Rex  v.  Wright (s),  said  "I  will 
not  here  wait  to  consider  whether  that  could  be  strictly  called  a 
proceeding  in  Parliament.    What  was  printed  for  the  use  of  the 
members  was  certainly  a  privileged  publication ;    but  I  am  not 
prepared  to  say  that  to  circulate  a  copy  of  that  which  was  published 
for  the  use  of  the  members,  if  it  contained  matter  of  an  injurious- 
tendency  to  the  character  of  an  individual,  was  legitimate  and  could 
not  be  made  the  ground  of  prosecution.    I  should  hesitate  to  pro- 
nounce it  a  proceeding  in  Parliament  in  the  terms  given  to  som& 
of  the  Judges  in  that  case.    But  it  is  not  necessary  to  say  whether 
that  be  so  or  not ;  because  this  does  not  range  itself  within  the  prin- 
ciple of  that  case.    How  can  this  be  considered  as  a  proceeding  of 
the  Commons  House  of  Parliament?    A  member  of  that  House 
r  *ioi  ]       has  spoken  what  he  thought  ^material,  and  what  he  was  at  liberty 
to  speak  in  his  character  as  a  member  of  that  House.     So  far  he 
was  privileged :  but  he  has  not  stopped  there ;  but,  unauthorized 
by  the  House,  has  chosen  to  publish  an  account  of  that  speech  in 
what  he  has  pleased  to  call  a  more  corrected  form ;  and  in  that 
pubUcation  has  thrown  out  reflections  injurious  to  the  character 
of  an  individual." 

The  only  remaining  authority  is  the  dictum  of  Lord  Denman,  Ch.  J. 
in  the  former  case  pf  Stockdale  v.  Hansard  (4).  In  that  action  of 
libel,  it  was  urged  for  the  defendants  at  Nisi  Prius  that  the  matter 
complained  of  was  privileged,  being  contained  in  a  report  published 
by  order  of  the  House  of  Commons.  His  Lordship  held  that  the 
order  was  no  protection ;  but  the  question  was  not  fully  discussed  ; 
and,  as  the  defendants  had  a  verdict  on  the  plea  of  justification, 
there  was  no  further  occasion  to  contest  the  point.  But,  as  it  now 
appears,  the  great  body  of  authorities  is  adverse  to  his  Lordship'a 
ruling  (5). 

(1)  5  E.  E.  733  (1  Esp.  226).  publication  of  printed  papers,  8th  May, 

(2)  14  E.  E.  427  (1  M.  &  S.  273).  1837.     Appendix  to  Minutes  of  Evi- 

(3)  4  E.  E.  649  (8  T.  E.  293).  dence,  No.  1,  p.  65. 

(4)  2  Moody  &  Eob.  9.     S.  (\  in  tho  (5)  The  pleas  in  the  above  case  of 
Eeport  of  the  Select   Committee  on  Stockdale  v.  Hansard  and  others  were. 
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Since  the  trial  of  that  cause,  the  question  of  privilege,  as  applied 
to  the  point  now  before  the  Court,  has  been  referred  to  a  committee 
of  the  House  of  Commons,  appointed  without  reference  to  party ; 
they  have  reported,  with  only  one  dissentient  voice,  in  favour  of 
the  protection  claimed  by  these  defendants  (i) ;  and  their  report 
has  been  adopted  by  the  House  of  Commons.  An  opinion  so 
delivered  and  adopted  is  entitled  to  weight  in  a  court  of  law.  And 
the  Court  will  remember  the  *advice  of  Lord  Bacon,  to  a  Judge 
of  the  Court  of  Common  Pleas,  on  his  appointment:   "  That  you 


Stockdale 

V, 

Hansard. 

[102] 


1.  Not  guilty.  2.  A  justification, 
alleging  that  the  facts  stated  in  the 
libel  were  part  of  a  report  made  by 
the  Inspectors  of  prisons,  and  assert- 
iBg  the  truth  of  that  statement.  Sir  J. 
Campbell^  Attorney-General,  for  the 
defendants,  insisted  on  the  latter 
defence ;  but  he  also  gave  proof  that 
the  alleged  libel  was  published  and 
sold  in  pursuance  of  resolutions  of  the 
House  of  Commons,  and  contended, 
therefore,  in  the  first  instance,  that 
the  publication  was  privileged  by 
their  authority.  Lord  Dbnman,  Ch.  J. 
said,  in  summing  up  :  '*  On  the  third 
ground,  namely,  that  this  is  a  privi- 
leged publication,  I  am  bound  to  say, 
as  it  oomes  before  me  as  a  question  of 
law  for  my  direction,  that  I  entirely 
disagree* from  the  law  laid  down  by 
the  learned  counsel  for  the  defendant 
I  am  not  aware  of  the  existence  in 
this  countiy  of  any  body  whatever 
that  can  privilege  any  servant  of  theii*8 
to  *publish  libels  of  any  individual. 
"VNTiatever  arrangements  may  be  made 
between  the  House  of  Commons  and 
any  publisher  in  their  employ,  I  am 
of  opinion,  that  the  publisher  who 
publishes  that  in  his  public  shop,  and 
especially  for  money,  which  may  be 
injurious,  and  possibly  ruinous  to  any 
one  of  the  King's  subjects,  must  answer 
in  a  court  of  justice  to  that  subject  if 
he  challenge  him  for  a  libel,  and  I  wish 
to  say  so  emphatically  and  distinctly, 
because  I  think  that  if,  upon  the  first 
opportunity  that  arose  in  a  court  of 
justice  for  questioning  that  poinl,  it 
were  left  unsatisfactorily  explained, 
the  Judge  who  sat  there  might  become 
an  accomplice  in  the  destruction  of 


the  liberties  of  the  country,  and  ex- 
pose every  individual  who  lives  in  it 
to  a  tyranny  that  no  man  ought  to 
submit  to."  His  Lordship  then  said, 
referring  to  Bex  v.  Wright,  8  T.  R. 
293,  that  that  case  was  not  applicable, 
and  was  no  authority  to  prevent  his 
stating  the  law  as  he  now  laid  it  down. 
He  added:  "Therefore  my  dii-ection 
to  you,  subject  to  a  question  here- 
after, is,  that  the  fact  of  the  House 
of  Commons  having  directed  Messrs. 
Hansard  to  publish  all  their  Parlia- 
mentary reports,  is  no  justification 
for  them  or  for  any  bookseller  who 
publishes  a  Parliamentary  report  con- 
taining a  libel  against  any  man." 
Beport  from  the  Select  Committee, 
&c.  (see  p.  387,  note,  ante.  Appendix 
to  Minutes  of  Evidence,  No.  1,  p.  68. 
Verdict  for  the  p'aintiff  on  the  first 
issue;  for  the  defendants  on  the 
second. 

( 1 )  The  A  ttomey-  Oeii  tra  I  stated  that 
the  committee  appointed  was  as  fol- 
lows: Lord  Viscount  Howick,  Sir 
Robert  Peel,  Mr.  Attorney-General, 
Mr.  C.  W*  Williams  Wynn,  Mr.  Tan- 
cred,  Sir  William  Follett,  Mr.  Charles 
Villiers,  Sir  Frederick  Pollock,  Mr. 
Roebuck,  Lord  Stanley,  Sir  George 
Strickland,  Sir  Robert  Hany  Inglis, 
Mr.  Serjeant  Wilde,  Sir  George  Clerk, 
Mr.  O'Connell.  And  that  the  resolu- 
tion in  favour  of  the  privilege  was 
agreed  to  by.  Sir  G.  Strickland,  Sir  F. 
PoUock,  Mr.  C.  W.  WilHams  Wynn, 
Sir  W.  W.  FoUett,  Lord  Stanley, 
Sir  G.  Clerk,  Mr.  Serjeant  Wilde, 
Mr.  Attorney-General,  Mr.  O'Connell, 
and  Sir  R.  Peel:  diasodimte  Sir  R.  H. 
Inglis. 


[  'lOS  ] 
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stockdale  contain  the  jurisdiction  of  the  Court  within  the  ancient  mere-stones, 
Hansard,  without  removing  the  mark  "  (i) ;  and  the  dictum  of  Abbott,  Ch.  J. 
in  Ex  parte  Cowan  (2):  "We  wish  not  to  be  understood  as  giving 
any  sanction  to  the  supposed  authority  of  this  Court  to  direct  a 
prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy."  **If 
ever  the  question  shall  arise,  the  Court,  whose  assistance  may  l>e 
invoked  to  correct  an  excess  of  jurisdiction  in  another,  will,  without 
doubt,  take  care  not  to  exceed  its  own.*' 

May  28.  Cuvwoodf  in  reply : 

The  authorities  cited  for  the  defendants  establish  the  jurisdiction 
of  this  Court  to  deal  with  questions  of  privilege.  In  the  earliest 
cases,  the  House  of  Commons  did  not  even  venture  to  decide  on  their 
undoubted  privileges,  but  appealed  to  the  Crown  or  to  the  House 
of  Lords,  who  themselves  took  advice  of  the  Judges.  Thorp's 
case  (3)  and  others  are  instances  of  this.  In  early  periods  of 
history,  the  legislative  and  judicial  characters  of  Parliament  are 
faintly  distinguished,  and  the  "law  of  Parliament"  is  often  the 
act  of  the  united  Legislature.  With  the  power  and  popularity  of 
the  Commons,  the  privilege  assumed  by  them  has  been  extended 
and  strengthened ;  but  they  have  never  set  themselves  in  opposition 
to  the  law  with  success  or  credit.  Wilkes's  case  (4)  was  an  example 
of  such  a  conflict :  there,  to  use  the  words  of  Lord  Chatham, 
[  'lo*  ]  *<  under  pretence  of  declaring  *law,  the  Commons  made  it,  and 
united  in  the  same  persons  the  offices  of  Legislature,  Party,  and 
Judge  "  (6).  So  here,  the  Commons,  while,  they  profess  to  declare 
the  law  of  Parliament,  are  in  fact  depriving  the  subject  of  his  right 
of  action,  as  was  attempted  in  Ashbi/  v.  White  (6).  It  is  impossible 
to  avoid  taking  cognizance  of  privilege;  for  until  enquiry  and 
examination  it  cannot  appear  whether  the  case  involves  privilege 
or  not.  There  is  no  power  to  procure  a  certificate  to  be  made  by 
the  Speaker,  as  the  Becorder  certifies  the  customs  of  London.  If 
privilege  be  part  of  the  law,  this  Court  not  only  may  notice,  but  is 
bound  to  know  it.  The  doctrine,  that  the  power  inherent  in  the 
whole  Parliament  belongs  also  to  each  component  estate,  is  absurd, 
for  it  would  give  to  each  a  distinct  power  of  legislation.     The 

(1)  Si)eech  of  Lord  Bacon  to  Hut-         (4)  See  p.  371,  atite. 

ton,  J.,  Lord  Bacon's  Works,  vol.  iv.,  (5)  Debate  on  the  Address,    1770. 

p.  508,  ed.  1803.  16  Pari.  Hist.  659. 

(2)  3  B.  &  Aid.  123.  130.  (6)  2  Ld.  Bay.  938.     S.  C.  14  How. 

(3)  1  Hats.  Pr.  28.    .S.  C.  13  Co.  St.  Tr.  695. 
Bep.  64. 
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conclusiveness  of  the  judgment  of  Courts  of  exclusive  jurisdiction    Stockdale 
is  not  denied;  but  the  House  of  Commons  has  little,  if  any,  juris-     haksabd. 
diction,  in  the  strict  sense.    It  has  none  of  the  indicia  or  attributes 
of  a  court  of  justice.     It  cannot  even  examine  \vitnesses  on  oath. 
It  cannot  adjudicate  between  A.  and  B.     Even  Lord  Kenyon,  in 
liexY.  Wright  (i),  relied  upon  by  the  defendant,  admits  the  existence 
of  cases  in  which  this  Court  would  dispute  the  assumption  of  privi- 
lege.    In  Burdett  v.  Ahhot  (2)  Lord  Ellbnborough  makes  a  similar 
concession.    Whether  the  doctrine,  estabUshed  in  that  case,  that  a 
commitment  for  contempt  is  not  examinable  by  any  other  Court, 
be  well  founded,  may  be  doubted  and  hereafter  controverted ;  but 
on  this  occasion  there  is  no  need  to  dispute  it.     The  distinction 
between  incidental  *and    direct  cognizance  is  obscure  ;  the  more       [  «io5  ] 
intelligible  rule  is,  that  the  Court  must  notice  privileges  whenever 
they  come  judicially  before  it.    It  is  objected  that  the  privileges 
of  the  House  will  be  submitted  to  the  decision  of  Courts  of  Quarter 
Sessions,  County  Courts,  and  other  inferior  jurisdictions.     But,  if 
the  privilege  be  part  of  the  law,  why  should  such  Courts  be  deemed 
disqualified  from  forming  an  opinion  upon  that  as  well  as  upon 
any  other  matter  of  law  ?    Why  is  the  same  person  to  be  presumed 
ignorant  of  Parliamentary  privileges  when  he  presides  at  Sessions, 
and  cognizant  of  them  as  soon  as  he  enters  the  House  of  Commons  ? 
It  is  urged  that  members  must  have  free  intercourse  with  their 
constituents,  and  every  facility  for  inviting  and   communicating 
information.     But  to  circulate  calumny,  and  prohibit  actions  for 
it,  cannot  be  a  fit  expedient  for  the  discovery  of  truth  or  the 
diffusion  of  correct  intelligence.    With  regard  to  past  usage,  it  is 
worthy  of  observation,  that  one  of  the  earliest  instances  of  this 
appeal  by  the  House  to  the  people  was  on  the  occasion  of  raising 
troops  to  be  employed  against  the  King.    The  practice  of  unlimited 
publication  for  sale,  openly  and  avowedly,  only  began  as  late  as 
1836 ;  and  already  two  actions  have  been  the  result.     There  is  no 
pretence  for  putting  this  case  on  the  footing  of  a  confidential  com- 
munication.    What  foundation  of  necessity,  or  what  confidential 
character,  can  be  discerned  in  the  publication  to  all  mankind  of  a 
report  on  the  state  of  Newgate  Prison  ?    It  is  argued  that  Courts 
are  not  to  presume  that  powers  of  this  kind  will  be  abused.     But 
this  assertion  of  the  legal  impossibility  of  abuse  is  disproved  by 
authentic  records,  which  show  that  abuses  have  been  great  and 
frequent.      Instances   have    been  already  enumerated,   and   *the       [  'lOG  ] 
(1)  4  E.  E.  649  (8  T.  B.  293).  (2)  See  14  East,  128. 
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Stockdale  number  might  be  easily  increased  (i).  And  what  security  has  the 
Hansard,  subject  against  the  recurrence  of  scenes  like  those  which  occurred 
in  the  case  of  Shirley  v.  Fogg  (2),  where  the  two  Houses,  seised 
per  mi  and  per  tout  of  the  whole  inherent  powers  of  Parliament 
(according  to  the  doctrine  of  Sir  Robert  Atkyns)^  made  contradictory 
declarations  of  law,  leaving  the  subject  at  a  loss  to  know  whose 
law  of  Parliament  was  to  be  held  authentic  and  conclusive  ?  These 
absurdities  and  mischiefs  are  to  be  remedied  only  by  declaring  the 
law  of  Parliament  subject  to  the  general  law  of  the  land,  and 
holding  the  privileges  of  the  House  to  be  (as  the  prerogative  of  the 
Crown  ever  has  been)  within  the  cognizance  of  the  ordinary  Courts. 

Ciir.  adv.  tmlt. 

The  learned  Judges,  in  Trinity  Term  (May  31st),  1839,  delivered 
judgment  seriatim, 

[  107  ]       Lord  Denman,  Ch.  J. : 

This  was  an  action  for  a  publication  defaming  the  plaintiflF's 
character,  by  imputing  that  he  had  published  an  obscene  libel. 

The  plea  was,  that  the  inspectors  of  prisons  made  a  report  to 
the  Secretary  of  State,  in  which  improper  books  were  said  to  be 
permitted  in  the  prison  of  Newgate ;  that  the  Court  of  Aldermen 
wrote  an  answer  to  that  part  of  the  report,  and  the  inspectors 
replied  repeating  the  statements,  and  adding  that  the  improper 
books  were  published  by  the  plaintiff.  That  all  these  documents 
were  printed  by  and  under  orders  from  the  House  of  Commons, 
who  had  come  to  a  resolution  to  publish  and  sell  all  the  papers 
they  should  print  for  the  use  of  the  members,  and  who  also  resolved, 
declared,  and  adjudged,  that  the  power  of  publishing  such  of  their 

(1)  The  following  case  in  the  1st  **That  he  should  have  privilege; 

Yol.     of     the    Commons'     Journals,  the  parties    to  be    discharged ;    and 

pp.  438,  440,  441  (also  shortly  stated  consideration  after  to  be  had,   who 

in  1  Hats.  Pr.  132)  was  here  cited :  shall  pay  it." 

"Die    Jovis    14    Jimii    1610.    Sir  **Die  Mercurii   20    Junii    1610.— 

George   Moore. — That  D.    Steward's  Mr.  D.  Steward, — touching  the  arrest 

man,  privileged,  was,    for  begetting  of  his    servant :  —  Moveth    for   the 

a  woman  with  child.— The  warrant,  charges.    Whether  the  reputed  father, 

signed  by  justices  before  the  Parlia-  being  taken  by  a  justice's  warrant, 

ment,  executed  now, — Whether  privi-  shall  pay ;  or  tiie  constable  that  exe- 

lege  or  no  ?     Committed  to  the  com-  cuted    the    warrant. —  The   constable 

mittee  for  privileges.  could  not  discharge  him. — Q.  for  the 

"Die   Saturni  16  Junii  1610.     Sir  constable: — Resolved  not  to  pay  it; 

Jo.    Hollis, — ^Touching  Mr.  D.   Sty-  but,  the  reputed  father." 

ward. — Constable  had  a  warrant  under  (2)  6  How.  St.  Tr.  1121. 
four  justices  of  peace. — 
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reports,  votes,  and  proceedings  as  they  thought  conducive  to  the  Stockdalb 
public  interest,  is  an  essential  incident  to  the  due  performance  of  Hansard. 
the  functions  of  Parliament,  more  especially,  &c. 

The  plea,  it  is  contended,  establishes  a  good  defence  to  the  action 
on  various  grounds, 

1.  The  grievance  complained  of  appears  to  be  an  act  done  by 
order  of  the  House  of  Commons,  a  court  superior  to  any  court 
of  law,  and  none  of  whose  proceedings  are  to  be  questioned  in 
nny  way. 

This  principle  the  learned  counsel  for  the  defendant  repeatedly 
avowed  in  his  long  and  laboured  argument ;  but  it  does  not  appear 
to  be  put  forward  in  its  simple  terms  in  the  report  that  was 
published  by  a  former  House  of  Commons. 

It  is  a  claim  for  an  arbitrary  power  to  authorise  the  commission 
of  any  act  whatever,  on  behalf  of  a  body  *which  in  the  same       [  *108  ] 
argument  is  admitted  not  to  be  the  supreme  power  in  the  state. 

The  supremacy  of  Parliament,  the  foundation  on  which  the  claim 
is  made  to  rest,  appears  to  me  completely  to  overturn  it,  because 
the  House  of  Commons  is  not  the  Parliament,  but  only  a  co-ordinate 
and  component  part  of  the  Parliament.  That  sovereign  power  can 
make  and  unmake  the  laws;  but  the  concurrence  of  the  three 
legislative  estates  is  necessary ;  the  resolution  of  any  one  of  them 
cannot  alter  the  law,  or  place  any  one  beyond  its  control.  The 
proposition  is  therefore  wholly  untenable,  and  abhorrent  to  the  first 
principles  of  the  constitution  of  England. 

2.  The  next  defence  involved  in  this  plea  is,  that  the  defendant 
committed  the  grievance  by  order  of  the  House  of  Commons  in  a 
case  of  privilege,  and  that  each  House  of  Parliament  is  the  sole 
judge  of  its  own  privileges.  This  last  proposition  requires  to 
be  first  considered.  For,  if  the  Attorney-General  was  right  in 
contending,  as  he  did  more  than  once  in  express  terms,  that  the 
House  of  Commons,  by  claiming  any  thing  as  its  privilege,  thereby 
makes  it  a  matter  of  privilege,  and  also  that  its  own  decision  upon 
its  own  claim  is  binding  and  conclusive,  then  plainly  this  Court 
cannot  proceed  in  any  enquiry  into  the  matter,  and  has  nothing 
else  to  do  but  declare  the  claim  well  founded  because  it  has 
been  made. 

This  is  the  form  in  which  I  understand  the  committee  of  a  late 
House  of  Commons  to  have  asserted  the  privileges  of  both  Houses 
of  Parliament :  and  we  are  informed  that  a  large  majority  of  that 
House  adopted  the  assertion.     It  is  not  without  the  utmost  respect 
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stockdale  and  *deference  that  I  proceed  to  examine  what  has  been  promulgated 
Hansard,  by  such  high  authority:  most  willingly  would  I  decline  to  enter 
[  *iOi)  ]  upon  an  enquiry  which  may  lead  to  my  diflfering  from  that  great 
and  powerful  assembly.  But,  when  one  of  my  fellow  subjects 
presents  himself  before  me  in  this  Court,  demanding  justice  for  an 
injury,  it  is  not  at  my  option  to  grant  or  withhold  redress ;  I  am 
bound  to  afford  it  if  the  law  declares  him  entitled  to  it.  I  must 
then  ascertain  how  the  law  stands :  and,  whatever  defence  may  be 
made  for  the  wrongdoer,  I  must  examine  its  validity.  The  learned 
counsel  for  the  defendant  contends  for  his  legal  right  to  be  protected 
against  all  consequences  of  acting  under  an  order  issued  by  the 
House  of  Commons,  in  conformity  with  what  that  House  asserts 
to  be  its  privilege :  nor  can  I  avoid  then  the  question  whether  the 
defendant  possesses  that  legal  right  or  not. 

Parliament  is  said  to  be  supreme ;  I  most  fully  acknowledge  its 
supremacy.  It  follows,  then,  as  before  observed,  that  neither 
branch  of  it  is  supreme  when  acting  by  itself.  It  is  also  said  that 
the  privilege  of  each  House  is  the  privilege  of  the  whole  FarUament. 
In  one  sense  I  agree  to  this ;  because  whatever  impedes  the  proper 
action  of  either  impedes  those  functions  which  are  necessary  for 
the  performance  of  their  joint  duties.  All  the  essential  parts  of  a 
machine  must  be  in  order  before  it  can  work  at  all.  But  it  by  no 
means  follows  that  the  opinion  that  either  House  may  entertain  of 
the  extent  of  its  own  privileges  is  correct,  or  its  declaration  of  them 
binding.  In  the  course  of  the  argument,  the  privileges  of  the 
Commons  were  said  to  belong  to  them  for  their  protection  against 
[  •no  J  encroachment  by  the  Lords.  *The  fact  of  an  attempt  at  encroach- 
ment may,  then,  be  imagined ;  and  we  must  also  suppose  that  the 
Commons  would  resist  it.  In  such  a  case,  the  claims  set  up  by  the 
two  Houses  being  inconsistent,  both  could  not  be  well  founded,  and 
an  instance  would  occur  of  adverse  opinions  and  declarations,  while 
the  real  privilege,  whenever  it  is  ascertained,  would  certainly  be  the 
inherent  right  of  Parliament  itself. 

The  argument  here  became  historical;  and  we  were  told  that, 
at  the  early  period  when  privilege  was  settled,  the  three  estates, 
assembled,  and  embracing  all  the  power  of  the  state,  never  would 
have  left  their  privileges  at  the  mercy  of  a  very  inferior  tribunal, 
especially  when  the  King's  Judges  were  dependent  on  the  Crown, 
and  removeable  at  its  pleasure.  I  cannot  accede  to  the  inference. 
If  in  those  early  times  the  Lords  and  Commons  had  felt  the 
enlightened  jealousy  of  dependent  Judges  which  is  here  supposed, 
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they  would  not  have  left  them  in  that  state  of  dependence,  equally  Stockdale 
dangerous  to  the  character  of  the  Judges  and  to  the  just  rights  of  Hansard. 
themselves  and  of  all  their  constituents.  But  we  have  no  proof 
whatever  of  the  constitution  of  this  country  being  framed  on 
abstract  principles :  there  cannot  be  a  doubt  that  it  adapted  itself 
to  the  exigencies  of  the  several  occasions  that  arose,  and  gradually 
grew  into  that  form  which  the  ends  of  good  government  require. 
But,  while  I  dispute  the  fact  of  privileges  being  settled  in  the 
Aula  Regia,  or  any  other  supposed  constituent  assembly,  on  any 
given  principle,  or  indeed  at  all,  I  am  far  from  believing  that  the 
Judges  ever  had,  or  ought  to  have,  by  law,  the  smallest  power  over 
Parliament  or  either  House  of  Parliament.  The  independence  of 
Parliament  is  the  comer  stone  of  our  free  *constitution.  The  [  *in  ] 
Judges  who  invaded  it  in  the  reign  of  James  the  First  and  his 
son  have  justly  shared  with  those  who  betrayed  the  rights  of  the 
people  in  the  case  of  ship  money  the  abhorrence  of  all  enlightened 
men.  But  a  mean  submissiveness  to  power  has  not  been  always 
confined  to  the  Judges ;  the  same  dispositions  belonged  to  Parlia- 
ment itself,  and  to  both  Houses.  When  we  remember  the  sentence 
pronounced  against  an  unfortunate  gentleman  of  the  name  of 
Floyde  (i),  for  a  slight  offence,  if  it  were  one,  against  King  Jamea 
the  First,  in  speaking  of  his  daughter  and  son-in-law,  we  shall 
allow  that  the  two  Houses  had  as  little  sense  of  independence  a& 
of  justice.  The  Commons  resolved,  declared,  and  adjudged  that 
his  fortune  should  be  confiscated,  and  his  body  tortured,  his  name 
degraded,  and  himself  imprisoned  for  life.  The  Lords  rebuked  the 
invasion  of  their  privileges  of  punishing,  for  which  the  Commons 
humbly  apologised ;  but  the  sentence  was  carried  into  full  effect : 
and  can  any  one  believe  that  these  two  Houses,  thus  vying  in 
obsequiousness  and  cruelty,  could  entertain  good  views  on  the 
constitutional  independence  of  Parliament?  (2). 

Another  reason  for  denying  to  the  courts  of  law  all  power  in 
matters  of  privilege  was  said  to  flow  from  their  same  supposed 
ancient  jealousy  of  the  Lords.  "  The  Commons  never  would  have 
tolerated  such  an  enquiry,  because  the  decision  might  then  have 
come  to  be  reviewed  on  appeal  by  the  co-ordinate  and  rival 
assembly;"  yet  the  Attorney-General  informed  us,  almost  in  the 
same  breath,  that  the  appellate  jurisdiction  of  the  Lords  was  of 
recent  date,  that  it  originally  belonged  to  the  whole  Parliament, 

(1)  2  How.  St  Tr.  1153.  (2)  See  the  debates,  8  How.  St.  Tr. 

92  et  8eq,    And  the  note  at  p.  92. 
B.B. — VOL.  XLVm.  26 
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stockdale  *and  that  it  was  long  warmly  contested  with  adverse  declarations 
Hansaed.  of  privilege  by  the  House  of  Commons.  The  case  of  Burdett  v. 
[  *n2  ]  Ahhot{i)  in  1810  was  an  action  brought  against  the  Speaker  him- 
self, for  an  act  done  by  him  in  Parliament  by  order  of  the  House 
of  Commons.  The  plaintiff  questioned  his  right,  and,  by  seeking 
redress  in  this  Court,  eventually  submitted  their  privilege  to  the 
decision  of  the  House  of  Lords.  At  this  very  moment  the  defendant, 
as  acting  by  order  of  the  House  of  Commons,  prays  our  judgment 
in  this  question  of  privilege,  and  the  House  of  Commons  instructs 
the  Attorney-Oeneral  to  appear  as  his  counsel  before  us.  He  tells 
us,  indeed,  that  we  can  only  decide  in  his  favour ;  but,  if  we  do, 
the  House  of  Lords  may  reverse  that  judgment  next  week.  Such 
is  the  practice  of  the  nineteenth  century :  yet  we  are  gravely  told 
that  in  the  dark  ages  of  our  history  the  Commons  were  too 
enlightened  to  allow  any  discussion  of  their  privileges  in  any  Court 
whose  judgment  may  be  questioned  in  the  Lords. 

But  it  is  said  that  the  courts  of  law  must  be  excluded  from  all 
interference  with  transactions  in  which  the  name  of  privilege  has 
been  mentioned,  because  they  have  no  means  of  informing  them- 
selves what  these  privileges  are.  They  are  well  known,  it  seems, 
to  the  two  Houses,  and  to  every  member  of  them,  as  long  as  he 
continues  a  member ;  but  the  knowledge  is  as  incommunicable  as 
the  privileges  to  all  beyond  that  pale.  It  might  be  presumption 
to  ask  how  this  knowledge  may  be  obtained,  had  not  the  Attorney- 
General  read  to  ib  all  he  had  to  urge  on  the  subject  from  works 
accessible  to  all,  and  familiar  to  every  man  of  education.  The 
[  *iV3  ]  argument  here  seems  to  *run  in  a  circle.  The  Courts  cannot  be 
entrusted  with  any  matter  connected  with  privilege ;  because  they 
know  nothing  about  privilege ;  and  this  ignorance  must  be  per- 
petual, because  the  law  has  taken  such  matters  out  of  their 
cognisance.  The  old  text  writers,  indeed,  afl&rm  the  law  and  custom 
of  Parliament,  although  a  part  of  the  lex  terra  to  be,  *'ab  omnibus 
qiicesita,  a  mvltis  i^norata.''  This  and  other  phrases,  repeated  in 
the  law  books,  have  thrown  a  kind  of  mystery  over  the  subject, 
which  has  kept  aloof  the  application  of  reason  and  common 
sense.  Lord  Holt  (2)  in  terms  denied  this  presumption  of  ignor- 
ance, and  asserted  the  right  and  duty  of  the  Courts  to  know 
the   law  of   Parliament,  because  the  law  of  the  land  on  which 

(1)  12  E.  R.  450  (14  East,  1).  Lord  Holt  in  that  case,  ed.  1837, 

(2)  See  Reg.  v.  Paty,  2  Ld.   Hay.       p.  54.    Also  A^hhy  v.   White,  2  Ld. 
1114,  1115.      And  the  judgment  of       Bay.  956. 
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hey  are  bound  to  decide.  Other  Judges,  without  directly  asserting  Stockdalb 
the  proposition,  have  constantly  acted  upon  it ;  and  it  was  distinctly  hanbaud. 
admitted  by  the  Attorney-General  in  the  course  of  his  argument. 
I  do  not  know  to  whom  he  alluded  as  disputing  the  existence 
of  any  Parliamentary  privilege ;  no  such  opinion  has  come  under 
my  notice.  That  Parliament  enjoys  privileges  of  the  most  impor- 
tant character,  no  person  capable  of  the  least  reflection  can  doubt 
for  a  moment.  Some  are  common  to  both  Houses,  some  peculiar 
to  each ;  all  are  essential  to  the  discharge  of  their  functions.  If 
they  were  not  the  fruit  of  deliberation  in  Aula  Begia,  they  rest  on 
the  stronger  ground  of  a  necessity  which  became  apparent  at  least 
as  soon  as  the  two  Houses  took  their  present  position  in  the  state. 

Thus  the  privilege  of  having  their  debates  unquestioned,  though 
denied  when  the  members  began  to  speak  their  minds  freely  in  the 
time  of  Queen  Elizabeth,  *and  punished  in  its  exercise  both  by  that  [  *ih  ] 
princess  and  her  two  successors,  was  soon  clearly  perceived  to  be 
indispensable  and  universally  acknowledged.  By  consequence,  what- 
ever is  done  within  the  walls  of  either  assembly  must  pass  without 
question  in  any  other  place.  For  speeches  made  in  Parliament  by 
a  member  to  the  prejudice  of  any  other  person,  or  hazardous  to  the 
public  peace,  that  member  enjoys  complete  impunity.  For  any 
paper  signed  by  the  Speaker  by  order  of  the  House,  though  to  the 
last  degree  calumnious,  or  even  if  it  brought  personal  suffering  upon 
individuals,  the  Speaker  cannot  be  arraigned  in  a  court  of  justice. 
But,  if  the  calunmious  or  inflammatory  speeches  should  be  reported 
and  pubUshed,  the  law  will  attach  responsibility  on  the  publisher. 
So,  if  the  Speaker,  by  authority  of  the  House,  order  an  illegal  act, 
though  that  authority  shall  exempt  him  from  question,  his  order 
shall  no  more  justify  the  person  who  executed  it  than  King  Charles's 
warrant  for  levying  ship-money  could  justify  his  revenue  ofl&cer. 

The  privilege  of  committing  for  contempt  is  inherent  in  every 
deliberative  body  invested  with  authority  by  the  constitution  (i). 
But,  however  flagrant  the  contempt,  the  House  of  Commons  can 
only  commit  till  the  close  of  the  existing  session.  Their  privilege  to 
commit  is  not  better  known  than  this  limitation  of  it.  Though  the 
party  should  deserve  the  severest  penalties,  yet,  his  offence  being  com- 
mitted the  day  before  a  prorogation,  if  the  House  ordered  his  imprison- 
ment but  for  a  week,  every  Court  in  Westminster  Hall  and  every  Judge 
of  all  the  Courts  would  be  bound  to  discharge  him  by  habeas  corpus. 

(1)  [As  to  colonial  legislatures  see  63;  Fentoii  y.  Hampton  (1858)  11  ^£oo. 
Kitlley  v.  Cardan  (1842)  4  Moo.  P.  C.      P.  C.  347— F.  P.] 
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stookdale  Nothing  is  more  undoubted  than  the  exclusive  privilege  of  the 
Hanbabd.  people's  representatives  in  respect  to  grants  of  *money,  and  the 
[  'lis  ]  imposition  of  taxes.  But,  if  their  care  of  a  branch  of  it  should 
induce  a  vote  that  their  messenger  should  forcibly  enter  and  inspect 
the  cellars  of  all  residents  in  London  possessing  more  than  a  certain 
income,  and  if  some  citizen  should  bring  an  action  of  trespass, 
has  any  lawyer  yet  said  that  the  Speaker's  warrant  would  justify 
the  breaking  and  entering  ? 

The  Commons  of  England  are  not  invested  with  more  of  power 
and  dignity  by  their  legislative  character  than  by  that  which  they 
bear  as  the  grand  inquest  of  the  nation.  All  the  privileges  that 
can  be  required  for  the  energetic  discharge  of  the  duties  inherent 
in  that  high  trust  are  conceded  without  a  murmur  or  a  doubt.  We 
freely  admit  them  in  all  their  extent  and  variety;  but,  if,  on  a 
resolution  of  guilt  voted  by  themselves,  this  grand  inquest  should 
not  accuse  but  condemn,  should  mistake  then*  right  of  initiating  a 
charge  for  the  privilege  of  passing  sentence  and  awarding  execution, 
will  it  be  denied  that  their  agent  would  incur  the  guilt  of  murder  ? 

I  will  speak  but  of  one  other  privilege,  the  privilege  from  per- 
sonal arrest,  which  is  both  undoubted  and  indispensable.  A 
distinction  has  been  sometimes  taken,  but,  in  my  opinion,  does 
not  exist  in  law,  between  one  class  of  privileges  as  necessary  for 
performing  the  functions  of  Parliament,  and  another  as  a  personal 
boon;  both  classes  are,  as  I  apprehend,  conferred  on  grounds  of 
public  policy  alone.  The  proceedings  of  Parliament  would  be 
liable  to  continual  interruption  at  the  pleasure  of  individuals,  if 
every  one  who  claimed  to  be  a  creditor  could  restrain  the  liberty 
of  the  members.  Li  early  times  their  very  horses  and  servants 
might  require  protection  from  seizure  under  legal  process,  as 
necessary  to  secure  their  own  attendance  ;  but,  when  this  privilege 
t  *n6  ]  was  strained  to  the  intolerable  length  of  preventing  the  ^service  of 
legal  process,  or  the  progress  of  a  cause  once  commenced  against 
any  member  during  the  sitting  of  Parliament,  or  of  threatening 
any  who  should  commit  the  smallest  trespass  upon  a  member's 
land,  though  in  assertion  of  a  clear  right,  as  breakers  of  the 
privileges  of  Parliament,  these  monstrous  abuses  might  have 
called  for  the  interference  of  the  law,  and  compelled  the  courts 
of  justice  to  take  a  part.  Suppose,  then,  in  the  celebrated  case 
of  Admiral  Griffin  (i),  that  one  who  claimed  a  right  of  fishing  in 
his  ponds  had  brought  an  action  here  against  the  officer  who 
(1)  P.  334,  ante  :  in  which  case  four  persons  were  committed. 
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seized  him,  who  justified  the  imprisonment  under  the  Speaker's  Stockdale 
warrant,  alleging  his  high  contempt  in  daring  to  fish  in  a  hansabd. 
member's  pond  near  Plymouth;  would  not  the  Court  of  Queen's 
Bench  have  been  bound  to  enquire  as  to  the  privilege,  and  to 
declare  that  it  did  not  and  could  not  extend  to  such  a  case?  I 
desire  to  put  the  further  question,  whether  the  decision  of  such 
cases  could  be  at  all  varied  by  the  House  declaring,  with  what- 
ever of  solemnity  or  menace,  that  it  was  the  ancient  and 
undoubted  privilege  of  Parliament  to  do  each  and  every  one  of 
the  abusive  acts  enumerated. 

Examples  might  be  multiplied  without  limit ;  but  the  examples 
are  said  to  be  abuses,  and  to  prove  nothing  against  the  use.  It  is 
also  urged  that  abuse  is  not  to  be  presumed ;  that  the  only  appeal 
lies  to  public  opinion,  and  that  outrages  like  these  would  authorise 
resistance  and  amount  to  a  dissolution  of  the  government.  I 
answer,  that  cases  of  abuse  must  be  supposed,  to  test  the  truth 
of  the  principle  now  under  discussion.  I  say,  farther,  that  it  is 
only  in  cases  of  abuse  that  the  principle  is  required;  that, 
though  the  maxim  be  true,  ab  abtisu  ad  usum  non  valet  conse- 
quentia,  it  cannot  apply  where  an  abuse  is  directly  charged  and 
offered  to  be  proved  :  *that  no  presumption  can  be  made  against  [  *117  ] 
a  fact  established  or  admitted.  Need  I  go  on  to  add,  that  the 
appeal  to  public  opinion,  however  successful,  comes  too  late  after 
the  injury  has  been  effected,  and  that  to  talk  to  an  innocent 
sufferer  of  his  right  to  consider  the  social  compact  as  broken 
towards  him,  to  throw  off  his  allegiance,  and  resist  the  outrage 
perpetrated  in  the  name  of  Parliament,  is  language  at  least  novel 
in  a  court  of  law  ? 

We  were,  however,  pressed  with  numerous  authorities,  which 
were  supposed  to  establish  that  questions  of  privilege  are  in  no 
case  examinable  at  law.  Thorp's  case  (i)  was,  as  usual,  first  cited. 
The  facts  were,  that  the  Lords,  in  Edward  the  Fourth's  time,  con- 
sulted the  Judges  respecting  the  privilege  then  claimed  by  a 
member  of  the  Commons'  House,  and  the  Judges  at  first  declined 
to  answer, — facts  totally  inconsistent  with  an  anterior  settlement 
of  Parliamentary  privilege,  especially  on  the  footing  of  the  jealousy 
felt  by  the  Commons  towards  the  Lords  and  the  judicial  authorities. 
The  Judges  did  ultimately  waive  their  objection  to  declaring  an 
opinion  on  a  question  of  privilege ;  they  declared  it  in  Parliament, 

(1)  1  Hats.  Pr.  28,  from  5  Eot  Pari.  239.  S,  C.  13  Co.  Eep.  63.  See  4  Inst. 
15;  14  East,  25. 
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Stockdale  and  by  Parliament  it  was  adopted  (i).  Yet  their  reluctance  to 
Hansard,  assume,  in  the  first  instance,  the  delicate  office  of  interfering 
with  the  privilege  of  Parliament,  even  at  the  request  of  the 
House  of  Lords,  and  the  respectful  and  submissive  language  in 
which  they,  the  interpreters  of  the  law,  avowed  their  deference  to 
[  'iis]  those  *who  make  it,  have  been  construed  into  a  judicial  decision 
that  in  their  own  Courts  they  would  decline  to  enforce  that  very 
law  when  made,  if  either  House  of  Parliament  should  obstruct 
and  overbear  it  by  setting  up  the  most  preposterous  claim  under 
the  name  of  privilege.  Often,  undoubtedly,  similar  expressions 
have  fallen  from  the  Judges ;  but  they  must  be  modified  by  the 
cases  in  which  they  occurred.  A  sentence  from  Ch.  J.  North's 
judgment  in  Bamardiston  v.  Soame  (2)  was  read  at  the  Bar.  The 
question  being,  whether  an  action  on  the  case  lay  against  the 
sheriff  at  common  law  for  a  double  return  of  members  to  Parlia- 
ment, which  he  strongly  denied,  he  said,  in  the  course  of  his 
elaborate  argument,  ^^If  we  shall  allow  general  remedies  (as  an 
action  upon  the  case  is)  to  be  applied  to  cases  relating  to  the 
Parliament,  we  shall  at  last  invade  privilege  of  Parliament,  and 
that  great  privilege  of  judging  of  their  own  privileges."  These 
words  appear,  at  first  sight,  of  extensive  import  indeed ;  but  when 
we  refer  them  to  the  subject  then  in  hand,  which  was  an  action 
against  a  sheriff  for  his  conduct  in  a  Parliamentary  election, 
we  shall  perceive  that  they  are  far  from  making  the  large  con- 
cession supposed.  The  right  of  determining  the  election  of  their 
own  members  is  one  of  the  peculiar  privileges  of  the  assembled 
Commons,  like  all  other  proceedings  for  their  own  internal  regula- 
tion. With  respect  to  them,  I  freely  admit  that  the  Courts  have  no 
right  to  interfere,  nor,  perhaps,  any  regular  means  of  obtaining 
information.  How  they  must  deal  with  such  points  when  actually 
brought  before  them,  is  another  consideration.  But  the  possible 
inconvenience  that  might  arise  from  permitting  the  action  against 
the  sheriff,  if  the  Courts  should  come  into  conflict  with  Parliament 
[  •119  ]  in  those  points  *of  unquestionable  privilege  in  which  Parliament 
must  have  the  sole  power  of  declaring  what  its  privilege  id, 
furnishes  no  shadow  of  an   argument  for  the  proposition,  that 

(1)  The   proceeding  in  Parliament  And  Mr.  Hatsell's  comments  at  pp.  33, 

seems  (as  to  the  detention  of  Thorp)  34.    See  Ferrers' s  case,  1  Hats.  Pr.  53 ; 

to  have  been  contrary  to  the  sugges-  Anon.,  Moore,  57  ;  1  Hats.  Pr.  58. 

tion  of  the  Judges.    See  the  statement  (2)  6  How.  St.  Tr.  1109. 
of  the  case  at  p.  31  of  Hats.  Pr.  Vol.  i. 
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\?liateyer    subject    either    House    declares    matter    of    privilege    Stockdale 
instantly  becomes  such  to  the  exclusion  of  all  enquiry  by  the  Courts.     Hansard. 

We  were  also  reminded  of  the  disparaging  terms  applied  by  the 
Judges  to  their  own  authority,  when  Alexander  Murray,  in  1751, 
was  brought  before  this  Court  by  habeas  corpus  (i).  I  have  obtained 
a  copy  of  the  return,  setting  out  a  commitment  by  the  House  of 
Commons  for  a  contempt  in  general  terms :  but  it  is  not  unworthy 
of  remark,  that  Foster,  J.,  founds  his  judgment  on  what  was  said 
by  Lord  Holt,  and  treats  it  as  a  commitment  for  a  contempt  in 
the  face  of  the  House.  The  fact  was  so,  but  the  return  did  not 
state  it :  and  Lord  Ellbnborouoh  observed,  in  Burdett  v.  Abbot  (2), 
that  Holt  did  not  so  limit  the  power  of  commitment  for  contempts. 
Twenty  years  later.  Brass  Crosby,  Lord  Mayor  of  London,  brought 
himself  before  the  Court  of  Common  Pleas  by  habeas  corpus  (3). 
The  Lieutenant  of  the  Tower  returned,  for  the  cause  of  his  imprison- 
ment, an  adjudication  by  the  House  of  Commons,  that  the  Lord 
Mayor,  being  a  member  of  the  House,  having  signed  a  warrant  for 
the  commitment  of  a  messenger  of  the  House  for  having  executed 
a  warrant  of  the  Speaker,  issued  by  order  of  the  House,  was  guilty 
of  a  breach  of  privilege  of  the  House.  The  Lord  Mayor  had 
manifestly  committed  a  breach  of  privilege ;  the  grounds  of  it  are 
fully  set  out  in  the  Speaker's  warrant ;  nothing  could,  therefore,  be 
less  needful  or  less  judicial  than  the  wide  assertion  of  privilege  that 
was  volunteered  by  the  Chief  Justice.  Yet,  *after  all  that  he  said  [  •120 1 
respecting  the  indefinite  powers  of  Parliament,  his  decision  rests 
on  the  simple  ground  that  all  Courts  have  power  to  commit  for 
contempt.  Sir  W.  Blackstone  clearly  showed,  on  the  same  occasion, 
that  the  return  was  good  on  acknowledged  principles  of  law,  and 
declared  the  power  then  exercised  to  be  one  which  the  House  of 
Commons  only  possesses  in  common  with  the  Courts  of  West- 
minster Hall.  But  it  must  be  confessed  that  his  remarks  on  the 
state  of  public  feeling  rather  evince  the  spirit  of  a  political  partisan 
than  the  calmness  and  independence  which  become  the  judicial 
seat.  We  know  now,  as  a  matter  of  history,  that  the  House  of 
Commons  was  at  that  time  engaged,  in  unison  with  the  Crown,  in 
assailing  the  just  rights  of  the  people.  Yet  that  learned  Judge 
proclaimed  his  unqualified  resolution  to  uphold  the  House  of 
Commons,  even  though  it  should  have  abused  its  power ;  rebuked 
the  murmur  and   complaint  which  its    proceedings    had  justly 

(1)  1  Wils.  299.  (3)  3  Wils.  188.     S.  C.   2  W.  Bl. 

(2)  12  E.E.  p.  466(14Ea8t,  111,  148).      754. 
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stockdalb  excited  ;  deprecated  as  the  last  of  misfortunes,  and  in  terms  which 
Hansabd.  might  lead  to  a  supposition  that  he  was  at  liberty  to  withdraw  from 
it,  a  contest  between  the  courts  of  justice  and  either  House  of 
Parliament,  and,  with  reference  to  objections  pressed  against  the 
mode  of  executing  the  warrant,  worked  himself  up  at  length  to  the 
untenable  position :  '^  It  is  our  duty  to  presume  the  orders  of  that 
House,  and  their  execution,  are  according  to  law." 

The  two  cases  last  alluded  to  were  disposed  of  by  the  Courts, 
without  taking  time  to  consider,  and  even  without  hearing  counsel 
on  one  side.  In  the  former,  the  Chief  Justice  Lee  took  no  part, 
having  been  absent  when  Alexander  Murray  was  brought  here.  I 
do  not  mean  to  insinuate  that  a  longer  consideration  would  have 
[  *121  ]  been  likely  to  produce  a  different  result,  being  ^satisfied  that  the 
decision  itself  was  right.  But  I  do  believe  that,  if  the  Court  had 
deliberated  and  paused,  they  would  have  employed  more  cautious 
language,  and  abstained  from  laying  down  premises  so  much  wider 
than  their  conclusion  required.  Lord  Ellenborouoh  (i),  when 
pressed  with  their  authority,  distinctly  refused  to  bow  to  it,  corrected 
some  phrases  ascribed  to  several  Judges  in  the  reports  of  both  cases, 
and  placed  a  limitation  on  the  doctrine  laid  down  by  Chief  Justice 
Db  Grey,  without  which  it  would  have  yielded  to  either  House  of 
Parliament  the  same  arbitrary  power  over  men's  liberty  that  the 
doctrine  of  ship-money  would  have  lodged  in  the  Crown  over  their 
property. 

Lord  Eenyon  was  cited  as  holding  language  of  the  same  self- 
denying  import  in  Rex  v.  Wi'lght  (2),  where  Mr.  Home  Tooke  had 
applied  for  a  criminal  information  against  a  bookseller,  for  publish- 
ing a  copy  of  the  report  made  by  a  committee  of  the  House  of 
Commons,  which  was  supposed  to  convey  a  charge  of  high  treason 
against  Mr.  Tooke,  after  he  had  been  tried  for  that  crime  and 
acquitted.  This  application  for  leave  to  set  the  extraordinaiy 
power  of  the  Court  in  motion  for  the  punishment  of  misdemeanors 
is  at  all  times  received  with  the  utmost  caution:  the  Court,  in 
exercising  its  discretion,  often  refuses  the  indulgence  prayed. 
Lawrence,  J.  thought  that  the  party  was  not  libelled.  **  It  is  said, 
that  this  report  charges  him  with  being  guilty  of  high  treason, 
notwithstanding  the  verdict  of  a  jury  had  ascertained  his  innocence ; 
but  that  is  not  the  fair  import  of  the  paragraph."  This  opinion, 
for  which  the  learned  Judge  gives  his  reasons,  was  alone  sufficient 
t9  discharge  the  rule.  But  he  proceeded  to  make  other  observations. 
(1)  See  14  East,  111,  113.  (2)  4  R.  R.  649  (8  T.  R.  293). 
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He  likened  the  publication  *of  this  report  to  that  of  a  proceeding  Stockdale 
in  a  court  of  justice,  and  said  he  was  not  aware  of  that  having  hansabd. 
been  deemed  a  libel.  To  what  degree  such  publications  are  justifi-  [  *122  ] 
able,  is  still  a  question  open  to  some  doubt ;  there  can  be  none, 
that,  without  direct  personal  malice,  it  could  not  properly  expose 
the  publisher  to  a  criminal  information.  Lawbence,  J.  remarked 
accordingly,  "The  proceedings  of  courts  of  justice  are  daily 
published,  some  of  which  highly  reflect  upon  individuals ;  but  I 
do  not  know  that  an  information  was  ever  granted  against  the 
publishers  of  them."  He  then  remarks,  with  much  good  sense  and 
liberality,  that  it  is  also  greatly  for  the  public  benefit  that  the 
proceedings  in  Parliament  should  be  generally  circulated ;  and 
though  he  adds  "  they  would  be  deprived  of  that  advantage  if  no 
person  could  publish  their  proceedings  without  being  punished  as 
a  libeller,"  still  he  speaks  with  reference  to  the  case  before  him, 
giving  his  reasons  for  concurring  in  the  discharge  of  the  rule  for  a 
criminal  information,  but  not  affecting  to  decide  a  legal  question 
which  did  not  arise. 

Grose,  J.  laid  down  no  legal  proposition  in  the  judgment 
delivered  by  him.  Lord  Kbnyon  certainly  did :  as  certainly  it 
was  extrajudicial,  and  is  open  to  investigation.  The  proposition 
asserted  by  him  was,  that  no  proceeding  of  either  House  of  Parlia- 
ment could  be  a  libel.  But,  with  the  highest  reverence  for  that  most 
learned  Judge,  I  must  be  allowed  to  observe  that  he  here  confounds 
the  nature  of  the  composition  with  the  occasion  of  publishing  it. 
Matter  defamatory  and  calumnious,  which  would  therefore  found 
legal  proceedings  for  a  libel,  may  be  innocently  published  by  one 
who  has  legal  authority  to  do  so.  His  Lordship  says,  "  This  is  a 
proceeding  by  one  branch  of  the  Legislature,  and,  *therefore,  we  [  *i28  ] 
cannot  enquire  into  it."  If  this  be  true,  one  branch  of  the  Legisla- 
ture has  power  to  overrule  the  law.  Lord  Kenyon  felt  this,  and 
denied  the  existence  of  such  a  power,  adding,  "  I  do  not  say  that 
cases  may  not  be  put,  in  which  we  would  enquire  whether  or  not 
the  House  of  Commons  were  justified  in  any  particular  measure." 
We  cannot  fail  to  see  that  the  one  sentence  is  in  direct  contradic- 
tion to  the  other.  The  latter  puts  an  end  to  the  claim  to  authorise 
any  act  without  the  agents  being  subjected  to  any  enquiry.  It 
equally  overthrows  that  doctrine  of  the  subordination  of  Courts, 
which  would  condemn  the  first  criminal  tribunal  of  England  to 
silence  and  submission  if  either  House  should  unhappily  be  induced 
to  give  their  warrant  to  a  crime. 
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Stockdale  Lord  Kenyon  supposes  a  case,  in  which  the  Court  would  "un- 
Hansard,  doubtedly  "  pay  no  attention  "to  an  injunction  from  the  House 
of  Commons ; "  and  he  seems  to  think  the  case  too  enormous  to- 
have  been  ever  possible.  "  If,  for  instance,  they  were  to  send  their 
serjeant-at-arms  to  arrest  a  counsel  here  who  was  arguing  a  case 
between  two  individuals,  or  to  grant  an  injunction  to  stay  the  pro- 
ceedings here  in  a  common  action."  Yet  these  enormities,  toa 
gross  to  be  thought  possible,  were  the  daily  proceedings  of  the 
House  of  Commons  in  former  times ;  nay,  they  fall  short  of  the 
truth.  Not  only  did  that  great  assembly  in  Charles  the  Second's 
time  placard  Westminster  Hall  with  injunctions  to  barristers  (some 
of  Lord  Kenyon's  most  illustrious  predecessors)  against  daring  to 
appear  in  the  discharge  of  their  duty  to  their  clients,  but  they  sent 
their  serjeant-at-arms  to  arrest  and  imprison  counsel,  solicitors,  and 
parties  who  had  violated  their  privileges  by  presuming  to  appear 
at  the  Bar  of  the  highest  Court  of  appeal  in  the  country.  They  may 
[  *124  ]  not  have  granted  their  formal  injunction  to  stay  proceedings  *in 
a  common  action ;  but  they  constantly  decided  the  subjects  of 
common  actions  as  matters  of  privilege,  solely  because  one  of  the 
parties  interested  happened  to  be  one  of  their  own  body.  If  Lord 
Kenyon  had  been  Chief  Justice  in  the  days  of  Sir  John  Fagg 
and  Dr.  Shirley  (i),  and  either  of  them  had  sued  out  his  writ  of 
habeas  corpus  before  him,  and  had  appeared  to  be  in  Newgate  for 
the  offence  of  submitting  his  case  to  be  argued  in  the  House  of 
Lords,  it  is  plain  that  he  would  have  enquired  whether  the  House 
was  justified  in  that  particular  measure,  and  would  have  restored 
the  pi:isoners  to  freedom.  Yet  their  resolution  was  "  a  proceeding  by 
one  branch  of  the  Legislature,"  "  a  proceeding  of  those  who,  by  the 
constitution,"  were  "  the  guardians  of  the  liberties  of  the  subject." 
This  inconsistency  in  a  person  of  Lord  Kenyon's  wonderful  acute- 
ness,  as  well  as  other  inaccuracies  hereafter  to  be  noticed,  make 
one  regret  that  the  judgment  in  this  case,  like  those  before  whom 
Murray  and  Crosby  had  been  brought,  was  not  more  deliberately 
prepared.  It  was  given  on  the  instant,  not  in  a  full  Court,  not 
after  hearing  both  sides.  It  bears  marks  of  haste,  and,  we  cannot 
deny,  of  the  excitement  and  inflammation  which  belonged  to  the 
extraordinary  times  in  which  it  occurred. 

I  do  not  pretend  to  discuss  at  length  the  particulars  of  every 
case  in  which  the  doctrine  of  privilege  is  asserted;  but  two,  of 
paramount  magnitude  and  importance,  cannot  be  passed  over.    Sir 
(1)  6How.  St.  Tr.  1121. 
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W.  Williams  was  prosecuted  (i)  by  ex-officio  information  for  an  order  Stockdale 
signed  by  him  as  Speaker,  authorising  the  publication  and  sale  of  Hansard. 
Dangerneld's  Narrative,  being  a  slanderous  libel  on  James,  Duke 
of  York,  four  years  after  that  order  had  been  given.  His  trial  did 
not  come  on  till  the  Duke  had  *ascended  the  throne ;  he  pleaded  to  [  *125  ] 
the  jurisdiction  of  the  Court,  and  that  plea  is  admitted  to  have  been 
properly  overruled ;  he  then  pleaded  as  a  justification  the  order  of 
the  House  of  Commons,  and  that  plea  was  set  aside  without  argu- 
ment. He  was  fined  10,000/.,  and  afterwards  the  fine  was  reduced 
to  8,0002.  He  never  questioned  this  sentence,  nor  has  it  been 
reversed  by  any  Court  or  by  Act  of  Parliament ;  on  the  contrary. 
Lord  Kenyon,  in  the  case  last  under  discussion,  appears  to  me  to 
have  considered  it  as  good  law ;  but,  at  the  moment,  his  memory, 
in  general  so  faithful,  misled  him  as  to  the  facts.  He  said,  ''  the 
publication  was  the  paper  of  a  private  individual,  and  under  pre- 
tence of  the  sanction  of  the  House  of  Commons  an  individual 
published"  (2).  Now,  though  the  narrative  was  indeed  the  paper 
of  a  private  individual,  it  was  adopted  by  the  House,  who  ordered 
its  publication ;  the  Speaker  did  not  publish  as  an  individual,  nor 
under  pretence  of  their  sanction,  but  as  Speaker,  and  by  their  direct 
command.  It  was,  therefore,  an  act  done  in  Parliament.  The  pro- 
ceeding was  by  consequence  a  breach  of  the  fundamental  privilege 
which  exempts  all  that  is  there  done  from  question.  The  afifair 
was  taken  up  by  the  Convention  Parliament;  the  Bill  of  Bights 
refers  to  it ;  the  judgment  would  probably  have  been-  reversed  by 
Parliament,  like  the  attainders  of  Eussel  and  Sidney,  if  the  bill 
introduced  for  that  purpose  had  not  contained  a  most  iniquitous 
provision  for  reimbursing  the  sufferer  out  of  the  estates  of  the 
Attomey-General,  which  caused  its  rejection  by  the  Lords. 

Even  if  this  case  were  not  bad  law,  it  would  be  worthy  of  the 
severest  censure ;  a  prosecution  by  the  Crown  of  a  single  member 
of  Parliament  for  the  misdeed  *of  all,  commenced  years  after,  the  [  *126  ] 
defence  indecently  scouted  from  the  Court  without  a  hearing,  and 
the  conviction  followed  by  an  excessive  penalty.  But  in  what 
respect  can  it  be  said  to  bear  the  least  analogy  to  the  present  case  ? 
The  Speaker  is  not  here  sued  :  the  sale  of  the  present  libel  is  not  by 
the  Speaker,  nor  took  place  within  the  walls  of  Parliament.  If  any 
officer  of  the  House  had  been  held  innocent  in,  disseminating  that 
mass  of  atrocious  falsehood,  if  any  bookseller  had  been  held  justified 

(1)  13  How.  St.  Tr.   1369.     S.    C.  (2)  4  E.  R.  649  (8  T.  E.  296). 
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stockdale  in  selling  it,  because  the  Speaker  ordered  that  it  should  be  sold  for 
HanIjabd.  the  benefit  of  the  libeller,  that  would  have  been  indeed  a  case  in 
point.  But  I  find,  in  3  Mod.  68  (i),  that  Dangerfield  himself  had 
been  convicted  and  punished  for  this  same  publication ;  and  of  that 
sentence  I  do  not  find  that  the  legality  any  more  than  the  justice 
has  ever  been  challenged ;  yet  it  is  plain  that  the  Speaker's  order 
under  the  authority  of  the  House  would  have  been  as  good  a  justi- 
fication to  him  for  publishing,  as  the  resolution  of  the  House  can 
now  be  to  the  present  defendant.  These  two  cases  afford  the  true 
distinction ;  Rex  v.  Willmnis  (2)  was  ill  decided,  because  he  was 
questioned  for  what  he  did  by  order  of  the  House,  within  the  walls 
of  Parliament.  Rex  v.  Dangerfield  (i)  is  undoubted  law,  because  he 
sold  and  published,  beyond  the  walls  of  Parliament,  under  an  order 
to  do  what  was  unlawful. 

Lord  Shaftesbury,  in  29  Car.  H.  (3),  sought  his  discharge  from 
imprisonment  in  the  Tower  on  an  order  of  the  Lords  Spiritual  and 
Temporal  to  keep  him  and  two  other  Lords  in  safe  custody,  "during 
his  Majesty's  pleasure,  and  the  pleasure  of  this  House,  for  high  con- 
[  *\2i  ]  tempts  committed  against  this  House."  The  return  *was  open  to 
serious  objection,  as  may  be  seen  in  the  long  arguments  reported 
at  p.  154  of  1  Mod.  Of  the  three  Judges  who  remanded  the  Earl, 
one  said  that  the  return,  made  by  an  ordinary  court  of  justice,  would 
have  been  ill  and  uncertain,  but  would  not  say  what  would  be  the 
consequence  as  to  that  imprisonment  if  the  session  were  determined. 
The  second  said,  "  the  return,  no  "doubt,  is  illegal,  but  the  question 
is  on  a  point  of  jurisdiction,  whether  it  may  be  examined  here  ? 
This  Court  cannot  intermeddle  with  the  transactions  of  the  high 
court  of  peers  in  Parliament,  during  the  session,"  "  therefore  the 
certainty  or  uncertainty  of  the  return  is  not  material,  for  it  is  not 
examinable  here  ?  but  if  the  session  had  been  determined,  I  should 
be  of  opinion  that  he  ought  to  be  discharged."  And  the  third,  the 
Chief  Justice,  thought  the  Court  had  no  jurisdiction,  for  reasons 
unconnected  with  the  continuance  of  the  session.  It  is  strange 
that  the  duration  of  the  session,  on  which  the  judgments  turn  so 
much,  is  now  held  to  be  immaterial  where  the  Lords  commit.  This 
decision,  which  undeniably,  and  a  fortiori,  would  give  a  sanction  to 
many  later  ones,  and  many  dicta  touching  privilege  which  arose  on 
habeas  coj-jms,  is  cited  by  LordELLENBOROUGH,  in  Burdettw.  Abbot  (4), 

(1)  Bex  V.  Dangerfield,  3  Mod.  68.  144;  3  Keb.  792. 

(2)  13  How.  St.  Tr.  1369.  .  (4)  12  R.  R.  466(14  East,  147). 

(3)  6  How.  St.  Tr.  1269.   S,  C.  1  Mod. 
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without  a  comment.  In  Rex  v.  Floiver  (i)  allusion  is  made  to  it  by  Stockdale 
Lord  Kenyon,  without  considering  its  authority  in  point  of  law.  Hansard. 
Mr.  Justice  Holroyd,  when  arguing  Sir  F.  Burdetfs  case  at  the 
Bar  (2),  distinguished  between  that  action,  in  which  the  nature  of 
the  contempt  appeared  in  the  plea,  and  the  return  to  the  habeas 
corpus  stating  the  contempt  in  general  terms ;  he  distinguished  also 
between  an  action  and  the  proceedings  by  habeas  corpus. 

One  feature  of  SMftesbm-y's  case  (3)  is  curious,  though  not  per-  [  128  ] 
fectly  singular :  the  very  proceedings  of  the  House  of  Lords,  to 
which  the  Court  of  King's  Bench  yielded  entire  acquiescence,  were 
condemned  by  the  same  House,  19th  November,  1680,  as  "  contrary 
to  the  freedom  of  Parliament,"  "  derogatory  to  the  authority  of 
Parliament,  and  of  evil  example  and  precedent  to  posterity "  (4). 
The  order  and  proceedings  were  thereupon  adjudged  "  unparlia- 
mentary from  the  beginning,  and  in  the  whole  progress  thereof, 
and  therefore  were  all  ordered  to  be  vacated,  that  the  same  or  any 
of  them  may  never  be  drawn  into  precedent  for  the  future."  In 
the  same  manner,  after  Lord  Camden  and  the  Court  of  Common 
Pleas  had  held  Mr.  Wilkes  entitled  to  his  release  from  custody 
before  his  trial  on  an  indictment  for  libel,  by  reason  of  his  privilege 
as  a  member  of  Parliament  (6),  the  House  of  Commons  came  to  a 
vote  that  they  themselves  possessed  no  such  privilege  (6).  By  which 
authority  in  such  cases  should  we  be  bound  ?  By  that  of  our  own 
law  books,  our  daily  guides,  which  however  would  appear  to  refer 
us  to  the  journals,  or  by  that  of  the  journals  of  the  House,  in  which 
the  Lex  et  Consuetudo  Parliamenti  are  treasured,  but  which  are 
supposed  to  be  hidden  from  our  view.  I  ihivikihQ  Attorney-General 
referred  us  to  the  latter,  of  which  he  had  before  assured  us  that  we 
were  ignorant.  Yet  in  Shaftesbuiys  case  (3)  these  journals  would 
overturn  the  authority  of  the  Court.  So,  in  the  Middlesex 
election  contests  between  Wilkes  and  Luttrell,  it  is  notorious  that 
the  law  of  Parliament  was  laid  down  in  the  most  opposite  sense  on 
different  occasions  by  the  House  of  Commons. 

But,  as  to  these  proceedings  by  habeas  coipus,  it  may  *be  enough       [  *i2t)  ] 
to  say  that  the  present  is  not  of  that  class,  and  that,  when  any 
such  may  come  before  us,  we  will  deal  with  it  as  in  our  judgment 
the  law  may  appear  to  require. 

The  Attorney-General  told   us  of  another  case  in  point  in  his 

(1)  4  B.  E.  662  (8  T.  R.  314).  (4)  6  How.  St.  Tr.  1310. 

(2)  14  East,  62—70.  (5)  19  How.  St.  Tr.  989. 

(3)  6  How.  St.  Tr.  1269.  (6)  15  Pari.  Hist.  1362. 
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Stockdale    favour:  Burdett  v.  Abbot (i).    We  must  then  examine  that  case 
Hansaed.     fully*     The  plaintiflf  committed  a  breach  of  privilege  by  the  pub- 
lication of  a  hbel ;  the  defendant,  the  Speaker,  stating  that  fact  on 
the  face  of  his  warrant,  committed  him  by  order  of  the  House  to 
prison ;  an  action  was  brought  for  this  assault  and  false  imprison- 
ment.   Did  the  House  of  Commons  threaten  the  plaintiff  or  his 
attorney  or  counsel  for  a  contempt  of  their  privileges  ?     On  the 
contrary,  by  an  express  vote  they  directed  their  highest  officer  to 
plead  and  submit  himself  to  the  jurisdiction  of  this  Court.     When 
the  suit  was  pending,  did  they  entertain  questions  on  the  course  of 
the  proceedings,  or  resolve  that  they  alone  could  define  their  own 
privileges,  or  declare  that  Judges  who  should  presume  to  form  an 
opinion  at  variance  with  their's  should  be  amenable  to  their  dis- 
pleasure?   They  suffered  the  cause  to  make  the  usual  progress 
through  its  stages,  and  placed  their  arguments  before  the  Court. 
Their  arguments  were  just ;  their  conduct  had  been  lawful  in  every 
respect.     The  Court  gave  judgment  in  the  Speaker's  favour.    The 
grounds  of  the  decision  were,  not  that  all  acts  done  by  their  autho- 
rity were  beyond  the  reach  of  enquiry,  or  that  all  which  they  called 
privilege  was  privilege,  and  sacred  from  the  intrusion  of  law,  but 
that  they  had  acted  in  exercise  of  a  known  and  needful  privilege, 
in  strict  conformity  with  the  law. 
[  •130  ]        '  Let  us  now  see  what  was  acknowledged  by  the  Court  *to  be  the 
privilege  of  the  House  of  Commons.     Lord  Ellenborouoh,  almost 
on  opening  his  luminous  commentary  on  all  the  learning  so  pro- 
fusely poured  out  in  the  discussion,  claims  for  the  High  Court  of 
Parliament,  and  each  of  the  Houses  of  which  it  consists,  ''  that 
authority  of  punishing  summarily  for  contempts  which  is  acknow- 
ledged to  belong,  and  is  daily  exercised   as  belonging,  to  every 
superior  court  of  law,  of  less  dignity  undoubtedly  than  itself "  (2). 
This  is  the  position  established  by  him.     The  nucleus  of  Mr. 
Justice  Baylby's  careful  argument  is  in  these  few  words :  ''  The 
House  of  Commons  has  not  only  a  legislative  character  and  autho* 
rity,  but  is  also  a  court  of  judicature."     ^'If  then  the  House  be  a 
court  of  judicature,  it  must "  ''  have  the  power  of  supporting  its 
own  dignity  as  essential  to  itself ;  and  without  the  powej:  of  com- 
mitment for  contempts,  it  could  not  support  its  dignity"  (3).     Sir 
V.  Gibbs,  the  Attorney-General,  who  argued  for  the  defendant,  took 
the  same  ground  of  justification  (p.  85).     It  were  ^'  easy  to  show 

(1)  12  R.  R.  450  (14  East,  1).         (3)  12  R.  R,  p.  475  (P.  159). 

(2)  12  R.  R.  p.  459  (14  East,  138). 
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that  every  Court  in  Westminster  Hall  has  the  same  power  of  com-    stockdale 
mitment  for  contempts,  and  that  they  could  not  exist  long  without     Hansard. 
such  a  power."     "  If  then  the  right  exist  in  the  Courts  of  West- 
minster Hall,  upon  what  principle,  it  might  then  have  been  asked, 
could  it  be  contended  that  the  same  right  did  not  exist,  and  in  the 
same  degree,  in  the  House  of  Commons?"  (p.  86).     Such  was  the 
principle  on  which  the  Exchequer  Chamber  affirmed  the  judgment  (i) ; 
and  the  question  proposed  by  Lord  Eldon  in  the  House  of  Lords 
to  the  Judges,  before  that  tribunal  of  the  last  resort  pronounced  in 
favour  of  the  House  of  Commons,  confines  it  in  the  same  manner  (2). 
The  decision  manifestly  rests  on  the  *privilege  to  punish  for  con-       [  'isi  ] 
tempt,  inherent  no  doubt  in  Parliament  and  in  each  House,  whether 
regarded  in  the  legislative  or  in  the  judicial  capacity,  but  which  it 
only  possesses  in  common  with  the  courts  of  justice,  and  which  was 
there  exercised  within  the  strictest  bounds  of  common  law. 

This  great  case,  solemnly  argued  at  the  Bar,  and  on  both  sides 
with  extraordinary  learning  and  power,  and  in  which  the  Court 
evidently  pursued  their  own  enquiries  in  the  interval  between  the 
arguments,  presents  a  striking  contrast  to  the  rash  and  unmeasured 
language  employed  by  former  Judges  in  ex  parte  proceedings,  as 
writs  of  habeas  corpus,  and  motions  for  criminal  information.  Lord 
Ellenborough  and  Bayley,  J.  carefully  guard  themselves  against 
adopting  such  expressions,  the  former  dissenting  directly  from 
Chief  Justice  Db  Grey,  the  latter  quoting  without  dissent  the 
doctrine  laid  down  by  Holt  in  Regina  v.  Paty  (3).  With  the  same 
freedom  Lord  Ellenborough  commented,  in  Hex  v.  Creevey  (4), 
on  Lord  Kenyon's  dicta  in  Rex  v.  Wright  (5). 

To  the  assertion,  that  the  Courts  have  always  acquiesced  in  the 
unlimited  claim  of  privilege,  I  have  already  stated  enough  to 
authorise  me  in  opposing  the  contrary  assertion.  I  proceed  to 
prove  its  truth  in  other  instances. 

The  phrases  which  I  have  selected  for  remark  out  of  the  cases 
cited  are  the  exception,  not  the  rule.  From  early  times  the  spirit  of 
English  judicature  has  been  more  free  and  independent.  Numerous 
cases  were  cited  in  the  argument  for  the  plaintiff,  in  Burdett  v. 
Abbot  (6)^  not  required  for  the  decision,  except  as  they  removed  *the  [  '132  ] 
preliminary  obstacle  to  all  discussion.  They  have  been  repeated  in 
able  tracts  ;  most  of  them  were  criticised  by  the  Attorney-General 

(1)  BurdeH  v.  Abbot,  4  Taunt.  101.  (4)  14  R,  R.  427  (1  M.  &  S.  273). 

(2)  5  Dow,  199.  (5)  4  R.  R.  649  (8  T.  R.  293). 

(3)  2  Ld.  Ray.  1115.  (6)  12  R.  R.  450  (14  East,  1). 
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Stockdale  He  sought,  and  successfully  in  some,  to  show  that  the  question  of 
Hansard,  privilege,  under  the  circumstances,  did  not  arise.  But  they  are  not 
cited  for  their  circumstances ;  their  use  is  to  show  that  the  Courts 
exercised  the  right  of  examining  matters  supposed  to  be  protected 
from  their  enquiry  by  privilege  of  Parliament.  For  this  purpose  it 
is  enough  to  enumerate,  in  the  words  of  Prynne  (i),  "the  cases  of 
Larke  (2),  Thoi^  (3),  Clerke  (4),  Hyde  (5),  Attwyll  (6),  Walsh  (7), 
CV;sm  (8),  F(?rrer«  (9),  and  Tre^r^nnrtrd  (lo),  which  (he  says)  "the 
Lord  Chief  Justice  vouched,  and  insisted  on  in  his  learned  argu- 
ment of  this  case,  to  the  great  satisfaction  of  those  of  the  long  robe, 
and  most  auditors  then  present,  as  well  members  of  the  Commons 
House  as  others;"  Cook's  {ii),  PledalVs  (12),  and  others  might 
be  added,  llie  Duchess  of  Somerset's  case  (13),  FitzhaiTis's  (14), 
and  others  not  necessary  to  be  named,  were  of  later  date.  The 
Chief  Justice  thus  eulogised  by  Prynne  was  Sir  0.  Bbidoman, 
delivering  the  judgment  of  the  Court  in  Benyon  v.  Evelyn  (15),  who 
brings  this  result  out  of  his  examination  of  ancient  authorities. 
"  That  resolutions  or  resolves  of  either  House  of  Parliament,  singly, 
in  the  absence  of  the  parties  concerned,  are  not  so  concludent  in 
courts  of  law,  but  that  we  may  (with  due  respect  nevertheless  had 
[  *183  ]  to  those  resolves  and  resolutions),  nay,  *we  must  give  our  judgment 
according  as  we,  upon  oath,  conceive  the  law  to  be,  though  our 
opinions  fall  out  to  be  contrary  to  those  resolutions  or  votes  of 
either  House."  That  Chief  Justice  Bridgman  took  upon  himself  to 
decide  on  privilege  is  so  clear  from  his  own  plain  words,  that  the 
opinion  of  Holt  in  Ashhy  v.  White  (16),  and  of  Holrotd  in  arguing 
Burdett  v.  Ahhot  (i7),  cannot  make  us  more  certain  of  the  fact.  The 
Attorney-General  does  not  deny  the  proposition,  but  would  parry 
its  effect,  by  showing  that  the  circumstances  appearing  there  raised 
no  question  of  privilege,  and  that  what  he  was  pleased  to  style 
the  parade  of  learning  on  the  subject  was  misapplied.  But  the 
Judge  avowed  his  right  and  duty :  if  he  invaded  privilege  of  Parlia- 
ment, by  laying  down  doctrines  inconsistent  with  it,  the  invasion 

(1)  Begist.  Part  4,  p.  815.                           (11)  lb.  96. 

(2)  1  Hats.  17.  (12)  Cited  14  East,  47,  from  PrynneV 

(3)  Ih.  28.  Eeg.  Part.  4,  1213. 

(4)  lb,  34.  (13)  Prynne's  Eeg.  Part  4,  1214. 

(5)  lb,  44.  (14)  8  How.  St.  Tr.  223. 

(6)  lb,  48.  (15)  O.  Bridgman's  judgments,  324. 

(7)  lb,  41.  (16)  2  Ld.  Eay.  938.     S,  C.  14  How. 

(8)  lb,  42.  St.  Tr.  695. 

(9)  lb,  53.  (17)  14  East,  49. 

(10)  lb,  59. 
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coald  not  be  less  culpable  because  uncalled  for  by  the  cause  in    stockdale 
hand.  Hansard, 

The  next  case  to  which  I  advert  in  truth  embraced  no  question 
of  privilege  whatever ;  but,  as  one  of  the  highest  authorities  in  the 
state  has  thought  otherwise,  I  shall  offer  some  comments  upon  it ; 
I  mean  Jay  V.  Topham  (i).  The  House  of  Commons  ordered  the 
defendant,  their  serjeant-at-arms,  to  arrest  and  imprison  the  plain- 
tiff for  having  dared  to  exercise  the  common  right  of  all  English- 
men, of  presenting  a  petition  to  the  King  on  the  state  of  public 
affairs,  at  a  time  when  no  Parliament  existed.  For  this  imprison- 
ment an  action  was  brought.  The  declaration  complained,  not 
only  of  the  personal  trespass,  but  also  of  extortion  of  the  plaintiff's 
money  practised  by  defendant  under  colour  of  the  Speaker's  warrant. 
The  plea  of  justification  under  that  warrant,  which  could  not  possibly 
authorise  the  extortion,  even  if  it  could  the  arrest,  was  over-ruled  by 
this  Court,  no  doubt  with  the  utmost  *propriety,  for  the  law  was  clear ;  [  *13*  ] 
Lord  Ellenborouoh  points  this  out  in  the  most  forcible  manner,  in 
14  East,  109.  Yet  for  this  righteous  judgment  Ch.  J.  Pemberton  and 
one  of  his  brethren  were  summoned  before  the  Convention  Parlia- 
ment, when  they  vindicated  their  conduct  by  unanswerable  reasoning, 
but  were,  notwithstanding,  committed  to  the  prison  of  Newgate  for 
the  remainder  of  the  session.  Our  respect  and  gratitude  to  the 
Convention  Parliament  ought  not  to  blind  us  to  the  fact  that  this 
sentence  of  imprisonment  was  as  unjust  and  tyrannical  as  any  of 
those  acts  of  arbitraiy  power  for  which  they  deprived  King  James 
of  his  crown.  It  gave  me  real  pain  to  hear  the  Attorney-General 
contend  that  the  two  Judges  merited  the  foul  indignity  they  under- 
went, as  they  had  acted  corruptly  in  concert  with  the  Duke  of  York, 
In  support  of  this  novel  charge,  he  produced  no  evidence,  nor  any 
other  reason  but  that  the  plea,  as  set  out  in  Nelson's  Abridgement  (2), 
appears  to  have  been  in  bar,  and  not  to  the  jurisdiction.  But  the 
Commons,  who  knew  their  own  motives,  made  no  such  charge :  the 
record  produced  there,  on  which  the  Judges  were  said  to  have  violated 
the  law,  exhibits  a  bad  plea  for  the  reasons  assigned  by  Lord  Ellen- 
borouoh ;  and  the  judgment  punished  by  the  Commons  could  not 
have  been  different  without  a  desertion  of  duty  by  the  Judges. 

We  have  arrived  at  the  Eevolution,  in  which  Holt  took  a  con- 
spicuous part.    He  owed  to  it  the  seat  which  he  filled  with  such 

(1)  12  How.  St.  Tr.  821.  Topham,  but  in    Verdon  v.    Topham, 

(2)  2  Nela.   Abr.    1248.    The  plea      See  14  East,  102,  n.  (a). 
there  is  that  pleaded,  not  in  Jay  v. 
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Stockdale  unrivalled  reputation.  On  three  several  occasions  he  found  himself 
ijANSARD.  compelled  to  deal  with  questions  of  privilege,  and  on  all  he  gave 
his  judgment  against  the  claim.  I  shall  not  dwell  minutely  on 
[  'iss  ]  ^Knollys's  case  (i),  where  he,  with  the  whole  Court,  came  to  a 
different  conclusion  from  the  House  of  Lords,  as  to  the  supposed  Earl 
of  Banbury's  right  to  that  title.  The  Attomey-Gencral  asserted  that 
that  was  no  question  of  privilege,  but  merely  whether  an  individual 
was  a  Peer  or  not.  One  might  have  supposed  that  the  issue, 
whether  one  claiming  to  be  a  member  of  either  House  of  Parlia- 
ment was  such  or  not,  had  some  relation  to  Parliamentary  privilege, 
especially  when  the  restraint  of  bis  person  on  a  criminal  charge 
was  involved  in  that  question.  The  Lords  considered  it  matter  of 
privilege,  and  questioned  the  Judges.  But  the  matter,  it  seems, 
had  not  been  formally  referred  to  the  House  of  Lords,  and  was 
not  duly  brought  before  them.  They  had,  however,  formally 
given  judgment,  and  of  that  the  Court  was  informed.  How  could 
the  Court  know  that  the  Lords  had  proceeded  extrajudicially,  if 
utterly  ignorant  of  Parliamentary  matters,  or  be  permitted  to 
enquire  into  their  methods  of  proceeding,  if  their  own  subordinate 
station  estopped  them  from  questioning  any  act  done  by  the  para- 
mount authority  of  a  House  of  Parliament  ? 

Without  farther  pressing  Knollys's  case  (i),  I  confess  it  was  not 
without  difl&culty  that  I  could  trust  the  evidence  of  my  own  senses, 
when  the  Attorney-General  set  aside  the  authority  of  Ashby  v. 
White  (2)  by  declaring  that  it  w^s  not  a  question  of  Parliamentary 
privilege.  If  not,  the  three  Justices  who  diflfered  from  the  Chief 
Justice  were  strangely  deceived :  the  Chief  Justice  himself  mis- 
apprehended both  their  reasoning  and  his  own.  The  House  of 
Lords  was  mistaken  in  their  view  of  the  subject,  when  they  adopted 
[  *i36  ]  the  Chief  Justice's  opinion  against  that  of  *his  three  brethren. 
And  the  House  of  Commons  was  most  of  all  ignorant  of  the  truth, 
when  (January  17, 1704  (3),  three  days  after  the  Lords  had  reversed 
the  judgment  of  the  Queen's  Bench)  being  ''informed,  that  there 
had  been  an  extraordinary  judgment  given  in  the  House  of  Lords 
upon  a  writ  of  error  from  the  Court  of  Queen's  Bench,  in  a  cause 
between  Matthew  Ashby  and  William  White,  wherein  the  privileges 
of  the  House  were  concerned,"  they  brought  the  proceedings  before 
them,  and  after  great  debate  resolved  (4)  that  Ashby  having,  in 

(1)  Or  Knoivhs'scase,  12  How. St. Tr.      St.  Tr.  695. 

1167.  S.  C.  2  Salk.  509;  1  Id  Eay.  10.  (3)  14  How.  St.  Tr.  696. 

(2)  2  Ld.  Ray.  938.     S.  C.  14  How.  (4)  P.  776. 
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contempt  of  the  jurisdiction  of  the  House,  commenced  such  action,  stookdale 
was  guilty  of  a  breach  of  their  privileges,  and  that  whoever  should  hansaud. 
presume  to  do  the  like,  and  all  attornies,  solicitors,  counsellors, 
serjeants-at-law,  soliciting,  prosecuting,  or  pleading  in  any  such 
case,  "  are  guilty  of  a  high  breach  of  the  privilege  of  this  House." 
The  Lords  (i),  after  full  enquiry  by  a  Committee,  resolved,  on  the 
other  hand, ''  that  the  declaring  Matthew  Ashby  guilty  of  a  breach 
of  the  privilege  of  the  House  of  Commons,  for  prosecuting  an  action 
against  the  constables  of  Aylesbury,  for  not  receiving  his  vote  at  an 
election,  after  he  had,  in  the  known  and  proper  methods  of  law, 
obtained  a  judgment  in  Parliament  for  recovery  of  his  damages,  is 
an  unprecedented  attempt  upon  the  judicature  of  Parliament,  and 
is  in  effect  to  subject  the  law  of  England  to  the  votes  of  the  House 
of  Commons." 

And  now  we  are  gravely  informed  that  this  case  concerned  not 
the  privileges  of  Parliament.  If,  however,  the  opinion  of  all  the 
Judges  and  of  both  Houses,  and  of  all  historians  and  all  lawyers 
till  that  assertion  was  made,  be  correct,  then  that  case  decided  that 
the  courts  of  law  were  not  bound  by  the  opinion  of  the  Commons' 
House  on  matters  of  election,  whereupon  they  claimed  *the  sole  [  *137  ] 
right  of  judging,  and  had  actually  given  judgment ;  but  that  the 
law  must  take  its  course,  as  if  no  such  judgment  had  been  given  by 
the  House  of  Commons,  and  no  such  privilege  claimed.  On  this 
point  the  decision  has  never  to  my  knowledge  been  impugned  in 
any  of  our  Courts.  Lord  Mansfield  is  supposed  to  have  dissented 
from  it,  but  his  doubt  api)lies  to  the  form  of  declaration  (2)  merely ; 
and  his  own  practice  at  the  Bar  (3),  of  asking  leave  of  the  House  of 
Commons  to  commence  such  actions,  proves  only  his  cautious  desire 
to  avoid  and  avert  from  his  clients  the  doom  denounced  against 
Ashby,  Paty,  and  their  brother  burgesses  and  others  in  ixiri  delicto^ 
their  counsel  and  attornies. 

In  the  case  commonly  designated  as  the  case  of  The  Men  of 
Aylesbury  (4),  a  question  of  the  utmost  difficulty  and  importance 
was  brought  before  the  same  Chief  Justice,  and  the  Court  of 
Queen's  Bench.  The  House  of  Commons,  acting  on  the  resolution 
just  cited,  pronounced  those  persons  guilty  of  the  breach  of  privi- 
lege there  prohibited,  and  sent  them  to  Newgate  for  a  contempt  in 
bringing  their  action.     They  sued  out  their  Iiabeas  corpus.     Holt, 

(1)  P.  799.  (3)  14  East,  59,  w.  (6). 

(2)  Seo  also,  as  to  the  opinion  of  (4)  lieyinaw  Faty,  2  Ld.  Kay.  llOo. 
Tracy,  J.,  2  Ld.  Ray.  968.                        S.  t\  14  How.  St.  Tr.  849. 
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stockdalk  iu  a  jadgment  of  the  highest  excellence  (i),  gave  such  reasons  for 
Hansard,  restoring  them  to  liberty  as  it  is  easier  to  outvote  than  answer : 
the  other  three  Judges  thought  the  adjudication  of  the  House  of 
Commons  on  a  contempt  brought  before  them  could  not  be  gain- 
sayed  in  that  proceeding.  The  Judges  of  the  other  Courts  are 
understood  to  have  concurred  with  the  majority  in  the  Queen's 
Bench ;  and  the  opinion  just  cited  must  be  taken  as  that  of  eleven 

**38]  Judges  against  one.  But  the  other  *eight  could  only  have  stated 
their  first  impression,  without  publicity,  and  without  hearing  the 
argument.  There  is  no  satisfaction  in  dwelling  on  the  angry  con- 
tests between  the  two  Houses  which  ensued.  The  peculiarity  of 
the  circumstances  leaves  a  doubt  whether  the  law  can  be  considered 
as  settled  by  what  then  occurred  (2).  But,  even  supposing  that 
this  Court  would  be  bound  to  remand  a  prisoner  committed  by  the 
House  for  a  contempt,  however  insufficient  the  cause  set  out  in  the 
return,  that  could  only  be  in  consequence  of  the  House  having 
jurisdiction  to  decide  upon  contempts.  In  this  case  we  are  not 
trying  the  right  of  a  subject  to  be  set  free  from  imprisonment  for 
contempt,  but  whether  the  order  of  the  House  of  Commons  is  of 
power  to  protect  a  wrong  doer  against  making  reparation  to  the 
injured  man. 

When  the  Judges  were  supposed  to  have  unanimously  agreed  to 
surrender  their  right  of  examining  whatever  may  have  been  done 
by  authority  of  Parliament,  some  very  important  declarations  by 
some  of  the  most  eminent  among  them  must  have  been  forgotten. 
Lord  Chief  Justice  Willes  avowed  the  contrary  resolution :  "I 
declare  for  myself  that  I  will  never  be  bound  by  any  determination 
of  the  House  of  Commons  against  bringing  an  action  at  common 
law  for  a  false,  or  a  double  return,  and  a  party  injured  may  proceed 
in  Westminster  Hall  notwithstanding  any  order  of  the  House : " 
Wynne  v.  Middleton  (3). 

What  was  said  by  Lord  Mansfield  in  the  House  of  Lords, 
respecting  the  privileges  of  the  other  House  in  the  Middlesex 
election,  is  the  more  weighty,  because  he  was  then  upholding  the 
privilege  of  the  latter  in  election  matters  (4) :   **  Declarations   of 

•139  J  the  law,"  said  he,  *'made  *by  either  House  of  Parliament,  were 
always  attended  with  bad  effects  :  he  had  constantly  opposed  them 

(1)  See  "The  judgments  deHvered  (2)  See  14  East,  92,  n.  (b). 

by  the  Lord  Chief  Justice  Holt,"  &c.  (3)  1  Wils.  128. 

from    the    original    MSS.,   ed.    1837.  (4)  16  Pari.  Hist.  653. 
Antfy  p.  363,  n. 
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whenever  he  had  an  opportunity,  and  in  his  judicial  capacity  thought  Stockdale 
himself  bound  never  to  pay  the  least  regard  to  them."  He  ha>^*ard. 
exemplified  this  remark  by  reference  to  general  warrants  :  although 
thoroughly  convinced  of  their  illegality,  **  which  indeed  naming  no 
persons  were  no  warrants  at  all,  he  was  sorry  to  see  the  House  of 
Commons  by  their  vote  declare  them  to  be  illegal.  That  it  looked 
like  a  legislative  act  which  yet  had  no  force  nor  effect  as  a  law : 
for  supposing  the  House  had  declared  them  to  be  legal,  the  Courts 
in  Westminster  would  nevertheless  have  been  bound  to  declare  the 
contrary ;  and  consequently  to  throw  a  disrespect  on  the  vote  of  the 
House.'*  "  He  made  a  wide  distinction  between  general  declarations 
of  law,  and  the  particular  decision  which  might  be  made  by  either 
House,  in  their  judicial  capacity,  on  a  case  coming  regularly  before 
them,  and  properly  the  subject  of  their  jurisdiction."  "  Here  "  (that 
is  in  a  case  of  election)  "  they  did  not  act  as  legislators,  pronouncing 
abstractedly  and  generally  what  the  law  was,  and  for  the  direction 
of  others  ;  but  as  Judges,  drawing  the  law  from  the  several  sources 
from  which  it  ought  to  be  drawn,  for  their  own  guidance  in  deciding 
the  particular  question  before  them,  and  applying  it  strictly  to  the 
decision  of  that  question." 

The  dispute  between  the  two  Houses  in  1784  (i),  when  the  Com- 
mons issued  a  kind  of  mandate  to  the  Treasury  to  suspend  the 
payment  of  certain  bills  till  the  House  should  further  direct,  was  in 
fact  a  struggle  between  the  two  great  parties  in  the  country.  The 
Lords  by  a  large  majority  condemned  the  proceeding,  and  resolved 
(as  the  same  House  had  almost  in  corresponding  terms  ^resolved  at  [  *i40  ] 
the  close,  in  1704,  of  the  Ayleshury  case) — **  That  an  attempt,  in 
any  one  branch  of  the  Legislature,  to  suspend  the  execution  of  the 
law,  by  separately  assuming  to  itself  the  direction  of  a  discretionary 
power,  which,  by  an  Act  of  Parliament,  is  vested  in  any  body  of 
men  to  be  exercised  as  they  shall  deem  expedient,  is  unconstitu- 
tional (2).  The  doctrine  was  enlarged  upon  by  Lord  Thurlow,  who 
spoke  of  the  resolutions  of  the  House  of  Commons  in  terms  pre- 
served by  tradition,  which  there  might  be  impropriety  in  repeating. 
The  Commons  defended  their  resolution  by  asserting  that,  in  fact, 
it  did  not  fairly  bear  the  import  ascribed  to  it.  Lords  Mansfield 
and  LouoHBORouoH  took  the  same  line  in  answering  Lord  Thurlow, 
both  fully  admitting  with  him,  that  the  Commons  have  no  power  to 
suspend  the  law  by  their  resolutions.     The  former  said  (3),  that 

(1)  See  24  Pari.  Hist.  494,  ft  seq,  (3)  Ih.  517. 

(2)  24  Pari.  Hist.  497. 
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Stookdale  "for  either  branch  of  the  Legislature  to  attempt  to  sasi)eud  the 
HaWard.  execution  of  the  law,  was  undoubtedly  unconstitutional."  "  It  had 
been  stated  as  a  ground  for  voting  it  (i),  that  the  House  of  Commons 
had  come  to  a  resolution  militating  against  a  clause  of  the  21st  of 
the  present  King.  What  then  ?  A  resolution  of  the  House  of 
Commons  would  not  suspend  the  law  of  the  land.  A  resolution 
of  the  House  of  Commons,  ordering  a  judgment  to  be  given  in 
any  particular  manner,  would  not  be  binding  in  the  Courts  of 
Westminster  Hall." 

Nor  can  I  refrain  from  quoting  the  characteristic  burst  of  senti- 
ment with  which  Lord  Erskine  remarked  in  1810  on  some  censure 
cast  on  Sir  Francis  Burdett,  for  appealing  to  the  law  against  the 
legality  of  the  Speaker*s  warrant.  ^*  No  man  would  more  zealously 
defend  the  privileges  of  Parliament,  or  of  either  House  of  Parliament, 
[  *141  ]  *than  he  should  ;  and  he  admitted,  that  what  either  branch  of  the 
Legislature  had  been  for  the  course  of  ages  exercising  with  the 
acquiescence  of  the  whole  Legislature,  would,  in  the  absence  of 
statutes,"  **  be  evidence  of  the  common  law  of  Parliament,  and,  as 
such,  of  the  common  law  of  the  land.  The  jurisdiction  of  Courts 
rested  in  a  great  measure  upon  the  same  foundation :  but  besides 
that,  these  precedents,  as  applicable  alike  to  all  of  them,  were 
matters  of  grave  and  deliberate  consideration ;  they  were,  and  must 
be,  determined  in  the  end  by  the  law."  "  The  contrary  was  insisted 
upon  by  the  Commons,  when  they  committed  Lord  Chief  Justice 
Pembbrton  for  holding  plea  of  them  in  his  Court ;  but  so  far  was 
he  from  considering  such  a  claim  as  matter  of  argument  under  this 
government  of  law,  that  I  say  advisedly,  said  his  Lordship,  that  if, 
upon  the  present  occasion,  a  similar  attack  was  made  upon  my 
noble  and  learned  friend  (Lord  Ellenborouoh)  who  sits  next  me, 
for  the  exercise  of  his  legal  jurisdiction,  I  would  resist  the  usurpa- 
tion with  my  strength,  and  bones  and  blood."  "WTiy  was  any 
danger  "  *'  to  be  anticipated  by  a  sober  appeal  to  the  judgment  of 
the  laws  ?  If"  **  the  Judges  had  no  jurisdiction  over  the  privileges 
of  the  House  of  Commons,  they  would  say  they  had  no  jurisdic- 
tion. If  they  thought  they  had,  they  would  give  a  just  decision 
according  to  the  facts  and  circumstances  of  the  case,  whatever 
they  might  be  "(2). 

After  these  decisions  in  our  Courts,  and  these  strong  and  vehe- 
ment declarations  of  opinion,  by  some  of  the  greatest  luminaries  of 

(1)  The  proposed  rewlution  of  the  (2)  16  Cobb.  Par.  Deb.  851. 

House  of  Lords. 
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the  law,  it  is  too  much  to  seek  to  tie  our  hands  by  the  authority  of    Stockdalk 
all  our  predecessors.  Hansabd. 

On  Lord  Brougham's  judgment  in  the  case  of  Mr.  *Long  [  ♦142  ] 
Wellesley,  lately  published  by  himself  (i),  and  reported  also  in 
2  Russell  &  Mylne,  639,  for  obvious  reasons  I  shall  observe  but 
shortly.  He  adopted  in  its  fullest  terms  the  resolution  expressed 
by  Ch.  J.  WniLBs(2),  and  carried  it  no  farther,  though  his  form 
of  expression  is  perhaps  more  striking  and  forcible.  "  If  instead 
of  justly,  temperately,  and  wisely  abandoning  this  monstrous 
claim,  I  had  found  an  unanimous  resolution  of  the  House  in 
its  favour,  I  should  still,  (and  it  is  this  which  made  me  interpose 
to  assure  the  counsel  that  I  needed  not  the  resolution  of  the 
House  of  Commons  in  favour  of  the  Court  of  Chancery),  I  should 
still  have  steadily  pursued  my  own  course,  and  persisted  in  acting 
according  to  what  I  knew  to  be  the  law"  (3).  A  declaration  the 
more  remarkable,  as  proceeding  from  a  Judge  long  known  as 
the  champion  of  all  popular  rights,  the  jealous  asserter  of  all 
the  real  privileges  of  that  assembly,  where  his  station  and  his 
services  may  be  thought  to  place  his  name  on  a  level,  at  least, 
with  the  greatest  of  all  those,  either  lawyers  or  statesmen,  who 
have  come  after  him  upon  the  same  stage. 

It  is  indeed  true  that  that  avowal  of  opinion  was  no  more 
necessary  for  the  decision  than  perhaps  the  discussion  of  Chief 
Justice  Bridgm AN  and  the  declared  resolution  of  Chief  Justice 
WiLLES.  But  would  that  circumstance  render  the  sentiment 
less  offensive,  if  it  really  assailed  the  independence  and  dignity 
of  the  House  of  Commons?  Quite  the  contrary.  Yet  there  was 
no  committee,  no  resolution,  no  menace. 

Two  admissions  were  made  by  the  Attorney-General  *in  the  [  *J43  ] 
course  of  his  argument  here,  either  of  which  appears  to  me  fatal 
to  his  case.  He  very  distinctly  recognised  the  words  of  Lord 
Mansfield,  that,  if  either  House  of  Parliament  should  think  fit 
to  declare  the  general  law,  that  declaration  is  undoubtedly  to  be 
disregarded,  adding  that  it  should  be  treated  with  contempt. 
Now  such  declaration  would  be  a  proceeding  of  the  House,  and 
so  above  all  enquiry. 

Again,  if  the  due  subordination  of  Courts  is  the  guiding  principle, 
the  declaration,  even  if  against  law,  by  a  superior  Court,  demands 

(1)  Speeches  of  Lord  Brougham,  (3)  3fr.  Zan^  TTWf«7ey«  case,  34  R.  B. 
vol.  iv.  p.  357.                                             166  (2  Buss.  &  My.  660). 

(2)  1  Wils.  128.     Ante,  p.  420. 
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Stuckdalk  respect  and  deference,  if  not  acquiescence.  But  the  declaration  of 
Hansard,  general  law  may  arise  in  the  course  of  an  enquiry  respecting 
privilege :  the  claim  advanced  by  the  report  of  the  committee  (i) 
is  that  the  House  is  the  sole  and  exclusive  judge  of  the  extent  of 
its  own  privileges,  and  the  Attoi-ney-Generaly  in  the  same  spirit, 
informed  us,  on  the  part  of  the  House  of  Commons,  of  his  and 
their  "  confidence  that,  when  we  should  be  informed  that  the  act 
had  been  done  in  the  exercise  of  a  privilege,  we  should  hold  that 
we  could  no  longer  enquire  into  the  matter.*'  He  warned  us  that, 
this  being  a  question  of  privilege,  we  have  no  power  to  decide  it ; 
and  told  us  that  whenever  either  House  claims  to  act  in  exercise  of 
a  power  which  it  claims,  the  question  of  privilege  arises.  But,  if 
the  claim  were  to  declare  a  general  law,  the  Attorney-General  agrees 
that  no  weight  would  belong  to  it.  Clearly  then  the  Court  must 
enquire  whether  it  be  a  matter  of  privilege,  or  a  declaration  of 
general  law :  as  indisputably,  if  it  be  a  matter  of  general  law,  it 
cannot  cease  to  be  so  by  being  invested  with  the  imposing  title 
of  privilege. 
[  •U4  ]  The  other  concession  to  which  I  alluded  is,  that,  when  *matter 

of  privilege  comes  before  the  Courts  not  directly  but  incidentally, 
they  may,  because  they  must,  decide  it.  Otherwise,  said  the 
Attorney 'General,  there  would  be  a  failure  of  justice.  And  such 
has  been  the  opinion  even  of  those  Judges  who  have  spoken  with 
the  most  profound  veneration  of  privilege.  The  rule  is  difficult  of 
application.  Lord  Ellenborouoh  and  the  Court,  as  well  as  the 
defendant's  learned  counsel,  felt  it  to  be  so,  in  Burdett  v.  Abbot  (2). 
The  learned  report  of  the  Select  Committee  states  (3),  in  direct 
terms,  that  they  '*  have  not  been  able  to  discover  any  satisfactory 
rule  or  test  by  which  to  ascertain  in  all  cases  whether  the  question 
of  privilege  would  be  deemed  to  arise  directly  or  incidentally  ;  there 
are  many  cases  which  might  be  decisively  placed  in  the  one  class 
or  the  other,  but  there  may  be  also  very  many  which  cannot  be 
so  assigned."  **  Your  Committee  are  of  opinion,  that  the  Courts 
have  no  jurisdiction  to  decide  upon  privilege,  either  directly  or 
incidentally,  in  any  sense  inconsistent  with  the  independence  and 
exclusive  jurisdiction  of  Parliament.  If  such  a  jurisdiction  did 
exist  of  deciding  incidentally  upon  privilege,  uncontrolled  by  Parlia- 
ment,  it  would  lead  to  proceedings  as  incongruous,  and  as  effectually 

(1)  **  Report,"  &c.  (cited  ante,  p.  387,  (3)  **  Report,"  &c.  (cited  nnfe,  p.  387, 
«.;  p.  17,  sect.  78.                                         w.);  p.  13,  sects.  59,  60. 

(2)  12  R.  R.  460  (14  East,  1). 
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destructive  of  the  independence  of  Parliament  as  if  the  direct  juris-    stockdale 
diction  existed;  a  consequence  which,  together  with  the  extreme     hansahd. 
uncertainty  of  the  extent  of  the   rule,    makes   it   indispensably 
necessary  that  it  should  be  investigated." 

The  report  (i)  seems  to  consider  that  the  question  of  privilege 
arose  incidentally  in  the  former  trial  between  these  parties  (2), 
and  points  out  very  serious  inconveniences  *that  may  flow  from  [  *H5  ] 
according  to  Courts  of  Justice  this  power  of  deciding  incidentally. 
The  opinion  that  the  Courts  have  no  jurisdiction  to  decide  upon 
privilege,  either  directly  or  incidentally,  undergoes  some  apparent 
qualification  by  a  reference  to  the  sense  in  which  the  words  are 
used.  It  appears  that  the  Courts  have  no  such  jurisdiction  **  in 
any  sense  inconsistent  with  the  "  **  exclusive  jurisdiction  of  Parlia- 
ment **  (3).  I  would  not  venture  to  speak  with  absolute  certainty 
of  the  meaning  of  this  passage ;  but  I  imagine  that  a  body  which 
has  no  jurisdiction  to  act  in  any  sense  inconsistent  with  the  exclusive 
jurisdiction  of  another  body  can  possess  no  jurisdiction  at  all.  I 
think,  then,  it  must  be  assumed,  that  the  Committee  of  the  late 
House  of  Commons  declared  that  the  Courts  have  no  jurisdiction 
whatever  to  decide  even  incidentally  on  any  matter  of  privilege; 
their  resolutions  having  reference  to  this  preceding  part  of  their 
report. 

Now  this  power  is  denied  to  the  Courts  by  this  report  for  the 
first  and  only  time.  Even  the  appendix  (4)  to  it,  which  by  being 
published  by  the  same  authority  I  know  not  well  how  to  disjoin 
from  it,  returns  to  that  same  distinction  between  the  direct  and 
incidental  occurrence  of  questions  of  privilege  which  the  report  and 
resolutions  appear  to  repeal.  It  were  to  be  wished  that  the  late 
House  of  Commons  had  laid  down  their  rule  for  the  guidance  of 
the  Courts  in  language  less  open  to  dispute  as  to  its  meaning ;  but 
we  in  this  case  must  feel  relieved  from  all  embarrassment,  by  the 
frank  acknowledgment  of  the  Attorney-General.  If,  then,  we  may 
be  under  the  obligation  of  deciding  on  privilege,  even  though 
incidentally,  it  follows  that  we  have  some  *knowledge  on  the  sub-  [  ♦hjj  ] 
ject,  or  at  least  the  means  of  obtaining  knowledge.  The  report 
takes  for  granted  that,  if  either  House  has  actually  come  to  a 
decision  on  the  point  thus  raised,  we  should  be  bound  to  adhere  to 
it :  and  the  Attorney-General  insisted  that,  even  if  in  the  present 
case  the  question  did  but  arise  incidentally,  we  should  be  bound  by 

(1)  Pp.  13—15.  sects.  61—65.  (3)  Eeport,  &c.,  p.  13,  h.  60. 

(2)  See  p.  324,  n.,  ante,  (4)  See  Appendix,  No.  3,  p.  26  to  29. 
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stockdale  the  declaration  of  the  law  set  forth  by  the  House  in  any  formal 
}f  ANSARD.     statement  of  its  opinion. 

Our  duty  would  then  be  to  interpret  the  law  laid  down  by  one 
House  by  discovering  its  meaning.  But  after  ascertaining  it  as 
best  we  might  from  those  stores  of  Parliamentary  learning  from 
which  we  are  pronounced  to  be  excluded,  we  might  possibly  find 
that  the  other  House  (or  the  same  House  at  another  time)  had 
come  to  an  opposite  declaration.  What  course  must  we  then  take  ? 
How  reconcile  the  discrepancy  ?  Perhaps  it  may  be  said  that  the 
fact  is  not  to  be  presumed.  I  agree  that  it  is  not ;  but  it  exists  at 
this  moment  with  reference  to  the  legal  rights  of  parties  in  the 
matter  that  arose  in  Ashby  v.  White  (i).  This  Court  could  not  decide 
the  matter  either  way,  without  overruling  what  has  been  laid  down 
either  by  Lords  or  Commons,  and  thus  violating  the  privileges  of 
Parliament,  and  rendering  ourselves  amenable  to  just  displeasure. 

But  suppose  an  entirely  new  point  to  arise,  and  some  party 
litigating  here  to  set  up  a  claim  of  privilege  never  heard  of  before, 
as  to  which,  therefore,  neither  House  had  ever  framed  a  resolution. 

Since,  then,  the  Courts  may  give  judgment  on  matters  of  privilege 
incidentally,  it  is  plain  that  they  must  have  the  means  of  arriving 
at  a  correct  conclusion,  and  that  they  may  differ  from  the  House 
[  '1^7  ]  of  Parliament,  as  Holt  *and  the  Court  of  Queen's  Bench  differed 
from  the  Lords  in  the  Banbui-y  case  (2),  as  he  did  in  Patif's  case  (3), 
and  as  the  same  and  many  other  of  the  Judges  as  well  as  the  Lords 
did  from  the  Commons  in  the  case  of  Ashhy  v.  White  (4),  and  as  I 
trust  every  Court  in  Westminster  Hall  would  have  done,  if  an  order 
of  either  House,  purporting  to  be  made  by  virtue  of  the  privilege 
of  Parliament,  had  been  brought  before  them  as  a  justification  for 
the  imprisonment  of  a  subject  of  this  free  state,  for  killing  Lord 
Galway's  rabbits,  or  fishing  in  Admiral  Griffin's  pool. 

In  truth,  no  practical  difference  can  be  drawn  between  the  right 
to  sanction  all  things  under  the  name  of  privilege,  and  the  right  to 
sanction  all  things  whatever,  by  merely  ordering  them  to  be  done. 
The  second  proposition  differs  from  the  first  in  words  only.  In 
both  cases  the  law  would  be  superseded  by  one  assembly;  and, 
however  dignified  and  respectable  that  body,  in  whatever  degree 
superior  to  all  temptations  of  abusing  their  power,  the  power 

(1)  2  Ld.  Eay.  938.     S,  C.  14  How.      St.  Tr.  849. 

St.  Tr.  695.  (4)  2  Ld.  Bay.  938.     S.  C.  14  How. 

(2)  12  How.  St.  Tr.  1167.  St.  Tr.  695. 

(3)  2  Ld.  Bay.  1105.    S.  <\  14  How. 
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claimed  is  arbitrary  and  irresponsible,  in  itself  the  most  monstrous    Stockdalk 
and  intolerable  of  all  abuses.  Hansard. 

Before  I  finally  take  leave  of  this  head  of  the  argument,  I  will 
dispose  of  the  notion  that  the  House  of  Commons  is  a  separate 
Court,  having  exclusive  jurisdiction  over  the  subject-matter,  on 
which,  for  that  reason,  its  adjudication  must  be  final.  The 
argument  placed  the  House  herein  on  a  level  with  the  Spiritual 
Court  and  the  Court  of  Admiralty.  Adopting  this  analogy,  it 
appears  to  me  to  destroy  the  defence  attempted  to  the  present 
action.  Where  the  subject-matter  *falls  within  their  jurisdiction,  [  *i^^  ] 
no  doubt  we  cannot  question  their  judgment;  but  we  are  now 
enquiring  whether  the  subject-matter  does  fall  within  the  jurisdic- 
tion of  the  House  of  Commons.  It  is  contended  that  they  can 
l)ring  it  within  their  jurisdiction  by  declaring  it  so.  To  this  claim, 
as  arising  from  their  privileges,  I  have  already  stated  my  answer : 
it  is  perfectly  clear  that  none  of  these  Courts  could  give  themselves 
jurisdiction  by  adjudging  that  they  enjoy  it. 

8.  I  come  at  length  to  consider  whether  this  privilege  of 
publication  exists.  The  plea  states  the  resolution  of  the  House 
that  all  Parliamentary  reports  printed  for  the  use  of  the  House 
should  be  sold  to  the  public,  and  that  these  several  papers  were 
ordered  to  be  printed,  not  however  stating  that  they  were  printed 
for  the  use  of  the  House.  It  then  sets  forth  the  resolution  and 
adjudication  before  set  out.  We  know,  by  looking  at  the  docu- 
ments referred  to  at  the  Bar,  that  this  resolution  and  adjudication 
could  not  justify  the  libel  complained  of,  because  it  was  not  in  fact 
passed  till  after  action  brought.  But,  passing  over  all  minor 
objections,  I  assume  that  the  defendant  has  properly  pleaded  a 
claim,  on  the  part  of  the  House,  to  authorise  the  indiscriminate 
publication  and  sale  of  all  such  papers  as  the  House  may  order  to 
be  printed  for  the  use  of  its  members. 

The  Attorney 'General  would  preclude  us  from  commencing  this 
enquiry.  He  protests  against  our  taking  any  other  step  than  that 
of  recording  the  judgment  already  given  in  the  superior  Court,  and 
registering  the  edict  which  Mr.  Hansard  brings  to  our  knowledge. 
But,  having  convinced  myself  that  the  mere  order  of  the  House 
will  not  justify  an  act  otherwise  illegal,  and  that  the  simple 
declaration  that  that  order  is  made  in  exercise  *of  a  privilege  does  [  'H^  ] 
not  prove  the  privilege,  it  is  no  longer  optional  with  me  to  decline 
or  accept  the  office  of  deciding  whether  this  privilege  exist  in  law. 
If  it  does,  the  defendant's  prayer  must  be  granted  and  judgment 
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Stockdale    awarded   in   his   favour;    or,  if  it   does  not,  the  plaintiff,  under 
Hansabd.     whatever  disadvantage  he  may  appear  before  us,  has  a  right  to 
obtain  at  our  hands,  as  an  EngUsh  subject,  the  establishment  of 
his  lawful  rights  and  the  means  of  enforcing  them. 

In  the  first  place,  I  would  observe  that  the  act  of  selling  does 
not  give  the  plaintiff  any  additional  ground  of  action,  or  right  to 
redress  at  law,  beyond  the  act  of  publishing.  The  injury  is 
precisely  the  same  in  its  nature,  whether  the  publication  be  for 
money  or  not,  though  it  may  be  much  more  extensively  injurious 
when  scattered  over  the  land  for  profit.  But  the  direction  to  sell 
is  highly  important  in  this  respect,  that  public  sale  necessarily 
imports  indiscriminate  publication  beyond  recall  or  control,  and 
holds  out  the  same  authority  as  a  protection  to  every  subordinate 
vender,  who,  by  purchase  from  their  printer  and  bookseller,  is,  like 
him,  doing  no  more  than  giving  effect  to  an  order  of  the  House. 

How  far  it  is  strictly  constitutional  for  either  House  of  Parlia- 
ment to  raise  money  by  sale  or  otherwise,  and  apply  it  to  objects 
not  specified  by  Act  of  Parliament,  might  require  consideration  on 
general  grounds,  but  does  not  belong  to  the  present  season  or  place, 
in  which  we  have  only  to  deal  with  the  manner  in  which  the 
mutual  rights  of  the  parties  before  us  in  this  action  are  affected. 

It  is  likewise  fit  to  remark  that  the  defamatory  matter  has  no 
bearing  on  any  question  in  Parliament,  or  that  could  arise  there. 
[  ♦150  ]  Whether  the  book  found  in  the  *possession  of  a  prisoner  in  Newgate 
were  obscene  or  decent  could  have  no  influence  in  determining  how 
prisons  can  best  be  regulated  ;  still  less  could  the  irrelevant  issue 
whether  it  was  published  by  the  plaintiff.  The  most  advisable 
course  of  legislation  on  the  subject  is  wholly  unconnected  with 
those  facts :  the  inquisitorial  functions  would  be  exercised  with 
equal  freedom  and  intelligence,  however  they  were  found  to  be. 
And,  if  the  ascertainment  of  them  by  the  House  was  a  thing 
indifferent,  still  less  could  the  publication  of  them  to  the  world 
answer  any  one  Parliamentary  purpose. 

The  proof  of  this  privilege  was  grounded  on  three  principles, — 
necessity,  practice,  universal  acquiescence.  If  the  necessity  can 
be  made  out,  no  more  need  be  said :  it  is  the  foundation  of  every 
privilege  of  Parliament,  and  justifies  all  that  it  requires.  But  the 
promise  to  produce  that  proof  ended  in  complete  disappointment. 
It  consisted  altogether  in  first  adopting  the  doctrine  of  Lake 
v.  King  (i),  that  printing  for  the  use  of  the  members  is  lawful,  and 

,(1)  1  Saxind.  131. 
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then  rejecting  the  limitation  which  restricts  it  to  their  use.  The  Stockdalb 
reasoning  is,  "  If  you  permit  the  number  of  copies  to  be  as  large  hansabd. 
as  the  number  of  members,  the  secret  will  not  be  confined  to 
them."  A  strong  appeal  to  justice  and  expediency  against  printing, 
even  for  the  use  of  the  members,  what  may  escape  from  their 
hands  to  the  injury  of  others,  but  surely  none,  in  point  of  law,  for 
throwing  down  the  only  barrier  that  guards  the  rest  of  the  world 
against  calumny  and  falsehood  founded  on  ex  parte  statements, 
made  for  the  most  part  by  persons  interested  in  running  down  the 
character  assailed. 

The  case  just  alluded  to  drew  a  line,  in  the  nineteenth  year  of 
Charles  the  Second,  which  has  always  been  *thought  correct  in  [  ♦isi  ] 
law.  The  defendant  justified  the  libel  he  had  printed,  by  pleading 
that  it  was  only  printed  for  the  use  of  the  members.  Much  doubt 
at  first  existed  whether  the  justification  were  good  in  law;  the 
right  of  delivering  copies  for  the  use  of  the  members  of  a  committee 
being  undisputed,  but  some  of  the  Judges  questioning  whether 
printing  could  be  so  justified.  After  an  advisement  of  many  terms 
and  even  of  some  years.  Lord  Hale  and  the  Court  sustained  the 
defence,  because,  being  necessary  to  their  functions,  it  was  the 
known  course  in  Parliament  to  print  for  the  use  of  members.  But 
wherefore  all  this  delay  and  doubt,  if  the  House  then  claimed  the 
privilege  of  authorising  the  publication  of  all  papers  before  them  ? 
or  how  can  we  believe  that  the  defendant  would  not  have  pleaded 
at  first  that  privilege,  when  we  find  that  he  was  admitted  to  have 
acted  according  to  the  course  and  proceedings  of  Parliament,  if  it 
was  then  their  understood  right?  This  case  occurred  within  a 
very  few  years  of  Benyon  v.  Evelyn  (i),  which  must  have  excited 
the  attention  of  the  House,  and  made  them  vigilant  in  maintaining 
their  privileges  against  improper  interference  from  courts  of  law. 

The  supposed  necessity  soon  dwindled,  in  the  hands  of  the 
learned  counsel,  down  to  a  very  dubious  kind  of  expediency ;  for  is 
it  not  much  better,  said  he,  that  a  man  defamed,  and  thence  avoided 
by  mankind,  should  know  he  has  been  the  victim  of  a  privileged 
publication,  than  remain  ignorant  by  what  means  he  has  lost  his 
place  in  society  ?  A  question  over  which  many  a  man  might  wish  to 
pause  before  he  answered  it.  It  is  far  from  certain  that  he  would 
become  acquainted  with  the  fact ;  he  might  be  absent  on  business, 
or  abroad  in  the  *service  of  his  country;  but  the  discovery  when  [  *152  ] 
made  would  bring  him  small  comfort,  as  it  would  show  him  that 
(1)  0.  Bridgman's  judgments,  324,  Trin.  T.  14  Cur.  II. 
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Stockdale    his  enemy  was  too  strong  to  grapple  with,  and  that  the  door  of 
HaWard.     legal  redress  must  be  barred  against  him  for  ever. 

Another  ground  for  the  necessity  of  publishing  for  sale  all  the 
papers  printed  by  order  of  the  House  was,  that  members  might  be 
able  to  justify  themselves  to  their  constituents,  when  their  conduct 
in  Parliament  is  arraigned,  appealing  to  documents  printed  by 
authority  of  the  House.  This  is  precisely  the  principle  denied 
and  condemned  by  Lord  Ellbnborough  and  the  Court  in  Rex  \\ 
Creevey  (i),  a  decision  which  it  may  now  perhaps  be  convenient  to 
censure  as  inconsistent  with  privilege,  but  which,  founded  on  Lord 
Kbnyon's  authority  in  Rex  v.  Lord  Abingdon  (2),  has  been  uniformly 
regarded  till  this  time  as  a  just  exposition  of  the  law.  But  indeed 
it  is  scarcely  possible  for  ingenuity  to  fancy  a  case  in  which  a 
member,  accused  of  any  misconduct  in  his  trust,  should  be  able  to 
vindicate  himself  by  resorting  to  such  documents.  Then,  on  general 
grounds,  the  necessity  of  making  the  Parliamentary  conduct  of 
members  known  to  their  constituents  is  urged,  and  the  duty  of  the 
House  of  Commons  to  convey  instruction  to  the  people.  The  latter 
argument  may  be  answered  by  asserting  that  the  duty  of  general 
instruction  resides  in  the  whole  Legislature,  and  not  in  any  single 
branch  of  it.  The  former  argument  proves  too  much;  for  the 
conduct  of  the  representative  is  best  disclosed  by  the  share  taken 
by  him  in  the  debates,  which  from  all  time  up  to  the  present 
moment  have  been,  not  only  neither  sold  nor  published  bj'  the 
House,  but  cannot  be  published  by  the  most  accurate  reporter 
[  ♦loS  ]  *without  his  incurring  the  danger  of  Newgate  for  breach  of  privilege, 
and  being  exposed  without  justification  to  legal  consequences. 

It  can  hardly  be  necessary  to  guard  myself  against  being  supposed 
to  discuss  the  expediency  of  keeping  the  law  in  its  present  state,  or 
introducing  any  and  what  alterations.  It  is  no  doubt  susceptible 
of  improvement ;  but  the  improvement  must  be  a  legislative  act. 
If  we  held  that  any  improvement,  however  desirable,  could  be 
effected  under  the  name  of  privilege,  we  should  be  confounding 
truth,  and  departing  from  our  duty ;  and  if,  on  such  considerations, 
either  House  should  claim,  as  matter  of  privilege,  what  was  neither 
necessary  for  the  discharge  of  their  proper  functions,  nor  ever  had 
been  treated  as  a  privilege  before,  this  would  be  an  enactment,  not 
a  declaration;  or,  if  the  latter  name  were  more  appropriate,  it 
would  be  the  declaration  of  a  general  law,  to  be  disregarded  by  the 
Courts,  though  never,  I  hope,  treated  with  contempt.  It  would 
(1)  14  R.  R.  427  (I  M.  &  S.  273).         (2)  5  R.  R.  733  (1  Esp.  226), 
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also  be  the  declaration  of  a  new  law  ;  and  the  word  '*  adjudge  "  can    Stockdale 
make  no  difference  in  the  nature  of  the  thing.  Hansard. 

The  practice,  or  usage,  is  the  second  ground,  on  which  the 
Attorney-General  seeks  to  rest  this  privilege ;  and  he  has  a  warrant 
for  his  claim,  which,  if  well  founded,  is  even  stronger  than  any 
opinion  of  necessity :  he  refers  to  an  Act  of  Parliament. 

The  Postage  Act  (i),  it  seems,  conveys  all  Parliamentary  pro- 
ceedings to  all  parts  of  the  empire  free  of  expense.  And,  forasmuch 
as,  when  that  Act  passed,  it  was  notorious  that  the  votes  and  other 
proceedings  contained  matter  criminating  individuals,  therefore,  it 
was  argued,  the  Legislature  must  have  intended  to  circulate  such 
criminating  matter.  But  the  same  Act  requires  newspapers  to 
*be  circulated  free  of  postage :  it  was  equally  notorious  that  news-  [  ♦154  ] 
papers  often  contained  libels ;  yet  it  was  never  contended  that  the 
Postage  Act  intended  to  give  impunity  to  their  circulation.  In 
both  cases  it  is  clear  that  the  Act  merely  gave  untaxed  circulation 
to  such  proceedings  and  such  papers  as  it  was  before  lawful  to 
circulate,  leaving  all  questions  of  what  is  lawful  in  their  former 
plight. 

But  ''  the  practice  has  prevailed  from  all  time."  If  so,  it  is 
strange  that  no  vestiges  of  it  are  tracked  to  an  earlier  period 
than  1640,  when  the  House  of  Commons,  acting  neither  in  a  legis- 
lative nor  an  inquisitorial  capacity,  began  to  set  up  an  authority 
independent  of  the  Grown,  and  hostile  to  it,  which  led  to  its 
gradually  absorbing  all  the  powers  of  the  state.  For  near  twenty 
years  the  House  was  taking  this  executive  part,  which  they  could 
not  carry  on  but  by  publishing  their  votes  and  proceedings.  At 
the  Restoration  they  made  some  amends  to  the  exiled  King,  by 
evincing  their  loyalty  in  the  same  manner;  and  their  vows  of 
allegiance  and  submission  were  also  sold  and  published,  as  their 
manifestoes  and  levies  of  men  and  money  against  his  father  had 
been  before.  Thus  does  the  practice  appear  to  have  originated  in 
the  Long  Parliament,  and  to  have  been  continued  at  the  Restora- 
tion. The  origin  disproves  the  antiquity  of  the  privilege,  or  its 
necessity  for  the  functions  of  one  of  the  three  estates ;  no  such 
necessity  was  thought  of  till  one  began  to  struggle  against  the 
other  two  for  an  ascendancy  which  reduced  them  to  nothing. 
True  it  is,  the  practice  of  so  printing  and  publishing  has  proceeded 
with  little  interruption  till  this  hour.  But  the  question  is  not  on 
the  lawfulness  or  expediency  of  printing  and  publishing  in  general ; 

(1)  Stat.  42  Geo.  HI.  c.  63.    See  stats.  7  Will.  IV.  &  1  Vict.  c.  32  and  c.  34. 
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Stockdale  it  is  whether  any  *proof  can  be  found  of  a  practice  to  authorize 
Hansard,  th©  printing  and  publication  of  papers  injurious  to  the  character 
[  ♦ISB  ]  of  a  fellow  subject.  Such  a  privilege  has  never  been  either  actually 
or  virtually  claimed  by  either  House  of  Parliament ;  the  notice  of 
neither  has  been  called  to  the  fact  of  their  giving  publicity  to 
writings  of  that  character.  What  course  they  might  have  taken 
we  cannot  know,  if  a  party  thus  injured  had  laid  his  grievance 
before  them.  Had  their  answer  been,  We  claim  the  right  to 
promulgate  our  judgment  on  cases  within  our  jurisdiction,  on 
which  we  have  made  inquisition,  heard  evidence  and  defence,  and 
formed  our  judgment, — they  would  have  referred  to  a  state  of 
things  wholly  different  from  that  which  is  now  before  us.  If  they 
had  said,  we  claim  the  privilege  of  ordering  the  printing  of  what 
w^e  please,  and  of  publishing  all  we  print,  however  partial  the 
statement,  and  however  ruinous  to  individuals,  the  question  of 
their  right  to  justify  the  publisher  would  have  been  much  the  same 
as  that  which  we  have  now  under  discussion. 

The  practice  of  a  ruling  power  in  the  state  is  but  a  feeble  proof 
of  its  legality.  I  know  not  how  long  the  practice  of  raising  ship- 
money  had  prevailed  before  the  right  was  denied  by  Hampden ; 
general  warrants  had  been  issued  and  enforced  for  centuries  before 
they  were  questioned  in  actions  by  Wilkes  and  his  associates,  who, 
by  bringing  them  to  the  test  of  law,  procured  their  condemnation 
and  abandonment.  I  apprehend  that  acquiescence  on  this  subject 
proves,  in  the  first  place,  too  much  ;  for  the  admitted  and  grossest 
abuses  of  privilege  have  never  been  questioned  by  suits  in  West- 
minster Hall.  The  most  obvious  reason  is,  that  none  could  have 
[  '156  ]  commenced  a  suit  of  any  kind  for  the  purpose,  without  *incurring 
the  displeasure  of  the  offended  House,  instantly  enforced,  if  it 
happened  to  be  sitting,  and  visiting  all  who  had  been  concerned. 
During  the  session,  it  must  be  remembered  that  privilege  is  more 
formidable  than  prerogative,  which  must  avenge  itself  by  indict- 
ment or  information,  involving  the  tedious  process  of  law,  while 
privilege,  with  one  voice,  accuses,  condemns,  and  executes.  And 
the  order  to  **  take  him,"  addressed  to  the  serjeant-at-arms,  may 
condemn  the  offenders  to  persecution  and  ruin.  Who  can  wonder 
that  early  acquiescence  was  deemed  the  lesser  evil,  or  gravely  argue 
that  it  evinced  a  general  persuasion  that  the  privilege  existed  in 
point  of  law  ? 

Besides,  the  acquiescence  could  only  be  that  of  individuals  in 
particular  hardships,  brought  upon  themselves  by  the  proceedings 
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published.  We  have  a  right  to  suppose  that  a  considerate  dis-  Stockdale 
cretion  was  fairly  applied  to  the  particular  circumstances  of  each  hansabd. 
case ;  that  few  things  of  a  disparaging  nature  were  printed  at  all ; 
that,  where  criminating  votes  were  allowed  to  meet  the  public  eye, 
they  w^ere  justified  as  an  exercise  of  jurisdiction  upon  matters 
properly  brought  before  Parliament,  after  patient  hearing,  and 
candid  enquiry;  that  the  imputations  were  generally  true,  and 
actions  for  libel  would  only  have  made  them  more  public;  and 
that,  even  where  ex  'parte  proceedings  were  printed  to  the  annoy- 
ance of  private  persons,  that  minute  suffering  would  be  lost  sight 
of  in  the  general  sense  of  an  overwhelming  necessity.  All  kinds  of 
prudential  considerations,  therefore,  conspired  to  deter  from  legal 
proceedings,  and  will  fully  account  for  the  acquiescence ;  and  the 
difference  between  the  extent  of  publication  formerly  practised  and 
the  uncontrolled  sale  of  all  that  the  House  may  choose  *to  print  in  [  *i-^7  ] 
order  to  raise  a  fund  for  paying  its  officers  cannot  fail  to  strike 
every  unbiassed  understanding. 

I  must  add,  that  the  evidence  on  this  subject  set  forth  in  the  Beport 
convinces  me  that  publication  has  never  been  by  way  of  exercising 
any  of  its  privileges,  nor  the  fruit  of  deliberation  to  what  extent 
it  ought  to  be  carried  and  within  what  bounds  restrained.  With 
very  different  objects  the  practice  was  originally  introduced;  it 
grew  imperceptibly  into  a  perquisite ;  and  I  venture  to  believe  that 
it  was  raised  into  a  traffic,  and  a  means  of  levying  money,  without 
much  consideration. 

The  authority  to  which  the  Attorney -Qeneral  last  appealed  is  one 
to  which  particular  attention  is  due;  I  mean  the  Beport  of  the 
committee  appointed  by  the  late  House  of  Commons  to  examine 
the  subject.  He  spoke  of  it  as  a  document  of  extraordinary  weight, 
demanding  the  utmost  respect,  as  uniting  the  suffrages  of  the 
most  distinguished  statesmen  and  the  most  eminent  lawyers.  I 
feel  just  and  high  deference  towards  them  all;  towards  none 
more  than  the  learned  person  who  pressed  us  with  their  authority, 
and  whose  argument  at  the  Bar  so  fully  laid  before  us  all  that 
could  possibly  be  urged  in  defence  of  their  resolutions.  That 
learned  person  gave  us  to  understand  that  he  had  sacrificed 
many  weeks  of  his  valuable  time  in  studying  this  great  subject, 
and  that  in  preparing  his  argument  he  had  become  perfectly 
convinced  that  his  side  was  the  side  of  truth.  He  must  forgive 
me  the  remark,  that  this  conclusion  would  have  affected  me 
more  if  it  had  preceded,  instead  of  following,  the  report  of  that 
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stockdale  committee  and  the  trial  at  Nisi  Prius,  and  indeed  the  resolution 
Hansard,     of  1835  (l). 

He  also  felt  it  right  to  remind  us  that  members  of  that  committee, 
[  *lo8  ]  though  not  now  occupying  judicial  station,  *are  sure  to  do  so  here- 
after ;  that  their  fame  may  eclipse  all  their  predecessors  upon  the 
bench,  and  their  opinion,  embodied  in  the  committee's  report,  ought 
to  be  as  much  venerated  as  if  it  had  appeared  some  ages  earlier, — in 
the  reign,  he  added  by  way  of  example,  of  Queen  Anne.  I  fully  accede 
to  the  suggestion ;  but,  in  acting  upon  it,  I  could  not  refrain  from 
considering  the  claims  to  confidence  which  the  individual  members 
might  possess.  My  enquiry  would  not  be  confined  to  their  learning 
and  ability:  I  should  ask  of  their  habitual  candour  and  love  of 
truth ;  perhaps,  too,  of  their  poUtical  and  personal  connections, 
I  might  be  driven  to  the  invidious  necessity  of  comparison :  finding 
that  some  lawyers  in  the  House  had  dissented  from  the  committee, 
if  I  had  found  also  in  the  minority  such  names  as  adorn  the  list  of 
those  who  opposed  the  claim  of  privilege  in  the  case  of  Ashby  v. 
White  (2),  in  the  reign  referred  to,  it  might  be  difl&cult,  notwith- 
standing any  disparity  of  numbers,  to  be  quite  certain  which  way 
the  balance  of  authority  inclined. 

One  thing  would  aid  me  in  this  estimate;  whether  the  first 
impression  of  those  most  conversant  with  constitutional  law  coin- 
cided with  the  resolutions  in  which  they  afterwards  concurred. 
For  in  many  cases  the  first  thoughts  of  understanding  men  are 
the  best,  and  the  surest  to  bear  the  stamp  of  truth ;  subsequent 
consideration  sometimes  brings  expediency  into  competition  with 
rectitude,  and  expediency  of  all  kinds,  general  and  particular, 
public  and  personal.  But,  on  the  other  hand,  it  would  not  be 
unimportant  to  know  whether  great  lawyers,  whose  minds  had 
not  been  particularly  exercised  in  these  matters,  who  might  have 
been  at  first  induced  to  concur  in  the  resolutions,  had  seen  reason 
[  •159  ]  to  *abide  by  them  on  maturer  reflection.  Some  may  have  yielded 
to  the  extensive  claims  of  privilege  admitted  by  Judges,  and  asserted 
by  great  living  authority,  who  might  afterwards  renounce  them  as 
inconsistent  with  clear  principles  of  law  in  daily  operation.  But  I 
have  been  led  too  far  in  observing  on  the  authority  of  the  Report, 
against  which  the  plaintiff  is,  in  truth,  appealing  to  our  judgment, 
and  on  which  nothing  but  the  learned  counsel's  claim  of  deference 
to  it  could  have  tempted  me  to  make  a  single  remark.  Let  me 
only  add  that,  if  its  authority  and  force  of  reasoning  had  appeared 
(1)  AnUy  p.  328.  (2)  2  Ld.  Bay.  938. 
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to  its  composerB  so  conclusive,  there  might  have  been  more  pro-    Stockdale 
priety  and  more  grace  in  leaving  them  to  their  natural  influence     haxs'abd. 
over  our  minds,  than  in  resorting  to  language  which  would  have 
exposed  our  motives  to  a  darker  suspicion  than  any  pointed  at  by 
the  Attorney  General,  if  our  opinion  had  happened  to  coincide  with 
that  of  the  House  of  Commons. 

I  cannot  conclude  without  some  reference  to  the  particular 
circumstances  which  have  attended  this  cause  in  its  progress,  and 
have  been  observed  upon  by  the  At  tourney -General  at  the  close  of 
his  long  discourse.  I  then  mentioned  the  suddenness  with  which 
this  great  subject  came  upon  me,  when  tlie  newspapers  informed 
me  that  the  issue  which  I  was  about  to  try  had  been  made  the  topic 
of  discussion  in  the  House  of  Commons  the  night  before.  I  must 
now  add  that  when,  on  the  trial  (i),  it  was  proposed  to  make  out  a 
defence  from  the  resolution  so  often  cited,  that  resolution  was 
unknown  to  me.  The  project  of  the  Honourable  House  to  authorise 
the  unrestricted  sale  of  all  their  printed  proceedings  at  so  much 
a  sheet,  throwing  oflf  such  a  discount  to  wholesale  *purchasers,  and  [  •160  ] 
appropriate  the  money  to  be  raised  to  specific  purposes,  was  what 
I  never  had  anticipated,  and  (I  own)  could  hardly  believe.  I  thought 
it  clear  that  such  a  course  of  proceeding  could  only  be  defended 
by  asserting  for  one  House  of  Parliament  that  sovereign  power 
which  is  lodged  in  the  three  Estates ;  an  opinion  confirmed  by  the 
report  of  the  committee,  by  the  Attorney -GeneraV 8  argument,  and 
by  the  concurrence  of  my  learned  brethren. 

Some    degree   of    censure   was   insinuated    on    my   immediate 

declaration  of  an  opinion  not  absolutely  necessary  for  disposing 

of  the  cause,  and  which  was  said  to  have  encouraged  the  plaintiff 

to  commence  this  second  action.     I  may  be  allowed  to  doubt  this 

supposed  consequence;  for  the  second  action  was  brought  three 

months  later,  and  immediately  after  the  report  of  the  committee 

had  appeared.    Perhaps,  by  some  dexterous  dealing  with  the  points 

that  arose  at  Nisi  Prius,  it  might  have  been  possible  to  avoid  this 

painful  collision,  but  not  without  shrinking  from  my  duty  to  those 

parties  who,  whether  necessarily  or  not,  brought  this  question  before 

me,  and  had  a  right  to  my  opinion  upon  it;  not  without  a  poor 

compromise  of  the   sacred   principles  of   constitutional  freedom. 

Besides,  the  delay  would  have  implied  a  doubt  where  none  was 

entertained,  and  would  have  been  but  a  short  postponement  of  the 

evil  day;   for  similar  questions   must  have  sprung  up  in  other 

(1)  AnUy  p.  394,  n. 
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Stockdale  quarters,  and  must  have  brought  under  examination  the  large 
Hansard,     rights  now  claimed. 

I  had  indulged  a  hope  that  the  resolution  might  have  undergone 
revision,  and  have  been  found  such  as  the  House  of  Commons 
would  not  wish  to  continue  on  its  journals.  I  had  even  some 
ground  for  believing  that  distinguished  members  of  the  Committee 
[  *161  ]  itself  entered  *upon  the  enquiry  with  opinions  corresponding  with 
my  own  ;  and  I,  for  my  own  part,  am  at  a  loss  to  discover,  in  their 
printed  report,  or  in  the  argument  I  have  heard,  any  good  reason 
for  their  conversion. 

I  cannot  lament  that  I  gave  utterance  at  the  proper  season  to 
sentiments  of  which  I  deeply  felt  the  importance  as  well  as  the 
truth  ;  nor  can  I  doubt  that  a  full  consideration  of  the  whole  subject 
will  lead  to  beneficial  results.  One  thing  alone  I  regret,  a  warmth 
of  expression  in  asserting  what  law  and  justice  appeared  to  me  to 
require,  which  may  have  rendered  it  more  diflScult  for  the  late 
House  of  Commons  to  recede  from  any  claim  which  it  had  advanced. 

I  am  of  opinion,  upon  the  whole  case,  that  the  defence  pleaded 
is  no  defence  in  law,  and  that  our  judgment  must  be  for  the 
plaintiff  on  this  demurrer. 

LlTTLEDALB,  J.  : 

The  first  question  for  our  consideration  is,  whether  the  resolution 
of  the  House  of  Commons,  that  they  have  the  power  to"  do  an  act, 
precludes  the  Court  from  enquiring  into  the  existence  of  the  power ; 
and  whether  we  are  in  the  situation  of  enquiring  into  this  question 
at  all ;  and  whether  we  are  not  estopped  by  this  resolution  of  the 
House  of  Commons,  who  have  resolved,  declared,  and  adjudged, 
that  the  power  of  publishing  such  of  its  papers,  votes,  and  pro- 
ceedings as  it  shall  d6em  necessary  or  conducive  to  the  public 
interests,  is  an  essential  incident  to  the  constitutional  functions  of 
Parliament,  more  especially  to  the  Commons  House  of  Parliament 
as  the  representative  portion  of  it,  operates  (i)  so  as  to  estop  this 
[  •iss  ]  Court  from  ♦proceeding  to  investigate  the  subject  presented  to  the 
Court  upon  this  demurrer. 

It  is  said  the  House  of  Commons  is  the  sole  judge  of  its  own 
privileges :  and  so  I  admit  as  far  as  the  proceedings  in  the  House 

(1)  Some  verbal  inaccuracies,  which  rections  requisite  (which  the  reporters 

will  be  found  in  the  report  of  this  have  not  thought  it  proper  to  make) 

judgment,   occur   in   the   copy  from  will  be  obvious, 
which  it  was  delivered.    The  fpw  cor- 


VOL.  XLviii.]     1839.     Q.  B.     9  AD.  &  EL.  162—163.  437 

and  some  other  things  are  concerned  ;  but  I  do  not  think  it  follows    stockdale 
that  they  have  a   power  to  declare  what  their  privileges  are,  so     Hansard. 
as  to  preclude  enquiry  whether  what   they  declare   are  part   of 
their  privileges. 

The  AttorneihGeneral  admits  that  they  are  not  entitled  to  create 
new  privileges ;  but  they  declare  this  to  be  their  privilege.  But  how 
are  we  to  know  that  this  is  part  of  their  privileges,  without  enquiring 
into  it,  when  no  such  privilege  was  ever  declared  before  ? 

We  must  therefore  be  enabled  to  determine  whether  it  be  part 
of  their  privileges  or  not. 

Suppose  the  House  of  Commons  had  resolved  that  they  had 
a  right  to  punish  persons  for  an  infringement  on  the  property  of 
members,  as  was  declared  in  the  case  of  Admiral  Griffin^  and  also 
in  other  cases  where  claims  of  privilege  have  been  set  up  which 
are  now  abandoned  by  the  Attorney-General,  could  it  be  contended 
that,  if  the  House  were  now  to  resolve  thsTt  those  privileges  belonged 
to  them,  this  Court  were  estopped  from  enquiring  into  whether  they 
were  to  be  taken  as  part  of  the  privileges  ?  Or  suppose  that  the 
House  were  to  go  much  beyond  what  was  formerly  considered  as 
privilege,  and  were  to  assert  as  privileges  what,  at  the  same  time, 
I  must  admit,  this  House  of  Commons  is  never  likely  to  assert, 
is  this  Court  to  be  shut  out  from  enquiry  into  whether  they  have 
the  privilege  or  not  ? 

It  is  said  that  the  proceedings  in  Courts  which  have  a  peculiar 
jurisdiction  of  their  own,  and  where  the  mode  *of  proceeding  is  [*^63] 
different  from  ours,  cannot  be  enquired  into  in  the  common  law 
courts ;  as  in  the  case  of  judgments,  and  matters  only  cognisable 
in  the  Ecclesiastical  Courts,  and  in  the  Admiralty  Courts,  and  that 
therefore,  as  the  House  of  Commons  is  exclusively  the  judge  of  its 
own  privileges,  we  cannot  enquire  into  it.  But  the  cases  are  not 
similar ;  the  Ecclesiastical  Courts  and  the  Courts  of  Admiralty  give 
judgment  or  decide  matters  upon  adverse  claims  of  parties  litigated 
in  the  Courts.  But  this  proceeding  in  the  House  of  Commons  does 
not  arise  on  adverse  claims ;  there  are  no  proceedings  in  the  Court ; 
there  is  no  Judge  to  decide  between  the  litigant  parties  ;  but  it  is  the 
House  of  Commons  who  are  the  only  parties  making  a  declaration 
of  what  they  say  belongs  to  them. 

If  the  House  of  Commons  were  to  make  an  adjudication  upon  the 
discussion  of  a  claim  of  litigant  parties  on  a  subject  within  their 
jurisdiction,  this  Court  would  be  bound  by  it.  If  the  House  of 
Commons  have  the  right  to  resolve  what  theii*  privileges  are,  so  as 
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Stookdalb  to  estop  the  courts  of  common  law  from  enquiring  further  into  the 
Hansard,  subject,  and  in  a  case  like  the  present  to  give  judgment  without 
more  for  the  defendants,  the  House  of  Lords  have  the  same  power ; 
and  I  will  suppose  that,  the  House  of  Lords  having  the  same  enquiry 
to  make  as  to  the  state  of  prisons,  under  an  Act  of  Parliament,  and 
the  very  same  reports  and  proceedings  had  been  made  to  their 
House  as  have  been  made  to  the  House  of  Commons,  and  that  the 
House  of  Lords  had  resolved  that  copies  of  the  papers  should  be 
printed  for  the  use  of  the  members  of  the  House  of  Lords,  and  had 
declared  that  no  other  copies  should  be  printed  :  and  supposing 
that,  upon  the  judgment  now  proposed  by  the  Attorney-General  to 
[  *164  ]  be  given  for  the  defendants  on  the  ground  *before  mentioned,  and 
that  the  record  came  by  writ  of  error  before  the  House  of  Lords, 
would  that  House  consider  themselves  estopped  from  enquiring  into 
the  matter  by  the  resolution  of  the  House  of  Commons  ?  I  will  not 
pretend  to  say  what  they  Vould  do ;  but  I  cannot  bring  my  mind  to 
any  other  conclusion,  as  to  this  part  of  the  case,  than  that  this 
Court  is  not  necessarily  bound,  by  the  mere  assertion  of  the 
resolution  of  the  privilege  having  been  declared  by  the  House  of 
Commons,  to  give  judgment  for  the  defendants  without  further 
enquiry. 

I  would  here  make  some  remarks  as  to  the  mode  in  which  the 
plea  states  the  resolution  of  the  House  of  Commons  as  to  the 
privilege:  **  And  the  defendants  further  say,  that  the  said  Commons 
House  of  Parliament  heretofore,  to  wit  on  the  81st  day  of  May,  in 
the  year  last  aforesaid,  resolved,  declared,  and  adjudged  that  the 
power  of  publishing  such  of  its  reports,  votes,  and  proceedings  as  it 
shall  deem  necessary  or  conducive  to  the  public  interests  is  an 
essential  incident  to  the  constitutional  functions  of  Parliament, 
more  especially  to  the  Commons  House  of  Parliament  as  the 
representative  portion  of  it.*'  This  plea  states  the  fact  of  a  reso- 
lution having  been  made  by  the  House  of  Commons  on  the  Slst  day 
of  May,  1837,  which  is  after  the  day  of  the  commencement  of  the 
action  as  stated  in  the  demurrer  book,  and  also  after  the  day  of 
the  declaration.  Now,  if  this  was  the  averment  of  a  new  fact  which 
had  arisen  after  the  commencement  of  the  action,  and  it  was  a 
material  fact  to  be  introduced  into  the  plea,  it  ought  to  be  pleaded 
in  bar  of  the  further  maintenance  of  the  action,  and  not  in  bar  of 
the  action  generally :  but,  as  this  statement  of  the  resolution  is  only 
r  '16.-I  ]  a  statement  of  *what  is  the  privilege  of  the  House,  and  which 
privilege,  it  is  contended,  is  coeval  with  the  House  of  Commons,  I 
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do  not  think  it  is  such  an  allegation  of  a  new  fact  as  to  say  that  the  stockdale 
plea  should  be  confined  to  be  a  bar  of  the  further  maintenance  of  Hansard. 
the  action. 

Another  remark  on  the  plea  is,  that  the  resolution  of  the  13th  of 
August,  1835,  that  the  Parliamentary  papers  printed  by  order  of  the 
House  should  be  made  accessible  to  the  public  by  purchase,  which 
includes  all  the  papers  printed.  Whereas  the  resolution  of  the 
Slst  of  May,  1837,  is  only  as  to  such  papers  as  should  be  deemed 
necessary  and  conducive  to  the  public  interest,  which  is  more 
limited  th^yi  the  former  resolution,  and  implies  a  selection,  and 
might  seem  to  require  that  the  selection  should  be  made  after  the 
resolution.  But,  as  the  plea  states  that  the  paper  which  is  the 
subject  of  this  action  had  been  ordered  to  be  printed,  that  implies 
that  the  House  thought  it  necessary  and  conducive  to  the  public 
interest  that  it  should  be  published. 

I  have  made  these  remarks  as  to  the  technicality  of  the  plea.  I 
will  now  consider  whether  the  order  of  the  House  is  a  sufl&cient 
justification  for  the  doing  an  act  otherwise  illegal?  And  whether 
the  power  does  exist  in  this  particular  case. 

I  think  that  the  mere  statement,  that  the  act  complained  of  was 
done  by  the  authority  of  the  House  of  Commons,  is  not  of  itself, 
without  more,  sufficient  to  call  at  once  for  the  judgment  of  the 
Court  for  the  defendants.  The  defendants  have  not  pleaded  to 
the  jurisdiction  of  the  Court,  but  have  pleaded  in  bar  generally, 
and  so  as  to  raise  a  question  of  law  or  of  fact  according  as  the 
plaintiff  chooses.  And  I  think  that  this  Court  is  not  estopped  from 
investigating  the  question  of  law  *raised  by  the  demurrer  to  the  [  •lee  ] 
plea  in  this  action.  And  I  think  we  are  to  enquire  whether  the  act 
of  publication  has  any  thing  to  do  with  the  privileges  of  the  House  ; 
and,  if  it  has,  then  whether  those  privileges,  connected  with  the 
authority  given  to  the  defendants,  amount  to  a  justification.  In 
the  case  of  Bvrdett  v.  Abbot  (i)  no  question  was  made  as  to  the 
Court  being  precluded  from  investigating  the  law  of  the  case  ;  they 
heard  very  long  and  laborious  arguments,  and  gave  judgment  for 
the  defendant.  And  so  also  we  are  at  liberty  here,  and  we  are  not 
shut  out  from  hearing  the  arguments,  and  giving  such  judgment  as 
we  consider  to  be  according  to  law.  But  it  is  said  that  the  question 
of  the  privilege  of  the  House  of  Commons  comes  directly  before  the 
Court  upon  the  pleadings,  and  that,  therefore,  upon  all  the  authori- 
ties, it  is  quite  clear  it  is  not  competent  to  this  Court  to  enquire  into 
(1)  12  E.  R.  4J0  (14  East,  1). 
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Stockdale  the  question  of  privilege ;  and  it  is  said  that  it  is,  in  effect,  the  same 
Hansakd.  case  in  principle  as  Burdett  v.  Abbot  (i) ;  and  that  it  was  there  held 
that  the  defence,  being  founded  upon  the  order  of  the  House  to  do 
the  thing  complained  of,  raised  the  question  of  privilege  directly, 
and  that  the  Court  could  not  investigate  the  legality  of  that  order. 
But  this  differs  very  materially  from  Burdett  v.  Abbot  (i).  That  was 
an  action  against  the  Speaker  himself  for  an  act  done  by  him  in  the 
House.  The  act  done  by  him  was  to  commit  an  individual  whom 
the  House  adjudged  to  be  guilty  of  a  contempt  to  the  House,  and 
who  had  been  for  that  ordered  to  be  taken  into  custody ;  and  there 
was  a  specific  order  of  the  House  as  to  the  particular  thing  to  be 
done;  but  this  case  is  altogether  different;  these  defendants  are 
[  •167  ]  not  members  of  the  House,  but  agents  employed  *by  them ;  the 
plaintiff  is  a  perfect  stranger  to  the  House;  he  has  been  guilty 
of  no  insult  or  contempt  of  the  House,  and  there  is  no  order 
of  the  House  applicable  to  him.  He  stands,  therefore,  in  the 
situation  of  a  stranger  to  the  House,  complaining  of  persons  who 
are  not  members  of  the  House,  but  merely  employed  to  distribute 
their  papers. 

Lord  Ellbnborough  in  the  course  of  his  judgment  says  (2) 
that,  independently  of  any  precedents  or  recognised  practice  on 
the  subject,  such  a  body  as  the  House  of  Commons  must  a  priori 
be  armed  with  a  competent  authority  to  enforce  the  free  and 
independent  exercise  of  its  own  proper  functions,  whatever  those 
functions  may  be.  But  yet,  when  he  comes  to  the  summing  up 
the  points  for  the  consideration  of  the  Court,  and  gives  the  first 
part  of  his  judgment,  he  says,  first,  that  *'  it  is  made  out  that  the 
power  of  the  House  of  Commons  to  commit  for  contempt  stands 
upon  the  ground  of  reason  and  necessity  independent  of  any  positive 
authorities  on  the  subject :  but  it  is  also  made  out  by  the  evidence 
of  usage  and  practice,  by  legislative  sanction  and  recognition,  and 
by  the  judgments  of  the  courts  of  law,  in  a  long  course  of  well- 
established  precedents  and  authorities  "  (3). 

Lord  Ellenborough,  therefore,  takes  into  his  consideration  the 
reason  and  necessity  of  the  order,  as  well  as  the  evidence  of 
.usage  and  practice,  and  the  legislative  sanction  and  recognition 
by  courts  of  law  in  a  long  course  of  well-established  precedents 
and  authorities.  I  admit  that  it  is  very  difficult  to  draw  the  line 
between  the  question  of  privilege  coming  directly  before  the  Court, 

(1)  12  R.  B.  4oO  (14  East,  1).  (3)  12  R.  R.  474  (14  East,  lu8). 

(2)  12R.  R.  458(14East,  13vS). 
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and  where  it  comes  incidentally :  the  shades  of  difference  run  into    Stockdale 
one  another.  Hansabd. 

The  decisions  and  dicta  of  the  Judges,  who  have  said  that  the  [  168  ] 
House  of  Commons  are  the  only  judges  of  their  own  privileges,  and 
that  the  courts  of  common  law  cannot  be  judges  of  the  privileges  of 
the  House  of  Commons,  are  chiefly  where  the  question  has  arisen 
on  commitments  for  contempt,  upon  which  no  doubt  could  ever  be 
entertained  but  that  the  House  are  the  only  judges  of  what  is  a 
contempt  to  their  House  generally,  or  to  some  individual  member 
of  it ;  but  no  cause  has  occurred  where  the  Courts  or  Judges  have 
used  any  expressions  to  show  that  they  are  concluded  by  the 
resolution  of  the  House  of  Commons  in  a  case  like  the  present. 
I  think,  therefore,  that  the  Courts  of  Westminster  Hall  are  not 
precluded  from  going  into  the  enquiry  from  the  decisions  and  dicta 
of  Judges.  And  I  think  that,  when  Lord  Ellekborouoh  summed 
up  the  reasons  for.  his  judgments  in  the  way  already  pointed  out, 
in  a  case  where  it  is  alleged  that  the  question  of  privilege  came 
directly  before  the  Court,  we  may  follow  his  example,  and  endeavour 
to  ascertain  whether  these  resolutions  of  the  House,  on  which  the 
plea  is  founded,  be  founded  on  the  reason  and  necessity  of  the  order, 
as  well  as  on  evidence  of  the  usage  and  practice,  of  the  legislative 
sanction,  and  recognition  of  law  in  a  long  course  of  well  established 
precedents  and  authorities. 

After  the  very  full  and  elaborate  judgment  of  my  Lord  Denman, 
I  do  not  think  it  necessary  to  go  into  the  whole  subject  of  privilege. 
There  is  no  doubt  about  the  right  as  exercised  by  the  two  Houses 
of  Parliament  with  regard  to  contempts  or  insults  offered  to  the 
House,  either  within  or  without  their  walls;  there  is  no  doubt 
either  as  to  the  freedom  of  their  members  from  arrest,  or  of  their 
right  to  summon  witnesses,  to  require  the  ♦production  of  papers  [  •leQ  ] 
and  records,  and  the  right  of  printing  documents  for  the  use  of  the 
members  of  the  constituent  body ;  and  as  to  any  other  thing  which 
may  appear  to  be  necessary  to  carry  on  and  conduct  the  great  and 
important  functions  of  their  charge. 

In  the  case  of  commitments  for  contempts,  there  is  no  doubt  but 
the  House  is  the  sole  judge  whether  it  is  a  contempt  or  not;  and 
the  courts  of  common  law  will  not  enquire  into  it.  The  greater 
part  of  these  decisions  and  dicta,  where  the  Judges  have  said  that 
the  Houses  of  Parliament  are  the  sole  judges  of  their  own  privileges, 
have  been  where  the  question  has  arisen  upon  commitments  for 
contempt,  and  as  to  which,  as  I  have  before  remarked,  no  doubt 
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stockdalb  can  be  entertained.  But  not  only  the  two  Houses  of  Parliament, 
Ha^jsard.  but  every  Court  in  Westminster  Hall,  are  themselves  the  sole 
judges  whether  it  be  a  contempt  or  not :  although,  in  cases  where 
the  Court  did  not  profess  to  commit  for  a  contempt,  but  for  some 
matter  which  by  no  reasonable  intendment  could  be  considered  as 
a  contempt  of  the  Court  committing,  but  a  ground  of  commitment 
palpably  and  evidently  unjust  and  contraiy  to  law  and  natural 
justice,  Lord  Ellenborough  says  that,  in  the  case  of  such  a  com- 
mitment, if  it  should  ever  occur  (but  which  he  says  he  could  not 
possibly  anticipate  as  ever  likely  to  occur),  the  Court  must  look  at 
it,  and  act  upon  it,  as  justice  may  require,  from  whatever  Court  it 
may  profess  to  have  proceeded. 

I  will  confine  my  observations  to  what  is  the  more  immediate 
subject  of  this  record,  viz.  the  printing  and  publishing  Parliamentary 
papers. 

There  is  no  trace  of  printing  Parliamentary  papers  of  any 
[*170]  description  prior  to  1641,  when  there  was  a  general  ♦resolution 
for  printing  the  votes  of  the  House;  and  at  subsequent  times 
reports  and  miscellaneous  papers  were  printed  under  special 
resolutions,  and  measures  taken  for  their  distribution  through  the 
country.  And  it  appears  that  these  various  papers  have  from  time 
to  time  been  allowed  to  be  sold.  Then  it  appears,  by  the  plea,  that 
there  was  a  general  resolution  of  the  House  in  August,  1835,  that 
the  papers  which  should  be  ordered  to  be  printed  should  be  sold, 
and  the  price  was  directed  to  be  as  low  as  possible.  The  publication 
on  which  the  action  is  founded  was  ordered  to  be  printed,  and  was 
published  by  the  defendants,  who  were  the  printers  appointed  by 
the  House  of  Commons  to  print  their  papers ;  and  it  is  upon  these 
orders,  and  upon  the  resolution,  that  the  defence  is  founded- 
Though  the  fact  of  any  resolution  for  printing  and  distributing 
papers  is  not  shown  to  have  taken  place  at  an  earlier  period  than 
1641,  yet,  from  the  difficulty  there  may  be  in  now  finding  records 
and  documents  of  an  earlier  date,  I  cannot  say  but  that  they  were 
printed  before  that  time :  the  votes  were  the  first  things  ordered  to 
be  printed;  but,  though  the  reports  and  miscellaneous  Parlia- 
mentary papers  do  not  appear  to  have  been  printed  till  a  later 
period,  yet,  for  the  purposes  of  this  argument,  I  think  they  may  be 
all  classed  together :  and  I  think,  also,  that  the  resolution  that  they 
might  be  sold  makes  no  difference  in  principle ;  for,  though  the  sale 
would  cause  a  greater  circulation,  it  is  the  distributing  them  to  the 
country  at  large,  whether  by  sale  or  gift,  that  raises  the  question. 
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The  fact  of  the  printing  and  distributing  Parliamentary  papers,  even    Stockdalb 
had  it  existed  long  before  the  Conquest  (when  I  say  '*  printing,"  of     Hansaed. 
course  it   is  not  appropriate   language   to   the  times  before  the 
introduction  of  printing),  *would,  of  itself,  prove  nothing  as  to       [  *171  ] 
privilege.     Parliament  does  not  require  any  privilege  to  publish  its 
own  papers ;  any  man  may  publish  his  own  papers ;  but  the  only 
thing  that  can  be  called  privilege  is  a  right  to  publish  defamatory 
papers,  amongst  the  general  mass  which  ai'e   to   be  distributed. 
As  a  pure  abstract  universal  statement  of  privilege,  I   think  it 
cannot  be  supported ;  it  can  only  be  so  under  some  qualifications. 
These  qualifications  must  necessarily  be  enquired  into. 

The  first  case  that  occurs,  as  to  the  publishing  Parliamentary 
papers  of  a  defamatory  nature,  was  that  of  Lake  v.  King  (i),  where 
certain  Parliamentary  papers  had  been  printed  which  aspersed  the 
character  of  Sir  Edward  Lake,  who  was  Vicar-General  and  principal 
official  of  the  Bishop  of  Lincoln.  The  defendant  pleaded  that  he 
printed  the  papers  in  question  for  the  use  of  the  members  of  the 
House  of  Commons;  and,  on  a  demurrer  to  the  plea,  the  Court 
held  the  plea  good,  because  it  was  the  order  and  course  of  proceeding 
in  Parliament  to  print  and  deliver  copies,  &c.,  whereof  they  ought 
to  take  judicial  notice.  This  decision  was  quite  correct,  as  it  was 
a  privileged  publication. 

The  next  case  that  occurs  as  a  case  of  litigation,  is  Rex  v. 
Williams,  which  is  reported  in  2  Shower,  471,  and  much  more  fully 
in  the  thirteenth  volume  of  the  octavo  edition  of  the  State  Trials, 
page  1369.  It  was  an  information  against  Sir  William  Williams, 
who  was  Speaker  of  the  House  of  Commons,  for  printing  and 
publishing  a  paper  called  Dangerfield's  Narrative.  He  pleaded 
to  the  jurisdiction  of  the  Court,  that,  this  paper  being  signed  by 
him  as  Speaker  by  the  *order  of  the  House  of  Commons,  the  [♦172] 
Court  of  King's  Bench  had  no  jurisdiction  over  the  matter.  On  a 
demurrer  to  this  plea,  it  was  over-ruled  ;  and  he  afterwards  pleaded 
nearly  the  same  facts  as  a  plea  in  bar.  This  plea  in  bar  appears 
afterwards  to  have  been  withdrawn,  and  he  w^as  fined  a  very  con- 
siderable sum  of  money.  It  was  afterwards  considered,  when  a 
change  took  place  in  the  Government,  a  very  harsh  proceeding 
against  the  Speaker,  and  as  being  very  much  influenced  by  the 
politics  of  the  times;  and  a  bill  was  brought  into  Parliament 
to  reverse  the  judgment  obtained :  but  for  some  reason  the  bill  was 
never  finally  passed,  and  the  judgment  remained  as  it  was. 

(1)  1  Saund.  120,  131  a. 
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Stockdalb  There  is  no  doubt  but  the  proceedings  against  Sir  William 
Hansard.  Williams  were  very  harsh  and  improper ;  but  I  am  by  no  means 
prepared  to  say  that,  as  the  original  plea  was  pleaded  to  the  juris- 
diction of  the  Court  of  King's  Bench,  and  was  not  pleaded  in  bar, 
the  judgment  of  the  Court  was  wrong.  But,  as  to  what  one  may 
consider  the  merits  of  the  case  with  regard  to  Sir  William  Williams, 
if  he  had  either  pleaded  not  guilty,  or  a  special  plea  in  bar,  which  he 
had  prosecuted  to  trial,  I  am  not  prepared  to  say  but  that  he  ought 
to  have  been  acquitted,  because  the  act  of  signing  the  order  for 
printing  the  paper  was  done  in  the  House  of  Commons  by  the  order 
and  authority  of  the  House,  and  was  therefore  a  proceeding  in  the 
House,  and,  as  such,  was  a  case  of  privilege  which  exempted  him 
from  both  a  criminal  prosecution  and  an  action. 

I  will  now  advert  to  the  case  of  Rex  v.  Lord  Abingdon  (i).  That 
[  *173  ]  was  an  information  against  Lord  ♦Abingdon  for  a  libel  contained  in 
a  paragraph  in  the  public  newspapers,  stated  to  be  part  of  a  speech 
delivered  in  the  House  of  Lords.  Lord  Abingdon  urged  that,  as 
the  law  and  custom  of  Parliament  allowed  a  member  to  state  in 
the  House  any  facts  or  matters,  however  they  might  reflect  on 
an  individual,  or  charge  him  with  any  crimes  or  offences  what- 
soever, and  such  was  dispunishable  by  the  law  of  Parliament,  he 
from  thence  contended  that  he  had  a  right  to  print  what  he  had 
a  right  to  deliver,  without  punishment  or  animadversion.  Lord 
Kenyon  said,  *'  as  to  the  words  in  question,  had  they  been  spoken  in 
the  House  of  Lords,  and  confined  to  its  walls,  that  Court  would  have 
no  jurisdiction  to  call  his  Lordship  before  them,  to  answer  for  them 
as  an  offence ;  but  that  in  the  present  case,  the  offence  was  the 
publication  under  his  authority  and  sanction,  and  at  his  expense." 
I  will  next  mention  the  case  of  Rex  v.  Wright  (2),  which  is  con- 
sidered as  an  authority  for  the  defendants.  It  was  an  application 
by  Mr.  Home  Tooke  for  leave  to  file  a  criminal  information  against 
the  defendant  for  publishing  a  paragraph  in  the  report  of  a  com- 
mittee of  the  House  of  Commons,  imputing  treasonable  conduct 
to  Mr.  Tooke.  The  rule  was  refused,  and  Lord  Kenyon  says, 
''it  is  impossible  for  us  to  admit  that  the  proceeding  of  either 
of  the  Houses  is  a  libel ;  and  yet  that  is  to  be  taken  as  the 
foundation  of  this  application."  He  afterwards  adds,  that  "this 
is  a  proceeding  by  one  branch  of  the  Legislature,  and  therefore 
we  cannot  enquire  into  it."  But  Lord  Kenyon  does  not  admit 
the  orders  of  the  House  of  Commons  to  be  conclusive  on  all 
(1)  0  R.  R.  733  (I  Esp.  226).  (2)  4  R.  R.  649  (8  T,  R.  293). 


VOL.  xLvmJ      1880.     Q.  B.     9  AD.  &  EL.  178—175.  445 

occasions;  for  he  says,  "I  do  not  say  that  cases  may  not  *be  Stockdalk 
put  in  which  we  would  not  enquire  whether  or  not  the  House  of  Hansard. 
Commons  were  justified  in  any  particular  measure."  Mr.  Justice  [  *174  ] 
Lawrence  assimilated  the  case  to  a  publication  of  what  took  place 
in  a  court  of  justice.  He  says,  **  This  case  has  been  chiefly  argued 
on  two  grounds :  First,  it  is  said  that  the  report  of  the  House  of 
Commons  is  itself  unjustifiable,  inasmuch  as  it  imputes  a  crime  to 
the  prosecutor,  and. deprives  him  of  his  privileges.  It  is  said  that 
this  report  charges  him  with  being  guilty  of  high  treason,  notwith- 
standing a  verdict  of  the  jury  had  ascertained  his  innocence ;  but 
that  is  not  the  fair  import  of  the  paragraph.  It  is  possible  that 
a  man  may  have  views  hostile  to  the  Government  and  constitution 
of  the  kingdom,  without  being  guilty  of  high  treason,  especially  of 
the  particular  treason  imputed  to  the  persons  there  mentioned.  It 
does  not  therefore  follow  that  this  Beport  charges  those  persons 
with  the  same  crime  of  which  they  had  been  before  acquitted :  but 
the  chief  ground  taken  by  the  prosecutor's  counsel  is.  That  though 
the  Beport  of  the  House  of  Commons  cannot  itself  be  considered  as 
a  libel,  the  defendant,  not  acting  under  the  authority  of  the  House, 
may  be  indicted  for  publishing  it,  with  a  view  to  general  circula- 
tion. It  has  been  said.  That  the  publication  of  the  proceedings  of 
courts  of  justice,  when  reflecting  on  the  character  of  an  individual, 
is  a  libel ;  to  support  which  position,  the  case  of  Waterjield  v.  The 
Bishop  of  Chichester  (i)  has*  been  cited,'*  upon  which  he  makes 
some  observations.  Then  he  goes  on  to  state,  ''the  proceedings 
of  courts  of  justice  are  daily  published,  some  of  which  highly 
reflect  on  individuals ;  but  I  do  not  know  that  an  information 
was  ever  granted  against  the  publishers  of  them.  Many  of  these 
♦proceedings  contain  no  point  of  law,  and  are  not  published  under  [  *175  ] 
the  authority  or  the  sanction  of  the  Courts  ;  but  they  are  printed 
for  the  information  of  the  public.  Not  many  years  ago,  an  action 
was  brought  in  the  Court  of  Common  Pleas  by  Mr.  Curry  against 
Walter  (2),  proprietor  of  the  Times,  for  publishing  a  libel  in  the 
paper  of  the  Times;  which  supposed  libel  consisted  in  merely 
stating  a  speech  made  by  a  counsel  in  this  Court,  on  a  motion  for 
leave  to  file  a  criminal  information  against  Mr.  Curry.  Lord 
Chief  Justice  Eyre,  who  tried  the  cause,  ruled  that  this  was 
not  a  libel,  nor  the  subject  of  an  action,  it  being  a  true  account 
of   what  had  passed   in   this  Court;    and   in    this    opinion   the 

(1)  2  Mod.  118.  (2)  Curry  v.    Walter,  4  R.  E.  717 

(1  Bos.  &  P.  525). 
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Stockdale  Court  of  Common  Pleas  afterwards,  on  a  motion  for  a  new 
Hansard,  trial,  all  concurred,  though  some  of  the  Judges  doubted  whether 
or  not  the  defendant  could  avail  himself  of  that  defence  on 
the  general  issue."  He  then  adds,  **  though  the  publication 
of  such  proceedings  may  be  to  the  disadvantage  of  the  par- 
ticular individual  concerned,  yet  it  is  of  vast  importance  to 
the  public  that  the  proceedings  of  courts  of  justice  shall  be 
universally  known.  The  general  advantage  to  the  country  in 
having  these  proceedings  made  public,  more  than  counterbalances 
the  inconveniences  to  the  private  persons  whose  conduct  may  be 
the  subject  of  such  proceedings.  The  same  reasons  also  apply  to 
the  proceedings  in  Parliament:  it  is  of  advantage  to  the  public, 
and  even  to  the  legislative  bodies,  that  true  accounts  of  their 
proceedings  should  be  generally  circulated;  and  they  would  be 
deprived  of  that  advantage  if  no  person  could  publish  their  pro- 
ceedings without  being  punished  as  a  libeller."  Though,  therefore, 
the  defendant  was  not  authorized  by  the  House  of  Commons  to 
[  *176  ]  publish  the  report  in  question,  *yet,  as  he  only  published  a  true  copy 
of  it,  Mr.  Justice  Lawrence  stated  that  he  was  of  opinion  the  rule 
ought  to  be  discharged.  It  is  to  be  observed  that  the  strict 
expression  of  Lord  Kenyon  cannot  be  doubted  for  a  moment :  for 
he  only  says  that  it  is  impossible  to  admit  that  the  proceeding 
of  either  House  of  Parliament  is  a  libel ;  of  which  there  is  no 
doubt ;  for  the  proceeding  itself  certainly  is  not  a  libel.  And,  with 
regard  to  Mr.  Justice  Lawrence's  opinion  as  to  the  publication  of 
the  proceedings  in  a  court  of  justice,  the  generality  of  his  expres- 
sions is  commented  on  by  other  Judges  in  subsequent  cases,  and 
does  appear  to  admit  of  some  qualification. 

Then  it  is  contended  upon  this  case  that,  if  the  Judges  thought 
the  publication  was  privileged,  though  unauthorized  by  the  House 
of  Commons,  a  fortiori  it  would  be  so  if  it  was  so  authorized.  The 
case  as  far  as  it  goes  is  certainly  in  favour  of  the  defendants. 

After  that  comes  the  case  of  Rex  v.  Creevcy  (i).  There  the 
defendant  published  a  speech  which  he  had  made  in  Parliament, 
reflecting  on  the  character  of  an  individual.  Lord  Ellenborouoh 
says,  "  How  can  this  be  considered  as  a  proceeding  of  the  Commons 
•  House  of  Parliament  ?  A  member  of  that  House  has  spoken  what 
he  thought  material,  and  what  he  was  at  liberty  to  speak  in  his 
character  as  a  member  of  that  House.  So  far  he  was  privileged : 
but  he  has  not  stopped  there ;  but  unauthorized  by  the  House,  has 
(1)  14  R  E.  427  (1  M.  &  S.  273). 
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chosen  to  publish  an  account  of  that  speech,  in  what  he  has  pleased  Stockdale 
to  call  a  more  corrected  form ;  and  in  that  publication  has  thrown  haksard. 
out  reflections  injurious  to  the  character  of  an  individual.*'  The 
defendant  was  convicted,  and,  upon  an  application  to  the  Court 
for  a  new  trial,  Lord  Ellenborough  says,  "  If  any  doubt  belonged 
to  this  question,  I  should  *be  most  anxious  to  grant  the  rule  to  [  *177  ] 
show  cause,  in  order  to  have  the  grounds  of  doubt  more  fully 
discussed  and  settled.  But  as  I  cannot  find  any  thing  on  which 
to  found  even  a  colour  for  argument,  except  what  arises  from  an 
extravagant  construction  put  on  a  particular  expression  of  Lord 
Kenyon  in  the  case  of  Rex  v.  Wiight  (i),  it  would  be  to  excite 
doubts,  and  not  to  settle  them,  if  we  were  to  grant  the  rule.  What 
Lord  Kenyon  there  said  was  this,  *  That  it  was  impossible  to  admit 
that  the  proceeding  of  either  of  the  Houses  of  Parliament  was  a 
libel ;  and  yet  that  was  to  be  taken  as  the  foundation  of  the  appli- 
cation made  in  that  case.'  I  will  not  here  wait  to  consider  whether 
that  could  be  strictly  called  a  proceeding  in  Parliament.  What 
was  printed  for  the  use  of  the  members  was  certainly  a  privileged 
publication  ;  but  I  am  not  prepared  to  say  that  to  circulate  a  copy 
of  that  which  was  published  for  the  use  of  the  members,  if  it 
contained  matter  of  an  injurious  tendency  to  the  character  of  an 
individual,  was  legitimate  and  could  not  be  made  the  ground  of 
prosecution.  I  should  hesitate  to  pronounce  it  a  proceeding  in 
Parliament  in  the  terms  given  to  some  of  the  Judges  in  that  case. 
But  it  is  not  necessary  to  say  whether  that  be  so  or  not ;  because 
this  does  not  range  itself  within  the  principle  of  that  case.  How 
can  this  be  considered  as  a  proceeding  of  the  Commons  House  of 
Parliament  ?  A  member  of  that  House  has  spoken  what  he  thought 
material,  and  what  he  was  at  liberty  to  speak  in  his  character  as 
a  member  of  that  House.  So  far  he  was  privileged :  but  he  has 
not  stopped  there,  but  unauthorized  by  the  House,  has  chosen  to 
publish  an  account  of  that  speech  in  what  he  has  pleased  to  call 
a  more  corrected  form;  and  in  that  publication  has  thrown  out 
reflections  injurious  to  the  *character  of  an  individual.  The  only  [  *^78] 
question  is,  whether  the  occasion  of  that  publication  rebuts  the 
inference  of  malice  arising  from  the  matter  of  it.  Has  he  a  right 
to  reiterate  these  reflections  to  the  public;  and  to  address  them 
as  an  aratio  ad  populum  in  order  to  explain  his  conduct  to  his 
constituents?  There  is  no  case  in  practice,  nor  I  believe  any 
proposition  laid  down  by  the  best  text  writers  on  the  subject,  that 
(1)  4  E.  E.  649  (8  T.  E.  293). 
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Stockdale  tends  to  such  a  conclusion.  The  case  of  Rex  v.  Wright  (i)  indeed 
Hansard,  determined  that  a  proceeding  in  Parliament  could  not  be  deemed 
libellous ;  but  that  does  not  warrant  a  publication  of  it  in  every 
newspaper,  as  was  held  in  Rex  v.  Lord  Abingdon  (2).  As  to  Curry 
V.  Walter  (3),  it  is  not  necessary  for  the  present  purpose  to  discuss 
that  case:  whenever  it  becomes  necessary,  I  shall  say  that  the 
doctrine  there  laid  down  must  be  understood  with  very  great 
limitations ;  and  shall  never  fully  assent  to  the  unqualified  terms 
attributed  in  the  report  of  that  case  to  Eyre,  Ch.  J."  "  In  Lake  v. 
King  (4)  the  judgment  of  Lord  Hale  and  of  the  other  Judges  was 
founded  upon  this  point,  viz.,  that  it  was  the  order  and  course  of 
proceedings  in  Parliament  to  print  and  deliver  copies,  of  which  the 
Court  ought  to  take  judicial  notice.  In  order  therefore  to  bring 
this  case  within  the  rule  in  Lake  v.  King  (4),  we  ought  to  find  that 
it  is  the  order  and  course  of  proceedings  in  Parliament  that 
members  should  print  their  own  speeches ;  and  that  this  Court 
will  take  judicial  notice  of  such  a  course  of  proceeding.  The  very 
statement  of  the  proposition  shows  it  to  be  untenable.  It  is  there- 
fore neither  within  Lake  v.  King  (4)  nor  Rex  v.  Wtight  (i),  giving  to 
[  •179]  that  case  its  full  effect;  and  even  if  it  were,  perhaps  the  *Court 
would  lay  down  the  doctrine  with  somewhat  more  limitation  than 
is  to  be  found  in  that  case."  Mr.  Justice  Bayley  says,  "  If  the  case 
admitted  of  any  doubt  I  should  be  desirous  of  granting  a  rule. 
But  the  case  is  without  diflficulty.  A  member  of  Parliament  has 
undoubtedly  the  privilege  for  the  purpose  of  producing  Parlia- 
mentary effect  to  speak  in  Parliament  boldly  and  clearly  what  he 
thinks  conducive  to  that  end.  He  may  even  for  that  purpose,  if 
he  thinks  it  right,  cast  imputations  in  Parliament  against  the 
character  of  any  individual ;  and  still  he  will  be  protected.  But  if 
he  is  to  be  at  liberty  to  circulate  those  imputations  elsewhere,  the 
evil  would  be  very  extensive.  No  member,  therefore,  is  at  liberty  to 
do  so.  In  Lake  v.  King  (4)  such  was  the  impression  of  the  lawyers 
of  that  day.  There  the  defendant  did  not  justify  the  printing  and 
delivering  the  petition  to  divers  subjects,  &c.  generally,  but  to 
divers  subjects  being  members  of  the  committee  appointed  by  the 
Commons;  and  such  pubUcation  was  held  justifiable,  because  it 
was  according  to  the  order  of  proceedings  of  Parliament  and  their 
committees.  But  it  is  not  contended  to-day  that  it  is  according  to 
the  course  and  order  of  Parliament  for  members  to  communicate 

(1)  4  R.  E.  649  (8  T.  R.  293).  (3)  4  R.  R.  717  (1  Boe.  &  P.  525). 

(2)  5  R.  R.  733  (1  Esp.  226).  (4)  1  Saund.  120,  131  a. 
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their  speeches  to  the  printers  of  newspapers,  in  order  to  give  them  Stockdale 
to  the  world  in  a  more  corrected  form.  If  any  misrepresentation  Hansard, 
respecting  them  should  go  forth,  there  is  a  course  perfectly  familiar 
to  all  members,  by  which  such  misrepresentation  may  be  set  right, 
viz.  by  complaining  to  the  House  of  the  misrepresentation,  and 
having  the  author  of  it  at  the  Bar  to  answer  such  complaint :  there- 
fore it  is  not  necessary  for  the  purpose  of  correcting  the  misrepre- 
sentation that  a  member  should  be  the  publisher  of  his  own  speech. 
It  has  been  argued  that  the  ^proceedings  of  courts  of  justice  are  [  *ibo  ] 
open  to  publication.  Against  that  as  an  unqualified  proposition  I 
enter  my  protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial 
where  indecent  evidence  was  necessarily  introduced,  would  every 
one  be  at  liberty  to  poison  the  minds  of  the  public  by  circulating 
that  which,  for  the  purposes  of  justice,  the  Court  is  bound  to  hear? 
I  should  think  not:  and  it  is  not  true,  therefore,  that  in  all 
instances  the  proceedings  in  a  court  of  justice  may  be  published." 
Mr.  Justice  Lb  Blanc  says,  "  As  to  the  right  of  a  member  of 
Parliament  to  speak  in  Parliament  what  is  defamatory  to  the 
character  of  another,  that  sitting  in  a  court  of  justice  we  were  not 
at  liberty  to  inquire  into  that ;  because  every  member  had  liberty 
of  speech  in  Parliament :  but  when  he  published  his  speech  to  the 
world,  it  then  became  the  subject  of  common  law  jurisdiction  ;  and 
the  circumstance  of  its  being  accurate,  or  intended  to  correct  a 
misrepresentation,  would  not  the  less  make  him  amenable  to  the 
common  law  in  respect  of  the  publication." 

Now  these  remarks  in  Rex  v.  Creevey  (i)  very  materially  neutralize 
the  opinions  of  Lord  Kenyon  and  Mr.  Justice  Lawrence  in  Rex  v. 
Wright  (2)  ;  but  after  all  none  of  the  cases,  JReo;  v.  LiOrd  Abingdon  (s). 
Rex  V.  Wright  (2),  and  Rex  v.  Creevey  (i),  were  publications  under 
the  orders  of  the  House,  and  do  not  afifect  the  question  of  privilege, 
and  therefore  I  only  consider  them  as  declaring  the  opinion  of 
Judges  on  publications  to  the  public  at  large  of  what  has  occurred 
in  Parliament. 

I  would  also  take  this  opportunity  of  referring  to  the  argument 
raised  as  to  the  publication  of  trials  in  courts  of  law,  and  which,  it 
has  often  been  stated,  is  justifiable  ''^though  they  may  contain  matter  [  *i8i  ] 
defamatory  to  the  character  of  individuals.  I  am  by  no  means 
prepared  to  say  that,  as  a  general  proposition,  they  may  be  justified. 
Besides  the  opinions  of  Lord  Ellenborough,  Mr.  Justice  Baylby, 

(1)  14  E.  E.  427  (1  M.  &  S.  273).  (3)  5  E.  E.  733  (1  Esp.  226). 

(2)  4  E.  E.  649  (8  T.  E.  293). 

B.B. — vol.  xlviii.  29 


450  1839.    Q.  B.     9  AD.  &  EL.  181—182.  [r.b. 

Stockdale  and  Mr.  Justice  Le  Blamc,  as  before  expressed,  I  may  refer  to 
Hansabd*  til®  case  of  Stiles  v.  Nokes  (i),  and  Rex  v.  Mary  Carlisle  (2), 
Leivis  V.  Waiter  (3),  and  Flint  v.  Pike  (4),  that  it  must  not  be 
understood  that  on  all  occasions  the  publication  of  trials  which 
contain  matter  defamatory  of  the  character  of  individuals  can 
be  justified. 

It  is  said  that  it  is  proper  that  the  members  of  the  House  should 
have  the  right  to  send  copies  of  all  the  Parliamentary  papers  to 
their  constituents,  to  justify  themselves  in  case  their  constituents 
should  find  any  fault  with  their  conduct  in  Parliament.  If  the 
member  whose  conduct  is  blamed  by  his  constituents  wishes  to 
vindicate  his  conduct,  he  may  send  what  Parliamentary  papers  he 
pleases,  provided  they  do  not  contain  any  criminatory  matter  of 
individuals  ;  but  I  think  it  can  never  be  considered  as  justifiable  to 
publish  defamatory  matter  of  other  persons  to  justify  his  own 
conduct  in  Parliament. 

As  to  the  general  information  to  be  given  to  the  public  of  all 
that  is  going  on  in  Parliament,  I  cannot  conceive  upon  what  ground 
that  can  be  necessary.  I  do  not  consider  as  a  matter  of  right  that 
the  public  should  know  all  that  is  going  on  in  Parliament.  But, 
as  to  the  right  of  communicating  the  proceedings  in  Parliament  to 
the  public,  if  it  be  meant  to  communicate  any  papers  which  contain 
[  •182  ]  matters  defamatory  as  they  think  proper,  *that  is  a  matter  which, 
in  my  judgment,  can  only  be  done  by  an  act  of  the  Legislature. 
And  I  do  not  think  that  the  communicating  defamatory  papers  to 
the  public  can  be  justified  as  a  matter  of  necessity,  or  as  reason- 
able to  be  done. 

An  argument  has  been  adduced  in  favour  of  the  right  to  publish 
the  proceedings  in  Parliament  from  the  Act  of  42  Geo.  III.  c.  6S, 
allowing  the  votes  and  proceedings  in  Parliament  to  be  sent  free  of 
postage.  It  may  be  thought  very  right  to  allow  those  papers  to  be 
sent  free  of  postage  on  general  principles  :  but  no  argument  can  be 
adduced  from  that,  that  the  Act  meant  to  sanction  the  publication 
of  such  papers  as  are  defamatory. 

Then  it  is  said,  the  plaintiff  is  defamed  by  these  papers  being 
delivered  to  the  members,  and  therefore  it  is  of  little  consequence 
whether  the  number  of  defamatory  papers  are  extended.  But 
thousands  of  copies  may  be  distributed  under  the  order  of  the 
House ;  and  upon  no  principle  of  law  can  it  be  contended  that, 

(1)  7  East,  493.  (3)  23  R.  R.  413  (4  B.  &  Aid.  605). 

(2)  22  R.  R.  338  (3  B.  &  Aid.  167).  (4)  28  R.  R.  335  (4  B.  &  C.  473). 
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because  a  man  may  be  lawfully  criminated  amongst  one  class  of    Stockdalk 
Her  Majesty's  subjects,  that  he  may  be  so  amongst  all.  Hansard. 

Then  it  is  said  that,  though  the  defaming  a  man's  character  be 
an  evil,  yet  it  is  an  evil  of  small  magnitude  compared  with  the 
advantages  that  may  result  from  the  publication  of  defamatory 
papers.  But  it  does  not  appear  to  me  that,  as  a  general  proposi- 
tion, benefit  is  to  be  expected  to  result  from  the  publication  of 
defamatory  papers.  The  advantages  are  altogether  undefined  and 
uncertain,  and  cannot,  as  a  matter  of  law,  be  set  off  against  the 
positive  injury  arising  to  a  man  from  his  character  being  defamed. 
But,  if  such  a  principle  of  law  could  be  admitted,  it  would  be 
necessary  to  show  *what  was  the  advantage  to  be  derived  from  such  [  •iss  ] 
a  publication. 

It  is  said  that  th^re  is  no  instance  of  any  action  having  ever  been 
brought  against  any  person  for  publishing  Parliamentary  papers, 
the  publication  of  which  was  sanctioned  by  the  resolution  of  either 
House  of  Parliament,  and  that  is  a  very  strong  reason  why  the 
action  is  not  maintainable.  That  is  sometimes  given  as  a  reason 
why  an  action  cannot  be  maintained ;  but  all  such  cases  depend 
upon  their  own  particular  circumstances :  when  such  cases  arise, 
the  principles  of  law  are  examined,  and,  if  they  apply,  the  Courts 
decide  an  action  to  be  maintainable,  though  none  such  has  ever  been 
brought  before ;  but  here,  the  action  taken  by  itself  is  confessedly 
maintainable,  and  the  question  is  about  the  justification.  Now  the 
same  identical  justification  was  never  pleaded  before  that  I  know 
of :  and  the  question  therefore  is,  not  whether  the  action  itself  is 
maintainable,  but  whether  there  can  be  any  objection  to  it,  because 
the  defence  has  never  been  set  up.  If  the  defence  has  never  been 
pleaded  before,  and  never  brought  into  discussion  on  any  other 
occasion  except  as  far  as  I  have  before  mentioned,  there  is  no 
more  reason  to  say  that  it  is  good,  or  that  it  is  bad,  till  it  has 
been  investigated. 

But  it  is  said,  that  the  practice  of  publishing  Parliamentary 
papers  never  has  been  disputed,  and  that  there  has  been  a  complete 
acquiescence  in  it  amongst  all  classes  of  persons,  and  that  there  have 
been  a  great  many  occasions  where  discussions  have  arisen  in  which 
circumstances  relating  to  individuals  have  been  laid  before  Parlia- 
ment, and  that  copies  of  those  proceedings  have  been  distributed 
through  the  country ;  as,  for  instance,  in  the  investigation  of  the 
South  Sea  scheme,  *the  slave  trade,  the  Municipal  Corporation  Act,  [  *J84  ] 
and  many  others;  and  yet  nobody  has  ever  come  forward  to 
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Stockdale  institute  any  proceedings  upon  them.  Against  those  who  furnished 
Hanbabd.  any  criminatory  matter  to  be  laid  before  the  House,  or  against  any 
one  who  published  them  for  the  use  of  the  members,  no  proceeding 
can  be  instituted.  But,  as  to  those  who  distributed  them  to  the 
public,  it  may  be  remarked  that  persons  whose  conduct  and 
character  might  be  impugned  where  abuses  existed  might  feel 
that  they  deserved  the  imputation,  and  that  the  charges  against 
them  were  true,  and  therefore  their  taking  any  proceedings 
would  only  be  to  make  the  matter  worse :  and,  as  to  those  who 
were  unconscious  of  deserving  the  charges,  they  might  think 
that  it  would  not  be  advisable  to  enter  into  a  contest  with  the 
House  of  Commons. 

It  is  said  to  allow  this  to  be  decided  contrary  to  the  Bill  of 
Bights.  The  Bill  of  Bights  (i)  declares  that  the  freedom  of 
speech  and  debates  on  proceedings  in  Parliament  ought  not  to 
be  impeached  or  questioned  in  any  Court  or  place  out  of  Parlia- 
ment. This  does  not,  in  my  opinion,  in  the  smallest  degree 
infringe  upon  the  Bill  of  Bights.  I  think  thig  is  not  such  a 
proceeding  in  Parliament  as  the  Bill  of  Bights  refers  to ;  it  is 
something  out  of  Parliament.  The  privileges  of  Parliament 
appear  to  me  to  be  confined  to  the  walls  of  Parliament,  for 
what  is  necessary  for  the  transaction  of  the  business  there,  to 
protect  individual  members  so  as  that  they  may  always  be  able 
to  attend  their  duties,  and  to  punish  persons  who  are  guilty  of 
contempts  to  the  House,  or  against  the  orders  and  proceedings 
or  other  matters  relating  to  the  House,  or  to  individual  members 
[  *186  ]  in  discharge  of  their  duties  to  the  ^House,  and  to  such  other 
matters  and  things  as  are  necessary  to  carry  on  their  Parlia- 
mentary functions;  and  to  print  documents  for  the  use  of  the 
members.  But  a  publication  sejit  out  to  the  world,  though 
founded  on  and  in  pursuance  of  an  order  of  the  House,  in  my 
opinion,  becomes  separated  from  the  House;  it  is  no  longer  any 
matter  of  the  House,  but  of  the  agents  they  employ  to  distribute 
the  papers ;  those  agents  are  not  the  House,  but,  in  my  opinion, 
they  are  individuals  acting  on  their  own  responsibility  as  other 
publishers  of  papers. 

I  admit  that,  if  my  opinion  be  correct,  the  same  question  may  be 
agitated  in  the  inferior  Courts,  such  as  the  Quarter  Sessions  and 
County  and  Borough  Courts ;  that,  however,  results  from  the  law  : 
if  the  law  be  so,  they  have  the  right  to  enquire  into  it. 
(1)  1  W*  &  ^  sesB.  2,  0.  2. 
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I  therefore,  upon  the  whole  of  this  case,  again  point  out  what    Stockdalb 
Lord  Ellenborough  very  much  relied  upon  in  his  judgment  in     hansabd. 
Burdettv.  Abbot  (i),  when  he  said  that  "it  is  made  out  that  the 
power  of  the  House  of  Commons  to  commit  for  contempt  stands 
upon  the  ground   of   reason   and   necessity  independent  of  any 
positive  authorities  on  the  subject :  but  it  is  also  made  out  by  the 
evidence  of  usage  and  practice,  by  legislative  sanction  and  recogni- 
tion, and  by  the  judgments  of  the  courts  of  law,  in  a  long  course  of 
well-established  precedents  and  authorities."      But,  in  the  case 
now  before  the  Court,  I  think  that  the  power  of  the  House  of 
Commons  to  order  the  publication  of  papers  containing  defamatory 
matter  does  not  stand  upon  the  ground  of  reason  and  necessity 
independent  of  any  positive  authorities  on  the  subject.     And  I 
also  think  that  it  is  not  made  out  by  the  evidence  of  usage 
and   practice,    by    legislative   sanction    and  *recognition   in    the       [  *186  ] 
courts  of  law  in  a  long  course  of  well-established  precedents  and 
authorities. 

Upon  the  whole  of  the  case,  I  think  there  should  be  judgment 
for  the  plaintiff. 

Pattbson,  J. : 

This  is  an  action  for  a  libel  contained  in  a  reply  of  certain 
inspectors  of  prisons,  appointed  under  the  Act  5  &  6  Will.  IV.  c.  38, 
to  a  report  of  the  Court  of  Aldermen  in  London,  and  published  by 
the  defendants.  The  plea  states  that  an  original  report  of  the 
inspectors  was  laid  before  the  House  of  Commons  under  the 
provisions  of  that  Act,  that  their  reply  to  the  Court  of  Aldermen 
was  laid  before  the  House,  pursuant  to  an  order  of  the  House,  and 
became  part  of  the  proceedings  of  the  House,  which,  as  a  matter 
of  fact,  is  admitted  by  the  demurrer.  The  plea  also  sets  out  a 
resolution  of  the  House  of  Commons  of  the  18th  August,  1885, 
that  the  Parliamentary  papers  and  reports  printed  for  the  use  of 
the  House  should  be  rendered  accessible  to  the  public  by  pur- 
chase at  the  lowest  price  at  which  they  could  be  furnished ;  and 
that  a  sufficient  number  of  extra  copies  should  be  printed  for  that 
purpose. 

It  also  sets  out  the  appointment  of  a  committee  on  the  subject, 

their  resolution,  and  a  further  resolution  and  order  of  the  House 

that  the  Parliamentary  papers  and  reports  printed  by  order  of  the 

House  should  be  sold  to  the  public  at  certain  specified  rates ;  and 

(1)  12  E.  E.  474  (14  East,  158). 
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stockdalb  that  Messrs.  Hansard  (the  defendants),  the  printers  of  tlie  House, 
Hansard,  be  appointed  to  conduct  the  sale  thereof.  It  also  states  orders  of 
the  House  for  printing  the  original  report  of  the  inspectors  and 
their  reply.  The  plea  then  alleges  that  the  defendants  printed  and 
published  the  report  and  reply  by  authority  of  the  House ;  and,  in 
[  *187  ]  conclusion,  *it  sets  out  a  resolution  of  the  House  of  the  Slst  May, 
1837,  by  which  it  was  resolved,  declared,  and  adjudged,  that  the 
power  of  publishing  such  of  its  reports,  votes,  and  proceedings  as 
it  shall  deem  necessary,  or  conducive  to  the  public  interests,  is  an 
essential  incident  to  the  constitutional  functions  of  Parliament, 
more  especially  of  the  Commons  House  of  Parliament  as  the 
representative  portion  of  it.  The  declaration  in  this  case  is  entitled 
on  the  30th  May,  1837,  the  day  before  the  last-mentioned  resolu- 
tion. This  resolution  must  be  treated  as  declaratory  only  of  a 
supposed  ancient  power  of  the  House  of  Commons  to  publish,  and 
that  for  two  reasons.  First,  because,  if  it  be  treated  as  creating  a 
new  power  or  privilege,  it  would  plainly  be  an  alteration  of  the 
existing  law,  and  an  enactment  of  a  new  law  by  one  branch  of 
the  Legislature  only,  which,  it  is  admitted  on  all  hands,  cannot 
lawfully  be  done.  Neither  is  the  language  of  the  resolution  con- 
sistent with  such  a  supposition ;  for,  if  the  power  or  privilege 
be  essential  now,  it  must  always  have  been  so,  since  the  con- 
stitutional functions  of  Parliament  have  always  been  the  same. 
Secondly,  if  it  be  treated  as  a  new  power  or  privilege,  it  is  not 
applicable  to  the  libel  for  the  publication  of  which  this  action  is 
brought,  nor  to  the  action  itself,  both  of  which  are  prior  to  the 
passing  of  the  resolution.  The  resolution  in  its  terms  seems  to 
imply  the  exercise  of  some  discrimination  in  the  House,  in  selecting 
portions  of  its  proceedings  for  publication ;  for  it  is  limited  to  such 
of  its  proceedings  as  it  shall  deem  necessary  or  conducive  to  the 
public  interests ;  one  would,  therefore,  have  expected  to  see  some 
averment  in  the  plea  that  the  publication  in  question  had  been  so 
deemed  by  the  House  of  Commons ;  yet  nothing  of  the  kind  is  to 
[  'iss  ]  be  found.  However,  as  the  plea  sets  out  a  prior  *resolution  of  the 
House,  that  the  Parliamentary  papers  and  reports  printed  by  order 
of  the  House  should  be  sold  to  the  public,  I  suppose  it  must  be 
taken,  upon  this  record,  that  the  House  of  Commons  deems  it 
necessary,  or  conducive  to  the  public  interests,  to  publish  all  the 
Parliamentary  papers  and  reports  which  it  orders  to  be  printed, 
without  exercising  any  other  discrimination,  as  to  particular 
papers,  than  may  be  supposed  to  have  been  exercised  when  they 
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were  ordered  to  be  printed.  And  the  more  so  as  there  is  an  stookdale 
averment  in  the  plea  that  the  publication  in  question  was  by  hanb'ahd. 
authority  of  the  House,  which  is  admitted  by  the^demurrer. 

Three  questions  appear  to  arise  on  this  record. 

First,  whether  an  action  at  law  will  lie  in  any  case  for  any  act 
whatever  admitted  to  have  been  done  by  the  order  and  authority 
of  the  House  of  Commons. 

Secondly,  whether  a  resolution  of  the  House  of  Commons, 
declaring  that  it  had  power  to  do  the  act  complained  of,  precludes 
this  Court  from  enquiring  into  the  legality  of  that  act. 

Thirdly,  if  such  resolution  does  not  preclude  this  Court  from 
enquiring,  then  whether  the  act  complained  of  be  legal  or  not. 

With  respect  to  the  first  question,  it  has  not  been  contended 
in  argument  that  either  House  of  Parliament  can  authorize  any 
person  to  commit  with  impunity  a  known  and  undoubted  breach  of 
the  law.  Extravagant  cases  have  been  sometimes  put,  illustrating 
the  impossibility  of  maintaining  such  a  proposition.  It  has  been 
answered  truly,  that  it  is  not  decent  or  respectful  to  those  high 
assemblies  to  suppose  that  such  extravagant  cases  should  arise. 
But  less  extravagant  cases  have  arisen  in  which  both  Houses  of 
Parliament  have  confessedly  *exceeded  their  powers  in  punishing  L  *189  ] 
persons  for  trespasses  on  the  lands  of  members,  and  other  matters 
wholly  without  their  jurisdiction,  but  which  they  have  treated  as 
questions  of  privilege.  And,  though  no  instance  has  been  cited  of 
any  action  having  been  brought,  but,  on  the  contrary,  the  persons 
proceeded  against  have  very  commonly  submitted  to  the  illegal 
treatment  they  have  met  with,  yet  surely  the  maxim  of  law 
must  apply,  viz.  that  there  is  no  wrong  without  a  remedy ;  and 
where  can  the  remedy  bo  but  by  action  in  a  court  of  law  against 
those  who  have  done  the  injury  ?  If  it  be  once  conceded  that  either 
House  of  Parliament  can  make  an  illegal  order,  it  must  necessarily 
follow  that  the  party  wronged  may  have  redress  against  those  who 
carry  such  illegal  order  into  effect :  and  how  can  he  have  such  redress 
but  by  action  at  law  ?  Great  difficulties  may  undoubtedly  arise 
in  distinguishing  between  acts  done  in  the  House,  and  out  of  the 
House  under  orders  given  in  the  House,  and  in  determining  against 
whom  such  action  would  lie.  It  is  clear  that  no  action  can  be 
maintained  for  anything  said  or  done  by  a  member  of  either  House 
in  the  House :  and  the  individual  members  composing;  the  House 
of  Commons,  whether  it  be  a  court  of  record  or  not,  may,  like  other 
piembers  of  ^  court  of  record,  be  free  from  personal  liability  on 
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stockdale  account  of  the  orders  issued  by  them  as  such  members.  Yet,  if  the 
HAN8ABD.  orders  themselves  be  illegal,  and  not  merely  erroneous,  upon  no 
principle  known  to  the  laws  of  this  country  can  those  who  carry 
them  into  effect  justify  under  them.  A  servant  cannot  shelter 
himself  under  the  illegal  orders  of  his  master.  Nor  could  an  officer 
under  the  illegal  orders  of  a  magistrate,  until  the  Legislature 
interposed  and  enabled  him  to  do  so.     The  mere  circumstance, 

[  ♦190  ]  *therefore,  that  the  act  complained  of  was  done  under  the  order 
and  authority  of  the  House  of  Commons,  cannot  of  itself  excuse 
that  act,  if  it  be  in  its  nature  illegal :  and  it  is  necessary,  in 
answer  to  an  action  for  the  commission  of  such  illegal  act,  to  show, 
not  only  the  authority  under  which  it  was  done,  but  the  power  and 
right  of  the  House  of  Commons  to  give  such  authority.  This  point 
indeed  was  not  pressed  upon  the  argument  of  this  case ;  but  I  have 
mentioned  it  because  it  seems  to  me  that  it  will  be  very  difficult  to 
maintain  the  affirmative  of  the  second  question,  if  this  first  point 
be  given  up. 

The  second  question  is,  as  I  conceive,  raised  upon  this  record, 
by  the  declaratory  resolution  of  the  Slst  of  May,  1887,  set  out  at 
the  conclusion  of  the  plea.  The  other  resolutions  and  orders  set  out 
in  the  plea  are  not  declaratory  of  the  power  or  privilege  of  the 
House,  but  directory  only :  and,  as  it  has  been  shown  that  it  is 
possible  that  the  House,  however  unintentionally,  may  make  illegal 
orders,  and  that,  if  it  should  do  so,  those  who  carry  them  into 
effect  may  be  proceeded  against  by  action  at  law,  it  follows  that 
the  Court  in  which  such  action  is  brought  must,  upon  demurrer, 
enquire  into  the  legality  of  those  directory  orders,  and  cannot  be 
precluded  from  doing  so  by  the  mere  fact  of  those  orders  having 
been  made. 

If  this  Court,  then,  be  not  precluded  from  entertaining  the 
question  as  to  the  legality  of  the  directory  orders,  by  the  orders 
themselves,  it  is  precluded,  if  at  all,  by  the  resolution  of  the  Slst 
of  May,  1837,  and  by  nothing  else.  No  other  resolution  of  the 
House  of  Commons  to  a  similar  effect  is  set  out  in  the  plea,  and 
we  cannot  look  out  of  the  record.    It  is  certainly  somewhat  strange 

[  *191  ]  to  *urge  that  this  Court,  in  which  the  present  action  was  already 
pending,  and  which  had  already  on  its  proceeding  the  declaration 
of  the  plaintiff,  should  be  precluded  from  entering  into  the  question 
by  a  resolution  of  the  House  of  Commons  passed  between  the 
declaration  and  the  plea ;  but  I  pass  on  to  consider  the  effect  of  the 
resolution  as  if  it  had  been  passed  long  before  any  action  had  been 
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brought  in  which  a  question  could  arise  as  to  the  existence  of  the    stockdalb 
power  to  which  it  relates.  Hansabd. 

The  proposition  is  certainly  very  startling,  that  any  man,  or 
body  of  men,  however  exalted,  except  the  three  branches  of  the 
Legislature  concurring,  should,  by  passing  a  resolution  that  they 
have  the  power  to  do  an  act  illegal  in  itself,  be  able  to  bind  all 
persons  whatsoever,  and  preclude  them  from  enquiring  into  the 
existence  of  that  power  and  the  legality  of  that  act.  Yet  this 
resolution  goes  to  that  extent ;  for,  unless  it  is  taken  to  mean  that 
the  House  of  Commons  has  power  to  order  the  publication  of  that 
which  it  knows  to  be  defamatory  of  the  character  of  an  individual, 
and  to  protect  those  who  carry  that  order  into  effect  from  all  con- 
sequences, it  will  not  avail  the  defendants  in  this  action.  I  take 
the  resolution,  therefore,  to  have  that  meaning,  though  the  lan- 
guage of  it  does  not  necessarily  so  import.  And  I  take  it  also,  in 
combination  with  the  resolutions  in  1885,  to  mean  that  the  House 
of  Commons  deems  it  necessary  or  conducive  to  the  public  interests 
that  ail  the  Parliamentary  papers  which  it  orders  to  be  printed 
should  be  sold,  though  the  resolution  of  1887  by  itself  would  seem 
to  imply  directly  the  contrary,  and  that  some  discrimination  as  to 
publishing  should  be  exercised  on  the  subject.  Now,  if  the  House 
of  Commons,  *by  declaring  that  it  has  power  to  publish  all  the  [  *192  ] 
defamatory  matter  which  it  may  have  ordered  to  be  printed  in  the 
course  of  its  proceedings  with  impunity  to  its  publisher,  can  prevent 
all  enquiry  into  the  existence  of  that  power,  I  see  not  why  it  may 
not,  by  declaring  itself  to  have  any  other  power  in  any  other 
matter,  equally  preclude  all  enquiry  in  courts  of  law  or  elsewhere, 
as  to  the  existence  of  such  power.  And  what  is  this  but  absolute 
arbitrary  dominion  over  all  persons,  liable  to  no  question  or  con- 
trol ?  It  is  useless  to  say  that  the  House  cannot  by  any  declaratory 
resolution  give  itself  new  powers  and  privileges ;  it  certainly  can, 
if  it  can  preclude  all  persons  from  enquiring  whether  the  powers 
and  privileges,  which  it  declares  it  possesses,  exist  or  not :  for  then 
how  is  it  to  be  ascertained  whether  those  powers  and  privileges  be 
new  or  not  ?  If  the  doctrine  be  true  that  the  House,  or  rather  the 
members  constituting  the  House,  are  the  sole  judges  of  the  exist- 
ence and  extent  of  their  powers  and  privileges,  I  cannot  see  what 
check  or  impediment  exists  to  their  assuming  any  new  powers  and 
privileges  which  they  may  think  fit  to  declare.  I  am  far  from 
supposing  that  they  will  knowingly  do  so ;  but  I  see  nothing  to 
prevent  it.     Some  mode  of  ascertaining  whether  the  powers  and 
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stockdalb  privileges  so  declared  be  new  or  not  must  surely  be  found ;  and,  if 
Hansard,  it  be  conceded  that  the  courts  of  law,  when  that  question  of 
necessity  arises  before  them,  may  make  the  enquiry,  then  the 
doctrine  that  the  resolution  of  the  31st  of  May,  1887,  precludes 
enquiry  by  this  Court  must  fall  to  the  ground.  But  it  is  argued 
that  the  point  must  be  ascertained  by  reference  to  public  opinion. 
I  cannot  find  in  the  common  law,  or  statute  law,  or  in  any  books 
of  authority  whatever,  any  allusion  to  such  reference :  and  indeed 
[  *193  ]  ^hat  tribunal  can  *be  conceived  more  uncertain,  fluctuating,  and 
unsatisfactory,  than  public  opinion  ?  It  is  even  difl&cult  to  define 
what  is  meant  by  the  words  "  public  opinion." 

It  is  further  argued  that  the  courts  of  law  are  inferior  Courts  to 
the  Court  of  Parliament  and  to  the  Court  of  the  House  of  Commons, 
and  cannot  form  any  judgment  as  to  the  acts  and  resolutions  of 
their  superiors.  I  admit  fully  that  the  Court  of  Parliament  is 
superior  to  the  courts  of  law ;  and  in  that  sense  they  are  inferior 
Courts :  but  the  House  of  Commons  by  itself  is  not  the  Court  of 
Parliament.  Further,  I  admit  that  the  House  of  Commons,  being 
one  branch  of  the  Legislature,  to  which  Legislature  belongs  the 
making  of  laws,  is  superior  in  dignity  to  the  courts  of  law,  to  whom 
it  belongs  to  carry  those  laws  into  effect,  and,  in  so  doing,  of 
necessity,  to  interpret  and  ascertain  the  meaning  of  those  laws. 
It  is  superior  also  in  this,  that  it  is  the  grand  inquest  of  the  nation, 
and  may  inquire  into  all  alleged  abuses  and  misconduct  in  any 
quarter,  of  course  in  the  courts  of  law,  or  any  of  the  members  of 
them ;  but  it  cannot,  by  itself,  correct  or  punish  any  such  abuses 
or  misconduct ;  it  can  but  accuse  or  institute  proceedings  against 
the  supposed  delinquents  in  some  court  of  law,  or  conjointly  with 
the  other  branches  of  the  Legislature  may  remedy  the  mischief  by 
a  new  law.  With  respect  to  the  interpretation  and  declaration  of 
what  is  the  existing  law,  the  House  of  Lords  is  doubtless  a  superior 
Court  to  the  courts  of  law.  And  those  Courts  are  bound  by  a 
decision  of  the  House  of  Lords  expressed  judicially  upon  a  writ  of 
error  or  appeal,  in  a  regular  action  at  law  or  suit  in  equity ;  but  I 
deny  that  a  mere  resolution  of  the  House  of  Lords,  or  even  a 
decision  of  that  House  in  a  suit  originally  brought  there  (if  any 
[  'IS*  ]  such  thing  *should  occur,  which  it  never  will,  though  formerly 
attempted),  would  be  binding  upon  the  courts  of  law,  even  if  it 
were  accompanied  by  a  resolution  that  they  had  power  to  entertain 
original  suits :  much  less  can  a  resolution  of  the  House  of  Commons, 
which  is  not  a  court  of  judicature  for  the  decision  of  any  question 
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either  of  law  or  fact  between  litigant  parties,  except  in  regard  to  Stockdale 
the  election  of  its  members,  be  binding  upon  the  courts  of  law.  hansabd. 
And  it  should  be  observed  that,  in  making  this  resolution,  the 
House  of  Commons  was  not  acting  as  a  Court  either  legislative, 
judicial,  or  inquisitorial,  or  of  any  other  description.  It  seems  to 
me,  therefore,  that  the  superiority  of  the  House  of  Commons  has 
really  nothing  to  do  with  the  question. 

But  it  is  further  said  that  the  courts  of  law  have  no  knowledge 
or  means  of  knowledge  as  to  the  lex  et  consueiudo  parliamentif  and 
cannot  therefore  determine  any  question  respecting  it.  And  yet, 
at  the  same  time,  it  is  said  that  the  lex  et  consuetudo  parliamenti 
are  part  of  the  law  of  the  land.  And  this  Court  is,  in  this  very 
case,  actually  called  upon  by  the  defendants  to  pronounce  judgment 
in  their  favour,  upon  the  very  ground  that  their  act  is  justified  by 
that  very  lex  et  conmetiido  parliamenti,  of  which  the  Court  is  said 
to  be  invincibly  ignorant,  and  to  be  bound  to  take  the  law  from  a 
resolution  of  one  branch  of  the  Parliament  alone.  In  other  words, 
we  are  told  that  the  judgment  we  are  to  pronounce  is  not  to  be  the 
result  of  our  own  deliberate  opinion  on  the  matter  before  us,  but 
that  which  is  dictated  to  us  by  a  resolution  of  the  House  of 
Commons,  into  the  grounds  and  validity  of  which  resolution  we 
have  no  means  of  enquiring,  and  are  indeed  forbidden  by  Parlia- 
mentary law  to  enquire  at  all.  I  cannot  agree  *to  that  position.  [  *i95  ] 
If  I  am  to  pronounce  a  judgment  at  all,  in  this  or  in  any  other 
case,  it  must  and  shall  be  the  judgment  of  my  own  mind,  applying 
the  law  of  the  land  as  I  understand  it  according  to  the  best  of 
my  abilities,  and  with  regard  to  the  oath  which  I  have  taken  to 
administer  justice  truly  and  impartially. 

But,  after  all,  there  is  nothing  so  mysterious  in  the  law  and 
custom  of  Parliament,  so  far  at  least  as  the  rest  of  the  community 
not  within  its  walls  is  concerned,  that  this  Court  may  not  acquire  a 
knowledge  of  it  in  the  same  manner  as  of  any  other  branch  of  the 
law.  In  the  margin  of  the  well  known  passage  in  Lord  Coke's 
Fourth  Institute  (1),  it  is  said  to  be  lex  ah  omnibus  quarenda  a  mvltis 
ignorata,  a  paucis  cognita.  The  same  might  with  the  same  truth 
be  said  of  any  other  part  of  the  law.  Lord  Coke  says,  in  the  same 
place,  that  the  High  Court  of  Parliament  mis  propriis  legibus  et 
consuettidinibus  subsistit.  This  is  perfectly  correct  also  when  applied 
to  the  internal  regulations  and  proceedings  of  Parliament,  or  of 
either  House ;  but  it  does  not  follow  that  it  is  so  when  applied 
(1)  4  Inst,  15,  in  marg.    Also  in  Co.  Litt.  lib. 
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Stockdalb    to  any  power  it  may  claim  to  exercise   over  the   rest    of   the 

Hansard,     community. 

It  is,  indeed,  quite  true  that  the  members  of  each  House  of 
Parliament  are  the  sole  judges  whether  their  privileges  have  been 
violated,  and  whether  thereby  any  person  has  been  guilty  of  a 
contempt  of  their  authority ;  and  so  they  must  necessarily  adjudi- 
cate on  the  extent  of  their  privileges.  All  the  cases  respecting 
commitments  by  the  House,  mostly  raised  upon  writs  of  habeas 
corpus,  and  collected  in  the  arguments  and  judgments  in  Burdett  v. 
[  *id6  ]  Abbot  (1),  establish,  at  the  most,  *only  these  points,  that  the  House 
of  Commons  has  power  to  commit  for  contempt ;  and  that,  when 
it  has  so  committed  any  person,  the  Court  cannot  question  the 
propriety  of  such  commitment,  or  inquire  whether  the  person 
committed  had  been  guilty  of  a  contempt  of  the  House;  in  the 
same  manner  as  this  Court  cannot  entertain  any  such  questions, 
if  the  commitment  be  by  any  other  court  having  power  to  commit 
for  contempt.  In  such  instances,  there  is  an  adjudication  of  a 
court  of  competent  authority  in  the  particular  case ;  and  the  Court, 
which  is  desired  to  interfere,  not  being  a  court  of  error  or  of  appeal, 
cannot  entertain  the  question  whether  the  authority  has  been 
properly  exercised.  In  order  to  make  cases  of  commitment  bear 
upon  the  present,  some  such  case  should  be  shown  in  which  the 
power  of  the  House  of  Commons  to  commit  for  contempt  under 
any  circumstances  was  denied,  and  in  which  this  Court  had  refused 
to  enter  into  the  question  of  the  existence  of  that  power.  But  no 
such  case  can  be  found,  because  it  has  always  been  held  that  the 
House  had  such  power,  and  the  point  attempted  to  be  raised  in 
the  cases  of  commitment  has  been  as  to  the  due  exercise  of  such 
power.  The  other  cases  which  have  been  cited  in  argument  relate 
generally  to  the  privileges  of  individual  members,  not  to  the  power 
of  the  House  itself  acting  as  a  body ;  and  hence,  as  I  conceive, 
has  arisen  the  distinction  between  a  question  of  privilege  coming 
directly  or  incidentally  before  a  court  of  law.  It  may  be  difficult 
to  apply  the  distinction.  Yet  it  is  obvious  that,  upon  an  applica- 
tion for  a  writ  of  habeas  corpus  by  a  person  committed  by  the  House, 
the  question  of  the  power  of  the  House  to  commit,  or  of  the  due 
exercise  of  that  power,  is  the  original  and  primary  matter  pro- 
[  ♦IQT]  pounded  *to  the  Court,  and  arises  directly.  Now,  as  soon  as  it 
appears  that  the  House  has  committed  the  person  for  a  cause 
within  their  jurisdiction,  as  for  instance,  for  a  contempt  so  adjudged 
(1)  12  E.  E.  4o0  (14  East,  I), 
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to  be  by  them,  the  matter  has  passed  in  rem  judicatam,  and  the  Stookdalb 
Court,  before  which  the  party  is  brought  by  writ  of  habeas  corpus,  Haijsard. 
must  remand  him.  But  if  an  action  be  brought  in  this  Court  for 
a  matter  over  which  the  Court  has  general  jurisdiction,  as,  for 
instance,  for  a  libel,  or  for  an  assault  and  imprisonment,  and  the 
plea  first  declares  that  the  authority  of  the  House  of  Commons 
or  its  powers  are  in  any  way  connected  with  the  case,  the  question 
may  be  said  to  arise  incidentally;  the  Court  must  give  some 
judgment,  must  somehow  dispose  of  the  question.  I  do  not,  how- 
ever, lay  any  great  stress  on  this  distinction.  It  seems  to  me  that, 
if  the  question  arises  in  the  progress  of  a  cause,  the  Court  must 
of  necessity  adjudicate  upon  it,  whether  it  can  be  said  in  strict 
propriety  of  language  to  arise  directly  or  incidentally. 

I  do  not  purpose  to  go  through  all  the  authorities  upon  this  part 
of  the  subject  which  have  been  already  examined  by  my  Lord,  but 
to  confine  myself  to  a  few  of  the  leading  cases ;  before,  however,  I 
do  so,  I  would  observe  that  privilege  and  power  appear  to  me  to  be 
veiy  different  things,  as  I  shall  have  occasion  to  observe  hereafter, 
and  that  the  present  question  appears  to  me  to  relate  to  the  powers 
of  the  House  of  Commons  and  not  to  its  privileges  properly  so 
called. 

The  principal  case  is  Thorp's  case  (i).  I  cannot  pretend,  after 
all  the  observations  which  have  been  *made  upon  that  case  by  [  *198  ] 
counsel  and  Judges,  and  by  the  report  of  the  committee  of  the 
House  of  Commons  on  which  the  resolution  of  May  81st,  1887, 
was  founded,  and  to  which  we  have  been  referred  by  the  Attorney  - 
General,  to  throw  any  new  light  upon  the  real  grounds  of  the 
answer  there  first  delivered  by  the  Judges.  With  all  deference  for 
ancient  authority,  it  appears  to  me  to  have  been  an  evasive  answer, 
probably  arising  from  the  circumstances  of  the  times  :  but  if  that 
be  not  so,  the  answer^  being  given  in  the  House  of  Lords,  has 
respect  to  the  situation  both  of  those  who  proposed  the  question 
and  those  who  gave  the  answer,  and  amounts  only  to  this,  that 
they  the  Judges  ought  not  to  be  called  upon  by  the  Lords  in  Parlia- 
ment to  inform  them  as  to  the  privileges  of  Parliament,  which  they 
must  themselves  know ;  but  it  is  nothing  like  a  disclaimer  of  being 
able  to  decide  any  such  question  if  it  should  arise  in  their  own 
Courts.  And,  as  to  that  part  of  their  answer  in  which  they  speak 
of  Parliament  being  able  to  make  that  law  which  was  not  law,  it  is 

(1)  31  &  32  Hen.  VI.  1  Hate.  Pr.  28,  from  5  Eot.  Pari.  239.  S.  C.  13  Co. 
Bep.  63. 


46i  1889.     Q.  B.     9  AD.  &  EL.  198—200.  [r.r. 

Stockdale  plainly  beside  the  question  proposed ;  for  it  mnst  relate  to  the 
Hansard,  power  of  the  three  branches  of  the  Legislature  concurring,  and  not 
to  any  resolutions  of  any  one  of  them  separately,  or  even  of  any 
two  of  them;  added  to  which,  they  do  actually  give  their  opinion 
as  to  what  they  would  hold  in  their  own  Courts,  and  the  Lords 
adopt  and  act  upon  it  (i). 

The  passages  in  Lord  Coke's  Fourth  Institute  (2)  rest  upon  Tliorp's 
case  (3),  and  if  the  foundation  fails,  the  superstructure  cannot  stand, 
however  celebrated  the  architect  may  be. 
Expressions  are  certainly  to  be  found  in  Rex  v.  Wright  (4), 

[  •199  ]  *which  appear  to  withdraw  from  the  courts  of  law  all  power  of 
noticing  the  publication  of  Parliamentary  papers ;  but  the  expres- 
sions used  by  Lord  Eenyon  appear  to  me,  I  say  it  with  hesitation, 
and  pace  tanti  viri,  to  be  quite  inconsistent ;  and  I  am  at  a  loss 
to  know  on  what  ground  he  really  proceeded :  whilst  Mr.  Justice 
Lawrencb  appears  to  have  considered  that  the  matter  was  not 
libellous,  let  it  be  published  by  whom  it  would ;  and  it  is  to  be 
observed  that  it  did  not  appear  that  it  was  published  by  the  House 
of  Commons.  Again,  the  authority  of  that  case  is  greatly  shaken 
by  Rex  v.  Creevey  (5) ;  and,  even  if  that  was  not  so,  it  is  to  be 
recollected  that  the  motion  there  was  for  a  criminal  information, 
which  is  a  matter  of  discretion  and  not  of  right,  and  moreover  that 
the  doctrine  as  to  the  legality  of  publishing  proceedings  of  courts 
of  justice  was  then  recently  held  without  those  qualifications  and 
restrictions,  which,  as  I  think,  common  sense,  and  the  obvious  good 
of  the  community  at  large,  have  compelled  the  Judges  since  that 
time  to  engraft  upon  it. 

On  the  other  hand,  the  cases  of  Donne  v.  Walsh  (6),  Ryver  v. 
Coayn  (7),  and  Benyon  v.  Evelyn  (a),  show  that  the  courts  of  law 
have  taken  cognisance  of  such  questions,  and  have  decided  contrary 
to  the  known  claims  of  the  House  for  its  members :  and  whether  it 
be  true  or  not  that  Sir  Orlando  Bridgman  made  a  gratuitous  and 
unnecessary  display  in  the  latter  case,  this  is  certain,  that  his 
learned  and  laboured  judgment  must  have  excited,  and  did  excite, 
great  attention,  and  yet  the  decision  was  acquiesced  in.  It  is  true 
that  we  have  no  evidence  of  the  direct  interference  of  the  House  in 

[  •200  ]      that  *case ;  neither  could  they  constitutionally  interfere  as  a  body, 

(1)  See  p.  406,  n.,  ante.  (5)  14  R.  B.  427  (1  M.  &  S.  273). 

(2)  4  InBt.   15.     See  also  4  Inst.  (6)  1  Hats.  Free  41. 
49,  50.                                                                (7)  1  Hats.  Pr.  42. 

(3)  1  Hats.  Pr.  28.  (8)  O.  Bridgman's  Judgments,  324. 

(4)  4  R.  R.  649  (8  T.  R.  293). 
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inasmuch  as  no  act  of  theirs,  as  a  body,  was  brought  into  question ;  Stockdalk 
but  no  one  doubts  that  the  claim  of  the  member  was  in  reality  the  hanbard. 
claim  of  the  House.  To  that  case  may  be  added  Fitzhanis's 
case  (1),  and  that  of  The  Duchess  of  Somerset  v.  The  Earl  of  Man- 
chester (2),  and  the  memorable  cases  of  Ashhy  v.  White  (3),  and 
Begina  v.  Paty{4),  and  Knotty s's  case  (5).  I  do  not  mention  these 
last  cases  as  showing  that  the  jurisdiction  of  the  courts  of  law,  in 
matters  said  to  concern  the  privileges  of  Parliament,  has  been 
conceded  by  the  House  of  Commons,  but  as  showing  that  it  has  not 
been  decided  that  such  jurisdiction  in  no  case  exists :  and  in  Ashby 
V.  niiite  (3),  there  was  strong  ground  for  maintaining  that  the 
House  of  Commons  had  exclusive  jurisdiction  over  the  subject  as  a 
court  of  judicature,  though  I  think  not  sufficient  ground  ;  whereas, 
on  the  present  question  there  is  no  possible  ground  for  so  saying. 
I  agree  that  the  case  of  Rex  v.  WUliains  (6)  is  not  to  be  relied  on. 
The  political  character  of  it,  the  violence  of  the  times,  and  the  just 
dread  of  arbitrary  power  in  the  Crown,  which  occasioned  the 
allusion  to  it  in  the  Bill  of  Bights,  deprive  it  of  authority  as 
a  solemn  judgment  of  the  Court.  Yet  it  is  plain  that  the  Speaker 
of  the  House  of  Commons  could  not  be  justified,  even  under  the 
law  of  privilege  as  declared  by  the  resolution  of  the  81st  of  May, 
1887,  in  publishing  Dangerfield's  Narrative,  which  was  no  part  of 
the  proceedings  of  the  House :  and  the  bare  authority  of  the  House 
could  alone  be  set  up  as  his  justification,  which  I  have  already 
shown  to  be  insufficient  for  that  purpose.  *Another  ground  may  [  •201  ] 
be  taken  to  show  that  Rex  v.  WiUiams  (6)  was  not  a  right  decision, 
that  the  thing  done  by  him,  viz.,  the  order  to  publish,  may  be  said 
to  have  been  done  in  the  House,  and  so  not  to  be  cognizable  by  the 
courts  of  law.  Yet  the  man  himself,  for  whose  benefit  the  publica- 
tion took  place,  Dangerfield,  was  committed  and  punished  for 
publishing  the  very  same  thing  out  of  the  House.  That  which 
was  reprobated  in  WiUiams' s  case  (6)  was  the  prosecution,  by  the 
officer  of  the  Grown,  of  the  Speaker  of  the  House  for  an  act  done 
by  him  as  such  Speaker.  The  legality  of  such  an  act,  as  regarded 
private  individuals,  was  in  no  way  brought  under  review.  And  the 
Bill  of  Bights  (7)  plainly  points  at  prosecutions  for  proceedings  in 
Parliament  only. 

(1)  8  How.  St.  Tr.  223.  (o)  12  How.  St.  Tr.  1167. 

(2)  Prynne's  Beg.  Part  4,  1214.  (6)  13  How.  St.  Tr.  1369. 

(3)  2  Ld.  Ray.  938.  (7)  Stat.  1  W.  &M.  seas.  2,  c.  2,  s.  1. 

(4)  2  Ld.  Bay.  1105. 
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stockdale  I  do  not  particularly  advert  to  the  other  cases  cited  from  Hatsell 
Hansard,  and  other  books;  for  they  really  do  not  appear  to  me  to  bear 
materially  upon  this  part  of  the  case,  or  indeed  upon  any  of  the 
questions  raised  upon  this  record.  The  supposed  mischief  of  an 
appeal  to  the  House  of  Lords  cannot  surely  prevent  this  Court  from 
adjudicating  on  the  question.  Indeed  the  Attorney-General  asks  us 
to  pronounce  judgment  for  the  defendants,  because  the  House  of 
Commons  have  resolved  that  we  are  bound  to  do  so ;  yet  upon  that 
judgment  a  writ  of  error  will  lie  just  as  much  as  if  we  give  judgment 
for  the  plaintiff.  To  avoid  such  inconvenience,  if  it  be  important 
to  do  so,  some  legal  mode  should  have  been  found  of  making  it 
unnecessary  for  us  to  give  any  judgment  at  all :  but  no  such  mode 
can  be  found.  The  analogy  attempted  to  be  established,  upon  the 
[  *202  ]  argument,  from  decisions  of  Courts  of  exclusive  ^jurisdiction, 
appears  to  me  not  to  hold  good.  The  instances  adduced  are  in 
respect  of  matters  admitted  to  be  within  the  exclusive  jurisdiction 
of  such  Courts,  whether  Ecclesiastical,  or  Courts  of  Admiralty,  or 
foreign  Courts,  and  in  which  they  have  in  the  particular  case  come 
to  a  decision,  and  so  the  matter  has  passed  in  rem  judicatam  ;  but 
none  have  been  or  can  be  cited  where  a  decision  of  any  of  those 
Courts,  that  a  particular  matter  is  within  its  exclusive  jurisdiction, 
has  been  allowed  to  be  binding  upon  other  Courts  as  to  that  position, 
and  to  oust  them  of  their  right  of  jurisdiction :  it  may  be  that  in 
some  cases  there  is  concurrent  jurisdiction :  and,  as  I  have  before 
observed,  the  resolution  of  May,  1887,  cannot  be  considered  to  have 
been  passed  by  the  House  of  Commons  as  a  Court  either  legislative, 
judicial,  or  inquisitorial,  or  of  any  other  description.  Cases  were 
cited  by  the  Attorney-General,  where  the  Court  of  Exchequer  had 
taken  from  the  other  courts  of  law  proceedings  pending  before 
them;  but  they  were  cases  of  revenue  belonging  by  the  King's 
prerogative  peculiarly  to  that  Court,  and  in  which  that  Court  had 
confessedly  exclusive  jurisdiction: 

Some  cases  were  also  cited  where  the  House  of  Lords  had  com- 
pelled parties  to  relinquish  proceedings  in  the  courts  of  law  in 
respect  of  matters  occurring  in  that  House,  as  to  which  it  is  conceded 
that  the  courts  of  law  cannot  have  cognizance. 

It  is  further  argued  that,  if  this  Court  can  entertain  this  question, 

so  can  the  most  inferior  Court  of  Becord  in  the  kingdom,  where  the 

matter  arises  within  its  jurisdiction.     I  admit  it  to  be  so ;  but  I  can 

see  no  reason  why  the  mere  resolution  of  the  House  should  preclude 

[  ♦203  ]       an  inferior  Court  from  the  enquiry,  any  more  *than  this  Court : 
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nor  can  I  see  anything  derogatory  to  the  dignity  of  the  House  in    Stockdalb 
such  inquiry.  Hansard. 

Upon  the  whole  the  true  doctrine  appears  to  me  to  be  this :  that 
every  Court  in  which  an  action  is  brought  upon  a  subject-matter 
generally  and  prima  facie  within  its  jurisdiction,  and  in  which, 
by  the  course  of  the  proceedings  in  that  action,  the  powers  and 
privileges  and  jurisdiction  of  another  Court  come  into  question, 
must  of  necessity  determine  as  to  the  extent  of  those  powers, 
privileges,  and  jurisdiction  :  that  the  decisions  of  that  Court, 
whose  powers,  privileges  and  jurisdiction  are  so  brought  into 
question,  as  to  their  extent,  are  authorities,  and,  if  I  may  so  say, 
evidences  in  law  upon  the  subject,  but  not  conclusive.  In  the 
present  case,  therefore,  both  upon  principle  and  authority,  I  con- 
ceive that  this  Court  is  not  precluded  by  the  resolution  of  the 
House  of  Commons  of  May,  1837,  from  inquiring  into  the  legality 
of  the  act  complained  of,  although  we  are  bound  to  treat  that 
resolution  with  all  possible  respect,  and  not  by  any  means  to  come 
to  a  decision  contrary  to  that  resolution  unless  we  find  ourselves 
compelled  to  do  so  by  the  law  of  the  land,  gathered  from  the 
principles  of  the  common  law,  so  far  as  they  are  applicable  to  the 
case,  and  from  the  authority  of  decided  cases,  and  the  judgments 
of  our  predecessors,  if  any  be  found  which  bear  upon  the  question. 

I  come  then  to  the  third  question :  whether  the  act  complained 
of  be  legal  or  not  ?  I  do  not  conceal  from  myself  that,  in  con- 
sidering this  point,  the  resolution  of  the  House  of  Commons  of 
81st  May,  1837,  is  directly  called  in  question ;  but,  for  the 
reasons  I  have  already  given,  I  am  of  opinion  that  this  Court 
is,  not  *only  competent,  but  bound,  to  consider  the  validity  of  [  •204  ] 
that  resolution,  paying  all  possible  respect,  and  giving  all  due 
weight,  to  the  authority  from  which  it  emanates. 

The  privilege,  or  rather  power  (for  that  is  the  word  used),  which 
that  resolution  declares  to  be  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament,  is  attempted  to  be  supported,  first, 
by  showing  that  it  has  been  long  exercised  and  acquiesced  in ; 
secondly,  that  it  is  absolutely  necessary  to  the  legislative  and 
inquisitorial  functions  of  the  House. 

First,  as  to  exercise  and  acquiescence.  I  am  far  from  saying 
that,  in  order  to  support  any  privilege  or  practice  of  Parliament, 
or  of  either  House,  it  is  necessary  to  show  that  such  privilege  or 
practice  has  existed  from  time  of  legal  memory.  That  point  was 
disposed  of  by  Lord  Ellenborouoh,  in  the  course  of  the  argument 

R.E. — ^VOL.  XLvm.  80 
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semblance  of  probability.    Acts  of  Parliament,  that  is,  new  laws,    Stogkdale 
api)ear  to  have  been  so  promulgated  ;  but  there  is  *not  a  trace  to     Hansard. 
be  found,  that  I  am  aware  of,  of  the  votes  and  proceedings  of       [  *206  ] 
either  House  separately  having  been  so  dealt  with. 

The  exercise  of  this  power  cannot  therefore  be  said  to  have  com- 
menced earlier  than  1641,  a  most  suspicious  time  in  the  history  of 
this  country  for  the  acquisition  of  a  new  power  by  the  House  of 
Commons.  From  1641  to  1680  it  appears  that  the  specific  votes 
and  proceedings  only  were  printed  from  time  to  time  by  special 
resolutions.  The  papers  first  printed  appear  to  relate  entirely  to 
the  contest  between  the  King  and  the  House,  and  were,  no  doubt, 
intended  for  general  circulation ;  but  surely  it  is  impossible  to 
contend  that  a  practice  arising  out  of  the  unfortunate  and  violent 
state  of  the  times  can  be  supported,  unless  other  reasons  applicable 
to  quiet  and  ordinary  times  can  be  assigned  for  its  continuance. 
In  1680  the  first  general  order  for  printing  the  votes  and  proceed- 
ings of  the  House  is  made,  and,  with  the  exception  of  a  short  time 
during  the  year  1702  (i),  has  been  continued  to  the  present  time. 
The  votes  and  proceedings  so  printed  appear  also  to  have  been  sold 
during  that  time,  whether  as  a  perquisite  of  the  officers  or  not  is 
perhaps  not  very  material ;  and  no  question  has  arisen  respecting 
the  legality  of  the  practice.  The  votes  and  proceedings  so  printed 
appear  to  have  been  recognized  by  the  House  of  Lords  as  authentic 
documents ;  upon  which  however  I  do  not  see  that  much  stress 
can  be  laid,  inasmuch  as  the  fact  of  their  being  printed  under  the 
order  of  the  House  of  Commons  must  of  necessity  authenticate 
them,  whether  it  were  legal  so  to  print  them  or  not.  These  votes 
and  proceedings  are  quite  distinct  *from  reports  and  miscellaneous  [  •207  ] 
papers  printed  for  the  House,  and  do  not  seem  to  have  contained 
at  any  time  matters  defamatory  to  private  individuals  :  and  there- 
fore the  absence  of  any  attempt  to  question  their  legality  can  hardly 
be  treated  as  any  acquiescence.     No  one  was  aggrieved. 

With  respect  to  reports  and  miscellaneous  papers  printed  for 
the  use  of  the  House,  it  appears  that  no  general  order  for  their 
publication  and  sale  was  made  until  the  resolution  of  1885,  set 
out  in  the  plea  in  this  action.  Many  resolutions  were  passed  from 
time  to  time  as  to  the  printing  and  publishing  specific  papers  ;  and 
many  of  those  papers  were  of  such  a  nature  that  private  indi- 
viduals may  have  felt  themselves  aggrieved,  and  may  have  found 
in   them  matters  defamatory  to  themselves,  for  which  actions  at 

(1)  See  Beport  from  the  Select  Committee,  &c.,  p.  2,  s.  12. 
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Stockdalb  law  might  plainly  have  been  maintained,  if  published  under 
Hansard,  ordinary  circumstances  unconnected  with  the  House;  and  it  is, 
as  I  apprehend,  upon  the  absence  of  any  trace  of  such  actions 
with  respect  to  such  papers  that  the  argument  with  regard  to 
acquiescence  mainly  rests.  The  argument  is  undoubtedly  entitled 
to  consideration :  it  has  been  frequently  used  in  other  cases,  and 
much  weight  has  been  given  to  it  by  great  authorities,  particularly 
by  Mr.  Justice  Bullbr  in  the  case  of  Le  Caux  v.  Eden  (i) :  but  it 
is  obvious  that  the  weight  of  it  much  depends  upon  the  nature  of 
the  injury  sustained,  the  relative  power  of  the  person  inflicting  it, 
and  the  person  sustaining  it,  and  the  greater  or  less  difficulties 
with  which  the  remedy  is  surrounded.  If  these  points  be  attended 
to,  it  is  hardly  possible  to  imagine  a  case  less  likely  to  be  brought 
[  '208  ]  forward  than  that  of  a  man  who  found  that  he  *waB  defamed 
in  a  paper  published  by  the  order  of  the  House  of  Commons  as 
part  of  their  proceedings :  not  to  mention  that  in  very  many 
instances,  especially  if  due  discrimination  was  exercised,  as  I 
cannot  help  thinking  was  formerly  the  case,  the  defamatory 
matter  was  strictly  true,  and  therefore  an  action  would  be  useless, 
and  criminal  proceedings  equally  so,  as  regarded  any  remuneration 
to  the  party  complaining.  The  fear  of  contending  with  so  powerful 
a  body  must  operate  very  strongly  in  deterring  persons  from  bring- 
ing actions,  and  may  well  account  for  the  attempt  never  having 
been  made.  In  the  case  of  lAike  v.  King  (2),  indeed,  the  attempt 
was  made  to  render  a  petitioner  to  the  House  of  Commons  liable 
in  damages  to  a  person  who  was  defamed  in  his  petition  which  he 
had  printed  for  circulation  amongst  the  members  of  the  House. 
The  action  was  held  not  to  lie,  the  distribution  of  the  publication 
having  been  confined  to  the  members  of  the  House.  The  exercise 
of  the  power  by  the  House,  until  1885,  appears  to  have  been  by 
special  order,  directing  sometimes  that  papers  be  printed  for  the 
use  of  the  House,  sometimes  that  they  be  printed  (generally), 
sometimes  that  they  be  also  published ;  and  they  appear  to  have 
been  sold  by  officers  of  the  House  as  a  perquisite,  until  in 
1885  the  resolution  set  out  in  the  plea  was  come  to,  that  they 
should  be  sold  by  the  defendants  to  the  public  in  general,  the 
object  being,  so  far  as  it  can  be  collected  from  the  resolution,  to 
defray  the  expenses  of  printing  that  which  was  requisite  for  the  use 
of  the  members,  not  to  give  any  important  or  necessary  information 
to  the  constituents  of  the  different  members  of  the  House. 

(1)  2  Doug.  694;  see  p.  602.  (2)  1  Saund.  131. 
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It  is  said  that  the  House  of  Lords  has  constantly  ordered  the    Stockdalb 
printing  and  publishing  of  papers  and  proceedings,  and  that  no     jiakbard. 
instance  occurs  of  any  action  having  been  brought  against  the       [  209  ] 
publisher.     The  same  observations  apply  to  such  practice  in  that 
House  as  have  already  been  urged  with  respect  to  the  House  of 
Commons,  except  as  relating   to  trials  in   the  House  of  Lords. 
They  are  proceedings  in  an  open  court  of  justice,  and  may  pro- 
perly be  considered  under  the  second  ground  on  which  this  power 
is  supposed  to  exist,  namely,  the  necessity  for  it. 

Beyond  all  dispute  it  is  necessary  that  the  proceedings  of  each 
House  of  Parliament  should  be  entirely  free  and  unshackled ;  tha^ 
whatever  is  done  or  said  in  either  House  should  not  be  liable 
to  examination  elsewhere ;  therefore  no  order  of  either  House 
can  itself  be  treated  as  a  libel,  as  the  Attorney-General  supposed 
it  might  if  this  action  would  lie.  No  such  consequence  will 
follow. 

The  power  claimed  is  said  to  be  necessary  to  the  due  perform- 
ance both  of  the  legislative  and  inquisitorial  functions  of  the 
House.  In  all  the  cases  and  authorities,  from  the  earliest  times 
hitherto,  the  powers  which  have  been  claimed  by  the  House  of 
Commons  for  itself  and  its  members,  in  relation  to  the  rest  of 
the  community,  have  been  either  some  privilege  properly  so  called, 
i.e.,  an  exemption  from  some  duty,  burden,  attendance,  or  liability 
to  which  others  are  subject,  or  the  power  of  sending  for  and 
examining  all  persons  and  things,  and  the  punishing  all  contempts 
committed  against  their  authority.  Both  of  these  powers  proceed 
on  the  same  ground,  viz.  the  necessity  that  the  House  of  Commons 
and  the  members  thereof  should  in  no  way  be  obstructed  in  the 
performance  of  their  high  and  important  ^duties,  and  that,  if  the  [  *^^^  J 
House  be  so  obstructed,  either  collectively,  or  in  the  persons  of  the 
individual  members,  the  remedy  should  be  in  its  own  hands,  and 
immediate,  without  the  delay  of  resorting  to  the  ordinary  tribunals 
of  the  country.  Hence  liberty  of  speech  within  the  walls  of  the 
House,  freedom  from  arrest,  and  from  some  other  restraints  and 
duties  during  the  sitting  of  Parliament,  and  for  a  reasonable  time 
before  and  after  its  sitting  (with  the  exception  of  treason,  felony, 
and  breach  of  the  peace),  which,  although  the  privileges,  properly 
80  styled,  of  the  individual  members,  are  yet  the  privileges  of  the 
House.  Hence  the  power  of  committing  for  contempt  those  who 
obstruct  their  proceedings,  either  directly,  by  attacks  upon  the  body 
or  any  of  its  members,  or  indirectly,  by  vilifying  or  otherwise 
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Btockdalb  opposing  its  lawful  authority.  Cases  have  frequently  arisen,  in 
Hansard,  which  the  extent  and  exercise  of  these  privileges  and  powers  have 
come  in  question :  and  I  believe  that  all  such  cases  will  be  found 
to  range  themselves  under  one  of  the  two  heads  I  have  mentioned. 
But  this  is,  I  believe,  the  first  time  in  which  a  question  has  arisen 
as  to  the  power  of  the  House  to  authorize  an  act  prejudicial  to  an 
individual  who  has  neither  directly  or  indirectly  obstructed  the 
proceedings  of  the  House,  and  is  in  no  way  amenable  to  its 
authority.  The  decision  of  Lake  v.  King{i),  which  I  mentioned 
before,  proceeded  on  similar  grounds  of  necessity. 

Every  facility  ought  undoubtedly  to  be  given  to  all  persons 
applying  to  either  House  of  Parliament  or  to  any  court  of  justice 
for  the  redress  of  any  alleged  grievance;  and  it  would  be  most 
inconvenient  to  hold  such  persons  liable  to  actions  for  anything 
[  ♦211  ]  contained  in  such  *applications,  as  libel ;  but,  when  those  who 
are  applied  to  circulate  generally  by  sale  such  defamatory  matters, 
the  case  assumes  a  very  different  character.  In  the  case  of 
Fairman  v.  Ives  (2)  a  petition  addressed  by  the  creditor  of  an 
ofl&cer  in  the  army  to  Lord  Palmerston  the  Secretary  at  War 
was  held  not  to  be  actionable,  although  containing  defamatory 
matter;  but  can  it  be  doubted  that  if  Lord  Palmersto^j  had 
ordered  it  to  be  published,  the  publisher  would  have  been  liable 
to  an  action ;  or  can  it  be  contended  that  the  Secretary  of  State, 
to  whom  the  report  and  reply  on  which  this  action  is  brought 
were,  by  Act  of  Parliament,  directed  to  be  sent,  to  be  by  him  laid 
before  the  Parliament,  would  have  been  justified  in  publishing 
them?  and,  if  not,  why  should  the  House  of  Commons  be  at 
liberty  to  do  so  ?  In  the  same  manner  the  protection  of  all  con- 
fidential communications  extends  no  further  than  the  necessity  of 
each  particular  case  requires. 

It  is  said  that,  if  papers,  however  defamatory,  must  needs  be 
printed  for  the  use  of  the  members,  as  it  is  plain  they  must,  and  the 
point  is  not  disputed,  their  further  circulation  cannot  be  avoided, 
for  what  is  to  be  done  with  the  copies  upon  a  dissolution  of  Parlia- 
ment, or  upon  the  death  or  retirement  of  a  member  ?  The  answer 
is  obvious, — the  copy  of  such  defamatory  matter  ought  to  be 
destroyed,  as  it  can  no  longer  be  used  for  the  purpose  for  which 
it  was  intended : — at  all  events  it  must  not  be  communicated  to 
others.  But  it  ia  said  that  the  constituents  have  a  right  to  watch 
over  the  conduct  of  their  representatives,  and  therefore  to  know 
(1)  1  Saund.  131.  (2)  24  B.  B.  514  (o  B.  &  Aid.  642). 
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what  passes  in  the  House.  The  House  itself  is  of  a  different  Stockdalb 
opinion ;  for  it  is  only  by  sufferance  that  any  *one  is  allowed  to  be  hansabd. 
present  at  its  debates';  it  is  only  by  sufferance  that  the  debates  are  [  *212  ] 
allowed  to  be  published ;  and  it  is  only  by  the  special  permission  of 
the  House  that  its  votes,  and  proceedings,  and  papers  are  com- 
municated to  the  public,  and  that  in  the  manner  in  which  they 
think  fit  to  order.  If  the  constituents  had  a  right  to  know  all  that 
passes,  or  if  the  House  of  Commons  were  an  open  Court,  then 
indeed  there  might  be  some  colour  for  saying  that  it  was  necessary 
to  publish  all  its  proceedings.  It  is  upon  the  ground  that  courts  of 
justice  are  open  to  the  public,  that  what  passes  there  is  public  at 
the  time,  and  that  it  is  important  that  all  persons  should  be  able 
to  scrutinize  what  is  there  done,  that  the  publication  of  every  thing 
which  there  passes  has  been  thought  to  be  lawful.  I  for  one  do 
not  go  that  length,  but  think,  with  some  Judges  of  great  name  who 
have  gone  before  me,  that  the  doctrine  is  to  be  taken  with  much 
limitation  ;  but  I  feel  sure  that  it  cannot  apply  to  a  Court  which  is 
not  open,  whose  proceedings  in  contemplation  of  law  are  secret  at 
the  time  they  take  place,  and  to  whom  ex  parte  statements,  often 
grossly  defamatory,  are  made  without  the  defamed  person  having 
any  opportunity  of  being  heard,  and  indeed  often  without  the  possi- 
bility of  any  inquiry  being  instituted ;  and  it  is  not  impossible,  if 
such  indiscriminate  publication  and  sale  be  continued  by  the  House 
of  Commons,  that  petitions  containing  the  grossest  libels  against 
the  most  innocent  individuals  may  be  purposely  and  maliciously 
presented  to  that  Honourable  House,  by  persons  who  seek  to 
publish  and  sell  them  with  impunity,  and  to  make  the  House  most 
unconsciously  the  instrument  of  circulating  their  slander.  It  is  the 
nature  of  the  proceedings  themselves  which  justifies,  if  ♦at  all,  the  [  •213  ] 
publication  of  what  passes  in  a  court  of  justice;  and  any  person 
may  therefore  publish  them :  but  the  proceedings  of  the  House  of 
Commons  cannot  be  published  without  the  authority  of  the  House ; 
the  right  to  publish  does  not  result  from  the  nature  of  the  thing 
published,  but  from  the  leave  obtained  from  the  House ;  and  this 
alone  shows  that  it  cannot  be  matter  of  necessity  for  the  informa- 
tion of  the  constituents.  I  do  not  say  that  it  may  not  be  conducive 
to  the  public  interests  to  inform  the  world  at  large  of  much  that 
passes  in  the  House ;  but  I  do  say  that  it  cannot  be  conducive 
to  the  public  interests  to  circulate  private  slander;  and  that, 
in  the  exercise  of  a  due  discrimination  as  to  what  part  of  its 
proceedings  shall  be  published,  the  House  of  Commons  is  bound 
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stogkdale  to  take  care  that  such  private  slander  be  not  circulated  by  its 
Hansard,     authority. 

But  it  is  said  to  be  necessary  in  order  to  obtain  the  requisite 
information  for  the  members  in  any  legislative  or  inquisitorial 
measure.  This  ground  is  still  less  tenable:  the  House  is  armed 
with  ample  powers  to  send  for  all  persons  who  can  give  them 
information  either  before  a  committee,  or  at  the  bar  of  the  House. 
It  can  never  be  necessary  to  sell  indiscriminately  to  every  body,  in 
order  to  take  the  chance  of  some  person  volunteering  information 
to  the  House.  Will  it  be  said  that  any  one  ever  did  volunteer 
information  in  consequence  of  such  publications  by  the  House,  or 
that  the  House  ever  waited  and  paused  in  its  deliberations  or  its 
votes,  in  order  to  see  whether  any  one  would  so  volunteer  ?  It  is 
not  pretended  that  such  has  been  the  fact.  Whether  any  individual 
member  might  or  might  not  be  justified  in  communicating  to  some 
persons  out  of  the  House  defamatory  matter  printed  for  the  use  of 
[  •214  ]  the  *House,  I  cannot  pretend  to  say.  Probably,  upon  any  such 
question  arisiilg,  the  decision  will  lie  with  a  jury;  but  I  would  by 
no  means  bind  myself  to  any  opinion  on  that  subject ;  this  is  the 
case  of  an  open  sale  to  all  who  choose  to  buy,  not  justified  .by  any 
peculiar  circumstances  attending  this  case  above  others. 

Where  then  is  the  necessity  for  this  power  ?  Privileges,  that  is, 
immunities  and  safeguards,  are  necessary  for  the  protection  of  the 
House  of  Commons,  in  the  exercise  of  its  high  functions.  All  the 
subjects  of  this  realm  have  derived,  are  deriving,  and  I  trust  and 
believe  will  continue  to  derive,  the  greatest  benefits  from  the 
exercise  of  those  functions.  All  persons  ought  to  be  very  tender 
in  preserving  to  the  House  all  privileges  which  may  be  necessary 
for  their  exercise,  and  to  place  the  most  implicit  confidence  in  their 
representatives  as  to  the  due  exercise  of  those  privileges.  But 
power,  and  especially  the  power  of  invading  the  rights  of  others, 
is  a  very  different  thing :  it  is  to  be  regarded,  not  with  tenderness, 
but  with  jealousy :  and,  unless  the  legality  of  it  be  most  clearly 
established,  those  who  act  under  it  must  be  answerable  for  the 
consequences.  The  onvs  of  showing  the  existence  and  legality  of 
the  power  now  claimed  lies  upon  the  defendants  :  it  appears  to  me, 
after  a  full  and  anxious  consideration  of  the  reasons  and  authorities 
adduced  by  the  Attorney-Oeneral  in  his  learned  argument,  and  after 
much  reflection  upon  the  subject,  that  they  have  entirely  failed  to 
do  so :  and  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment  in  his  favour. 
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Coleridge,  J.  :  Stookdalb 

I  concur  with  the  rest  of  the  Court  in  thinking  that  this  plea  Hansard. 
discloses  no  suflScient  answer  *to  the  declaration ;  and,  if  my  [  *215  ] 
brother  Pattbson,  after  the  full  and  satisfactory  discussion  which 
the  question  had  then  received,  felt  reluctant  to  state  his  reasons 
at  length,  it  may  well  be  seen  how  much  more  ground  there  is 
now  for  me  to  desire  that  I  might  be  allowed  simply  to  express 
my  concurrence.  But  the  unusual  importance  of  the  principles 
involved  in  the  decision,  and  the  profound  respect  due  to  those 
whose  privileges  are  said  to  be  at  stake  in  the  cause,  seem  to 
require  that  I  also  should  state  the  reasoning  by  which  I  have 
arrived  at  this  conclusion ;  and  I  have  the  consolation  at  least  to 
feel  certain  that  I  cannot  weaken  the  just  effect  upon  this  audience 
of  what  has  already  been  stated.  I  shall  not,  however,  think  it 
necessary  to  notice  all  the  points  which  have  been  made,  or  to 
comment  on  more  than  a  few  of  the  authorities  cited  in  the  argu- 
ment. It  would,  indeed,  be  impossible  to  do  this  within  any  now 
reasonable  bounds;  and,  in  my  opinion,  the  questions  on  which 
the  cause  must  turn  are  so  elementary,  whatever  difficulty  there 
may  be  in  them,  that  they  must  after  all  be  decided  chiefly  upon 
principle. 

Two  great  questions  have  been  discussed  upon  the  argument ; 
and  I  shall  consider  the  plea  as  sufficiently  raising  them  in  sub- 
stance, although  I  cannot  say  that  they  are  raised  so  simply  and 
unambiguously  as  I  should  have  expected,  as  well  from  the  great 
learning  and  ability  and  industry  employed  in  framing  it,  as  from 
the  dignity  of  that  high  body  on  behalf  of  which  we  are  informed 
that  it  has  been  pleaded.  The  first,  and  immeasurably  the  more 
important,  of  these  is,  whether  it  be  competent  to  the  Court,  after 
the  disclosure  by  the  plea  that  the  House  of  Commons  has  declared 
itself  to  have  the  power  of  publishing  any  report,  vote,  *or  pro-  r  ♦gie  i 
ceeding,  the  publication  whereof  it  deems  necessary  or  conducive  to 
the  public  interests,  to  inquire  whether  by  law  the  House  has  such 
power.  Although  not  in  form  a  plea  to  the  jurisdiction,  and 
wanting  one  essential  incident  to  such  a  plea,  if  we  answer  this 
question  in  the  affirmative  it  would  in  effect  lead  to  much  the  same 
consequences.  We  should  not  indeed  dismiss  the  plaintiff  from 
our  Court  to  another  tribunal  competent  to  give  him  relief,  for 
none  such  is  alleged  to  exist ;  but  we  should  give  judgment  against 
him  ministerially  rather  than  judicially,  on  the  gi*ound  that  the  act 
complained  of  was  done  in  the  exercise  of  a  power,  as  to  which  the 
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stockdale  whole  jurisdiction,  both  to  declare  its  existence  and  to  decide  on 
HAN3AHD.  ^^^  propriety  of  its  exercise  in  the  individual  case,  was  beyond  our 
competence,  and  exclusively  in  the  body  by  whom  the  very  act  was 
done.  According  to  this  argument,  the  plea  in  form  leaves  a 
matter  for  our  decision,  but  in  substance  prescribes  conclusively 
the  judgment  to  be  pronounced.  It  must  be  admitted  that  this  is  a 
very  startling  conclusion  :  and  certainly  it  must  not  be  confounded 
with  cases  to  :which  it  has  been  likened,  where,  the  question  in  a 
cause  turning  upon  foreign  law  or  any  of  those  branches  of  our 
own  law  administered  in  Courts  of  peculiar  jurisdiction,  we  decide 
it,  not  according  to  the  common  law,  but  according  to  what  we 
suppose  would  have  been  the  decision  in  the  foreign  or  the  peculiar 
Court.  We  are  undoubtedly  bound  so  to  do ;  in  one  sense  we  have 
no  discretion  to  do  otherwise ;  that  is,  we  cannot  be  influenced  by 
any  consideration,  whether  that  decision  would  be  satisfactory  to  our 
own  minds  as  English  or  common  lawyers ;  but  still  we  exercise  a 
[  *217  ]  judicial  discretion,  the  same  in  kind,  as  in  ^deciding  on  a  question 
of  the  common  or  statute  law  ;  for  we  inquire,  by  such  lights  as  we 
can  procure,  what  that  law,  foreign  or  peculiar,  may  be  ;  and,  when 
we  have  ascertained  it,  we  apply  the  facts  to  it,  and  decide  accordingly. 
Neither,  again,  is  this  to  be  confounded  with  cases  in  which,  after 
an  adjudication  by  a  foreign  or  peculiar  Court  upon  the  same  facts 
between  the  same  parties,  one  shall  bring  the  other  before  us  in  the 
way  of  original  suit ;  there  indeed,  and  upon  a  distinct  principle, 
if  the  fact  of  such  adjudication  be  properly  pleaded  and  proved,  or 
admitted,  the  further  agitation  of  the  question  will  not  be  permitted : 
we  do  not  profess  to  decide  upon  the  merits  of  the  case :  the  exist- 
ence of  the  former  judgment  in  full  force  is,  by  our  own  law  itself, 
a  legal  bar  to  the  second  recovery  or  a  new  agitation  of  the  matter. 
We  are  now,  however,  called  upon  to  abstain  from  all  inquiry,  in  a 
case  in  which  the  existence  of  the  law  is  not  substantively  alleged 
in  the  plea  (for  as  the  House,  it  is  admitted,  cannot  make  the  law, 
the  resolution  declaring  it  is  only  evidence  of  its  existence,  and  not 
an  allegation  of  it),  where  it  does  not  appear  that  the  particular 
facts  have  ever  been  adjudicated  on,  and  where  the  particular  order, 
under  which  the  act  complained  of  was  done,  is  not  distinctly 
brought  within  the  law  as  said  to  have  been  declared. 

All  this,  however,  has  been  maintained  upon  the  footing  of 
privilege.  It  is  said  the  Commons  have  declared  that  they  have 
this  privilege,  and  the  act  has  been  done  in  the  exercise  of  the 
privilege,   but  a   court  of  law  can  neither  inquire  whether  they 
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have  the  privilege,  nor  whether  the  case  falls  nvithin  it,  because    stogkdale 
the  House  of  Commons  alone  is  to  judge  of  its  own  privileges :  the     Hansard. 
Court,   therefore,  to  use  the  words  of  the  ^Attomey-Oeneral,  has       [  '218  ] 
*'  nothing  to  do  but  to  give  judgment  for  the  defendants." 

Now  it  will  be  observed  that  one  and  the  same  reason  in  terms 
is  here  assigned  for  two  widely  differing  conclusions ;  and  it  may 
therefore  well  be  that  the  proposition  may  have  two  different  senses, 
and  be  true  in  one  though  false  in  the  other.  No  one  in  the  least 
degree  acquamted  with  the  constitution  of  the  country  will  doubt 
that  in  one  sense  the  House  is  alone  to  judge  of  its  own  privileges, 
that  in  the  case  of  a  recognised  privilege  the  House  alone  can  judge 
whether  it  has  been  infringed,  and  how  the  breach  is  to  be  punished. 
This  concession,  however,  will  not  satisfy  the  advocates  of  privilege, 
nor  the  exigencies  of  the  defendant's  case.  The  Attorney-General 
contends  that  the  House  is  alone  and  exclusively  judge  of  its  own 
privileges,  in  the  sense  that  it  alone  is  competent  to  declare  their 
number  and  extent,  and  that  whatever  the  House  shall  resolve  to 
be  a  privilege  is  by  such  resolution  conclusively  demonstrated  to 
have  been  so  immemorially. 

This  proposition  must  be  tried  by  the  tests  of  principle  and  autho- 
rity. And,  first,  it  is  not  immaterial  to  observe  that  privileges, 
though  various  in  their  kinds  and  effects,  are  all  understood  to  be 
comprehended  within  the  proposition ;  and  I  at  once  admit  that 
no  distinction  can  be  made ;  for  all  privileges  must  be  ultimately 
referred  to  the  same  source,  the  effective  discharge  of  those  duties 
which  by  the  constitution  are  cast  upon  the  House  of  Commons. 
At  the  same  time  it  is  obvious  that,  in  effect  and  in  feeling,  those 
privileges  which  become  personal  immunities  to  individual  mem- 
bers, and  those  which  are  public  and  can  be  exercised  *only  by  the  [  •219  ] 
whole  body  in  discharge  of  some  public  duty,  are  very  different ; 
and,  when  we  are  considering  on  principle  the  reasonableness  of 
the  proposition  contended  for,  it  must  not  be  laid  out  of  sight  that 
the  same  rule  is  to  be  extended  to  that  which  the  pride,  the 
passions,  and  the  self-interest  of  members  may  naturally  be 
tempted  to  extend,  and  to  that  which  the  whole  body,  for  the 
efScient  discharge  of  its  great  public  duties,  may  have  thought  it 
requisite  to  demand  of  the  constitution.  That  this  is  not  an  idle 
apprehension  the  cases  cited  from  the  journals  by  the  plaintiff's 
counsel  abundantly  demonstrate. 

I  next  observe  that  the  power  to  make  any  new  privilege  has 
been,  as  was  necessary,  distinctly  disclaimed  ;  the  House,  it  is  said. 
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Stogkdale  only  acts  judicially  in  declaring  the  law  of  Parliament.  We  must 
Hansard,  however  look  to  the  substance  of  things :  and  as  that  cannot  be 
done  indirectly  which  it  is  unlawful  to  do  directly,  if  it  shall  appear 
that  the  power  claimed  is  in  effect  equivalent  to  that  which  is  dis- 
claimed, a  strong  presumption  at  least  is  raised  against  the  validity 
of  the  claim.  Now  what,  in  effect,  is  the  right  to  declare  the  extent 
of  privilege  conclusively  but  irresponsible  and  uncontrollable  power 
to  make  it  ?  At  present  we  know,  or  we  fancy  we  know,  the  limits  of 
privilege,  in  certain  cases  at  least ;  for  example,  we  have  been  taught 
that  the  House  of  Commons  cannot  administer  an  oath  to  a  witness : 
let  me  suppose  the  House  to  resolve  to-morrow  that  it  has  the 
power  to  do  so,  and  that  it  is  a  breach  of  privilege  to  deny  it ;  if 
the  AtUyi-ney-GeneraVi  argument  be  correct,  that  power  not  merely 
is  thenceforth,  but  from  time  immemorial  has  been,  inherent  in  the 
House ;  and  every  Judge  and  lawyer  must  forget  all  that  be  has 
[^220}  been  learned  ^before,  and  is  forbidden  to  enquire  even  into  the 
previous  acts  or  declarations  of  the  same  branch  of  the  Legislature 
upon  the  same  subject ;  although  the  journals  of  the  House  might 
teem  with  conclusive  proof  that  no  such  power  existed,  it  would  not 
be  lawful  for  this  Court  to  borrow  light  from  them ;  it  must  acquiesce 
in  the  new  declaration,  and  deny  its  relief  to  any  one  suffering  under 
it.  Yet  what  would  be  in  effect  the  result,  but  that  the  House 
would  have  thus  acquired  for  itself  a  power  which  no  lawyer  could 
doubt  it  did  not  possess  before?  I  have  put  a  case  drawn  from 
within  the  range  of  those  which  fall  under  the  admitted  province 
of  privilege ;  but  the  same  reasoning  will  apply  to  cases  entirely 
unconnected  with  it,  cases  which  have  really  nothing  to  do  with  the 
duties  or  proceedings  of  the  House.  It  would  be  easy  to  put 
striking  instances  of  this  kind ;  but  they  may  be  summed  up  at 
once,  and  without  the  least  exaggeration,  in  the  remark,  that  there 
is  nothing  dear  to  us,  our  property,  liberty,  lives  or  characters, 
which,  if  this  proposition  be  true,  is  not,  by  the  constitution  of  the 
country,  placed  at  the  mercy  of  the  resolutions  of  a  single  branch 
of  the  Legislature. 

Three  answers,  however,  are  made  to  such  a  supposition ;  first, 
it  is  said  that  paramount  and  irresponsible  power  must  be  lodged 
somewhere,  and  that  it  can  nowhere  be  so  safely  lodged  as  with  the 
representatives  of  the  people ;  secondly,  that  it  is  not  seemly  to 
presume  nor  sound  to  argue  from  presumed  abuses  of  power  by  so 
august  a  body ;  thirdly,  that  in  truth  what  has  been  urged  by  way 
of  objection  with  regard  to  the  House  of  Commons  might  equally 
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be  said  in  the  matter  of  contempts  of  this  or  any  other  court  of    stockdale 
j  ndica  ture .  H  akbard. 

As  to  the  first,  I  would  observe  that,  by  the  theory  of  *the  [  ^221  ] 
advocates  for  privilege,  they  cannot  argue  this  as  a  question  of 
power ;  they  limit  themselves  in  terms  to  jurisdiction ;  they  claim 
only  an  absolute  jurisdiction ;  I  answer  that  is  in  effect  uncon- 
trollable power:  if  they  reply  by  an  admission  and  a  justification  of 
that  which  I  object,  they  must  at  least  abandon  their  disclaimer  of 
it,  and  acknowledge  that  they  do  in  effect  contend  for  the  right  not 
merely  to  declare,  but  to  make  privileges.  But,  if  they  justify  the 
claim  by  asserting  that  absolute  and  irresponsible  power  must  be 
lodged  somewhere,  and  that  it  can  no  where  be  so  safely  lodged  as 
with  the  representatives  of  the  people,  I  take  leave  respectfully  to 
dissent  from  both  branches  of  the  proposition. 

As  to  the  first,  I  will  not  waste  time  by  examining  those  extreme 
cases  with  regard  even  to  the  entire  Legislature,  in  which,  according 
to  the  theory  of  the  constitution,  even  its  so  called  omnipotence  is 
limited  ;  cases  wisely  not  specified,  nor  in  terms  provided  for, 
because  they  are  beyond  the  constitution,  and,  when  they  unhappily 
arise,  resolve  society  in  its  original  elements,  But,  if  the  assertion 
be  applied  to  any  body  in  the  state,  or  any  Court  for  the  adminis- 
tration of  justice,  civil  or  criminal,  there  is  neither  the  one  nor  the 
other  which  by  the  constitution  claims  absolute  power  in  the  sense 
in  which  it  is  now  claimed  for  the  Commons.  Every  question 
which  comes  before  a  court  of  justice  must  be  one  of  law  or  fact ; 
and,  as  to  either,  the  decision  may  be  wrong  through  error  or 
corruption;  but  our  constitution  has  been  careful,  almost  to  an 
extreme,  in  providing  the  means  of  correcting  it  in  both  cases,  and 
for  punishing  it  in  Judge  or  jury,  when  it  can  be  traced  to  corrup- 
tion. It  is  true  that,  as  to  errors  in  law,  there  must  be  some  limit 
to  the  series  of  courts  of  revision ;  *and  it  is  supposable  that  the  [  ^222  ] 
court  of  last  resort  may  persist  in  the  error  of  the  original  decision. 
But  even  in  that  extreme  case  the  constitution  fails  not,  for  the 
Parliament  may  then  interfere  (and  has  done  so  in  some  cases)  to 
reverse  and  annul  the  erroneous  decision. 

Denying  as  I  do  the  first  branch  of  the  proposition,  it  is  not 
necessary  for  me,  and  would  not  comport  with  the  profound  respect 
which  I  feel  for  the  House  of  Commons,  to  give  my  reasons  for' 
doubting  the  second. 

But  it  is  said,  secondly,  that  the  argument  is  founded  on  presumed 
abuse  of  power  by  the  House  of  Commons ;  that  such  an  argument 
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Stockdalb  is  not  sound  in  reasoning,  nor  seemly  as  applied  to  so  august  a 
Hansard,  body.  I  agree  that  it  is  not  seemly,  and  I  disclaim  the  intention 
of  using  it  J  yet,  when  I  am  considering  merely  the  antecedent 
reasonableness  of  the  defendant's  argument,  I  cannot  pretend  to 
forget  what  the  journals  of  the  House  have  been  shown  to  contain, 
nor  to  be  ignorant  that  it  is  of  the  very  nature  of  irresponsible 
power,  especially  in  the  hands  of  a  large  body,  to  run  to  excess. 
I  believe,  however,  that  among  those  who  now  claim  this  power 
are  the  men  who  would  be  the  very  last  to  abuse  it.  But  the 
truth  is,  that  the  answer  is  beside  the  question  ;  for  the  cases  are  put 
merely  to  try  the  truth  of  a  universal  proposition ;  and  by  the  strictest 
rules  of  reasoning  you  may  apply  even  extreme  cases  to  test  the 
truth  of  such  propositions.  My  opponent  in  argument  asserts  that 
in  all  cases  the  House  may  declare  conclusively  that  it  possesses 
this  or  that  privilege ;  I  deny  the  truth  of  that,  because,  if  true, 
the  House  would  be  able  to  commit  by  law  this  or  that  monstrous 
act  of  tyranny  or  injustice :  he  may  in  return  either  deny  my 
assertion,  or  admit  it ;  if  he  deny  it,  he  will  soon  find  that  he  must 
[  *228  ]  abandon  his  first  claim  also  ;  *if  he  admit  it,  then  my  argument 
is,  that,  whether  in  fact  the  consequence  will  happen  seldom  or 
often,  or  it  may  be  never,  that  cannot  be  law  from  which  such  a 
consequence  may  in  natural  course  follow. 

To  the  third  answer,  I  have  already  given  the  necessary  reply  in 
considering  the  first.  I  will  only,  in  addition,  point  out  how  wide 
the  distinction  is  between  the  declaration  of  the  House  of  Commons 
in  a  matter  of  privilege,  where  itself  is  Judge  and  party,  and  where 
the  law  provides  no  means  of  revision  in  any  individual  case,  and 
the  decision,  even  erroneous,  even  corrupt,  of  a  court  of  justice 
between  contending  parties.  I  do  not  forget,  but  reserve  for 
another  place,  the  case  of  committals  for  contempts,  which  will  be 
found,  both  as  regards  the  House  and  courts  of  justice,  to  fall 
more  properly  under  a  different  consideration. 

But  it  is  said  that  this  and  all  other  courts  of  law  are  inferior  in 
dignity  to  the  House  of  Commons,  and  that  therefore  it  is  impos- 
sible for  us  to  review  its  decisions.  This  argument  appears  to  me 
founded  on  a  misunderstanding  of  several  particulars  ;  first,  in 
what  sense  it  is  that  this  Court  is  inferior  to  the  House  of 
Commons ;  next,  in  what  sense  the  House  is  a  Court  at  all ;  and 
lastly,  in  what  sense  we  are  now  assuming  to  meddle  with  any 
of  its  decisions.  Vastly  inferior  as  this  Court  is  to  the  House  of 
Commons,  considered  as  a  body  in  the  state,  and  amenable  as  its 
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members  may  be  for  ill  conduct  in  their  office  to  its  animadversions,  Stockdale 
and  certainly  are  to  its  impeachment  before  the  Lords,  yet,  as  a  hansakd. 
court  of  law,  we  know  no  superior  but  those  Courts  which  may 
revise  our  judgments  for  error:  and  in  this  respect  there  is  no 
common  term  of  comparison  between  this  Court  and  the  House. 
♦In  truth,  the  House  is  not  a  court  of  law  at  all,  in  the  sense  in  [  ^224  ] 
which  that  term  can  alone  be  properly  applied  here ;  neither  origi- 
nally, nor  by  appeal,  can  it  decide  a  matter  in  litigation  between 
two  parties :  it  has  no  means  of  doing  so ;  it  claims  no  such  power : 
powers  of  inquiry  and  of  accusation  it  has,  bat  it  decides  nothing 
judicially,  except  where  it  is  itself  a  party,  in  the  case  of  contempts. 
As  to  them  no  question  of  degree  arises  between  Courts ;  and,  in 
the  only  sense  therefore  in  which  this  argument  would  be  of  weight, 
it  does  not  apply.  In  any  other  sense  the  argument  is  of  no  force. 
Considered  merely  as  resolutions  or  acts,  I  have  yet  to  learn  that 
this  Court  is  to  be  restrained  by  the  dignity  or  the  power  of  any 
body,  however  exalted,  from  fearlessly,  though  respectfully,  examin- 
ing their  reasonableness  and  justice,  where  the  rights  of  third 
persons,  in  litigation  before  us,  depend  upon  their  validity.  But 
I  deny  that  this  inquiry  tends  to  the  reversal  of  any  decision  of  the 
House  ;  the  general  resolution  and  the  res  judicanda  are  not  iden- 
tical ;  the  House  of  Commons  has  never  decided  upon  the  fact  on 
which  the  plaintiff  tendered  an  issue :  that  argument  will  be  found 
by  and  by  to  apply  to  the  cases  of  committal  for  contempt,  but  it 
has  no  place  in  the  consideration  immediately  before  me. 

Again,  it  is  said  that  the  jurisdiction  of  the  House  must  be 
exclusive,  because  it  proceeds,  not  by  the  common  law,  of  which 
alone  we  are  cognisant,  but  by  a  diflferent  law,  the  Parliamentary 
law,  of  which  we  are  wholly  ignorant.  I  cannot  think  that  this 
argument  is  entitled  to  much  weight.  It  is  every  day's  practice 
with  us  to  decide  cases  which  turn  upon  the  laws  of  foreign  coun- 
tries, or  the  laws  administered  in  Courts  of  peculiar  jurisdiction  in 
this  country.  Of  these  we  have  no  judicial  knowledge ;  *but  we  [  ♦223  ] 
acquure  the  necessary  knowledge  by  evidence ;  and  it  is  not  denied 
that,  where  in  a  cause  the  question  of  privilege  arises  incidentally, 
this  Court  must  take  notice  of  it  and  inquire  into  its  existence  and 
extent.  What  therefore  it  must  do  in  some  cases  where  the  same 
difficulty  exists,  there  can  be  no  moral  impossibility  on  that  account 
of  its  doing  in  all. 

This  objection,  however,  leads  me  to  observe  that  cases  of 
privilege  so  called  will  often  arise,  where  the  question  will  be, 
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Stockdale  not  merely  whether  the  privilege  does  exist,  but  whether  the 
Hansard,  claim  made  can  be  reduced  at  all  under  any  true  definition  of 
privilege.  Privilege,  if  it  be  any  thing  but  the  mere  declaration 
of  the  present  will  of  the  body  claiming  it,  must  be  capable  of 
some  general  fixed  definition,  however  it  may  vary  in  degrees 
in  different  bodies.  No  lawyer,  I  suppose,  now  supports  the 
doctrine  of  Blackstone  (i),  that  the  dignity  of  the  Houses,  and 
their  independence,  are  in  great  measure  preserved  by  keeping  their 
privileges  indefinite.  But  of  privilege  in  the  general  we  must  be 
competent  to  form  some  opinion,  because  we  have  from  time  to 
time  to  deal  with  our  own  privileges.  Let  me  suppose,  by  way  of 
illustration,  an  extreme  case ;  the  House  of  Commons  resolves  that 
any  one  wearing  a  dress  of  a  particular  manufacture  is  guilty  of 
a  breach  of  privilege,  and  orders  the  arrest  of  such  persons  by  the 
constable  of  the  parish.  An  arrest  is  made  and  action  brought,  to 
which  the  order  of  the  House  is  pleaded  as  a  justification.  The 
Attorney-General  has  said  that  it  is  always  a  question  of  privilege, 
when  it  is  a  question  whether  the  House  has  power  to  order  the  act 
complained  of  to  be  done ;  and  that  this  question  arises  directly, 
[  ♦226  ]  whenever  it  appears  by  the  record  that  the  *action  is  for  that  which 
the  House  has  ordered  to  be  done.  In  such  a  case  as  the  one 
supposed,  the  plaintiff's  counsel  would  insist  on  the  distinction 
between  power  and  privilege ;  and  no  lawyer  can  seriously  doubt 
that  it  exists  :  but  the  argument  confounds  them,  and  forbids  us  to 
enquire,  in  any  particular  case,  whether  it  ranges  under  the  one  or 
the  other.    I  can  find  no  principle  which  sanctions  this. 

I  proceed  now  to  examine  a  few  and  but  a  few  of  the  very 
numerous  authorities  cited  on  this  question.  It  does  not  appear 
to  me  at  all  necessary  to  go  through  many ;  for,  whatever  may 
be  the  weight  of  instances  of  acquiescence  by  individuals  in  the 
acts  of  the  House  of  Commons,  and,  generally  speaking,  I 
consider  it  to  be  little  or  none,  it  is  not  so  as  between  the 
House  of  Commons  and  the  courts  of  judicature.  The  House 
has  for  centuries  been  feelingly  alive  upon  questions  of  privilege ; 
and  for  centuries  it  has  been  the  most  powerful  body  in  the  state : 
if  therefore  I  find,  in  several  well  considered  cases,  the  Courts 
disclaiming  to  be  bound  by  the  resolutions  of  the  House  as  to 
their  privileges,  and  actually  adjudicating  upon  them,  without 
any  or  only  with  ineffectual  remonstrance,  I  cannot  but  think 
such  instances  entitled  to  the  greatest  respect,  and  to  be  of  quite 

(1)  1  Bl.  Com.  164. 
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suflScient  force  to   establish  a  proposition  which  in   itself   is  so    Stockdale 
consonant  to  reason.  Hansabd. 

I  know  it  will  be  said  that,  in  many  of  the  cases  alluded  to, 
the  question  of  privilege  has  arisen  incidentally  only,  and  that  in 
such,  ex  necesgitate,  the  Courts  have  interfered.  In  what  sense 
"incidentally"  is  here  used,  has  been  often  asked,  and  never  as 
yet  quite  satisfactorily  answered ;  in  what  sense  a  greater  necessity 
exists  in  the  one  case  than  the  other,  has  not  been  made  out.  The 
cases  of  habeas  corpvs  are  generally  *put  as  instances  where  the  [  *227  ] 
question  arises  directly.  Let  me  suppose  the  return  to  state  a 
commitment  by  the  Speaker  under  a  resolution  of  the  House 
ordering  the  party  to  capital  punishment  for  a  larceny  committed ; 
it  will  hardly  be  said  that  a  stronger  case  of  necessity  to  interfere 
could  be  supposed ;  and  yet  it  must  be  admitted,  on  the  other 
hand,  that  the  question  of  privilege  or  power,  between  which  the 
argument  for  the  defendants  makes  no  difference,  would  arise 
directly.  A  case  therefore  may  be  supposed  in  which  it  would 
be  necessary  to  interfere,  even  where  the  so  doing  would  be  a 
direct  adjudication  upon  the  act  of  the  House.  It  should  seem, 
then,  that  some  other  test  must  be  applied  to  ascertain  in  what 
sense  it  is  true  that  the  House  can  alone  declare,  and  adjudicate 
upon,  its  own  privileges. 

I  venture,  with  great  diffidence,  to  submit  the  view  which  I 
have  taken  on  these  embarrassing  questions,  not  as  claiming  the 
suspicious  merit  of  novelty,  but  as  one  which  will  at  least  remove 
all  difficulties  in  theory,  and  be  found,  I  believe,  not  inconsistent 
with  the  general  course  of  authorities.  I  say  general  course ;  for, 
during  so  long  a  series,  carried  through  times  so  differing  in 
political  bias,  and  between  such  parties  as  either  House  of 
Parliament  on  the  one  side,  and  the  courts  of  law,  individual 
Judges,  or  litigant  suitors,  on  the  other,  it  would  be  quite  idle  to 
expect  that  any  one  uniform  principle  should  be  found  to  have 
invariably  prevailed.  In  the  first  place,  I  apprehend  that  the 
question  of  privilege  arises  directly  wherever  the  House  has 
adjudicated  upon  the  very  fact  between  the  parties,  and  there 
only ;  wherever  this  appears,  and  the  case  may  be  one  of  privilege, 
no  Court  ought  to  enquire  whether  the  House  has  adjudicated 
properly  or  not ;  but  whether  *directly  arising,  or  not,  a  court  of  [  '228  ] 
law  I  conceive  must  take  notice  of  the  distinction  between  privilege 
and  power ;  and,  where  the  act  has  not  been  done  within  the 
House  (for  of  no  act  there  done  can  any  tribunal,  in  my  opinion, 
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rtockdalk  take  cognisance  but  the  House  itself),  and  is  clearly  of  a  nature 
Hi^NSARD.  transcending  the  legal  limits  of  privilege,  it  will  proceed  against  the 
doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  cases  in  which,  on  the  return  to 
a  habeas  corpiis,  it  appears  that  the  House  has  committed  for  a 
contempt  in  the  breach  of  its  privileges,  I  subscribe  entirely  to  the 
decisions,  and  I  agree  also  with  the  dicta  which  in  some  of  them 
the  Court  has  thrown  out  on  supposed  extreme  cases.  In  every 
one  of  these  cases  the  House  has  actually  adjudicated  on  the  very 
point  raised  in  the  return,  and  the  committal  is  in  execution  of  its 
judgment.  In  all  of  them  the  warrant,  or  order,  has  set  out  that 
which  on  the  face  of  it  either  clearly  is,  or  may  be,  a  breach  of 
privilege,  or  it  has  contented  itself  with  stating  the  party  to  have 
been  guilty  of  a  contempt  without  specifying  the  nature  of  it  or 
the  acts  constituting  it.  Brass  Crosby's  case  (i)  is  an  instance 
of  the  former ;  Ijord  Shaftesbury's  (2)  of  the  latter.  The  difference 
between  the  two  is  immaterial  on  the  present  question,  which  is 
one  of  jurisdiction  only.  Although  in  the  case  of  an  inferior  Court, 
over  which  .this  Court  exercises  a  power  of  revision  and  controul 
even  in  matters  directly  within  their  cognisance,  it  will  require  to 
see  the  cause  of  committal  in  the  warrant,  yet,  with  regard  to 
Courts  of  so  high  a  dignity  as  the  Houses  of  Feftrliament,  if  an 
[  *229  ]  adjudication  be  stated,  generally. *f or  a  contempt,  as  contempts  are 
clearly  within  their  cognisance,  a  respectful  and  a  reasonable 
intendment  will  be  made  that  the  particular  facts,  on  which  the 
committal  in  question  has  proceeded,  warranted  it  in  point  of 
jurisdiction;  for  the  propriety  of  the  adjudication,  that  being 
assumed,  would  of  course  not  be  to  be  enquired  into.  But  in 
both  cases  the  principle  of  the  decision  is,  that  there  has  been 
an  adjudication  by  a  court  of  competent  jurisdiction.  Thus  in 
the  former,  Db  Grey,  Ch.  J.  says  (3), 

'*  When  the  House  of  Commons  adjudge  anything  to  be  a 
contempt,  or  a  breach  of  privilege,  their  adjudication  is  a  con- 
viction, and  their  commitment  in  consequence,  is  execution  ;  and 
no  Court  can  discharge  or  bail  a  person  that  is  in  execution  by  the 
judgment  of  any  other  Court.  The  House  of  Commons  therefore 
having  an  authority  to  commit,  and  that  commitment  being  an 
execution,  the  question  is,  what  can  this  Court  do?  It  can  do 
nothing  when  a  person,  is  in  execution,  by  the  judgment  of  a  Court 

(1)  3  Wils.  188.  (1)  3  was.  199. 

(2)  1  Mod.  144. 
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having  a  competent  jurisdiction;  in  such  case,  this  Court  is  not    stockdalb 
a  court  of  appeal."  Hansard. 

And  in  the  latter,  in  which  the  main  contest  was  on  the  generality 
of  the  order  of  the  Lords,  Rainsford,  Ch.  J.  says  (i),  "  The  com- 
mitment, in  this  case,  is  not  for  safe  custody,  but  he  is  in  execution 
on  the  judgment  given  by  the  Lords  for  the  contempt,  and  therefore 
if  he  be  bailed,  he  will  be  delivered  out  of  execution ;  because  for  a 
contempt  in  facie  curice  there  is  no  other  judgment  or  execution." 

The  same  principle  will  explain  and  justify  the  observations 
which  have  been  made  by  different  Judges  from  time  to  time  with 
regard  to  supposed  cases,  even  of  direct  adjudication ;  and,  if  it 
should  appear  that  the  *vice  objected  to  the  proceeding  is  not  of  [  •230  ] 
improper  decision  or  excess  of  punishment,  but  a  total  want  of 
jurisdiction,  in  other  words,  where  it  is  contended  that  either  House 
has  not  acted  in  the  exercise  of  a  privilege,  but  in  the  usurpation  of 
a  power,  it  cannot  be  doubted  that  the  same  Judges,  who  were  most 
cautious  in  refraining  from  interfering  with  privilege  properly  so 
called,  would  have  asserted  the  right  of  the  Court  to  restrain  the 
undue  exercise  of  power.  The  fact  of  adjudication  has  no  weight, 
because  the  Court  adjudging  had  no  jurisdiction.  Many  such 
instances  have  been  referred  to  in  the  argument.  I  pass  over  the 
luminous,  and,  as  I  think,  still  unanswered  judgment  of  Lord  Holt, 
in  Reginav.  Pati/  (2),  which  is  bottomed  on  this  principle ;  but  I  will 
cite,  by  way  of  illustration,  the  dicta  of  Lord  Kenyon  and  Lord 
Ellenborough,  whom  I  select,  not  only  for  their  pre-eminent 
individual  authority,  but  also  because  I  can  cite  from  their  judg- 
ments in  cases  in  which  they  were  with  a  firm  and  favourable 
hand  upholding  the  just  privileges  of  the  Commons.  And  it  is 
satisfactory  to  see  that  the  distinction  was  even  then  present  to 
their  minds. 

Lord  Kenyon,  in  Rex  v.  Wright  (3),  after  saying,  "  this  is  a 
proceeding  by  one  branch  of  the  Legislature,  and  therefore  we 
cannot  enquire  into  it,"  immediately  qualifies  the  generality  of 
that  remark,  by  adding,  '*  I  do  not  say  that  cases  may  not  be 
put  in  which  we  would  enquire,  whether' or  not  the  House  of 
Commons  were  justified  in  any  particular  measure ;  if,  for  instance, 
they  were  to  send  their  serjeant-at-arms  to  arrest  a  counsel  here, 
who  was  arguing  a  case  between  two  individuals,  *or  to  grant  an       [  *23i  ] 

(1)  1  Mod.  158.  ante. 

(2)  2  Ld.  Kay.    1012.    And  "The         (3)  4  R.  R.  649  (8  T.  R.  296). 
judgments/*   &c.,  cited,   p.    363,   «., 
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Stock  DALE  injunction  to  stay  the  proceedings  here  in  a  common  action, 
Hansard,  undoubtedly  we  should  pay  no  attention  to  it.'*  In  each  case 
here  supposed,  there  would  have  been  a  direct  adjudication  upon 
the  very  matter,  and  in  each  there  would  have  been  a  claim  of 
privilege ;  but  the  facts  would  have  raised  the  preliminary  ques- 
tion, whether  privilege  or  not :  into  that  enquiry  Lord  Kbnyon 
w^ould  have  felt  himself  bound  to  enter ;  and,  when  he  had 
satisfied  himself  that  there  was  no  such  privilege,  the  fact  of 
adjudication  would  have  become  immaterial. 

So  in  the  most  learned  and  able  argument  of  Holroyd  in  Burdett 
V.  Ahhot{i),  when  he  had  put  a  case  of  the  Speaker  issuing  his 
warrant  by  the  direction  of  the  House  to  put  a  man  to  death,  Lord 
Ellenborough  interposed  thus :  **  The  question  in  all  cases  would 
be,  whether  the  House  of  Commons  were  a  Court  of  competent 
jurisdiction  for  the  purpose  of  issuing  a  warrant  to  do  the  act. 
You  are  putting  an  extravagant  case.  It  is  not  pretended  that 
the  exercise  of  a  general  criminal  jurisdiction  is  any  part  of  their 
privileges.  When  that  case  occurs,  which  it  never  will,  the  question 
would  be  whether  they  had  general  jurisdiction  to  issue  such  an 
order ;  and  no  doubt  the  courts  of  justice  would  do  their  duty." 
This  case  again  supposes  an  adjudication ;  but  can  language  be  more 
clear  to  show  the  undoubting  opinion  of  that  great  Judge,  that  it 
would  have  been  still  open  to  this  Court  to  enquire  into  the  juris- 
diction of  the  House  ;  and  can  any  one  seriously  believe  that  the 
fact  of  a  previous  declaration  by  the  House,  that  they  had  such 
jurisdiction,  would  have  been  considered  by  him  as  shutting  up 
that  enquiry? 
[  232  ]  Again,  the  same  principle  relieves  me  from  all  difiiculty,  as  to 

cases  where,  at  first  sight,  the  question  appears  to  arise  less  directly, 
but  where  still  the  court  of  law  w^ould  have  to  determine  the  case 
before  it  upon  facts  already  directly  adjudicated  upon  by  the 
House.  Such  was  the  celebrated  case  of  Burdett  v.  Abbot  (2),  in 
the  decision  of  which  I  most  heartily  concur.  There  the  action 
was  trespass  quare  clansum  /regit,  and  assault  and  false  imprison- 
ment; but  the  defence  was  a  procedure  in  execution  of  a  sentence  of 
the  House  of  Commons.  If  that  sentence  were  pronounced  by  a 
competent  Court,  it  warranted  all  that  was  done  ;  the  only  question 
that  could  be  made  upon  any  principle  of  law  was  the  competency 
of  the  adjudicating  court :  and,  the  competency  of  the  House  to 
commit  for  a  contempt  being  not  seriously  doubted,  there  was  a 
(1)  14  East,  128.  (2)  12  R.  R.  450  (14  East,  1). 
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direct  adjudication,  into  the  propriety  of  which  this  Court  would  not  Stockdalk 
enquire.  It  could  not  enquire  into  it  without  trying  over  again  Hansard. 
what  had  already  been  decided  in  the  House,  i.e.  whether  Sir 
Francis  Burdett  had  been  guilty  of  a  contempt;  but  this  would 
have  been  contrary  to  the  plainest  principles  of  law.  That  this 
was  the  true  principle  of  decision  may  be  seen  most  simply  from 
the  narrow  question  put  to  the  Judges  by  the  Lords,  and  the 
short  judgment  of  Lord  Eldon,  when  the  case  came  before  the 
House  on  writ  of  error  (i). 

Neither  have  I  any  diiBQculty  with  any  of  the  cases  in  which 
the  question  arises  upon  any  thing  said  or  done  in  the  House. 
In  point  of  reasoning,  it  needed  not  the  authoritative  declaration 
of  the  Bill  of  Rights  to  protect  the  freedom  of  speech,  the 
debates  or  proceedings  in  *Parliament,  from  impeachment  or  [  *233  ] 
question  in  any  place  out  of  Parliament;  and  that  the  House 
should  have  exclusive  jurisdiction  to  regulate  the  course  of  its 
own  proceedings,  and  animadvert  upon  any  conduct  there  in 
violation  of  its  rules,  or  derogation  from  its  dignity,  stands  upon 
the  clearest  grounds  of  necessity.  The  argument,  therefore,  with 
which  we  were  pressed,  that  if  the  defendants  were  liable  to 
this  action,  the  Speaker  who  signed  the  order  for  printing,  and 
the  members  who  concurred  in  the  resolutions,  must  be  equally 
liable  to  be  tried,  on  the  ordinary  principle  of  master  and  servant, 
has  no  foundation.  It  cannot  be  necessary  to  dwell  on  a  dis- 
tinction so  well  established ;  on  the  other  hand,  no  conclusion 
in  favour  of  the  defendants  can  be  drawn  from  the  immunity  of 
the  Speaker  or  the  members  in  respect  of  anything,  done  by 
them  in  the  House,  which  occasioned  the  publication  of  the  libel 
complained  of,  without.  The  order  may  be  illegal,  and  therefore 
no  justification  to  him  who  acts  on  it  without ;  and  yet  the  courts 
of  law  may  be  unable  to  penetrate  the  walls  of  the  House,  and 
give  redress  for  anything  done  within;  just  as  the  individual 
who  executed  an  illegal  order  of  the  monarch  would  be  responsible, 
although  the  constitution  would  allow  of  no  proceedings  against 
the  monarch  himself. 

And  now,  having  made  these  limitations  clear,  I  would  ask 
whether,  subject  to  them,  there  is  any  reasonable  doubt  that  it  has 
been  the  practice  of  the  Courts  to  enquire  into  questions  of  privi- 
lege, a  practice,  considering  all  the  circumstances,  prevailing  with 
remarkable  uniformity,  and  traced  from  very  early  periods?     It 

(1)  5  Dow,  199,  200. 
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Stockdale  would  be  impoBsible  for  me  within  any  reasonable  limits  to  go 
Hansard,  through  the  series  of  recorded  cases ;  and,  after  the  *  judgments 
[  •234  ]  already  pronounced,  must  be  quite  unnecessary;  although  to  specify 
only  a  few  may  seem  as  if  they  alone  were  relied  on.  The  case  of 
Donne  v.  Walsh,  12  Edw.  IV.  (l),  and  of  Ryrei'  v.  Cosyn  in  the  same 
year  and  same  book  (2),  are  important,  as  showing  that  at  that 
early  period,  when  the  supersedeas  of  a  cause  was  to  depend  on  the 
extent  of  the  Parliamentary  privilege,  the  enquiry  was  left  to  the 
Judges  of  the  Court  in  which  the  cause  itself  was  pending.  In 
both  instances,  the  Barons  of  the  Exchequer  take  to  counsel  the 
Judges  of  either  bench,  and,  finding  quod  mm  habetur  nee  unquam 
hahehatur  talis  consuetudo  as  that  relied  on  for  the  supersedeas^ 
disallow  it,  and  order  the  defendant  to  answer  to  the  declaration. 

Ferrers' s  case  (3)  in  the  reign  of  Henry  VIIL  is  noticed  by  Mr. 
Hatsell,  p.  53,  as  being  the  first  instance  in  which  the  House  of 
Commons  took  upon  themselves  to  vindicate  their  privilege  of 
freedom  from  arrest  (4);  and,  when  that  case  is  read  at  length, 
one  cannot  but  observe  indications  of  their  proceeding,  as  if  in  the 
exercise  of  an  untried  power,  with  uncertain  and  somewhat  incon- 
sistent steps.  The  House  is  inflamed  by  the  imprisonment  and 
detention  of  their  member,  and  the  violent  resistance  to  the 
Serjeant ;  but  what  is  their  first  step  ?  They  all  retire  to  the  Upper 
House  ;  the  Speaker  states  their  grievance,  the  Chancellor  and  the 
Judges  consider  the  matter,  and,  '*  judging  the  contempt  to  be  very 
great,"  refer  **  the  punishment  thereof  to  the  order  of  the  Commons' 
House."  Then,  the  member  being  relieved,  and  the  offenders 
against  privilege  having  submitted  and  been  punished,  an  Act 
[  ♦235  ]  of  Parliament  passes,  after  long  *debate,  touching  the  member's 
debt  (5) ;  the  King  comes  to  the  Parliament,  and  descants  in  large 
terms  upon 'their  privileges,  founding  himself  on  the  information  of 
his  learned  counsel ;  and  the  whole  is  concluded  by  the  Lord 
Chief  Justice  "very  gravely"  declaring  "his  opinion,  confirming 
by  divers  reasons  all  that  the  King  had  said."  Dyer,  who,  in  an 
Anonymous  case  (6)  in  Moore,  p.  67,  slates  the  law  as  to  one  of  the 
privileges  of  Parliament,  refers  to  this  case,  saying,  "  and  so  it  was 

(1)  1  Hats.  Pr.  41.  (6)  Moore,  57.     Dyer*8  observatioD, 

(2)  1  Hate.  Pr.  42.  and  the  opinion  of  the  sages  of  the 

(3)  1  Hats.  Pr.  53.  law,  according  to  him,  is  against  the 

(4)  And  see  Prynne's  IJejjp.  Part  4,  enforcement  of  the  privilege  in   this 
858.  case,  which  he  says  was  "  minus  just." 

(o)    To    prevent  the  creditor  from      And  see   Prynno,   Keg.   Part  4,   861. 
ultimately  losing  his  demand.  See  also  Hats.  Pr.  58. 
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held  by  the  sages  of  the  law  in  the  case  of  one  Ferrers  in  the  time    Stock  dale 
of  Henry  VIII."  Hahsabd. 

Gases  and  language  such  as  the  preceding  seem  to  me  to  furnish 
the  key  to  the  true  meaning  of  the  expressions  to  be  found  in 
Thorp's  case  (i),  and  the  4  Inst.  (2),  on  which  so  much  reliance 
has  been  placed  by  the  defendants.  When  the  Judges  in  that  case 
speak  of  "  a  high  court  of  Parliament/'  "  so  high  and  mighty  in 
his  nature,  that  it  may  make  law,  and  that  that  is  law,  it  may 
make  no  lawe,"  they  cannot  truly  be  speaking  of  either  or  both 
Houses ;  and  when  they  say,  "  that  the  determination  and  know- 
ledge of  that  privilege  belongeth  to  the  Lords  of  the  Parliament 
and  not  to  the  justices,''  it  would  be  inconsistent  with  the  general 
-course  of  authorities  to  suppose  they  meant  to  represent  themselves 
as  really  ignorant  of  the  law  of  Parliamentary  privilege,  and  also 
with  their  going  on  immediately  to  inform  the  Lords  as  to  the 
course  adopted  with  regard  to  Parliamentary  privilege  in  the  Courts 
below.  ♦The  question  indeed  was  one  of  privilege  between  the  [  ♦23g  j 
two  Houses,  and  the  person  of  the  Duke  of  York  on  the  one  hand, 
and  the  Speaker  on  the  other;  and  the  Judges,  advisers  of  the 
Peers  as  to  all  matters  of  common  law,  decline  to  advise  the  Lords 
how  to  decide  that  question  there,  and  this,  considering  the  times, 
and  the  power  of  one  of  the  litigants,  with  no  very  blameable 
reserve ;  at  the  same  time  they  inform  them  of  their  own  course 
of  decision  in  such  cases  arising  in  their  own  Courts  below. 

Beny&ii  v.  Evelyn  (3)  has  been  so  much  discussed  during  the 
agitation  of  this  question  that  I  shall  only  refer  to  it.  But  I  was 
indeed  surprised  to  find  it  treated  in  the  argument  as  bearing  very 
lightly  on  the  question,  and  the  judgment  of  the  Lord  Chief 
Justice  therein  characterised  as  a  mere  idle  display  of  learning, 
unnecessary  to  the  decision  of  the  cause.  That  indeed  was  not 
a  case  in  which  the  House  took  any  part,  and  the  privilege  was 
sought  to  be  used  against  the  member  ;  but  how  these  circumstances 
detract  from  the  effect  of  that  decision  as  showing  the  constant 
interference  of  the  courts  of  law  in  questions  of  privilege,  I  do  not 
understand.  If  indeed  it  can  be  shown  that  the  cases  there  reUed 
on  are  unfairly  selected,  or  unfaithfully  reported,  or  if  any  sound 
distinction  can  be  shown  between  the  free  discussion  of  one  branch 
of  the  privilege  of  the  House  and  that  of  another,  the  judgment 
there  may  not  press  upon  the  defendants :  if  these  cannot  be  shown, 

(1)  1  IlaU.  Pr.  28.  (3)  O.  Bridgman's  Judgments,  324. 

(2)  4  Inst.  15. 
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Stockdale    and  it  ^vas  not  attempted  in  the  argument,  it  is  all  but  decisive 
Hansard,     of  the  question. 

[  *237  ]  The  great  case  of  Ashby  v.  White  (i),  decided   by  the  *Court 

of  last  resort,  and  the  modern  but  well  considered  cases  in  Chan- 
cery of  Mr,  Long  WellesUy  (2)  and  3/r.  Lech  mere  Charlton  (3), 
are  all  that  I  will  further  mention ;  and  I  will  only  mention  them 
by  name.  Indeed,  with  the  opinion  which  I  have  upon  the  state 
of  the  authorities  on  this  question,  I  seem  to  myself  to  have  dwelt 
longer  than  I  ought  to  have  done  on  this  part  of  the  case.  Limit- 
ing the  interference  of  courts  of  law  with  the  privileges  of  the 
House  of  Commons  as  I  have  done  in  the  earlier  part  of  my 
remarks,  it  appears  to  me  to  be  quite  unquestionable. 

The  less  important  question  raised  by  the  plea,  but  still  a 
cardinal  one  to  the  decision  of  the  case,  remains  to  be  considered 
as  shortly  as  I  can.  Has  the  House  of  Commons  the  privilege 
of  publishing  and  selling  indiscriminately  to  the  public  whatever 
it  orders  to  be  printed  for  the  use  of  the  members  ?  Or,  conceding 
the  resolution  and  order  just  stated  to  be  identical  in  effect  with 
the  resolution  of  uncertain  date  stated  at  the  end  of  the  plea  (which 
yet,  considering  their  language,  is  a  wide  concession  to  make), 
is  the  power  of  publishing  such  of  its  votes,  reports,  and  proceed- 
[  ♦238  ]  ings,  as  it  shall  deem  *necessary  or  conducive  to  the  public  interests, 
an  essential  incident  to  the  constitutional  functions  of  the  Commons 
House  of  Parliament  ? 

The  burthen  of  proof  is  on  those  who  assert  it ;  and,  for  the 
purposes  of  this  cause,  the  proof  must  go  to  the  whole  of  the  pro- 
position: its  truth  as  to  the  votes,  or  even  as  to  some  of  its 
proceedings,  will  not  suffice.  Now  we  have  been  referred  to  the 
Report  of  the  Committee  on  the  publication  of  printed  papers,  and 
with  some  emphasis  we  have  been  informed  of  the  names  of  the 

(1)2  Ld.  Bay.  938.  matter  was  referred  to  a  committee  of 

(2)  34  R.R.  159(2Rus8.  &My.  639).  privileges,    who    reported    that    they 

(3)  45  R.  R.  68  (2  My.  &  Cr.  316).  found  nothing  in  the  journals  to  guide 
In  March  1815,  Lord  Cochrane,  being  them;  but  *' That,  under  the  particu- 

in   the    King's  Bench  prison,    under  lar  circumstances  given  in  evidence,  it 

sentence  for  conspiracy,  escaped,  and  does   not  appear  to   your   committee 

went  into   the   House   of    Commons,  that  the  privileges  of  Parliament  have 

duiing  the  session  of  l*arliament,  but  been    violated,  so  as   to  call   for  the 

not  while  the  House  was  assembled.  interposition   of  the    House    by    any 

He  was  there  retaken  by  the  Marshal.  proceedings  against  the  Mai'shal  of  the 

Lord  Cochrane  was  at  that  time,  and.  King's   Bench."      March   23rd,    1815, 

before  the  escape,  a   m«>inber  of  the  1  Hats.  Prec.  278.     A]>pendix,  No.  5, 

House.     The  Marshal  stiit«*d  the  facts  4th  ed.  1818. 
in   a  letter  to   the   Speaker,  and  the 
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individual  members.     The  industry  displayed  in  the  former,  and    Stockdalb 

the  well-known  learning  and  ability  of  the  latter,  are]  such,  that     hansabd. 

we  may  safely  say,  if  the  proposition  has  not  been  demonstrated, 

it  cannot  be. 

Si  Pergama  dextr^ 
Defendi  possent,  etiam  hSlc  defenea  fiiissent. 

One  thing  is  remarkable  in  this  controversy.  The  privileges 
of  Parliament  at  different  periods  have  engaged  largely  the  atten- 
tion of  political  writers,  and  Parliament  has  never  wanted  zealous 
assertors  to  enumerate  them ;  and  no  one  can  doubt  of  the  extreme 
importance  of  this  branch  of  them,  if  it  had  ever  existed.  I  look  to 
the  Report  for  authorities  of  this  class,  and  I  find  it  a  perfect  blank. 
If  any  thing  could  be  added  to  that  Report,  the  argument  for  the 
defendants,  it  may  be  safely  asserted,  would  have  supplied  it ;  that 
is  equally  a  blank  on  this  head.  Nor  am  I  able,  and  my  brother 
Patteson,  with  far  wider  research,  tells  us  that  he  is  not  able, 
to  supply  any  authority  to  this  effect.  It  is  diflBcult  to  explain  this 
in  any  manner  consistently  with  its  being  a  recognized  privilege. 
General  acquiescence  might  explain  why  there  was  no  case  to 
be  found  in  support  of  it ;  but  for  the  very  same  reason  one  should 
have  expected  to  have  *found  it  enumerated  in  some  or  all  of  the  L  *23y  ] 
text  writers  who  have  had  to  deal  with  the  subject  of  privilege. 

But,  if  not  to  be  found  in  such  works,  nor  evidenced  by  any 
resolution  of  the  House  prior  to  that  of  1837,  does  it  stand  more 
securely  on  the  testimony  of  the  journals  and  proceedings  of  the 
House  ?  It  cannot  be  denied  that  the  journals  present  evidence  of 
the  exercise  of  the  right  of  publication ;  the  question  is,  whether, 
all  things  considered,  and  specially  the  nature  of  the  right  on  the 
one  hand,  and  the  imperfect  state  of  the  early  journals  on  the 
other,  it  is  sufficient  in  reason  to  establish  its  existence.  For  about 
the  first  century  of  the  journals,  from  1547  to  1641,  nothing  appears 
on  the  subject ;  but  the  time  and  occasion  of  the  commencement  of 
the  precedents  relied  on,  and  the  early  precedents  themselves,  are 
far  more  unfavourable  to  the  right  than  the  previous  want  of  any. 
The  time  is  1641 ;  the  occasion  the  unhappy  difference  between  the 
Sovereign  and  the  House:  the  precedents  themselves  direct  acts 
moving  in  and  towards  the  Great  Rebellion.  Mr.  Hatsell,  closing 
his  first  part  (i),  says,  "  If  I  shall  ever  have  leisure  or  inclination 
to  continue  this  work,  I  shall  think  myself  obliged  to  pass  over 
everything  that  occurred  '*  **  after  this  unhappy  day  "  (the  entrance 
(I)  1  Hats.  Pr.  218,  223,  ed.  1818. 


490  188D.     Q.  B.     9  AD.  &  EL.  239—241.  ;r.r. 

Stockdalb  of  tbe  King  into  the  House),  **  and  shall  collect  only  such  prece- 
Hansabd.  dents  as  are  to  be  met  with  "  in  the  two  Parliaments  of  1640,  till 
the  **  4th  of  January,  1641,  and  then  proceed  directly  to  the 
Kestoration."  And  I  cannot  but  think  that  this  part  of  the  defen- 
dants' case  would  have  stood  better  if  the  same  discretion  had 
guided  the  industry  of  those  who  collected  their  precedents,  and 
if  no  reliance  had  been  placed  on  these  violent  and  irregular 
proceedings. 

[  240  ]  Passing  from  this  inauspicious  opening  to  the  year  1660,  and 

thence  to  the  year  1835,  I  do  not  doubt  that  in  a  great  many 
instances  the  House  of  Commons  is  shown  to  have  printed  and 
published  votes,  reports,  and  proceedings ;  the  votes  indeed  with 
considerable  regularity ;  but,  as  to  the  first  of  these,  the  right  to 
publish  is  undisputed,  and  stands  on  a  ground  which  leaves  this 
question  untouched.  The  term  "  proceedings"  is  so  vague  that  I 
am  unwilling  to  pronounce  any  opinion  upon  the  right  as  to  them 
generally ;  but  no  doubt  there  are  many  things,  fairly  reducible 
under  that  term,  which  the  House  would  have  the  right  to  publish : 
and,  as  to  their  reports,  a  large  proportion  of  them  would  contain 
nothing  criminatory  of  individuals,  so  as  to  raise  no  question  upon 
the  right.  Now,  when  the  necessary  deductions  are  made  in  respect 
of  all  these  considerations,  and  when,  besides,  we  allow  for  the 
reluctance  which  individuals  would  have  to  litigation  with  so 
formidable  an  adversary  as  the  House,  even  where  the  criminat- 
ing matter  in  a  report  was  false,  and  that  it  would  be  doubled 
where  the  matter  was  true,  which  in  many  instances  it  must  in 
reason  be  taken  to  have  been,  the  residuum  of  the  evidence  which 
may  be  fairly  considered  to  support  the  right  claimed  is  so  small 
as  entirely  to  fail  in  making  it  out.  We  have  been  obliged  in  this 
case  to  refer  to  what  looks  like  evidence  in  fact,  in  order  to  ascertain 
the  law :  and  evidence  naturally  bears  with  a  different  weight  on 
diflferent  minds.  I  speak  of  my  own  impression,  and  considering 
it  merely  as  a  question  of  evidence,  I  frankly  avow  that  what  has 
here  been  collected  gives  the  claim  to  my  mind  the  character  much 
more  of  usurpation  than  lawful  privilege. 

[  *24i  ]  But  it  may  be  said  that  necessity,  or  at  least  a  strong  *expediency, 

prove  the  existence  of  the  privilege,  for  they  are  the  foundation  of 
all  privile<T[e. 

These  may  be  essential  to  privilege ;  but  I  must  take  leave  to 
deny  that  alone  they  can  constitute  it.  The  House  of  Commons  is 
sometimes  called  the  grand  inquest  of  the  nation ;  and  to  the  discharge 
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of  its  duty  as  such,  who  can  doubt  that  the  power  to  examine    Stockdale 

witnesses  upon  oath  would  be  most  conducive?     To  the  perfect     hansard. 

discharge  of  that  duty  who  can  doubt  that  in  early  times  it  was 

thought  essential?    Yet  there  is  nothing  clearer  than  that  the 

House  has  not  that  power,  and  cannot  by  its  own  resolutions 

acquire  it.     The  author  of  Junius's  Letters,  I  think,  lays  down  a 

safer  rule :  **  To  establish  a  claim  of  privilege  in  either  House,  and 

to  distinguish  original  right  from  usurpation,  it  must  appear  that  it 

is  indispensably  necessary  for  the  performance  of  the  duty  they 

are  employed  in,  and  also  that  it  has  been  uniformly  allowed." 

Letter  xliv.  (i). 

Were  I  therefore  to  concede  the  necessity,  or  the  strong  expe- 
dience, one  half  only  of  the  defendants'  case  would  be  made  out ; 
the  objector  would  still  appeal  to  the  defective  evidence  of  allowance, 
and  the  rule  would  hold  *^  Boniun  ex  causa  Integra,  malum  ex  aliqud 
parte.'*     But  I  do  not  feel  that  I  can  make  that  concession.     I  will 
not  put  this  upon  the  ground  of  inconsistency  in  the  urging  this 
argument  for  a  body  whose  most  undoubted  and  exercised  privilege 
it  is  to  exclude  the  public  at  pleasure  from  their  debates;   but, 
recollecting  the  great  inconvenience  of  all   injustice,  the  great 
advantage  of  maintaining  the  principle  that  even  public  benefits 
are  not  to  be  purchased  by  a  violation  of  the  sacred  rights  of 
individuals,  recollecting  how  nearly  all,  if  not  all,  the  benefit  *of       [  *242  ] 
publicity  may  be  secured,  even  when  it  is  confined  to  matter  not 
criminatory,  I  assert  with  the  greatest  confidence  that  the  balance 
even  of  public  expediency  is  in  favour  of  a  right  of  publication 
restricted  by  the   limits  of  the  common  law.     What  advantage 
derived  from  publicity  can  be  equal  to  the  maintenance  of  the 
principle,  that  even  to  the  representatives  of  the  people,  the  most 
powerful  body  in  the  nation,  the  calumny  of  individuals  is  for- 
bidden?    What  benefit    can    countervail   the  evil  of  a  general 
understanding  that  any  man's  character  is  at  the  mercy  of  that 
body,  and  that  by  the  law,  not  merely  by  the  force  of  overbearing 
power,  but  by  the  rule  of  English  law,  for  the   sake  of  public 
expediency,  he  may  be  slandered  without  redress?     I  desire  to 
avoid  language  that  may  have  the  semblance  of  offence:    but  I 
soberly  ask  the   warmest  advocate   for   this   extended    privilege, 
whether  any  benefit  in  a  land,  all  the  institutions  of  which  seek 
the  genial  sunshine  of  public  opinion  and  must  languish  without 
it,  can  make  up  for  the  injury  resulting  from  this,  that  it  should 
(1)  Vol.  ii.  p.  213,  2nd  ed.  (WoodfaU).  ISU. 
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Stockdalb    be  capable  of  being  said  with  truth,  the  House  of  Commons  has 
Hansabd.     become  a  trader  in  books,  and  claims,  as  privilege,  a  legal  monopoly 
m  slander  ? 

If  then  I  try  this  claim  by  the  authority  of  text  writers,  by  the 
evidence  of  precedents,  by  the  test  of  expedience,  or  necessity,  it 
seems  to  me  in  each  and  all  of  these  to  be  signally  wanting.  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 
I  could  wish  that  I  had  had  leisure  to  express  my  reasons  more 
concisely,  and  more  clearly.  I  have  examined  the  question,  how- 
ever, with  an  anxiety  proportionate  to  its  importance,  and  with  a 
deep  sense  of  the  responsibility  attaching  to  the  decision ;  but  I 
cannot  say  that  I  entertain  the  least  doubt  of  its  correctness. 
[  243  ]  We  have  been  warned  of  the  danger  of  a  pursuit  after  popularity ; 

advice  no  doubt  tendered  in  a  respectful  and  friendly  spirit ;  advice 
most  useful  where  needed.  I  trust  that  nothing  we  have  said  or 
done  can  fairly  lay  us  open  to  the  imputation  of  needing  it.  For 
myself  I  am  afraid  to  quote  a  passage  from  the  eloquent  appeal  of  a 
great  predecessor  of  my  Lord  (i),  lest  any  one  should  suppose  me 
weak  enough  to  be  thinking  of  a  comparison  with  Lord  Mansfield  ; 
but  I  feel  the  distinction  between  the  popular  favour  that  follows  an 
honest  course,  and  that  which  is  followed  after. 

To  speak  of  a  contempt  of  the  House,  if  **  we  assume  to  decide 
this  question  inconsistently  with  its  determination,''  argues  what  I 
should  call,  if  the  language  had  not  been  used  by  those  whom  I  am 
bound  to  revere,  a  strange  obliquity  of  understanding.  The  cause 
is  before  us  ;  we  are  sworn  to  decide  it  according  to  our  notions  of 
the  law ;  we  do  not  bring  it  here ;  and,  being  here,  a  necessity  is 
laid  upon  us  to  deliver  judgment;  that  judgment  we  can  receive  at 
the  dictation  of  no  power :  we  may  decide  the  cause  erroneously ; 
but  we  cannot  be  guilty  of  any  contempt  in  deciding  it  according  to 
our  consciences. 

The  privileges  of  the  House  are  my  own  privileges,  the  privileges 
of  every  citizen  in  the  land.  I  tender  them  as  dearly  as  any  member 
possibly  can:  and,  so  far  from  considering  the  judgment  we  pro- 
nounce as  invading  them,  I  think  that  by  setting  them  on  the 
foundation  of  reason,  and  limiting  them  by  the  fences  of  the  law, 
we  do  all  that  in  us  lies  to  secure  them  from  invasion,  and  root  them 
in  the  affections  of  the  people. 

Judgment  for  the  plaintiff. 

\\)  Lord  Mansfield  in  U*x  v.  Wilknf,  4  Buit.  2002. 
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ALLASON   AND   Others   v.   STAKK.  i833. 

Kor,  27. 
(9  Adol.  &  EUis,  255—267  ;  S.  C.  I  P.  &  D.  183;  8  L.  J.  (N.  S.)  M.  C.  13.)  

Stat.  59  Geo.  III.  c.  12,  s.  17,  does  not  vest  the  legal  estate  of  charity  »■  ^"^  -' 
lands  in  the  parish  officers,  where  there  are  known  feoffees  in  existence, 
and  where  the  trust  funds  are  applicable  only  to  certain  specified  objects 
partially  in  aid  of  the  parish  funds.  Therefore,  where  lands  were  vested 
in  trustees  under  a  charitable  bequest,  on  trust  to  apply  half  the  rents 
towards  the  relief  of  poor  people  of  good  life  and  conversation  in  the 
parish,  and  half  for  apprenticing  poor  boys  of  the  parish :  Held,  that  the 
legal  estate  was  not  transferred  to  the  parish  officers  under  stat.  59  Geo.  III. 
c.  12,  B.  17,  although,  by  a  local  Act,  a  portion  of  the  rents  was  applied 
to  the  expense  of  erecting  the  parish  workhouse,  and  paying  off  monies 
borrowed  for  that  purpose. 

A  dispute  having  arisen  between  trustees  for  the  poor  under  a  local  Act, 
and  the  trustees  of  certain  charity  lands,  respecting  the  liability  of  the 
former  to  pay  rent  to  the  latter  for  a  workhouse  built  on  the  charity  land, 
an  amicable  suit  was  instituted  in  the  Rolls  Court,  and  an  oi*der  obtained 
for  payment  of  a  certain  rent  in  respect  of  the  said  land :  The  trustees  for 
the  poor  acquiesced  in  the  order,  and  paid  rent  accordingly  for  twelve 
years:  Held,  that  they  could  not  afterwards  dispute  their  liability  in  an 
action  for  use  and  occupation. 

Use  and  occupation.  The  action  was  brought  in  respect  of  land 
in  the  parish  of  Kensington,  Middlesex.  On  the  trial  before  Lord 
Denman,  Ch.  J.,  a  verdict  was  found  for  the  plaintiffs,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  plaintiffs  were  trustees  of  the  Campden  charity  estates 
mentioned  in  stat.  17  Geo.  Ill,  c.  64,  "  for  the  better  relief  and 
employment  of  the  poor  of  the  parish  of  St.  Mary  Abbotts, 
Kensington,"  &c.  The  defendant  was  one  of  the  trustees  for 
executing  the  above  Act,  and  was  sued  as  such  under  the  pro- 
visions of  7  Geo.  IV.  c.  cxiii.  (local  and  personal,  public)  s.  37  (for 
amending  and  enlarging  stat.  17  Geo.  III.  c.  64). 

Elizabeth,  Viscountess  Campden,  by  her  will  made  in  1643, 
bequeathed  to  certain  trustees  therein  named,  and  to  the  church- 
wardens of  the  above  parish,  a  sum  of  money  to  be  laid  out  in 
lands  of  inheritance  of  the  yearly  value  of  lOZ.  upon  trust,  as  to  one 
moiety  thereof,  *from  time  to  time,  yearly,  for  ever,  "  for  and  [  •256  ] 
towards  the  better  relief  of  the  most  poor  and  needy  people  that  be 
of  good  life  and  conversation,  that  should  be  inhabiting  within  the 
said  parish ;  the  other  moiety  yearly  for  ever  to  put  forth  one  poor 
boy  or  more,  being  of  the  said  parish,  to  be  apprentice  or  appren- 
tices, and  the  51.  which  shall  be  due  to  the  poor  of  the  said  parish 
to  be  paid  to  them  every  half  year  &c.,  at  and  in  the  church  or 
porch  thereof."    In  pursuance  of  this  bequest,  a  piece  of  land  called 
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Allason      Butt's  Field  was  purchased  and  conveyed  to  the  trustees  named  in 

Stark,  the  will,  and  at  the  passing  of  the  Act  17  Geo.  III.  c.  64,  formed 
part  of  the  charity  estates  therein  named. 

The  Act  17  Geo.  III.  c.  64,  recited  (sect.  1)  that  the  above  land 
called  Butt's  Field,  together  with  other  land  purchased  with  a 
legacy  left  by  Viscountess  Campden  '*  to  be  yearly  employed  for  the 
good  and  benefit  of  the  poor  of  the  town  of  Kensington  for  ever,  in 
such  manner  as  certain  trustees  therein  named,  since  deceased,  and 
the  churchwardens  of  the  parish  of  Kensington  for  the  time  being, 
should  think  fit  to  establish,"  and  also  other  land  and  buildings, 
were  vested  in  certain  trustees,  their  heirs  and  assigns,  upon  the 
trusts  declared  in  the  wills  of  Lord  and  Lady  Campden,  with  power 
to  appoint  new  trustees  when  necessary  ;  that  it  was  desirable  that 
the  trustees  should  be  able  to  grant  building  and  other  beneficial 
leases  of  the  charity  land,  and  that  the  "  rents,  profits,  and  produce 
of  such  part  of  the  said  charity  estates  as  belong  to  the  poor  of  the 
said  parish  be  from  time  to  time  applied  in  aid  of  the  poor  rates, 
for  paying  the  interest  of  monies  to  be  borrowed,  or  annuities  to  be 
granted  for  raising  monies  to  be  invested  and  applied  in  the 
purchase  of  ground,  and  erecting,  building,  and  furnishing  a  proper 

[  •257  ]  workhouse,"  &c.,  for  the  poor  of  the  *8aid  parish,  &c. ;  and  that  it 
would  be  beneficial  to  the  parish  and  conducive  to  the  improvement 
of  the  charity  estates,  if  the  trustees  thereinafter  named  (that  is, 
the  trustees  for  putting  the  Act  in  execution)  were  empowered  to 
contract  for  and  build  a  workhouse,  and  for  that  purpose  to  raise 
monies  by  way  of  annuity,  or  otherwise,  upon  the  credit  of  the 
rates,  and  if  the  trustees  of  the  charity  estates  were  enabled  to 
grant  or  demise  the  same  for  the  purposes  aforesaid,  and  "to 
appropriate  the  parts  or  shares  of  rents  and  profits  thereof 
belonging  to  the  poor  of  the  said  parish  in  aid  of  such  rates  during 
the  lives  of  the  respective  annuitants,  or  until  the  monies  to  be 
borrowed  for  the  purposes  aforesaid  shall  be  fully  paid  and 
satisfied."  The  Act  then  (sect.  1)  authorised  the  charity  trustees 
to  grant  long  leases  of  Butt's  Field  and  the  other  charity  lands,  by 
public  auction,  to  persons  willing  to  build  upon  them,  with  all 
common  covenants  for  payment  of  rent,  repairs  &c.    The  Act  further 

[  ♦258  ]       directed  (i)  that  54i.  *per  annum  should  be  thereafter  applied  to 

(1)  Sect.  3.     '*  Be  it  further  enacted  rents  and  profits  of  the  charity  estates 

by  the  authority  aforesaid,  that,  from  above  mentioned  (of  which  the  said 

and  after  the  29th  day  of  September,  field  called  Butt's  Field  is  little  more 

1777,  the  sum  of  54/.  per  annum,  being  than  one  half)  shall  from  time  to  time 

the  whole  amount  of  the  present  yearly  thereafter  be  paid  and  applied  to  and 
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apprenticing  poor  boys,  according  to  Lady  Campden's  will,  and 
that  all  the  other  rents  of  the  charity  estates  should  be  from  time 
to  time  paid  over  by  the  charity  trustees  to  certain  trustees  named 
for  executing  the  Act,  to  be  by  them  applied  to  purchasing  ground, 
building,  hiring,  and  furnishing  a  workhouse,  and  paying  monies 
borrowed  and  annuities  granted  under  the  Act,  in  aid  of  the  poor 
rates,  until  all  the  monies  so  borrowed  should  be  repaid,  and  all 
the  annuitants  should  be  dead ;  after  which  the  trustees  of  the 
charity  estates  were  to  apply  all  the  rents  for  the  purposes  set 
forth  in  the  wills  of  Lord  and  Lady  Campden.  Power  was  also 
given  (sect.  19)  to  the  trustees  for  executing  the  Act,  to  agree  for 
the  purchase  or  hire  of  such  land  or  buildings  as  they  should  deem 
convenient  for  the  reception,  employment,  &c.,  of  the  poor  of  the 
parish ;   and  they  were  authorised  and  required  (sect.  21  (i)  )  to 
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for  the  putting  out  one  or  more  poor 
boy  or  boys  of  the  said  parish  of 
Kensington  apprentice  or  apprentices, 
according  to  the  directions  of  the  said 
will  of  the  said  Elizabeth  Viscountess 
Dowager  Campden  deceased ;  and  that 
all  other  the  rents,  profits,  fines,  and 
produce  to  be  thereafter  made  of  all 
or  any  pai't  of  the  above-mentioned 
charity  estates,  shall,  from  time  to 
time,  as  the  same  shall  or  may  be 
received  by  the  said  trustees  or  their 
successors,  or  their  attornies  or  agents, 
be  by  them  and  every  of  them  paid 
over  unto  the  trustees  hereinafter 
nominated  and  appointed  for  putting 
this  Act  into  execution,  and  their  suc- 
cessors, or  to  their  treasurer  or  trea- 
surers for  the  time  being,  or  whom 
else  they  shall  from  time  to  time  think 
fit  to  nominate  or  appoint  for  that 
purpose,  to  be  applied  and  disposed  of, 
and  the  same  is  hereby  directed  to  be 
applied  and  disposed  of  for  and  towards 
the  purchasing  of  groimd,  and  build- 
ing, hiring,  and  furnishing  of  a  work- 
house and  other  '^accommodations  for 
the  reception  and  employment  of  the 
poor  of  the  said  parish,  or  for  payment 
of  the  monies  to  be  borrowed  and 
annuities  to  be  granted  by  virtue  of 
the  powers  and  authorities  hereinafter 
granted  to  them,  in  aid  of  the  rate  or 
rates  to  be  hereafter  made  for  the 
relief  of  the  poor  of  the  said  parish, 


until  such  time  as  the  whole  of  the 
monies,  so  to  be  borrowed  for  the 
purposes  aforesaid,  with  interest,  shall 
be  repaid,  and  all  the  said  annuitants 
to  whom  such  annuities  shall  or  may 
be  granted  shall  happen  to  die;  and 
from  and  after  the  monies  so  to  be 
borrowed  upon  the  credit  of  such  rates 
shall  be  repaid  with^uterest,  and  if  all 
the  said  annuitants  shall  happen  to 
die,  then  the  said  trustees  of  the  said 
charity  estates  for  the  time  being  do 
and  shall,  and  they  are  hereby  autho- 
rised and  required  to  pay  and  apply 
all  the  said  rents,  issues,  and  profits 
thereof,  to  and  for  the  uses  and  pur- 
poses mentioned  and  set  forth  in  the 
said  wills  of  the  said  Baptist  Lord 
Viscoimt  Campden  and  Lady  Elizabeth 
Viscountess  Campden,  and  in  the  said 
indentures  of  lease  and  release  herein- 
before mentioned.'* 

(1)  Sect.  21.  "And"  be  it  further 
enacted,  that  the  said  trustees"  (f.«. 
the  trustees  appointed  by  the  Act), 
•*  or  any  twenty-five  or  more  of  them, 
shall  and  may,  and  they  are  hereby 
authorised  and  required  to  erect,  or 
cause  ^to  be  erected,  one  or  more  house 
or  houses,  and  such  other  buildings  as 
they  shall  think  necessary,  upon  either 
pai^  of  the  said  charity  estates  belong- 
ing to  the  poor  of  the  said  parish,  or 
upon  any  ground  to  be  either  pur- 
chased or  hired  for  that  purpose,  for 
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Allason      erect  one  or  moriB  house  or  houses  for  *the  poor,  **  upon  either  part 

Stabk.       of  the  said  charity  estates  belonging  to  the  poor  of  the  said  parish, 

[  •259  ]       or   upon   any  ground   to   be   either  purchased  or  hired  for  that 

purpose,''  and  to  pay  the  expenses  of  building  "  by  and  out  of  the 

monies  to  arise  by  virtue  of  that  Act." 

The  trustees  of  the  charity  estates,  after  the  passing  of  stat.  17 
Geo.  III.  c.  64,  from  time  to  time  let  the  estates  under  the  powers 
of  the  Act,  and  they  still  continued  to  exercise  such  powers ;  and 
the  trustees  for  executing  the  Act  shortly  after  the  passing  of  the 
Act  built  a  workhouse  on  a  part  of  Butt's  Field. 

In  February,  1821,  disputes  arose  between  the  two  sets  of 
trustees  concerning  the  liability  to  pay  rent  for  the  workhouse, 
and  the  amount  of  rent,  if  any,  to  be  paid;  and  thereupon  an 
amicable  suit  was  commenced  by  petition  in  the  Rolls  Court,  in 
which  the  charity  trustees  insisted  that  the  trustees  under  stat. 
[  ♦260  ]  17  Geo.  III.  *c.  64,  should  pay  them  a  fair  rent  for  the  use  and 
occupation  of  the  land  on  which  the  workhouse  was  erected.  On 
14th  February,  1821,  it  was  declared  by  an  order  of  that  Court 
that  the  trustees  of  the  charity  were  seised  in  fee  of  the  said  land 
and  premises ;  and  it  was  ordered  to  be  referred  to  a  Master  to 
state  what  rent  the  trustees  for  executing  the  Act  should  pay  to 
the  charity  trustees  for  the  land.  The  Master  reported,  on  14th 
January,  1822,  that  40Z.  per  annum  was  a  fit  and  proper  rent  to 
be  so  paid  for  the  land,  from  7th  February,  1821 ;  and  an  order 
was  made  accordingly.  In  this  suit  the  same  solicitor  acted  for 
both  parties. 

From  that  time  until  February,  1833,  inclusive,  the  trustees 
under   the  Act  regularly  paid   the  rent  of  40Z.   to  the   charity 

the  residence  and  employment  of  the  about  the  building  or  furnishing  the 

poor  of  the  said  parish;  and  from  time  eaid  house  or  houses,  or  any  matter 

to  time  to  furnish  and  provide  the  or  thing  relating  thereto;   copies  or 

same    with    bedding,    and    all    other  extracts    of    all  which    contracts   or 

necessary  furniture  and  materials,  for  agreements  made  by  or  witb  such  arti- 

the  proper  and  comfortable  support,  ficers  or  workmen  and  others,  and  all 

maintenance,  and  employment  of  the  receipts,  payments,  debts,  and  credits, 

poor  of  the  said  parish,  and  to  contract  and  all  other  matters  and  proceedings 

and  agree  with  ai-tificers,  workmen,  concerning  the  same,  shall  be  entered 

and  other  persons,  for  the  building,  in  a  book  or  books  to  be  kept  for  those 

furnishing,    and    providing    for    the  purposes ;  which  book  or  books  shall 

same;  and  by  and  out  of  the  monies  from  time  totime,  and  at  all  convenient 

to  arise  by  virtue  of  this  Act  to  pay  times,  be  open  to  the  inspection  and 

and  satisfy  all  monies  which  shall  be  perusal  of  all  persons  paying  any  rate 

justly  due  and  owing  to  such  artificers,  or  assessment  to  be  made  by  virtue  of 

workmen,  or  others  employed  in   or  this  Act." 
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trustees  ;  and  the  defendant,-  who  became  a  trustee  for  executing  Allason 
the  Act  in  1828,  and  had  continued  so  ever  since,  was  present,  as  stakk. 
such,  at  a  meeting  of  trustees  in  1829,  at  which  they  passed  a 
resolution  to  pay  the  said  rent.  The  defendant,  on  that  occasion, 
neither  assented  to  nor  dissented  from  such  resolution,  although 
he  had  on  several  occasions  expressed  his  opinion  that  such  rent 
ought  not  to  be  paid. 

If  the  Court  should  be  of  opinion  that  the  trustees  of  the  charity 
were  entitled  to  recover  payment  of  the  rent  in  this  action  from  the 
trustees  for  executing  the  Act,  the  verdict  was  to  stand ;  otherwise 
a  nonsuit  to  be  entered. 

The  questions  for  the  opinion  of  the  Court  were,  firstly,  whether 
the  legal  estate  in  the  land,  at  the  time  of  action  brought,  was  in 
the  charity  trustees,  or  was  vested  in  the  churchwardens  and 
overseers  by  stat.  69  Geo.  III.  c.  12,  s.  17 ;  secondly,  whether  the 
defendant  *was  not  estopped,  under  the  circumstances  of  the  case  [  *26i  j 
stated,  to  deny  the  plaintiffs'  title  to  the  rent  in  arrear  (i). 

Sir  W.  W.  FoUett,  for  the  plaintiffs : 

1.  It  is  contended  by  the  defendant  that,  supposing  rent  to  be 
payable  in  respect  of  the  workhouse  built  on  the  charity  land,  the 
plaintiffs  are  not  the  proper  persons  to  sue,  because,  by  the  opera- 
tion of  stat.  59  Geo.  III.  c.  12,  s.  17,  the  legal  estate  is  now  vested 
in  the  churchwardens  and  overseers  of  the  poor;  and  Doe  d. 
Jackson  v.  HiUy  (2)  is  relied  on.  But  that  Act  does  not  extend 
to  a  case  like  the  present,  in  which  there  is  a  subsisting  tenancy 
imder  the  trustees  for  the  charity.  The  lands  here  are  not  lands 
"  belonging  to  the  parish.*'  The  trustees  need  not  apply  the  profits 
in  the  ordinary  course  of  parish  relief,  but  may  and  ought  to 
exercise  a  discretion  as  to  the  objects  of  charity.  These  objects 
are  specifically  pointed  out  in  the  will  of  Lady  Campden ;  half  the 
profits  are  to  be  applied  to  the  relief  of  poor  persons  of  good  life 
and  conversation,  and  half  to  the  apprenticing  of  boys.  The  Act 
17  Geo.  III.  c.  64,  makes  a  temporary  change  in  the  application  of 
the  charity  ;  but  a  certain  sum  is  still  to  be  applied  to  apprenticing 

(1)  There  was  a  further  question,  the  Court  held  that  the  trustees  were 
whether  the  trustees  for  executing  the  not  empowered  to  do  so  without  pay- 
Act  of  17  Geo.  in.  c.  64,  were  not  meut  of  rent;  but,  as  this  point  is  of 
empowered  by  that  Act  (especially  by  no  general  interest,  the  argument  and 
Hect.  21)  to  erect  the  workhouse  on  judgment  thereupon  are  omitted, 
part  of  the  charity  lands  without  pay-  (2)  34  E.  E.  691  (10  B.  &  0.  885). 
iug  any  rent.     On  this  last  question 
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Allason  boys,  and  the  residue  is  to  be  paid  to  the  trustees  for  executing  that 
Stark.  Act,  to  be  by  them  applied  to  the  purchase  or  hire  of  a  workhouse, 
[  '262  ]  and  to  the  payment  of  monies  *borrowed  on  annuity  or  otherwise : 
when  this  special  purpose  has  been  fulfilled,  and  the  monies  paid, 
the  profits  then  revert  to  the  charity  trustees,  to  be  disposed  of  in 
conformity  with  the  directions  of  the  will.  In  Rex  v.  Halesworth  (i) 
the  rents,  under  a  similar  charitable  devise,  were  held  not  to  be  a 
'*  public  parochial  fund  "  within  stat.  56  Geo.  III.  c.  139,  s.  11 ; 
and  the  case  was  there  expressly  distinguished  from  that  of  a  devise 
for  the  relief  of  the  poor  generally.  2.  Independently  of  the 
construction  of  the  Act,  the  parties  represented  by  the  defendant, 
having  concurred  in  submitting  their  liability  to  the  decision  of  the 
Master  of  the  Eolls,  and  having  acquiesced  in  that  decision  for 
twelve  years,  are  now  precluded  from  denying  either  the  amount  of 
rent  or  the  liability  to  pay  it. 

Sir  J.  Campbell,  Attorney -General,  contra  : 

The  charity  estates  are  lands  "belonging"  to  the  parish  within 
stat.  59  Geo.  III.  c.  12,  s.  17.  They  are  referred  to  in  the  preamble 
of  stat.  17  Geo.  III.  c.  64,  and  in  sect.  21,  as  "belonging  to  the 
poor."  Stat.  59  Geo.  III.  c.  12,  was  passed  to  obviate  the  diflSculty 
of  making  a  title  to  lands  where  the  heirs  or  feoffees  could  not  be 
found ;  it  therefore  transfers  the  legal  estate  of  all  parish  lands  to 
the  parish  officers. 

(Lord  Denman,  Ch.  J. :  The  statute  was  passed  in  remedy  of 
cases  where  the  officers  had  dealt  with  property  devised  for  the 
benefit  of  the  poor  without  strict  title.  Can  it  apply  where  there 
are  trustees  appointed  and  known  ? 

Patteson,  J. :  If  it  was  intended,  in  all  cases,  to  transfer  the 

legal  estate  to  the  parish  officers,  why  not  at  once  enact,  in  express 

[  '263  ]       terms,  that  it  should  be  so  *transferred  ?     The  words  of  the  Act 

are,  that  the  churchwardens,  &c.,  shall  be  empowered  "to  accept, 

take  and  hold.") 

The  legal  estate  must,  in  every  case,  be  somewhere,  either  in  an 
heir  or  some  surviving  devisee  or  trustee  ;  therefore  the  Act  must, 
at  all  events,  have  the  effect  in  every  case  of  transferring  it  from 
some  one  to  the  parish  officers. 

(1)  3B.  &  Ad.  717. 
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(Coleridge,  J. :  Suppose  the  testator  directed  some  special  appli-      allason 
cation  of  the  profits  to  be  made  by  the  trustees,  are  the  overseers       stabk. 
bound  so  to  execute  the  trusts,  or  may  they  apply  them  to  general 
parish  purposes  ?) 

In  such  a  case,  it  must  be  admitted  that  the  funds  cannot  be 
applied  to  such  general  purposes ;  but  Doe  d.  Jackson  v.  Hihy  (i) 
shows  that  this  is  no  criterion,  for  the  funds  in  that  case  were 
applicable  only  to  purposes  for  which  church  rates  are  levied. 

(Coleridge,  J. :  Doe  d.  Higgs  v.  Terry  (2)  is  in  your  favour  to 
a  certain  extent.) 

Then  as  to  the  estoppel,  the  order  of  the  Master  of  the  Eolls 

cannot  be  binding  in  an  action  for  use  and  occupation.     The  action 

is  against  a  public  trustee,  who  cannot  be  estopped,  and  will  be 

personally  liable  if  the  judgment  be  for  the  plaintiffs.     Possession 

of  the  land  was  given  to  the  trustees  under  the  Act,  not  by  the 

plaintiffs,  or  by  their  assent  or  agreement,  but   by  the  law;   for 

sect.  21  of  stat.  17  Geo.  III.  c.  64,  gives  them  a  right  to  build  on 

it :  they  are  therefore  not  estopped  by  payment  of  rent :  Rogers  v. 

Pitcher  (3).     In  Gravenor  v.  Woodhouse  (4)  even  attornment,  which 

is  stronger  than  payment  of  rent,  was  held  not  to  estop.     Payment 

of  rent  made  under  a  mistake  *is  no  estoppel :  Grego^-y  v.  Doidge  (5) ;         1  *264  ] 

nor  if  the  lessor's  interest  is  expired  :  Brook  v.  Biggs  (6).     Besides, 

for  many  years  after  the  passing  of  stat.  17  Geo.  III.  c.  64,  until 

1821,  no  rent  at  all  appears  to  have  been  paid. 

Sir  W.  W.  Follett,  in  reply : 

Doe  d.  Jackson  v.  Hiley{i)  is  not  in  point.  In  that  case  the 
origin  of  the  parish  property  did  not  appear ;  the  f eofifees  were  all 
dead ;  nor  were  there  any  feoffees  in  existence  who  held  the  land 
for  purposes  other  than  strictly  parochial.  If  the  rents  cannot  be 
applied  (as  is  admitted)  to  the  general  parish  fund,  then  the  case  is 
not  within  stat.  69  Geo.  III.  c.  12,  s.  17.  It  is  not  clear  that  the 
estates  alluded  to  in  sect.  21  of  stat.  17  Geo.  III.  c.  64,  as 
'' belonging  to  the  poor"  are  the  same  as  the  land  on  which  the 
workhouse  is  built ;  for  the  same  persons  appear  by  that  Act  to  be 

(1)  34  E.  R.  591  (10  B.  &  C.  885).  (3)  6  Taunt.  202. 

(2)  43  E.  E.  336  (4  Ad.  &  El.  274).         (4)  25  E.  E.  582  (1  Bing.  38). 
See  also   Z)oe  d.   Hohhs  v.    Cochll,  43         (5)  3  Bing.  474. 

E.  E.  410  (4  Ad.  &  El,  478).  (6)  2  Bing.  N.  0.  572. 
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ALLA80N  trustees  of  other  lands  besides  Butt's  Field.  If  the  argument  for 
STARK.  the  defendant  is  to  prevail,  then,  even  after  the  loan  is  repaid,  and 
the  annuitants  are  all  dead,  the  trustees  under  Lady  Campden*8 
will  can  receive  no  rents  for  the  purposes  of  their  trust.  As  to  the 
estoppel :  in  Doe  d.  Morris  v.  Rosser  (i)  even  an  award,  upon  a 
reference  to  a  private  person,  was  held  to  bind  the  title  of  a  party 
to  the  submission.  If  no  rent  was  paid  until  after  1821,  it  was, 
possibly,  because  all  the  annuitants  were  not  dead.  The  defen- 
dant is  exempted  from  personal  responsibility  by  the  same  Act, 
7  Geo.  IV.  c.  cxiii.  s.  37,  which  enables  parties  to  sue  the  trustees 
in  the  name  of  any  one  of  them.  In  Gravenor  v.  Woodkouse  (2) 
the  attornment  appears  to  have  been  obtained  by  fraud. 

[  265  ]       Lord  Denman,  Ch.  J. : 

I  have  no  doubt  upon  this  case.  The  defendant  is  clearly  liable. 
The  plaintiffs  are  trustees  for  special  purposes  under  the  will  of 
Lady  Gampden ;  and  there  is  nothing  to  take  the  property  out  of 
them.  Stat.  17  Geo.  III.  c.  64,  provides  (sect.  3)  that,  after  the 
monies  borrowed  shall  be  repaid,  and  the  annuitants  shall  all  have 
died,  then  the  trustees  for  the  charity  estates  for  the  time  being 
shall  apply  all  the  rents  thereof  to  the  purposes  set  forth  in  the 
will.  How  can  they  do  this  unless  they  are  to  receive  them  ?  The 
language  of  Lord  Tenterden,  in  Doe  d.  Jackson  v.  Hiley  (3),  is 
certainly  very  large;  but  it  must  be  taken  with  reference  to  the 
case  then  before  him,  in  which  the  question  was,  whether  the  lands 
could  there  be  considered  as  belonging  to  the  parish.  That  case  is 
satisfactorily  explained  by  the  fact  that  no  feoffee  appeared,  nor 
any  other  person  in  whom  the  legal  estate  was  vested.  Stat. 
59  Geo.  III.  c.  12,  was  not  intended  to  strip  all  trustees  of  their 
estates  merely  because  the  parish  derived  some  benefit  from  the 
trust.  I  am  happy  that  our  judgment  will  not  interfere  with  the 
opinion  of  Lord  Tenterden. 

I  also  think  that  the  result  of  the  proceeding  before  the  Master 
of  the  Bolls  was  binding,  and  that  the  payment  of  rent  since  is 
conclusive  under  the  circumstances. 

Patteson,  J. : 

I  agree  on  all  the  points.  As  the  charity  estates  are  directed  by 
sect.  1  to  be  let  to  the  highest  bidder,  I  am  inclined  to  think  that 

(1)3  East,  15.  (3)  34  11.  E.  594  (10  B.  &  C.  893). 

i^2)  25  E.  B.  5  82  (1  Bing.  28}. 
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sect.  21  must  apply  to  other  lands,  and  not  to  that  on  which  the      allabon 
workhouse  is  built.     But,  supposing  the  trustees  for  the  poor  had       stark. 
a  right  to  build  on  the  land,  it  does  *not  follow  that  they  must  not       [  '266  ] 
pay  a  fair  rent  for  it.     Doe  d.  Jackson  v.  Hiley  (i)  is  an  authority 
where  all  the  trusts  are  for  parish  purposes  ;  and  it  certainly  seems 
to  go  to  the  extent  of  showing  that,  in  such  cases,  the  estate  is 
transferred  from  the  heir  of  the  surviving  feofifee  to  the  church- 
wardens and  overseers.     It  is  enough,  in  the  present  case,  to  say 
that  this  is  a  trust  for  special,  and  not  for  general,  purposes,  and 
that  the  land,  of  which  the  profits  are  to  be  so  applied,  cannot  be 
called  parish  property.     If  it  were  otherwise,  the  probable  con- 
sequence would  be  that  the  funds  would  be  mixed  up  together,  and 
those  of  the  charity  misapplied  to  the  purpose  of  general  relief. 

As  to  the  other  point,  the  suit  was  an  amicable  one,  instituted  by 
mutual  agreement,  and  the  rent  has  been  since  paid  in  pursuance 
of  the  order  then  given.  The  parties  acquiesced  in  the  order,  and 
paid  rent  during  a  long  period  with  a  full  knowledge  of  all  the 
facts.  It  is  to  be  lamented  that  the  trustees  for  the  poor  have  not 
been  content  to  abide  by  the  direction  of  the  Court. 

Williams,  J. : 

» 

I  am  of  the  same  opinion.  The  parish  and  the  charity  lands  are 
distinct  under  the  Act.  That  the  charity  is  in  some  degree  in  aid 
of  the  parish  funds  cannot  make  it  parish  land.  In  admitting  that 
the  charity  funds  cannot  be  applied  generally  to  parish  purposes, 
the  Attorney -General  shows  that  the  land  cannot  pass  to  the  parish 
oflScers  under  stat.  59  Geo.  III.  c.  12. 

As  to  the  payment  of  rent,  the  long  acquiescence  of  the  parties  is 
as  binding  and  conclusive  as  any  payment  of  rent  can  be,  being  the 
result  of  a  friendly  application  *to  the  Master  of  the  EoUs  with  a       [  •207  j 
view  to  settle  all  disputes  on  this  subject. 

Coleridge,  J. : 

The  plaintiffs  have  made  out  a  prinui  facie  case  of  landlord  and 
tenant,  which  has  not  been  rebutted  by  the  defendant.  The  words 
of  sect.  21  of  stat.  17  Geo.  III.  c.  64,  must  be  meant  to  apply  to 
other  lands  in  the  parish,  and  not  to  those  which  are  strictly  Lady 
Campden's  charity.  She  never  gave  lands  to  the  parish,  but  to 
certain  trustees  for  certain  specified  objects.  Those  objects  differ 
materially  from  the  ordinary  objects  of  parish  relief.  Even  the 
(1)  34  E.  R.  591  (10  B.  &  C.  885 j. 
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allason  direction  to  apprentice  children  is  confined  to  boys,  and  therefore 
Stauk.  cannot,  as  under  the  statute  of  Elizabeth,  be  extended  to  girls. 
The  Campden  charities  are  clearly  distinguished  in  stat.  17  Geo.  III. 
c.  64,  from  others ;  and,  although  their  funds  are  made  partially 
applicable  to  certain  specified  parish  purposes,  yet,  when  those 
purposes  are  fulfilled,  the  whole  revert  to  the  charity  trustees,  and 
are  then  to  be  solely  applied  to  the  objects  of  the  charitable  bequest. 
The  cases  of  Doe  d.  Jackson  v.  IIiley{\)  and  Doe  d.  Higgs  v. 
Te)Ty{2)  do  not  conflict  with  the  present.  Doe  d.  Jackson  v. 
Hiley  (i)  shows  only  that  lands  applicable  to  the  purposes  of  a  church 
rate  may  be  considered  as  parish  lands.  In  Doe  d.  Higgs  v. 
Terry  (2)  the  origin  of  the  charity  did  not  appear,  and  the  land  had 
always  been  treated  and  demised  as  parish  land. 

Judgment  for  the  jylaintifs. 


1838.  B ARTRUM,  Public  Officer,  &c.  v.  CADDY  (8). 

Xov.29,  '  '  ^    ' 

(9  Adol.  &  Ellis,  275—282  ;    S.  0.  1  P.  &  D.  207  ;    1  W.  W.  &  D.  724 ;   8  L.  J. 

[  275  ]  (N.  S.)  Q.  B.  31.) 

A  note  payable  to  A.  or  order  on  demand  cannot  be  re-issued  after 
payment  by  the  maker. 

In  an  action  by  the  holder  against  the  payee  of  such  a  note  for  2007.,  the 
plea  ayeri'ed  that  the  defendant  indorsed  it  at  the  request  and  for  the 
accommodation  of  the  maker,  for  the  sole  purpose  of  depositing  it  with  B. 
as  security  for  a  debt  of  2007.  due  from  the  maker  to  B. ;  that  the  maker 
afterwards  paid  the  debt  to  B.,  who  thereupon  redelivered  the  note  to  the 
maker :  Held,  on  general  demurrer,  that  the  above  statement  was  in  effect 
an  averment  that  the  note  had  been  paid  by  the  maker :  and  therefore  that 
the  plea  disclosed  a  sufficient  defence. 

Qtu^re,  whether  the  indorsee  of  an  overdue  note,  payable  on  demand,  be 
affected  by  its  previous  equities,  unless  he  had  notice  that  it  was  overdue  ? 

Assumpsit  on  a  promissory  note,  by  a  banking  copartnership 
suing  in  the  name  of  their  public  officer  under  stat.  7  Geo.  IV.  c.  46. 
The  declaration  stated  that  J.  Hatherley  and  J.  Hamlyn  made  their 
joint  and  several  promissory  note  for  200Z.,  payable  to  defendant 
or  order  on  demand,  and  averred  indorsement  by  defendant  to  the 
company,  presentment  to,  and  nonpayment  by,  the  makers,  and 
notice  to  defendant. 

Plea  1.  That,  at  the  time  of  making  the  note,  Hatherley  and 

(1)  34  R.  R.  591  (10  B.  &  C.  885).  Exchange  Act,    1882  (45  &  46  Viet. 

(2)  43  R.  R.  336  (4  Ad.  &  El.  274).  c.  61),  s.  59.  And  see  the  case  referred 

(3)  Distinguished  in  Glasscock  v.  to  by  Collins,  L.  J.  in  Nash  v.  /)? 
Bails  (1SS9)  24  Q.  B.  Div.  13,  59  FrvnVe  (C.  A.)  [1900]  2  Q.  B.  72,  87. 
L.  J.  Q.   B.   51.       See  the  Bills  of  69  L.  J.  Q.  B.  484,  492.— R.  C. 
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Hamlyn  were  jointly  indebted  to  one  Bartlett  in  200i.,  for  which      Barteum 
he  required  a  security  ;  that  defendant  thereupon,  at  their  request,       caddy. 
indorsed  in  blank  the  note  mentioned  in  the  declaration  for  their 
accommodation,   and   delivered   it   to    them    for   the   purpose    of 
depositing  it  with  Bartlett  as  such  security,  and  to  and  for  no  other 
intent  or  purpose  whatever :  that  the  note  was  accordingly -delivered 
for  that  purpose  to  Bartlett :  that  Hatherley  and  Hamlyn  afterwards 
"  paid  to  the  said  Bartlett  the  said  debt,"  and  Bartlett  "  thereupon 
redelivered  to  them  the  said  note :"  and  that  afterwards,  and  more 
*than  two  years  from  the  date  thereof,  Hamlyn  delivered  it  to       [  *276  ] 
plaintiffs  to  secure  a  debt  due  from  himself  alone  to  plaintiffs, 
without  defendant's  authority. 

Flea  2  resembled  the  first  plea,  except  that,  after  stating  payment 
of  the  debt,  and  redelivery  of  the  note  to  Hatherley  and  Hamlyn, 
it  further  averred  that,  although  neither  of  them  had  any  authority 
from  defendant  to  negotiate  the  note  after  the  redelivery  thereof  as 
aforesaid,  yet  Hamlyn,  two  years  after  the  date  thereof,  wrongfully 
and  in  fraud  of  defendant,  delivered  the  note  to  plaintiffs  to  secure 
a  debt  due  from  him  to  plaintiffs;  and  that  plaintiffs,  ** having 
received  the  same  from  Hamlyn  on  his  own  private  account,  and 
at  a  period  so  long  after  the  date  thereof  as  before  alleged,  acted 
negligently,  and  did  not  use  due  and  ordinary  caution  in  so 
taking  it/' 

General  demurrer  fo  both  pleas. 

Croivder,  for  the  plaintiffs : 
No  defence  is  shown  by  the  facts  stated  in  either  of  the  pleas. 
The  plaintiffs  as  bmidjide  holders  for  value  were  not  affected  by  the 
fraud  of  Hamlyn,  of  which  it  is  not  averred  that  they  had  notice. 
The  note  being  indorsed  generally,  it  was  the  business  of  the  defen- 
dant to  stop  its  circulation ;  and  the  fact  of  payment  and  redelivery 
to  Hatherley  and  Hamlyn,  without  the  plaintiffs'  knowledge,  makes 
no  difference.  The  length  of  time  elapsed  before  it  was  re-issued 
might  be  evidence  of  laches,  but  is  not,  in  itself,  a  legal  defence. 
The  doctrine  first  introduced  in  Gill  v.  Cuhitt{i),  and  recognised 
in  several  succeeding  cases,  and  which  is  evidently  relied  upon  in 
the  second  plea,  cannot  be  supported,  and  has  been  shaken  by  more 
recent  decisions:  *  Crook  v.  Jadis{2),  Backhouse  v.  Harrison  (s),  [♦277] 
Foster  v.  Pearson  (4),  and  Goodman  v.  Harvey  (5). 

(1)  3  B.  &  C.  466.  (4)  40  R.  R.  744  (1  C.  M.  &  R,  849  ; 

(2)  5  B.  &  Ad.  909.  o  Tyr.  255). 

(3)  6lB.  &  Ad.  1098.  (5)  43  R.  R.  507  (4  Ad.  &  El.  870). 
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IUrtrum  Erie,  contra : 

r, 
Caddy.  There  are  other  objections  to  the  plaintiffs'  recovery  than  those 

which  have  been  adverted  to.     1.  This  is  a  satisfied  note,  and 
therefore  not    capable    of   being   re-issued.      The   defendant,   by 
indorsing  the  note,  promises  to  pay  in  default  of  the  makers. 
Here  the  whole  of  the  sum  of  2001.  for  which  the  note  was  given, 
has  been  paid,  and  the  note  returned  into  the  hands  of  the  original 
makers  ;  the  obligation  of  the  defendant  is  therefore  at  an  end,  and 
it  cannot  be  re-issued  so  as  to  charge  him.    Freakley  v.  Fox  (i)  is 
in  point,  and  is  a  stronger  case  than  the  present,  for  that  was 
an  action  against  the  maker.     There  the  payee  and  holder  had 
appointed  the  maker  to  be  his  executor,  and,  because  this  was,  in 
its  operation,  a  discharge  of  the  note  by  the  maker,  it  was  held  to 
be  no  longer  capable  of  being  indorsed  by  him  as  executor.     The 
same  doctrine  is   supported   by  Beck  v.  Rohley  (2),  Thorogood  v. 
Clarke  {Z),   and   Burbridge    v.   Manners  (4).     In    Oomez  Serra  v. 
Berkley  (6)  the  note  had  never  been  paid  by  the  maker.     Callotc 
v.  Lawrence  (6)  shows  only  that  the  acceptor  continues  liable  till 
payment  by  him.     This  is  the  common  case  of  a  note  given  in 
payment  for  goods  sold ;  when  the  goods  are  paid  for  and  the  note 
given  up,  the  obligations  upon  the  note  are  extinguished.    But, 
[  ♦278  ]      independently  *of  the  common  law,  the  re-issuing  of  a  note  of 
this  kind  is  expressly  prohibited  by  the  Stamp  Act,  55  Geo.  III. 
c.  184  (7) ;  and  sect.  19  vacates  and  discharges  notes  so  re-issued. 
2.  This  is  an  overdue  note,  and  must,  therefore,  be  taken  subject 
to  all  equities.     The  note  was  indorsed  as  a  security  only,  and  for 
the  maker's  accommodation;  and  a  note  payable  on  demand  is 
overdue,  at  least  as  soon  as  there  has  been  a  demand  or  present- 
ment to  the  maker :  Barough  v.  If  Atf€  (8).     The  pleas  show  that  it 
came  back  into  the  hands  of  the  makers,  which  is  equivalent  to  a 
demand  and  is  proof  of  it. 

(Pattbson,  J. :  It  is  not  averred  in  the  plea  that  the  plaintiffs 
had  notice  that  it  was  overdue.) 

The  party  who  takes  an  overdue  bill  is  liable  to  equities  without 
proof  of  notice. 

(1)  32  R.  R.  605  (9  B.  &  C.  130).  (7)  Schedule, Part  l,tiUe Promissory 

(2)  1  H.  Bl.  89,  n.  Note,  Class  2.     Mi>yser  v.  Whiiaker,  9 

(3)  2  Stark.  251.  B.  &  C.  409,  shows  that  such  a  note  is 

(4)  13  R.  R.  786  (3  Camp.  194).  within  the  second  class,  and  therefore 

(5)  1  Wils.  46.  not  re-issuable. 

(6)  15  R.  R.  423  (3  M.  &  S.  Oo).  (8)  4  B.  &  C.  325. 
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(Lord  Dbnman,  Ch.  J. :  It  usimlly  appears  on  the  face  of  it  to      p.artrttm 

r. 
be  overdue.  Caddy. 

Pattebon,  J. :  Surely  the  plaintiffs  must  be  fixed  with  a  know- 
ledge that  the  note  had  been  presented,  so  as  to  be  overdue  ?) 

Banks  v.  Colwell  (i)  and  NoHon  v.  Ellam  (2)  show  that  a  note 
payable  on  demand  may  be  considered  as  due  immediately.  3.  A 
bygone  debt  is  not  a  suflScient  consideration  to  give  a  person,  claim- 
ing under  a  fraudulent  assignment,  a  title  to  recover.  4.  Unless 
the  Court  overrules  the  cases  founded  on  the  doctrine  in  GUI  v. 
Cuhitt  (3),  there  must  be  judgment  for  defendant  on  the  second  plea. 

Crowder,  in  reply : 

On  the  first  point,  the  pleas  do  not  distinctly  aver  that  the  note 
was  paid ;  they  only  *state  that  the  debt  was  paid,  and  note  [  •279  ] 
redelivered.  The  facts  alleged  may  be  evidence  of  payment,  and 
might  be  properly  submitted  as  such  to  a  jury,  but  they  are  not 
in  themselves  equivalent  to  payment.  The  cases  cited  are  all 
cases  of  payment  by  parties  primarily  liable  on  notes  payable  at 
a  fixed  time.  Roberts  v.  Eden  (4)  shows  that  a  note  may  pass  back- 
wards and  forwards  between  the  parties  to  it,  and  be  successively 
re-issued  without  affecting  the  liability  of  the  maker. 

(Pattbson,  J. :  There  it  passed  between  payee  and  indorsee,  and 
was  never  paid  by  the  party  originally  liable.) 

The  payment  of  the  debt  here  may,  or  may  not,  have  amounted 
to  a  satisfaction  of  the  note.  It  may  have  been  given  to  secure  a 
fluctuating  balance.  Suppose  the  note  differed  in  amount  from  the 
debt,  as  2501.  instead  of  200/.:  then  as  to  200Z.  the  transaction 
might  amount  to  payment ;  but  as  to  the  residue  the  note  would 
be  unsatisfied,  and  therefore  re-issuable.  The  accidental  coin- 
cidence between  the  amount  of  the  note  and  the  debt  can  make 
no  difference.  It  may  have  been  redelivered,  yet  not  paid.  The 
payment  of  it  is  mere  matter  of  inference,  and  ought  to  have  been 
directly  stated,  so  as  to  enable  the  plaintiffs  to  take  issue  on  it. 
FreakUy  v.  Fox  (5)  is  the  only  material  case  cited  on  this  point  on 
the  other  side,  and  that  in  fact  only  decided  that  the  executorship 
of  the  maker  was  tantamount  to  payment. 

(1)  Cited    in    Brown    v.    Davis,    3  (3)  3  B.  &  C.  466. 
T.  R.  81.  (4)  1  Bos.  &P.  398. 

(2)  46  R,  R.  646  (2  M.  &  W.  461).  (5)  32  R.  R.  605  (9  B.  &  C.  130). 
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Bartrum  (On  the  other  points  he  was  stopped  by  the  Court.) 

r. 
Caddy. 

Lord  Denman,  Ch.  J. : 

We  are  satisfied  upon  the  first  point.  The  object  of  the  parties 
in  the  second  plea  was  probably  to  have  the  opinion  of  the  Court 
[  •280  ]  on  the  doctrine  *held  in  Gill  v.  Cubitt  (i),  which  has  been  more 
than  questioned.  On  this  we  shall  be  prepared  to  decide  when 
necessary.  It  is  sufficient  for  the  present  case  to  say  that  the 
sum  for  which  this  note  was  given  has  been  paid,  and  the  bill 
redelivered.  Then  the  Act  of  Parliament,  55  Geo.  III.  c.  184, 
8. 19,  applies,  and  prohibits  the  re-issuing  of  it.  Freakley  v.  Fox  (2) 
also  assumes  the  same  doctrine. 

Patteson,  J. : 

The  question  whether  the  payment  of  the  debt  and  redelivery 
of  the  note  would  or  would  not,  under  certain  circumstances, 
amount  to  repayment,  does  not  arise  here.  The  note  appears  to 
have  been  made  by  Hatherley  and  Hamlyn,  indorsed  by  the 
defendant,  and  delivered  to  them  for  the  purpose  of  depositing  it 
wdth  Bartlett  as  a  security  for  his  debt,  "  and  to  and  for  no  other 
intent  or  purpose  whatever."  The  pleas  aver  payment  of  the 
debt,  being  the  precise  amount  of  the  note,  by  the  persons 
primarily  liable  on  the  note.  This  seems  to  be  a  payment  of  the 
specific  sum  due  on  the  note.  If  so,  it  is  immaterial  whether 
Hamlyn  issued  it  on  his  private  account  or  not.  Then  after  such 
payment  the  Act  55  Geo.  III.  c.  184,  s.  19,  distinctly  prohibits  the 
re-issuing.  Freakley  v.  Fox  (2)  seems  to  take  for  granted  the  same 
law.  Lord  Tenterden  there  says,  **  It  is  contended  that  by  the 
appointment  of  the  maker  to  the  office  of  executor  of  the  creditor, 
the  note  was  discharged,  so  that  an  indorsement,  even  by  the 
debtor  himself,  could  not  set  it  up  and  make  it  a  binding  instru- 
ment; and  we  are  of  that  opinion  "(3).  In  that  case,  the  payee 
[  *28i  ]  or  his  executors  might  have  indorsed  and  re-issued  *the  note  accord- 
ing to  the  doctrine  contended  for  by  the  plaintiffs  in  this  case. 
Beck  V.  Robleij  (4)  and  Thorogood  v.  Clarke  (5)  are  also  in  point. 
In  Roberts  v.  Eden  (6)  the  note  was  never  in  fact  in  the  hands  of 
Eden,  the  maker,  though  all  accounts  were  settled  between  him 

(1)  3  B.  &  C.  466.    [Now  held  to  be         (3)  32  R.  R.  606  (9  B.  &  G.  133). 
overruled :  Loudon  and  County  Bank  (4)  1  11.  Bl.  89,  w. 

V.  (Inmne  (IbSl)  8  Q.  B.  D.  288,  294,  (5)  2  Stark.  251. 

ol  L.  J.  Q.  B.  224.]  (6)  1  Bos.  &  P.  398. 

(2)  32  K.  R.  605  (9  B.  &  C.  130). 
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and  the  payee :  it  was  then  outstanding  in  the  hands  of  an  indorsee,     bartrum 
Here  the  note  had  returned  into  the  hands  of  the  makers,  and       caddy. 
neither  of  them  had  any  power  to  put  it  in  circulation  again. 

Williams,  J. : 

It  is  admitted  on  behalf  of  the  plaintiffs  that  payment  would  put 
an  end  to  the  bill,  but  it  is  contended  that  nothing  but  the  very 
word  "payment"  will  sufiBce  in  pleading.  This  is  substantially 
an  allegation  of  payment,  and  sufficient,  at  least  on  general 
demurrer.  The  plea  states  payment  of  the  precise  sum  secured 
by  the  note,  and  redelivery  of  the  note  thereupon. 

Coleridge,  J. : 

The  only  question  is,  do  the  first  and  second  pleas  disclose  pay- 
ment, however  informally?  If  the  statement  had  been  that 
Hatherley  and  Hamlyn  had  given  the  note  for  goods  sold,  and  that 
the  goods  were  afterwards  paid  for  by  them,  and  the  note  redelivered 
to  them,  there  could  have  been  little  doubt,  on  general  demurrer, 
that  this  would  have  sufficiently  averred  payment  and  satisfaction 
of  the  note.  The  difficulty  here  arises  from  this  being  the  case 
of  an  antecedent  debt,  and  a  note  given  as  a  security  for  it.  It 
was  however  given  to  cover  the  specific  debt  mentioned  in  the  plea, 
and  **  for  no  other  purpose."  Cases  have  been  ingeniously  put  of 
a  bill  or  note  given  as  a  security  for  a  debt  of  *varying  amount,  or  [  '282  ] 
for  a  fluctuating  balance ;  it  is  sufficient  to  say  that  such  is  not  the 
case  here.  If  then  it  appears  that  the  note  has  been  satisfied  by  the 
makers,  the  statute  dispenses  with  any  notice,  and  the  instrument 

becomes  waste  paper. 

Judgment  for  the  defendant. 


SHIPTON  V.  THOENTON  (1).  isss. 

(9  Adol.  &  EUis,  314—338  ;  S.  C.  1  P.  &  D.  216  ;  8  L.  J.  (N.  S.)  Q.  B.  73.)  ^^' 

1.  Where  goods  are  shipped  under  a  bill  of  lading  in  a  general  ship,  [Sli  ] 
which  is  prevented  from  completing  the  voyage  in  consequence  of  damage 
occasioned  by  tempest,  quare,  whether  the  master  is  bound,  if  he  has  an 
opportunity,  to  forward  the  goods  by  some  other  conveyance  to  the  place  of 
destination. 

2.  At  any  rate,  he  is  at  liberty  to  do  so  by  a  conveyance  equally  cheap, 
if  he  think  fit ;  and,  if  the  goods  arrive  at  the  place  of  destination  by  such 
other  conveyance,  he  is  entitled,  on  the  freighter  obtaining  the  goods,  to  the 

(1)  See  AtwofHl  v.  SMir  (1879)  4  286,  49  L.  J.  Q.  B.  o\o) ;  Brt-naden  v. 
Q.  B.  D.  342,  48  L.  J.  Q.  B.  465,  473  Wanare  (U.  L.  188J)  10  App.  Cas.  404, 
(affirmed  C.  A.,    1880,  5  Q.   B.  Div.      418,  54  L.J.  Q.  B.  497,  504.— R.  C. 
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Shipton  whole  froi<;lit  origiiuill}'  contracted  for;  though  the  freighter  was  named  as 

t'.  consignee  in  the  original  bill  of  lading,  and  the  bill  of  lading  under  which 

Thornton.  ^^le  goods  are  shipped  by  the  second  conveyance  makes  another  party  con- 

signee ;  and  tliough,  by  the  second  conveyance,  the  goods  are  carried  for 
less  than  the  freight  originally  contracted  for. 

3.  Defendant  was  interested  solely  in  certain  goods  conveyed  by  the  ship 
S.f  and  was  also  interested  jointly  with  his  partners,  who  with  him  formed 
the  firm  of  T.  and  W.,  in  other  goods  also  sent  by  the  ship  S.  He  signed  a 
promise  to  make  certain  pa^nnents  in  respect  of  freight  on  board  the  /?., 
not  stating  upon  which  goods,  beginning,  **I  hereby  engage  to  pay,"  but 
signed  with  the  style  of  T.  and  W.  In  an  action  against  him  solely,  for 
the  freight  of  his  own  goods :  Held,  that  the  document  was  evidence  of 
a  several  contract  by  him,  and,  for  the  purpose  of  the  action,  required  only 
one  stamp. 

Assumpsit.  The  first  count  of  the  declaration  (of  Trinity  Term, 
9  Geo.  rV.)  stated  that,  whereas,  before  the  making  of  the  promise 
&c.,  plaintiff  was  master  and  owner  of  the  ship  James  Scott,  in 
which,  before  the  making  of  the  said  promise,  divers  goods,  to 
wit  &c.,  had  been  shipped,  to  be  carried  therein,  on  freight,  from 
Singapore  in  the  East  Indies  to  London,  consigned  to  defendant ; 
and  whereas,  before  the  making  of  the  said  promise,  the  said  ship,  in 
the  course  of  the  voyage  from  Singapore  to  London,  by  and  through 
the  perils  of  the  sea  and  stormy  weather  &c.,  was  compelled  to  go 
to  Batavia  in  the  island  of  Java,  at  which  place  the  said  ship  after- 
wards, and  before  the  making  of  the  said  promise,  arrived  in  a 
state  much  damaged ;  and  thereupon  and  there,  to  wit  at  Batavia 
aforesaid,  it  became  and  was  necessary  to  unload  the  said  goods, 
[  'SIS  ]  wares,  &c.,  out  of  the  said  ship,  and  to  put  and  *load  such  part  of 
the  said  goods  as  was  not  damaged  by  the  sea-water  or  otherwise, 
amounting  to  divers,  to  wit  &c.  (stating  quantity  of  goods),  into 
certain  other  ships  called  The  Mountaineer  and  The  Sesostris,  for 
the  purpose  of  carrying  the  said  last-mentioned  goods  to  London  ; 
and  the  same  were  accordingly  unloaded,  and  put  and  loaded  into 
and  on  board  of  The  Mountaineer  and  The  Sesostris,  for  the  purpose 
aforesaid,  by  means  and  in  consequence  whereof  a  difference  in 
the  amount  of  the  freight  of  the  said  last-mentioned  goods  arose, 
on  account  of  their  being  carried  by  llie  Mountaineer  and  The 
Sesostris  instead  of  The  James  Scott,  all  of  which  &c.  (notice  to 
defendant,  to  wit  on  14th  October,  1826,  at  London) ;  and  there- 
upon defendant,  afterwards,  to  wit  on  the  same  day  &c.,  in  con- 
sideration of  the  premises,  and  also  in  consideration  of  the  delivery 
of  the  said  last-mentioned  goods  to  defendant,  undertook  and  then 
faithfully  promised  plaintiff  to  pay  to  him  the  difference  in  the  amount 
of  the  freight  between  The  Mountaineer  and  The  Sesostiis  and  The 
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James  Scott,  when  the  same  should  be  ascertained  ;  averment,  that  Shipton 
the  difference  in  the  amount  of  the  freight  between  &c.  was  after-  thobnton. 
wards,  to  wit  on  2nd  April,  1828,  at  &c.,  ascertained,  and  amounted 
to  a  large  &c.,  to  wit  600i.,  whereof  &c.  (notice  to  defendant).  The 
second  count  stated  the  loading  of  the  goods  on  board  The  James 
Scott,  whereof  plaintiff  was  master  and  owner,  consigned  and  to  be 
carried  as  in  the  first  count ;  that  it  became  necessary  to  unload 
and  reload  (as  in  the  first  count,  but  without  stating  where  or  why) ; 
that  a  difference  of  freight  arose,  which  defendant  promised  to  pay, 
in  consideration  of  the  premises  (not  adding  of  the  delivery),  and 
which  amounted  to  600Z.,  of  which  defendant  had  notice.  The 
third  *count  substantially  resembled  the  first,  but  related  merely  [  *316  ] 
to  The  James  Scott  and  Mountaineer.  The  fourth  count  substan- 
tially resembled  the  second,  but  related  merely  to  The  James  Scott 
and  Sesostris,  Fifth  count,  indehitatxis  assumpsit  for  freight  from 
Singapore  to  London.  Sixth  count,  quantum  meruit  on  the  same. 
Seventh,  eighth,  and  ninth  counts,  for  money  lent,  money  paid, 
and  money  had  and  received.     Tenth  count,  on  an  account  stated. 

Plea,  Non  assumpsit. 

On  the  trial  before  Coleridge,  J.  at  the  sittings  in  London  after 
Trinity  Term,  1836,  *  *  it  appeared  that  The  James  Scott  was 
a  general  ship,  of  which  the  plaintiff  was  owner  and  master,  and 
that,  she  being  at  Singapore,  certain  goods  were,  on  behalf  of 
defendant,  their  sole  owner,  shipped  on  board  of  her,  under  bills 
of  lading,  according  to  which  the  goods  were  to  be  delivered  to 
defendant  at  London.  The  defendant  was  also  interested  in  certain 
other  goods,  as  a  partner  in  the  firm  of  Thornton  and  West,  to 
which  these  last  *belonged :  these  goods  were  shipped  at  the  same  [  ♦317  J 
time  with  the  others  on  board  The  James  Scott,  under  similar  bills 
of  lading.  The  James  Scott  sailed  from  Singapore  with  the  goods 
on  board  ;  but,  having  suffered  much  injury  from  tempest,  she  put 
into  Batavia  for  repair.  The  plaintiff,  very  shortly  after  arriving 
at  Batavia,  shipped  some  of  both  sets  of  goods  on  board  a  ship 
called  The  Mountaineer,  and  the  remainder  of  such  of  the  goods 
belonging  solely  to  plaintiff  as  were  fit  to,  be  forwarded,  on  board 
another  ship,  called  The  Sesostris,  which  two  ships  then  lay  at 
Batavia,  bound  for  London.  Upon  these  shipments,  fresh  bills  of 
lading  were  made  out,  according  to  which  all  the  goods  were  to  be 
delivered  to  the  witness  Ellwand  in  London.  Evidence  was  given  to 
show  the  necessity  of  the  transhipment.  The  freight,  both  of  the 
goods  sent  by  The  Sesostris  and  of  those  sent  by  The  Mountaineer, 


510  1838.     Q.  B.     9  AD.  &  EL.  317—318.  [r.b. 

shipton  was  less  than  the  freight  would  have  been  respectively  of  the  same 
Thornton,  goods  from  Singapore  to  London  by  The  James  Scott,  according  to 
the  original  bill  of  lading.  The  Sesostris  and  21ie  Mountaineer 
reached  London;  and  Ellwand  took  possession  of  all  the  goods. 
The  defendant  claimed  them  of  Ellwand,  producing  the  bills  of 
lading  of  The  James  Scott.  Ellwand  delivered  up  the  goods  to  the 
defendant,  by  indorsing  the  bills  of  lading  of  The  Sesostris  and 
The  Mountaineer,  on  receiving  from  him  the  freight  by  those  two 
ships.  The  plaintiff  was  also  paid  the  freight  by  The  James  Scott 
to  Singapore,  at  the  rate  agreed  upon.  But  he  claimed  from  the 
defendant  the  sum  by  which  the  freight  on  board  71ie  James  Scott 
from  Singapore  at  the  stipulated  rate  exceeded  that  by  The 
Mountaineer  and  The  Sesostris.  The  plaintiff's  counsel  offered  in 
f  'SIS  ]  evidence  the  following  document,  *which  was  written  by  the 
defendant,  and  handed  by  him  to  Ellwand  when  the  goods  were 
delivered  by  Ellwand  to  him. 

"  Mr.  W.  Ellwand.  "  London,  14th  October,  1826. 

*'Dear  Sir, 
**  I  hereby  engage  to  pay  you  the  difference  in  amount  of  freight 
between  The  Mountaineer  and   The  James  Scott,  when  the  same 
shall  have  been  ascertained.     I  am,  &c., 

**E.  AND  K.  Thornton  and  West." 

The  paper  had  a  single  agreement  stamp.  Ellwand  stated  that, 
when  he  delivered  up  the  goods,  he  claimed  the  difference  of  freight 
on  behalf  of  plaintiff ;  that  defendant  agreed  to  pay  it,  but  signed 
the  memorandum,  inasmuch  as  the  amount  was  not  then  ascertained. 
The  defendant's  counsel  objected  to  the  admission  of  this  document, 
on  the  grounds,  first,  that  the  contract  related  only  to  the  goods 
belonging  to  Thornton  and  West ;  and,  secondly,  that,  if  it  related 
also  to  the  goods  of  the  defendant  solely,  there  should  have  been 
two  stamps.  They  contended  further  that,  independently  of  special 
contract,  the  defendant  was  not  liable  to  the  difference  of  freight. 

The  learned  Judge  admitted  the  document,  and  directed  the  jury 
to  find  for  the  plaintiff,  to  the  amount  of  the  difference  of  freight, 
if  they  thought  that  the  transhipment  was  necessary ;  and  he 
reserved  leave  to  move  for  a  nonsuit.  Verdict  for  the  plaintiff. 
In  Michaelmas  Term,  1836,  Cressivell  obtained  a  rule  nisi  for  a 
nonsuit  or  a  new  trial.     In  Hilary  Term  last  (i), 

(1)  January  20th,  1838,  before  Lord  Denman,  Ch.  J.,  Littledale,  Williams, 
and  Coleridge,  J  J. 
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Thesiger  and  Cleasby  showed  cause.     -^     ^     *  Shipton 

t*. 
Thornton. 
Cresswell,  contra.     *     *     *  [  319  ] 

Cur.  adv.  vult.  [  323  ] 

Lord    Denman,    Ch.    J.    now    delivered    the    judgment    of    the       [  ^26  ] 
Court : 

This  was  an  action  tried  at  Guildhall  by  my  brother  Coleridge, 
in  which  the  plaintiff  recovered  a  verdict.  Several  objections  were 
made  at  the  trial,  and  renewed  on  motion  before  us. 

[After  dealing  with  and  dismissing  an  objection  to  the  competency 
of  a  certain  witness  on  the  ground  of  interest:] 

This  makes  it  necessary  to  consider  the  next  objection,  which  [  328  1 
arose  on  the  reception  of  a  document  under  the  following  circum- 
stances. The  defendant,  it  appeared,  traded  on  his  own  account,  * 
and  also  as  partner  with  one  West,  under  the  firm  of  Thornton  and 
West.  Goods  belonging  to  himself  individually,  and  also  goods 
♦belonging  to  the  firm,  had  been  shipped  from  Batavia  for  England  [  •329  ] 
on  board  The  James  Scott,  and  bills  of  lading  transmitted  to  the 
defendant.  These  goods,  under  some  alleged  necessity,  had  been 
transhipped  on  board  The  Moiintnineer  and  The  Sesostrls  at  Singa- 
pore; and  these  vessels  were  consigned  to  the  witness  Ellwand. 
The  defendant,  in  an  interview  with  him,  claimed  both  parcels  by 
virtue  of  the  bills  of  lading  which  he  held  by  The  James  Scott. 
The  rate  of  freight  agreed  on  by  that  vessel  was  considerably 
higher  than  that  which  the  plaintiff,  her  owner,  had  procured  the 
goods  to  be  conveyed  home  for  by  The  Mountaineer  and  The 
Sesostris ;  and  the  witness,  on  his  behalf,  claimed  that  difference. 
The  defendant,  as  he  stated,  agreed  to  pay  that  difference;  but, 
as  the  amount  was  not  then  ascertained,  and  he  was  desirous  of 
receiving  the  goods  at  once,  he  signed  two  undertakings;  and, 
upon  the  faith  of  it,  the  goods  were  delivered  to  him.  That  upon 
which  the  present  question  arose,  and  which  related  to  the  goods 
on  board  The  Mountaineer,  was  as  follows.  (His  Lordship 
here  read  the  instrument  of  14th  October,  1826,  for  which  see 
p.  510,  ante.) 

This  paper  bore  a  single  stamp :  and  its  reception  was  opposed 
on  the  ground,  first,  that,  on  the  face  of  it,  being  signed  in  the  name 
of  the  firm,  it  must  be  taken  to  refer  to  the  partnership  goods 
alone ;  for  that  the  defendant  had  no  right  to  bind  the  firm  as  to 
the  freight  of  his  own  goods:  and,  secondly,  that,  if  it  could  be 
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SuiPTON      held  that  this  signature  bound  the  defendant  at  all  events,  the 

Thornton,    undertaking  beginning  and  ending  in  the  singular  number,  yet,  as 

it  clearly  bound  the  firm  to  the  extent  of  the  partnership  goods, 

the  instrument  amounted  to  two  undertakings,  one  by  the  defendant 

[  *330  ]  *alone,  as  to  his  own  goods,  and  another  by  the  firm  as  to  theirs ; 
and,  if  so,  there  being  two  undertakings,  as  to  two  separate  subject- 
matters,  two  stamps,  it  was  said,  were  necessary.  And,  assuming 
this  to  be  correctly  argued,  the  case  was  distinguished  from  several 
cited  in  the  argument,  in  which  a  community  of  interest,  or  a 
common  divisible  subject-matter,  has  been  held  to  make  a  single 
stamp  available  though  there  have  been  many  signatures  to  the 
instrument  and  it  may,  in  certain  senses,  be  said  to  evidence  a 
plurality  of  contracts. 

After  much  consideration,  we  are  of  opinion  that  this  objection 
cannot  prevail.  In  order  to  ascertain  its  force,  it  will  be  convenient 
to  examine,  in  the  first  instance,  what  would  be  the  effect  of  this 
instrument  without  reference  to  the  Stamp  Act  ? 

It  appears  that  the  defendant  had  been  applying  for  the  delivery 
of  both  parcels  of  goods :  he  had  an  interest  in  both ;  and  it  was 
competent  for  him  to  make  himself  personally  liable  for  the  freight 
of  both.  In  point  of  fact,  he  had  delivered  this  undertaking  as  the 
means  by  which  he  was  to  procure  the  delivery  of  both  parcels. 
Now,  if  he  had  written  and  signed  an  undertaking  expressly  naming 
both  parcels,  it  cannot  be  doubted  that  it  would  have  bound  him 
for  both,  if  signed  in  his  own  name:  so,  if  he  had  signed  the 
undertaking  in  question  in  his  own  name,  as  no  distinction  is  made 
between  the  two  parcels,  and  the  words  are  large  enough  to  cover 
both,  we  see  no  reason  for  saying  that  he  would  not  have  been 
liable  for  the  freight  of  both.  The  question  then  is  whether, 
having  received  the  goods  belonging  to  himself  upon  the  faith  of 
this  undertaking,  as  well  as  those  belonging  to  the  firm,  he  can  now^ 
object,  in  an  action  for  the  freight  of  the  former,  that  this  mode  of 

[  •331  ]  *8ignature  does  not  bind  him  personally  as  to  this  freight,  because 
the  undertaking  so  signed  would  bind  the  firm  as  to  the  other 
freight,  and  the  language  of  the  instrument  on  its  face  may  be 
satisfied  by  so  applying  it.  We  think  he  cannot.  The  names 
which  he  has  chosen  to  affix  as  the  signature  are  his  own  words,  of 
his  own  choice,  and  must  be  taken  most  strongly  against  himself. 
His  partner  indeed  could  not  be  bound  by  his  (the  defendant's) 
agreement  to  pay  for  more  than  the  freight  of  the  partnership 
goods  :  but  the  defendant  is  liable  on  both  accounts :  and,  when  it 
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is  proved  that  he  had  been  taking  on  himself  to  deal  in  respect  of      Shiptoh 
both,  and  delivered  the  undertaking  in  reference  to  both,  it  becomes    thoiu^ow. 
immaterial  what   signature  he  affixes;    for  he,  at  least,  must  be 
bound  by  it. 

If  this  would  be  the  effect  of  the  instrument  independently  of  the 
Stamp  Act,  it  remains  to  consider  whether  that  makes  any  difference. 
Now,  in  the  view  we  have  taken  of  it,  this  is  but  one  agreement, 
entered  into  by  the  defendant  respecting  the  freight  of  two  parcels 
of  goods;  and,  being  but  one  agreement,  however  many  distinct 
articles  it  may  embrace,  one  stamp  only  can  be  necessary.  In  the 
present  action,  the  breach  is  only  insisted  on  as  regards  the  defen^ 
dant*8  own  goods :  and  the  only  question  we  have  to  consider  is, 
whether  it  is  properly  stamped  so  as  to  be  receivable  in  this  action  ? 
Whether  it  may  be  tendered  in  some  other  action  is  immaterial.  If, 
indeed,  we  saw  that  there  were  two  agreements  on  the  face  of  the 
instrument,  and  only  one  stamp,  then,  because  it  would  be  uncertain 
to  which  agreement  the  stamp  was  intended  to  be  applied,  we  ought 
to  receive  it  as  evidence  of  neither.  But  this  difficulty  is  removed 
by  considering  it  to  be  *but  one  agreement ;  and,  if  it  be  but  one  [  *S32  ] 
entire  agreement,  embracing  for  its  subject-matter  the  freight  both 
of  the  defendant's  goods,  and  the  goods  of  the  firm,  the  legal  con- 
clusion is  that  it  founds  an  action  against  him  as  to  both,  and 
against  the  firm  as  to  neither. 

It  remains  to  consider  an  objection  to  the  plaintiff's  recovery, 
which  is  directed  more  to  the  merits  of  the  case.  Upon  the  trial,  it 
appeared  that  the  plaintiff  had  been  paid  freight  by  The  James  Scott, 
at  the  rate  originally  agreed  on  for  so  much  of  the  voyage  as  had 
been  performed  up  te  the  ship's  arrival  at  Singapore,  and  for  the 
remainder  of  the  voyage  to  London  at  the  rate  at  which  he  had 
contracted  for  the  carriage  of  the  goods  by  The  Mountaineer  and 
The  Sesostris.  The  action  was  brought  for  the  difference  between 
the  two  rates  for  that  portion  of  the  voyage.  And  it  was  objected 
that,  for  this  portion  of  the  voyage,  he  was  not  entitled  to  receive 
more  than  he  had  actually  paid ;  while,  on  the  part  of  the  plaintiff, 
it  "was  contended  that,  the  necessity  of  the  transhipment  being 
assumed,  which  it  must  be  for  the  purpose  of  the  argument.  The 
Mountaineer  and  The  Sesostiis  were  to  be  considered  as  The  James 
Scott.  That  the  master  had  fulfilled  his  undertaking  in  carrying 
the  goods  to  their  destination,  and  had  therefore  earned  his  full 
freight,  while  it  was  a  matter  of  indifference  to  the  owner  of  the 
goods  whether  they  had  arrived  safe  by  one  vessel  or  the  other. 
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Shipton      No  authority  bearing  directly  on  the  point  from  our  own  law  books 
Thornton,    was  cited  on  either  side  in  the  argument :  it  was  treated  very  much 
as  a  new  point,  to  be  decided  on  principle  ;  and  our  own  resesgK^hes 
have  led  us  to  the  same  conclusion. 
[  •833  ]  On  the  part  of  the  defendant,  we  were  pressed  with  *the  impolicy 

of  holding  out  any  temptation  to  the  shipowner  or  master  to  make 
unnecessary  transhipments  of  goods ;  the  inconvenience  of  any 
transhipment,  whereby  the  goods  themselves  run  the  hazard  of 
damage,  the  policy  of  insurance  may  become  questioneJ,  and  the 
owner  of  the  goods,  at  all  events,  loses  the  benefit  of  a  conveyance 
by  that  vessel  in  which  he  may  be  supposed  to  have  confidence,  and 
for  which,  at  all  events,  he  has  stipulated :  all  these  circumstances, 
coupled  with  a  consideration  of  the  unprotected  state  in  which  his 
interests  are  at  a  distant  port,  must  certainly  be  allowed  to  have 
great  weight.  But,  after  all,  these  seem  to  point  to  a  vigilant 
examinaticHi  of  every  case  of  transhipment,  to  see  that  its  necessity 
be  well  established,  rather  than  to  decide  the  present  question. 
This  must  turn  upon  the  nature  of  the  contract  between  the  parties 
as  it  is  to  be  collected  from  our  own  books,  and,  still  more  fully 
perhaps,  from  those  foreign  laws  and  ordinances,  as  well  as  the 
writings  of  jurists,  to  which  our  Courts  have  long  been  accustomed 
to  have  recourse  for  guidance  on  subjects  of  this  nature.  It  is  clear 
that,  by  the  contract,  the  shipowner  (and  the  master  as  his  agent) 
is  bound  to  carry  the  goods  to  their  destination,  if  not  prevented 
from  doing  so  in  his  own  ship  by  some  event  which  he  has  not 
occasioned,  and  over  which  he  has  no  control.  The  master  (says 
Lord  Tbntbbdbn  in  his  book  On  Shipping,  part  8,  ch.  8,  8  b  (i) ) 
"should  always  bear  in  mind  that  it  is  his  duty  to  convey'*  the 
cargo  "to  the  place  of  destination.  This  is  the  purpose  for  which 
he  has  been  entrusted  with  it,  and  this  purpose  he  is  bound  to 
accomplish  by  every  reasonable  and  practicable  method."  When, 
[  '334  ]  however,  such  an  event  *has  occurred  to  interrupt  the  voyage,  as 
above  defined,  and  the  shipowner  or  master  (for  we  think  no  dis- 
tinction can  be  made  between  the  two)  has  no  opportunity  of 
consulting  the  freighter,  there  seems  to  be  much  disagreement  in 
foreign  ordinances  and  jurists  on  the  point  whether  or  no  he  is 
bound  to  tranship,  or  whether,  having  contracted  only  to  carry  in 
his  own  ship,  he  is  not  absolved  from  further  prosecution  of  the 
enterprize  by  the  vis  inajor  which  prevents  his  accomplishing 
it  in    the  literal   terms    of   his    undertaking.     By  the    Khodian 

(1)  P.  241  (5th  ed.). 
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law(i),  the  laws  of  Oleron,  s.  4(2),  and  the  ordinances  of  Wisbuy,      Shipton 
art.  16  (3),  the  master  was  at  liberty,  but  was  not  bound,  to  tranship  :     Thornton. 
the  old  French  Ordinance,   on   the  other  hand,  in  precise  terms 
imposed  the  obligation  upon  him  ;  *'  en  cas  que  le  vaisseau  ne  puisse 
estre  racommode,  le  maistre  sera  oblige  d*en  louer  incessamment  un 
autre:"  art.  11,  Titre  Du  Fret  (4).     The  terms  of  this  ordinance 
occasioned,  however,  much  controversy.     Pothier  (o)  and  Valiu  (6) 
maintaining  that  they  were  not  imperative,  except  as  the  condition 
of  earning  full  freight ;  Emerigon,  on  the  other  hand,  insisting  that 
the  duty  was  strictly  cast  upon  the  master,  as  the  agent  of  *the       [  •335  ] 
freighters  (7).     The  modern  French  code  appears  to  adopt  this  view 
of  the  question  ;  the  words  of  the  Code  de  Commerce,  s.  296  (8),  are, 
on  this  point,  almost  the  same  as  those  we  have  cited  from  the 
Ordinance ;  and  it  is  stated  by  Chancellor  Kent,  who,  in  his  Com- 
mentaries, vol.  3,  p.  210 — 213  (9),  very  ably  and  learnedly  sums  up 
the  whole  question,  that  Boulay-Paty  (lo)  and  Pardessus  (ii),  in  their 
commentaries  on  it,  have  agreed  in  holding  to  the  construction 
adopted  by  IJmerigon.     All  authorities,  however,  are  in  unison  to 
this  extent,  that  '*  the  master  is  at  liberty  to  procure  another  ship 
to  transport  the  cargo  to  the  place  of  destination : "  and  in  these 
words  Lord  Tentbrdbn  cautiously  lays  down  the  rule  of  our  law : 
p.  240,  part  8,  c.  3,  s.  8.     It  may  therefore  be  safely  taken  to  be 
either  the  duty  or  the  right  of  the  shipowner  to  tranship  in  the 
case  above  supposed  ;  if  it  be  the  former,  it  must  be  so  in  virtue  of 
his  original  contract;   and  it  should  seem  to  result  from  a  per- 
formance by  him  of  that  contract  that  he  will  be  entitled  to  the 
full  consideration  for  which  it  was  entered  into  without  respect  to 
the  particular  circumstances  attending  its  fulfilment :   on  the  other 
hand,  if  it  be  the  latter,  a  right  to  the  full  freight  seems  to  be 

(1)  See  the  Greek  text  in  Pardessus,  times,  part  1  (Chartepartie),  sect.  3, 
Collection  de  Lois  Maritimes,  torn.  1,      art.  *2,  §  3,  num.  68. 

p.  256,  ch.  vi.  s.  42.  (6)    Nouveau     Commentaire      sur 

(2)  Pardessus,  Collection  de  Lois  TOrdonnance  de  la  Maiine,  lib.  iii. 
Maritimes,  tom.  1,  p.  325,  ch.  viii.  tit.  iii.  (Du  Fret  ou  Nolls),  art.  11 
art.  4.  (tom.  1,  p.  651,  ed.  1766). 

(3)  Pardessus,   Collection    de    Lois  (7)  Traits  des  Assurances  (tom.  1, 
Maritimes,    tom.    1,   p.   472,   ch.  xi.  p.  423,  ed.  1827),  ch.  xii.  sect.  16. 
art  18.  (8)  Liv.  ii.  tit.  8. 

(4)  Liv.  iii.  tit.  iii.  Pardessus  treats  (9)  3rd  ed. 

this  as  copied  from  the  4th  article  of  (10)  Cours    de    Droit    Commercial 

the  laws  of  Oleron,  before  cited.    Col-  Maritime,  tom.  2,  pp.  400 — 405  (ed. 

lection  de   Lois   Maritimes,   tom.  4,  1834),  tit.  7,  s.  8. 

p.  362,  ch.  xxvi.  (11)  See  Cours  de  Droit  Commercial, 

(5)  GBhivres,  tom.  ii,  p.  394,  ed.  2  tom.  1,  p.  363  (ed.  6),  part  4,  tit.  4, 
(1781),   Contrats   de  Louages   Mari-  c.  2,  s.  715. 

88—2 
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Shipton  implied ;  the  master  is  at  liberty  to  tranship;  but  for  what  purpose, 
Thornton,  ©xcept  for  that  of  earning  his  full  freight,  at  the  rate  agreed  on? 
In  the  case  supposed,  we  may  introduce  another  circumstance ;  let 
the  owner  of  the  goods  arrive,  and  insist,  as  he  undoubtedly  may, 
[  ♦336  ]  that  the  goods  shall  not  *proceed,  but  be  delivered  to  him  at  the 
intermediate  port :  there  is  then  no  question  that  the  whole  freight 
at  the  original  rate  must  be  paid ;  and  that  because  the  freighter 
prevents  the  master,  who  is  able  and  willing,  and  has  the  right  to 
insist  on  it,  from  fulfilling  the  contract  on  his  part,  and  because  the 
sending  the  goods  to  their  destination  in  another  vessel  is  deemed  a 
fulfilment  of  the  contract.  If,  therefore,  the  owner  of  the  goods  be 
not  present,  and  personally  exercises  no  option,  still  the  shipowner, 
in  forwarding  the  goods,  must  have  the  same  rights,  and,  in  bo 
doing,  must  be  taken  to  exercise  them  with  the  same  object  in  view. 

WO"  come  to  the  conclusion,  therefore,  that  the  plaintiff  in  the 
present  case  was  entitled  to  recover  the  difiference  he  sued  for. 
And,  in  the  examination  we  have  made,  we  have  been  compelled 
purposely  to  omit  many  states  of  circumstances,  and  modes  of 
testing  the  argument  which  would  not  have  been  without  their 
weight,  but  yet  are  of  much  consideration. 

One  question,  however,  has  been  asked,  which  it  will  not  be  right 
to  pass  over.  What,  it  has  been  said,  if  the  transhipment  can  only 
be  effected  at  a  higher  than  the  original  rate  of  freight  ?  Which 
party  is  to  stand  to  that  loss  ?  By  the  French  Ordinance  (i)  and 
the  Code  de  Commerce  (2),  and  according  to  the  decisions  in 
America  (to  which  Chancellor  Kent  refers  (3)),  the  shipowner  is 
[  ^837  ]  ^entitled  to  charge  the  cargo  with  the  increased  freight,  and,  as  a 
consequence  of  that  rule,  it  becomes  an  average  loss ;  and,  in  case 
of  an  insurance,  must  be  made  good  by  the  insurers ;  Emerigon, 
Traite  des  Assur.  ch.  xii.  s.  16  (4),  Code  de  Com.  350  (5).  No  case 
of  the  sort  that  we  are  aware  of  has  occurred  in  this  country ;  nor 
is  it  necessary  for  us  to  express  any  opinion  further  than  as  it 
bears  on  the  present  question.  It  may  well  be  that  the  master's 
right  to  tranship  may  be  limited  to  those  cases  in  which  the  voyage 

(1)  See  £lmerigon,  Traite  des  Aflsnr-  leor  destination."    Pardessus,  torn.  4, 

ances  (torn.  1,  p.  424),  ch.  xii.  s.  16,  p.  363. 

from  which  it  seems  that  the  only  (2)  See  art.  350,  cited  in  the  text, 

authorities  in  the  ordinance  are  that  post.      And    the    note,    in    Bogron*8 

already  cited  (liv.  iii.  tit.  3,  art.  11),  edition    (1836),    to    art    296.       Also 

and  liv.  iii.  tit.  3,  art.  21,  which  is  as  art.  393. 

follows :  *'  Le  maistre  sera  aussi  paye  (3)  3  Com.  212. 

du  fret  des  marchandises  sauv^es  du  (4)  Tom.  1,  p.  426. 

naufrage,  eii  les  condnisant  au  lieu  de  (5)  Liv.  ii.  tit.  10. 
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may  be  completed  on  its  original  terms  as  to  freight,  so  as  to  Shipton 
occasion  no  farther  charge  to  the  freighter ;  and  that,  where  the  Thornton. 
freight  cannot  be  procured  at  that  rate,  another  but  familiar 
principle  will  be  introduced,  that  of  agency  for  the  merchant.  For 
it  must  never  be  forgotten  that  the  master  acts  in  a  double 
capacity,  as  agent  of  the  owner  as  to  the  ship  and  freight,  and 
agent  of  the  merchant  as  to  the  goods  :  these  interests  may  some- 
times conflict  with  each  other ;  and  from  that  circumstance  may 
have  arisen  the  difficulty  of  defining  the  master's  duty  under  all 
circumstances  in  any  but  very  general  terms.  The  case  now  put 
supposes  an  inability  to  complete  the  contract  on  its  original  terms 
in  another  bottom,  and,  therefore,  the  owner's  right  to  tranship 
will  be  at  end ;  but  still,  all  circumstances  considered,  it  may  be 
greatly  for  the  benefit  of  the  freighter  that  the  goods  should  be 
forwarded  to  their  destination,  even  at  an  increased  rate  of  freight ; 
and,  if  so,,  it  will  be  the  duty  of  the  master  as  his  agent  to  do  so. 
In  such  a  case,  the  freighter  will  be  bound  by  the  act  of  his  agent, 
and  of  course  be  liable  for  the  increased  freight.  The  rule  will  be 
the  same  whether  the  transhipment  be  m'ade  by  the  shipowner  or 
*the  master ;  and,  in  applying  it,  circumstances  make  it  necessary,  [  •338  j 
on  the  one  hand,  to  repose  a  large  discretion  in  the  master  or* 
owner,  while  the  same  circumstances  require  that  the  exercise  of 
that  large  discretion  should  be  very  narrowly  watched. 

Lastly,  it  was  urged,  upon  the  evidence  in  this  case,  that  the 
jury  had  not  been  warranted  in  the  conclusion  to  which  they  came 
that  the  transhipment  had  been  justified.  But  we  are  of  opinion 
that  this  was  for  their  consideration,  and  they  were  properly  told 
that  it  lay  upon  the  plaintiff  to  satisfy  them  of  the  propriety  of  the 
measure :  there  was  evidence  which  warranted  the  verdict,  and  we 
do  not  feel  willing  to  disturb  it.  Perhaps,  indeed,  the  plaintiff 
might  have  complained  of  the  manner  in  which  it  was  left  to  the 
jury ;  for  the  defendant,  with  a  full  knowledge  of  the  fact,  had 
expressly  promised  to  pay  the  freight  in  order  to  procure  the  delivery 
of  the  cargo,  and  had  thereby  obtained  it.  The  rule,  therefore,  will 
be  discharged. 

Rule  discharged. 
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1838.  REG.  V.  HALE(l). 

Upc   1 
__L'  (9  Adol.  &  Ellis,  ;i39— 342  ;  S.  C.  1  P.  &  I).  293  ;  8  L.  J.  (N.  S.)  Q.  B.  83.) 

[  ^^^  ]  A  mandamus  will  not  go  to  compel  the  lord  of  a  manor  to  grant  a  licence 

to  a  copyholder  to  demise  his  copyhold  land  on  an  alleged  custom  that  the 
tenant  may  demise  for  three  years  without  licence,  and  that,  for  licence  to 
demise  during  a  longer  term,  the  lord  shall  have  a  sum  certain  for  every 
year  of  the  term. 

Talfourd,  Serjt.  had  obtained  a  rule,  in  Trinity  Term  last, 
calling  upon  the  prebendary  of  St.  PauVs,  London,  lord  of  the 
prebendal  manor  of  Islington  in  Middlesex,  and  his  steward  of  the 
said  manor,  to  show  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  grant  to  the  Master,  Wardens,  and  Commonalty 
of  Freemen  of  the  art  or  mystery  of  Clothworkers  of  the  city  of 
London,  or  to  their  trustees,  a  licence  to  demise,  for  a  terra  of 
forty  years,  to  E.  F.  a  piece  of  ground,  parcel  of  the  said  manor, 
and  abutting  &c  ,  and  also  to  demise,  for  a  term  of  twenty-one 
years,  to  T.  F.  a  piece  of  ground,  parcel  &c.  (2). 
[  ♦340  ]  From  the  affidavits  it  appeared  that  the  Company  of  ♦Cloth- 

workers  were  copyholders  of  the  manor ;  and  facts  were  stated  to 
show  that  the  tenants  had  a  right  to  demise,  for  any  term  not 
exceeding  three  years,  without  licence,  and  that,  for  a  longer  term, 
the  lord,  for  every  licence  to  demise,  was  entitled  to  4rf.  for  every 
year  of  the  term.     In  the  same  Term  (3), 

Sir  J.  Campbell,  Attorney-General,  showed  cause : 
No  instance  can  be  found  of  a  mandamus  to  grant  a  licence.     If 

(1)  Cited  and  applied  in  Mills  v.  Judges,  Sir  J,  Campbell,  Attomey- 
Mat/or  of  Colchester  (1867)  L.R.  2  C.  P.  General,  showed  cause,  and  Tal/ourd, 
476,  487,  36  L.  J.  C.  P.  210,  217  (affd.  Serjt.  and  Sir  W.  W.  Fdhti  were  heard 
in  Ex.Ch.  (1868)  L.  E.  3  C.  P.  575).—  in  support  of  the  rule.  The  same 
B.  C  objection  was  made,  in  showing  cause, 

(2)  In  the  same  Term,  Talfourd,  which  prevailed  in  the  case  in  the  text; 
Serjt.  obtained  another  rule,  calling  on  and  Ballard  v.  Agard  (6  Vin.  Abr,  240, 
the  same  parties  to  show  cause  why  a  Copyhold  (Y.  e),  pi.  3),  was  cited  in 
mandamus  should  not  issue,  command-  support  of  the  rule,  as  showing  that  a 
ing  them  to  gi-ant  to  the  master,  Ac,  suit  would  lie  in  equity  to  compel  a  lord 
or  to  their  trustees,  a  licence  to  dig  five  to  grant  a  licence  to  let  a  copyhold, 
acres  of  brick  earth  in  their  copyhold 

premises,  parcel  of  the  said  manor,  on  Lord  t)ENMAX,  Ch.  J.,  on  thefollow- 

payment  of  the  accustomed  sum  of  21/.  ing  day  (June  14),  said  that,  considering 

for  every  such  acre.     The  aflBdavits  the  nature  of  the  alleged  custom,  the 

contained  statements  for  the  purpose  Court  were  not  satisfied  of  its  existence 

of  showing  that  the  lord  was  bound,  by  the  affidavits, 

by  the  custom  of  the  manor,  to  grant  Ruh  dischargal. 

the  licence  on  the  above  terms.  (3)  June    13th,   1838,  before   Lord 

On  the  day  on  which  the  case  in  the  Donman,  Ch.  J.,  Littledale  and  Patte- 

text  was  argued,  and  before  the  same  son,  JJ.,  abaente  Williams,  J. 
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the  lord's  licence  be  necessary,  he  is  entitled  to  refuse  it :  a  licence,         Hbo. 

ex  vi  termini,  is  matter  of  discretion.     In  Grove  v.  Biidges  (i)  a        Halk. 

custom  that,  on  payment  of  ten  years*  rent,  the  lord  should  license 

to  let  for  ninety-nine  years,  and,  if  he  refused,  the  tenant  might  do 

it  without  licence,  was  adjudged  good.     That  is  simply  a  custom 

that  the  tenant  may  let  on  payment  of  so  much  money :   if  the 

money  were  tendered,  and  the  lord  refused  the  licence,  the  tenant 

might  still  let :  so  that  no  mandamus  would  go  to  command  the  lord 

to  license.     In  Porphyry  v.  Legingham  (2)  it  was  held  a  good  custom 

for  tenants,  living  at  ten  miles'  distance,  to  be  excused  suit  of  Court 

for  twelve  months,  on  paying  &d,  to  the  lord  and  1^.  to  the  steward ; 

but  it  was  not  said  that  a  mandamus  would  go  to  compel  the  lord  to 

allow  such  excuse.    Here,  however,  the  custom  shown  is,  not  that  the 

tenant  can  demise  for  more  than  three  years  without  licence,  but  that 

the  lord,  if  he  license,  may  demand  payment  at  the  alleged  rate. 

Talfoiird,  Serjt.  and  Sir  W.  W.  Follett,  contra  :  [  ^^^  ] 

A  licence  is  no  more  a  matter  of  discretion  than  an  admittance  : 

the  lord  exercises  a  power,  but  his  exercise  of  it  is  under  the  control 

of  the  custom,  which  this  Court  will  enforce  by  mandamus.     In 

1  Scriv.  Cop.  545  (3rd  ed.)  it  is  said,  **  The  terms  upon  which  the 

lord's  licence  for  a  copyholder  to  demise  is  to  be  obtained,  must 

depend  upon  the  custom  of  each  particular  manor,  in  like  manner 

as  the  fine  on  admittance ;  but  the  licence  is  usually  either  given  in 

or  out  of  Court,  as  a  matter  of  course,  on  payment  of  a  certain  fixed 

sum  for  each  house  or  acre  of  land,  for  each  year  of  the  term  of 

the  proposed  lease ;  "  and  Kitchin  (3)  is  cited.     Here  such  a  custom 

appears :  if  the  lord  could  refuse  to  license  on  the  usual  terms,  he 

might  demand  any  sum  he  pleased,  which  would,  in  effect,  destroy 

the  right  of  the  copyholder  to  demise. 

Ctir.  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application  for  a  writ  of  mandamus  to  the  lord  of 

a  manor  to  grant  to  a  tenant  a  licence  to  demise  his  copyhold  for 

a  term  of  years.     The  only  ground  for  the  application  is  an  alleged 

custom  in  the  manor  that  the  lord  should  receive  4d.  per  annum 

for  such  a  licence. 

(1)  Cited  by  Moketon,  J.  in  P(tr-  it."    See  1  Scriven  on  Copykolda,  545 

f>hyry  v.  Legingham,  2  Keb.  344.    S,  C.  (3rd  ed.). 

cited  Gilb.  Ten.  294,  where  it  is  said,  (2)  2  Keb.  344. 

**  Yet  the  licence  seems  unnecessary  (3)  Pp.  166,  242  (3rd  ed.). 
here,  since  it  may  be  done  without 
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Rbo.  Independent  of  such  a  custom,  it  is  plain  that  the  granting  or 

Halb.  refusing  a  licence  is  a  matter  wholly  in  the  lord's  discretion  ;  and 
the  question  is,  what  is  the  operation  of  such  a  custom. 

On  the  one  hand,  it  is  said  that,  if  the  lord  can,  notwithstanding 
[  *342  ]  the  custom,  refuse  to  license  altogether,  he  *may  indirectly  extort 
a  larger  sum  for  a  licence  than  the  custom  warrants  ;  therefore  his 
discretion  must  be  taken  away.  On  the  other  hand,  it  is  argued 
that,  if  the  custom  compels  the  lord  to  license,  it  in  effect  amounts 
to  a  custom  to  demise  without  licence,  paying  4d.  per  annum ; 
which  custom  is  not  directly  asserted  or  pretended  to  exist,  but,  if  it  do 
exist,  the  tenant  may  demise  on  tendering  the  M.  per  annum  without 
danger  of  forfeiture,  and  does  not  want  the  assistance  of  this  Court. 

No  instance  is  to  be  found  of  this  Court  granting  a  mandamus  to 
the  lord  to  license  under  any  circumstances.  It  is  said  to  have 
been  decided  that  he  may  be  compelled  to  do  so  in  equity  (i) ;  but 
the  authority  cited  is  by  no  means  clear  or  satisfactory. 

Under  these  circumstances,  we  are  of  opinion  that  the  rule  for 

a  mandamxLs  must  be  discharged. 

Rvle  discharged, 

1838.  EVANS  V.  JAMES  ELLIOT,  SAMUEL  ELLIOT  and 

^"±1'  PATRICK  (2). 

r  342  ]  (9  Adol.  &  Ellis,  342—356;  S.  C.  1  P.  &  D.  256;  8  L.  J.  (N.  S.)  a  B.  51.) 

Where  a  mortgagor  in  possession  makes  a  lease,  after  the  mortgage, 
reserving  rent,  the  mortgagee  cannot,  by  merely  giving  the  lessee  notice 
of  the  mortgage,  and  that  principal  and  interest  are  in  arrear,  and  requiring 
the  lessee  to  pay  the  rent  to  him,  make  the  lessee  his  tenant,  or  entitle 
himself  to  distrain  for  rent  subsequently  accruing  under  the  terms  of 
the  lease. 

Nor,  if,  after  the  mortgagee's  death,  his  executors  distrain  for  rent 
accrued  before  his  death,  but  after  the  notice,  and  avow  upon  a  holding  by 
the  lessee  under  the  terms  of  the  original  lease,  as  tenant  to  the  mortgagee, 
will  such  an  avowry  be  supported  by  proof  that,  after  the  mortgagee's  death, 
the  lessee  paid  the  executors  rent,  in  sums  and  at  periods  corresponding  to 
the  reservation  in  the  lease,  and  recognised  them  as  his  landlords  by  letter; 
such  a  recognition  not  having  relation  back  to  the  notice. 

Quoire,  how  far  the  mortgagee  by  his  own  conduct,  as  by  permitting  the 
mortgagor  to  remain  in  possession  and  to  lease,  without  interfering,  may 
preclude  himself  from  treating  the  mortgagor  and  his  lessee  as  trespassers  ? 

Keplbvin.      Avowry  by  James  Elliot  and   Samuel  Elliot,  and 
cognisance  by  Patrick,  as  their  bailiff,  for  27Z.  10«.  rent,  for  half 

(1)  See  p.  518,  n.,  ante.  Municipal  Permanent  Building  Society 

(2)  CompsLieJohnaofiy,  Janes, -p.lHy       v.    Smith  (1888)  22   Q.   B.    Div.   70, 
post;    Underhay    v.     Read   (1887)    20       58  L.  J.  Q.  B.  61.— R.  0, 

Q.  B.  Div.  209,  57  L.  J.  Q.  B.  129 ; 
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a  year  ending  29th  September,  1882,  stating  the  locu^  in  quo  to       kvans 
have  been,  before  and  *on  and  after  that  day,  held  and  enjoyed       Elliot. 
by  plaintiff  as  tenant  thereof  to   Samuel  Elliot  deceased,  under       [  *343  ] 
a  demise  at  a  rent  of  55Z.,  payable  half  yearly,  to  wit  25th  March 
and  29th  September  ;  and  that,  after  the  said  272.  10«.  became  due, 
Samuel  Elliot  died,  and  made  the  defendants  James  Elliot  and 
Samuel  Elliot  his  executors.     There  was  also  another  avowry  and 
cognisance,  which  led  to  a  demurrer,  on  which  judgment  was  given 
for  the  plaintiff.     See  Evans  v.  EUiot  (i). 

Fleas  in  bar,  to  the  first  avowry  and  cognisance,  1.  Kiens  in 
arrere.     2.  Non  tenuit  modo  et  forma.     Issues  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Brecknockshire 
Summer  Assizes,  1886,  the  plaintiff  proved  that,  in  1880,  Philip 
Elliot,  being  then  in  possession  of  the  locus  in  quo^  granted  to  the 
plaintiff  a  lease  (or  agreement  for  a  lease),  for  a  term  of  eleven 
years,  at  55Z.  per  annum,  payable  as  stated  in  the  pleadings ;  and 
that  the  plaintiff  took  possession  under  the  lease,  and  held  till  the 
time  of  the  distress,  which  was  made  in  November,  1884.  The 
plaintiff  paid  rent  to  Philip  till  Michaelmas,  1882,  including  the 
rent  thto  due.  The  defendants  proved  that,  by  indenture  of 
11th  August,  1827,  between  Philip  Elliot,  of  the  first  part,  and 
the  testator  Samuel  Elliot,  of  the  second  part,  in  consideration 
of  1,100Z.  paid  to  Philip  by  the  testator,  Philip  bargained,  sold,  and 
demised  to  him  the  locus  in  quo,  habendum  to  the  testator,  his 
executors,  &c.,  for  1,000  years,  subject  to  a  proviso  for  cesser  of  the 
term  on  repayment  of  the  1,100Z.  with  interest.  Philip  continued 
in  possession;  but,  the  interest  having  become  in  arrear,  the 
testator,  on  8rd  *May,  1832,  gave  the  plaintiff  notice  of  the  mort-  [  •344  ] 
gage  and  that  the  principal  and  a  considerable  sum  for  interest 
were  due ;  adding,  "  I  do  therefore  give  you  notice  not  to  pay  any 
rent  now  due,  or  hereafter  to  become  due,  from  you,  for  the  said 
messuages,"  &c.,  **  to  the  said  Philip  Elliot,  or  to  any  other  person 
or  persons  on  his  behalf,  but  to  pay  the  same  rent  and  arrears 
of  rent  to  me,"  &c.  The  testator  died  in  December,  1832,  leaving 
the  defendants  James  and  Samuel  Elliot  his  executors.  The 
plaintiff  on  two  occasions  paid  half  a  year's  rent,  27Z.  10«.,  to  the 
executors,  at  periods  corresponding  to  the  reservation  in  the  lease ; 
and  he  wrote  to  them  letters  in  which  he  requested  them  to  perform 
certain  repairs  on  the  property,  saying,  "  I  am  satisfied  I  cannot 
live  under  you  as  tenant,  unless  you  will  put  tbQ  building  more 

(1  j  6  Ad.  &  El.  143, 
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Evans       comfortable,"  and  "you  cannot  expect  of  one  to  build  on  your 

Elliot.      premises.'*     The  Lord  Chief  Justice,  on  these  facts,  considered 

that  the  defendants'  case  was  made  out,  and  directed  a  verdict  for 

them.     Li  Michaelmas  Term,  1836,  Chilton  obtained  a  rule  for  a 

new  trial,  on  the  ground  of  misdirection.     In  Hilary  Term  last  (i), 

Evans  and  Xicholl  showed  cause  : 

«  It  will  be  contended  that  notice,  by  the  mortgagee,  to  a  party 
who  has  become  tenant  under  a  lease  granted  by  the  mortgagor 
after  mortgage,  does  not  make  him  tenant  to  the  mortgagee 
under  such  lease;  and  the  (Ucta  in  Partington  v.  Woodcock  (2) 
will  be  referred  to.  In  that  case  it  was  urged,  on  the  authority 
[  *345  ]  of  Pope  V.  Biggs  (3),  that  the  *mortgagor's  tenant  may  show, 
against  the  mortgagor,  that  the  mortgagee,  under  a  mortgage 
prior  to  the  commencement  of  the  tenancy,  has  demanded  the 
rent :  upon  which  Patteson,  J.  remarked  that  he  never  could  see 
how  notice  could  make  the  mortgagor's  tenant  tenant  to  the 
mortgagee  at  the  former  rent,  though  a  new  tenancy  might  be 
created  at  the  old  rent:  and  Littledale,  J.  seemed  to  think 
that  the  mortgagee  had  no  remedy  but  ejectment.  Partington  v. 
Woodcock  (4)  can  scarcely  be  considered  an  authority,  for  no 
formal  judgment  was  given ;  so  that  Pope  v.  Biggs  (3)  is  not 
over-ruled.  The  language  of  Bayley,  J.,  in  Pope  v.  Biggs  (3), 
goes  quite  as  far  as  is  requisite  for  the  defendants'  case  here. 
''  I  have  no  doubt,  that  in  point  of  law,  a  tenant  who  comes  into 
possession  under  a  demise  from  a  mortgagor,  after  a  mortgage 
executed  by  him,  may  consider  the  mortgagor  his  landlord  so 
long  as  the  mortgagee  allows  the  mortgagor  to  continue  in 
possession  and  receive  the  rents;  and  that  payment  of  the  rents 
by  the  tenant  to  the  mortgagor,  without  any  notice  of  the 
mortgage,  is  a  valid  payment.  But  the  mortgagee,  by  giving 
notice  of  the  mortgage  to  the  tenant,  may  thereby  make  him  his 
tenant,  and  entitle  himself  to  receive  the  rents.  It  is  undoubtedly 
a  well  established  rule,  that  a  lessee  cannot  dispute  the  title  of 
his  lessor  at  the  time  of  the  lease,  but  he  is  at  full  liberty  to 
show  that  the  lessor's  title  has  been  put  an  end  to."  The 
acquiescence  of  the  tenant  is  not  there  considered  requisite,  but 

(1)  January  27tli,  1838,  before  Lord      5  N.  &  M.  672). 

Denman,  Ch.  J.,  Littledale,  Williams  (3)  32  R.  R.  665  (9  B.  &  C.  245). 

and  Coleridge,  JJ.  (4)  45  R.  R,  692  (6  Ad.  &  El.  690). 

(2)  45  R.  R.  592  (6  Ad,  &  El.  690 ; 
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only  notice,  which  is  said  to  have  the  effect  of  attornment.  The  evanb 
situation  in  which  the  mortgagor  in  possession  legally  stands  elliot. 
has  been  differently  *descril)ed.  It  is  now  agreed  that  a  mort-  [  '346  ] 
gagor  cannot  bring  ejectment  or  trespass.  In  Doe  d.  Koifers  v. 
Cadwallculer  (i)  it  was  held  that  the  mere  receipt  of  interest  by 
the  mortgagee  is  not  an  admission  that  the  mortgagor,  or  his 
tenant,  is  in  lawful  possession  of  the  premises  at  the  time: 
but  Lord  Tenteeden  there  recognised  the  authority  of  Doe  d. 
Whitaker  v.  Hales  (2),  where  such  an  admission  was  implied  from 
the  mortgagee  having  demanded  the  rent  of  the  tenant  by  way 
of  payment  of  the  interest,  and  threatened  a  distress.  It  is 
true  that  Littlbdalb,  J.,  in  Doe  d.  Rogers  v.  Cadwallader  (i), 
questioned  that:  but  in  the  present  case  there  is  a  demand  by 
the  mortgagee  of  rent,  as  rent ;  a  payment  of  it ;  and  letters 
afterwards  recognising  the  relation  of  tenant  and  landlord ;  so 
that  there  is  a  virtual  attornment.  Stat.  4  Ann.  c.  16,  ss.  9, 10, 
gives  the  effect  of  attornment  to  notice  in  the  cases  there 
mentioned,  when  the  tenant  remains  in  possession.  An  attorn- 
ment relates  back  to  the  accruing  of  the  title;  that  is,  in  the 
present  case,  to  the  notice.  After  this  the  tenant  could  not  deny 
the  mortgagee's  title  as  landlord,  nor  could  the  mortgagee  treat  the 
tenant  as  a  trespasser.  In  Pope  v.  Biggs  (3)  Parke,  J.  says  that 
**  The  mortgagor  may  be  considered  as  acting  in  the  nature  of  a 
•bailiff,  or  agent,  for  the  mortgagee." 

(Lord  Denman,  Ch.  J. :  If  the  mortgagor  made  the  lease 
as  agent  to  the  mortgagee,  the  mortgagee  has  been  landlord 
throughout.) 

The  mortgagee  takes  to  the  contract :  it  is  like  an  assignment  of 
the  reversion. 

(Lord  Denman,  Ch.  J. :  But  nothing  is  assigned  after  the  lease.) 

In  Moss  V.  Gallimore  (4)  *Lord  Mansfield   said   that   the   mort-       [  *347  ] 
gagor  was  not  tenant  at  will  to  the  mortgagee  properly,  but  only 
quodnm  modo.      In  Keech,  lessee  of    Wanie,  v.  Hall  (5)    he   had 
been  understood  to  describe  the  mortgagor  as  tenant  at  will.     In  a 
case  later  than  Partington  v.  W(X)dcock  (6),  namely  Doe  d.  Jones 

(1)  36  E.  R.  633  (2  B.  &  Ad.  473).  (5)  1  Doug.  21.     See  notes  on  this 

(2)  33  R.  R.  483  (7  Ring.  322).  case  and  Moss  v.  OalUmore,  in  1  Smith's 

(3)  32  R.  R.  665  (9  B,  &  C.  245).  Leading  Cases,  295,  315. 

(4)  1  Doug.  279.  (6)  45  R.  R.  592  (6  Ad.  &  El.  690). 
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Evans       y.   Williams  (i),  Pattbson,  J.  said,  "One  is  much  at  a  loss  as  to 

r. 

Elliot,  the  proper  terms  in  which  to  describe  the  relation  of  mortgagor 
in  possession  and  mortgagee.  In  Partridge  v.  Bere  (2)  such  mort- 
gagor is  held  to  be  tenant  to  the  mortgagee ;  sometimes  he  is  said 
to  be  the  bailiff  of  the  mortgagee ;  and  in  a  late  case  (3)  Lord 
Tenterden  said  that  his  situation  was  of  a  peculiar  character. 
But  it  is  clear  that  his  possession  is,  at  all  events,  not  adverse 
to  the  title  of  the  mortgagee."  The  mortgagee,  therefore,  could 
not  treat  the  mortgagor,  or  those  hplding  under  him,  at  any 
rate  after  notice,  as  trespassers.  That  being  so,  if  he  cannot 
proceed  for  the  rent  he  is  without  remedy.  Pope  v.  Biggs  (4) 
is  confirmed  in  Waddilove  v.  Barnett  (5) ;  it  was  also  cited  in 
Vallance  v.  Savage  (6),  and  Tindal,  Ch.  J.  there  said,  afterwards, 
"Even  in  the  case  of  mortgagor  and  mortgagee,  whose  interests 
are  adverse,  acts  of  the  mortgagor  assented  to  by  the  mortgagee 
are  considered  as  acts  of  the  mortgagee.''  Here,  also,  nothing 
is  said  of  the  necessity  of  acquiescence  by  the  tenant.  It  will 
be  suggested   that   Pope  v.  Biggs  (4)  is  impugned   by   Rogers  v. 

[•348]  Humphreys  (7).  That  case,  however,  *decides  only  the  relation 
of  the  mortgagee  to  a  party  coming  in  under  the  mortgagor's 
lease,  made  after  mortgage,  where  no  notice  has  been  given,  and 
where  there  has  been  no  payment  of  rent  or  acceptance  of  it: 
but  it  is  said  that,  where  there  has  been  such  payment  and 
acceptance,  the  remedy  would  depend  on  the  particular  circum- 
stances of  the  case,  and  a  relation  of  landlord  and  tenant  is 
created  between  the  mortgagee  and  the  tenants. 

(Coleridge,  J. :  Is  the  notice  to  have  a  different  effect  according 
as  the  lease  is  by  deed  or  not  ?  Do  you  say  that  the  mortgagee 
comes  in  as  if  his  name  were  incorporated  in  the  lease  ?  Is  there  a 
new  tenancy  created,  or  is  the  old  continued  ?) 

As  between  the  mortgacree  and  the  tenant,  the  facts  are  tantamount 
to  a  recognition,  by  the  mortgagee,  of  the  mortgagor's  authority 
to  grant  the  lease :  the  tenant,  therefore,  holds  on  the  old  terms. 
The  principal  claims  the  benefit  of  the  contract  made  by  his  assent, 
as  in  The  Duke  of  Norfolk  v.  Worthy  (8).     Alchome  v.  Oomme  (9)  is 

(1)  44  E.  R.  421  (5  Ad.  &  El.  291).  (5)  2  Bing.  N.  0.  538. 

(2^  24  B.  R.  487  (5  B.  &  Aid.  604).  (6)  7  Bing.  595. 

(3)  Perhaps  Doe  d.  Rohy  v.  Maisey,  (7)  43  B.  B.  340  (4  Ad.  &  El.  299). 
32  E.  R.  548  (8  B.  &  C.  767).  (8)  10  B.  R.  749  (1  Camp.  337). 

(4)  32  B.  B.  665  (9  B.  &  C.  245).  (9)  2  Bing.  54. 
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distinguishable.     According  to  the  plea  in  bar  there,  the  tenant       Evans. 
was  distrained  gn  by  his  lessors,  who  claimed  under  the  mortgagor ;       Elliot. 
and  the  plea  insisted  on  want  of  title  in  the  lessors  at  the  time  of 
the  lease ;  at  least  the  plea  was  so  construed  by  the  Court. 

Sir  W.  W.  FoUeit,  Chilton,  and  E,  V.  iViUiams,  contra: 

First,  laying  out  of  consideration  acquiescence  by  the  tenant,  the 
mortgagee  cannot,   by  giving  notice,  entitle  himself  to  distrain, 
where  the  lease  has  been  granted  after  mortgage.     The  notion  that 
the  mortgagee  has   such  a  power  has  arisen   from   a   confusion 
between  legal  *and  equitable  rights.    Legally,  the  mortgagor's  lease       [  *349  ] 
is  a  lease  by  a  party  having  no  title,  or,  at  the  most,  being  merely 
a  tenant  at  will  or  by  sufferance,  and  therefore  without  power  to 
lease.     The  legal  owner  is  the  mortgagee.     So  far  the  cases  are 
all  consistent,  from  Keech,  lessee  of  Warne^  v.  HcM  (i)  to  Doe  d. 
Rogers  v.  Cadwallader  (2) ;  there  is  no  doubt  that  the  mortgagee, 
if  he  will,  and  if  he  abstain  from  giving  notice,  may  treat  the  tenant 
as  a  trespasser.      It  is  true  that  the  mortgagee  may  so  act,  as 
in  Doe  d.  Whitaker  V.  Hales  (3),  that  he  precludes  himself  from 
insisting  upon  his  right.    In  this  respect  the  case  is  no  more  than 
that  of  a  lease  made  by  any  party  without  colour  of  title  ;  the  real 
owner  may,  by  his  conduct,  preclude  himself  from  treating  the 
lessee  as  a  trespasser.     But  it  is  contended,  on  the  other  side, 
that  the  mortgagee  has   the  option   of  treating  the  tenant  as  a 
trespasser,  or  as  his  tenant.    This  suggests  the  question,  whether 
the  tenancy  be  the  old  or  the  new  one.     Suppose  the  mortgagor 
to  have   leased  by  deed  for  twenty-one  years,  with  covenants : 
can  it  be  contended  that  the  mortgagee  becomes  the  lessor  and 
the   covenantee,   under   this   instrument,   by  virtue  of   a  notice 
given  by  him  to  the  lessee  and  covenantor  ?     The  diflSculty  is  the 
same  where  the  lease  is  without  deed.     The  parties  may  enter 
into  a  new  lease,  and  create  a  fresh  relation  of  landlord  and 
tenant,  as  any  owner  of  land   may  with   a  stranger.     So,  too, 
circumstances  might  arise  on  which  an  action  for  use  and  occupa- 
tion might  be  founded.     But  the  defendants  here  are  to  show  that 
the  plaintiff  held  under  the  old  lease  and  on  the  old  *terms.    Moss       [  'SSO  ] 
v.   Galliinare  (4)  is  inapplicable :  there  the  lease  had   been  made 
before  the  mortgage,  which  therefore  was  in  effect  an  assignment 
of  the  reversion ;  and  notice  from  the  assignee  to  the  tenant  was 

(1)  1  Doug.  21.  (3)  33  B.  B.  483  (7  Bing.  322). 

(2)  36  B.  B.  633  (2  B.  &  Ad.  473).  (4)  1  Doug.  279. 
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KvAics  necessary  under  stat.  4  Ann.  c.  16,  ss.  9,  10.  If  Pope  v.  Biggs  (i) 
Elliot.  be  correctly  reported,  it  must  be  admitted  that  the  language  of 
Bayley,  J.  is  strongly  against  the  plaintiff  in  the  present  case, 
though  the  actual  decision  was  on  a  point  which  does  not  arise 
here.  But  the  doctrine  which  appears  to  have  been  there  laid  down 
cannot  be  supported.  The  learned  Judge  remarks  that  a  leasee 
is  at  liberty  to  show  that  his  lessor's  title  has  been  put  an  end  to. 
But,  where  the  mortgage  is  prior  to  the  lease,  the  defence  amounts 
to  saying  that  the  lessor  had  no  title  at  the  time  of  the  demise. 
Upon  these  facts,  the  only  title  which  the  lessor  had  was  one  by 
estoppel,  good  as  between  him  and  his  lessee,  but  not  otherwise. 
The  learned  Judge  adds,  "  There  is  another  rule  of  law,  viz.  that 
the  mortgagor  cannot  dispute  the  title  of  the  mortgagee."  But  the 
question  between  the  mortgagor  and  mortgagee  would  turn,  not 
upon  a  general  principle  of  law,  but  upon  the  effect  which  the 
mortgage  deed  had  had  in  passing  the  property  from  one  to  the 
other.  And  the  remarks  said  to  have  been  made  by  his  Lordship 
on  Keech,  lessee  of  Waime,  v.  Hall  (2)  are  inaccurate.  He  represents 
that  case  as  showing  that,  though  the  lessee,  m  the  case  of  a  lease 
after  mortgage,  deny  that  the  mortgagor  ever  had  anj'  interest,  he 
may  say  that  the  mortgagor  had  a  defeasible  title,  and  that  such  title 
has  since  been  defeated  ;  and,  in  support  of  this,  he  points  out  that 
[  •351  ]  the  mortgagee  might  have  evicted  the  tenant,  which  *  would  be  an 
answer  to  an  action  by  the  mortgagor  for  the  rent ;  and  that  it  was 
not  necessary  for  the  mortgagee  to  bring  ejectment,  if  the  tenants 
were  willing  to  attorn  and  pay  rent.  Now,  though  an  actual  eviction 
would  he.  an  answer  to  the  mortgagor's  action  against  his  tenant,  a 
liability  to  defeasance  by  title  paramount,  existing  at  the  time  of 
the  lease,  is  no  answer.  And  attornment  would  have  no  effect : 
stat.  4  Ann.  c.  16,  ss.  9, 10,  applies  only  to  the  case  of  an  assign- 
ment of  the  reversion,  not  to  a  claim  paramount  to  the  lessor's 
original  title.  Doe  d.  Whitaker  v.  Hales  (3)  has  been  questioned  by 
LiTTLBDALB,  J.  in  Doe  d.  Rogers  v.  Cadwallader  (4)  ;  but,  supposing 
it  correctly  decided,  it  shows  only  that  a  mortgagee  may,  by  his 
own  acts,  preclude  himself  from  treating  the  mortgagors  lessee, 
under  a  lease  made  after  mortgage,  as  a  trespasser ;  not  that  the 
mortgagee,  by  his  own  act,  can  make  the  lessee  his  tenant  under 
the  old  lease.     The  plea  in  Alchome  v.  Gomme  (5)  would  have  been 

(1)  32  E.  E.  665  (9  B.  &  C.  246).  (4)  36  E.  B.  633  (2  B.  &  Ad.  473). 

(2)  1  Doug.  21.  (5)  2  Bing.  64. 

(3)  33  E.  E.  483  (7  Bing.  322). 
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good  if  the  doctrine  here  contended  for  hy  the  defendants  were  Evans 
correct.  There  Best,  Ch.  J.  points  out  that  the  fetatutes  relating  elliot. 
to  attornment,  4  Ann.  c.  16,  ss.  9,  10,  and  11  Geo.  II.  c.  19,  s.  11, 
have  nothing  to  do  with  the  case.  The  question  also  necessarily 
arose  in  Rogers  v.  Humphreys  (l),  the  Court  laying  down  the  rule  as 
to  both  cases,  of  a  lease  created  before  the  mort^^age,  and  one 
created  after ;  and  they  held  that,  in  the  latter  case,  the  mortgagee 
could  not  distrain  on  the  lessee  unless  the  lessee  chose  to  pay  rent 
to  him,  and  he  chose  to  accept  it.  The  dicta  in  Partington  v. 
Woodcock  (3)  are  also  decisive  on  *the  point.  The  mortgagee,  [  *352  ] 
though  in  equity  the  mortgage  is  considered  only  as  a  pledge,  is  in 
law  the  absolute  owner  of  the  estate.  It  is  argued  that  the  mort- 
gagee may  adopt  the  mortgagor's  contract.  But  it  has  been  shown 
that  he  may  treat  the  lessee  as  a  trespasser ;  and  can  he  have  an 
option  whether  he  will  treat  him  as  trespasser  or  tenant  ?  How  can 
a  man  be  a  party  to  a  lease,  by  subsequent  ratification,  when  neither 
the  original  lessor  nor  original  lessee  contracted  with  reference  to 
such  party  ?  It  is  impossible  to  make  the  mortgagee  a  party  to  the 
covenants  and  other  terms  of  the  original  lease.  In  Doe  d.  Mann  v. 
Walters  (3)  the  Court  clearly  considered  that  a  party  giving  notice 
to  quit  on  behalf  of  a  landlord  must  have  the  landlord's  authority 
at  the  time,  and  that  a  subsequent  recognition  is  not  enough. 

Secondly,  as  to  the  alleged  acquiescence  by  the  tenant.  At  the 
time  when  the  rent  was  due  for  which  the  avowry  is  made,  nothing 
had  taken  place  but  the  notice.  It  is  impossible  to  infer  from  the 
subsequent  transactions  between  the  plaintiff  and  the  mortgagee's 
executors,  an  agreement  to  become  tenant  to  the  deceased  mortgagee, 
taking  effect  by  relation,  antecedently  to  the  accruing  of  the  rent 
in  question. 

(Lord  Denman,  Ch.  J. :  I  think  you  need  not  press  this  point : 
I  thought  the  recognition  by  payment  of  rent  came  to  very  little ; 
and  I  was  not  desired  to  put  it  to  the  jury  as  evidence  of  a  previous 
tenancy  to  the  deceased  mortgagee.) 

Besides,  to  support  this  avowry,  the  recognition  must  be  of  a  tenancy 
under  the  terms  of  the  alleged  demise  by  the  mortgagee,  which 
cannot  be  inferred.     Nothing  can  be  implied  but  *a  new  tenancy :       [  •353  ] 
that,  however,  would  be  no  answer  to  the  plaintiff's  case  here. 

Cur.  adv.  vult. 

(1)  43  B.  B.  340  (4  Ad.  &  El.  299).  (3)  34  B.  B.  522  (10  B.  &  C.  626). 

(2)  45  B.  B.  592  (6  Ad.  &  El.  690). 


588  1888.     Q.  B.     9  At).  &  fcL,  858—554.  [e.r. 


Evans       Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

r. 

Elliot.  This  case  was  fried  before  me  at  the  Brecon  Summer  Assizes,  1836. 

It  was  a  case  of  replevin,  the  distress  having  been  taken  by  a 
mortgagee,  who  had  become  such  previously  to  the  lease  granted 
by  the  mortgagor  to  the  plaintiff.  The  mortgage  mt)ney  being 
unpaid,  the  mortgagee  gave  notice  to  the  tenant  to  pay  him  the 
rent)  and  distrained  on  his  refusal  to  do  so.  Stripped  of  some 
immaterial  circumstances,  the  question  was  thus  nakedly  raised, 
whether  the  tenant  of  a  mortgagor,  by  virtue  of  a  lease  posterior  to 
the  mortgage,  becomes  tenant  to  the  mortgagee  as  soon  as  the  latter 
gives  him  notice  that  there  is  a  mortgage,  and  that  the  money  has 
not  been  paid.  On  the  authority  of  Pope  v.  Biggs  (i)  and  IVaddilove 
V.  Barnett  (2)  I  was  of  opinion,  at  the  trial,  that  this  question  must 
be  answered  in  the  affirmative.  And  the  language  of  some  of  the 
Judges  in  the  former  case  may  be  thought  to  warrant  the  opinion, 
though  there  the  question  was,  whether  payments  were  protected, 
not  whether  the  relation  of  landlord  and  tenant  arose.  On  hearing 
the  case  argued,  and  more  reflection,  I  am  however  now  convinced 
that,  by  the  mere  fact  of  notice  that  the  mortgage  money  remained 
unpaid,  the  mortgagee  cannot  forthwith  cause  the  tenant  to  hold 
of  the  mortgagee.     I  am  led  to  this  conclusion  by  the  injustice 

I  *864  ]  which  I  think  would  result  from  declaring  that  *he  possesses  this 
privilege.  As  against  the  mortgagor,  he  might  take  possession  the 
moment  the  condition  is  broken  ;  but,  if  he  chooses  to  permit  him 
to  retain  possession,  and  to  lease  the  premises,  as  owner,  I  think  he 
cannot  afterwards  tell  the  lessee  that  he  was  deceived,  and  that 
the  mortgagor  was  not  the  owner.  The  tenant  clearly  cannot  deny 
his  lessor's  title,  or  protect  himself  against  him  by  paying  his  rent  to 
any  other  person.  Can  the  law  then  permit  another  to  come  forward 
and  say,  "  I  am  the  real  owner ;  and  that  character  was  assumed  by 
the  mortgagor  by  my  consent :  while  you  thought  you  were  dealing 
with  him,  you  were  in  fact  dealing  with  me  for  the  rent  you  may 
have  already  paid  to  him  :  I  also  claim  the  right  to  distrain"  ?  The 
tenant's  attornment  is  at  least  necessary  to  create  this  relation :  and 
we  are  all  clearly  of  opinion  that  the  subsequent  attornment,  which 
was  proved  in  this  case,  cannot  have  the  effect  of  setting  up  the 
mortgagee's  title  by  relation  from  the  period  when  notice  was  given. 
Thus  far  we  are  agreed :  and  the  rule  must  be  made^absolute  for 
a  new  trial. 

(1)  32  R.  R.  665  (9  B.  &  C.  245).  (2)  2  Bing.  N.  C.  638. 
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But  it  is  propfer  to  state  that  the  delay  in  giving  our  judgment       Bvanb 
has  been  occasioned,  in  a  great  degree,  by  my  own  doubt  of  the      blliot. 
soundness  of  a  doctrine  which  was  strongly  pressed  upon  the  Court 
in  argument,  as  the  medium  by  which  the  result  must  be  attained. 

.This  argument  was,  that  the  mortgagee  may  always  treat  both 
the  mortgagor  and  all  who  claim  under  him  as  trespassers ;  and 
that,  for  that  reason,  the  mortgagor's  lessee  cannot  become  the 
tenant  of  the  mortgagee.  My  learned  brothers  are,  I  believe, 
disposed  to  assent  to  this  proposition,  which,  generally  speaking," 
is  certainly  not  to  be  questioned.  But,  for  my  own  part,  I  wish  to 
*guard  myself  against  being  understood  to  adopt  it  as  universal.  [  '^ss  ] 

The  contrary  must,  I  think,  be  admitted, — that  a  mortgagee  may 
so  bind  himself  by  his  own  conduct  as  to  be  precluded  from  treating 
the  rdortgagor's  lessee  as  a  trespasser :  what  conduct  might  amount 
to  a  recognition,  seems  to  me  to  be  rather  matter  of  evidence  than 
of  law :  but  I  confess  that  Doe  d.  Whitaker  v.  Hales  (i)  appears 
to  me,  though  doubted  by  my  brother  Littlbdalb  in  Doe  d. 
Rogers  v.  Cadwallader  (2),  to  be  well  decided.  I  am  by  no  means 
prepared  to  admit  that  a  jury  would  not  be  warranted  in  inferring 
a  recognition  of  the  tenant's  right  to  hold  from  the  mere  circum- 
stance of  the  mortgagee's  knowingly  permitting  the  mortgagor 
to  continue  the  apparent  owner  of  the  premises,  as  before  the 
mortgage,  and  to  lease  them  out,  exactly  as  if  his  property  in 
them  continued. 

The  well-known  case  of  Keech,  lessee  of  Wame^  v.  HaU  (8)  is 
generally  considered  as  an  authority  the  other  way:  but  Lord 
Mansfield  was  not  there  laying  down  the  law  upon  the  subject  so 
much  as  explaining  his  own  view  of  the  manner  in  which  mortgagor 
and  mortgagee  commonly  regard  one  another  in  fact.  I  must  add 
that  some  misconception  may  have  arisen  on  this  subject,  from 
the  care  the  Courts  have  employed  in  correcting  an  acknowledged 
error  of  the  same  great  Judge,  the  error  of  supposing  that  the  right 
to  recover  in  ejectment  could  depend  on  anything  but  the  legal 
right  of  possession.  This  most  frequently  follows  the  legal  estate ; 
though  Lord  Mansfield  was  disposed  in  some  cases  to  transfer  it 
to  him  in  whom  no  more  than  *an  equitable  title  was  vested.  A  [  •366  ] 
strong  assertion  of  the  right  of  the  mortgagee  in  such  a  case  against 
the  mortgagor  may  have  led  to  the  notion  that,  as  against  the  former, 
not  only  the  latter,  but  all  claiming  under  him,  must  be  wrong-doers, 

(1)  33  B.  R.  483  (7  Bing.  322).  (3)  1  Doug,  21. 

(2)  36  B.  B.  633  (2  B.  &  Ad.  473). 

E.R. — ^vol.  xLvm.  84 
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Evans       without  adverting  to  the  possibility  of  the  right  of*  possession  being 
Elliot.       recognised  in  another  by  the  person  enjoying  the  legal  estate. 

Rule  absolute  for  new  trial. 


[375] 


1838.  HUTCHINSON    and    Another,    Assignees    of    Hunt, 

Dee.  1.  ' 

A  Bankrupt,  v.  HEYWORTH  and  Others. 


(9  Adol.  &  EUis,  375—405 ;    S.  0.  1  P.  &  D.  266  ;    W.  W.  &  D.  730 ;    8  L.  J. 

(N.  S.)  Q.  B.  17.) 
II.,  a  manufacturer,  had  been  accustomed  to  consign  goods  by  the  agency 
of  0.  &  Co.,  commission  merchants,  to  houses  in  America,  for  sale  on  H.'s 
account.  O.  &  Co.  made  advances  to  H.  on  the  consignments,  received  the 
proceeds  as  his  agents,  and  accounted  to  him,  repaying  themselves  their 
commission,  advances,  and  other  charges.  In  1831,  H.,  being  indebted  to 
0.  &  Co.  for  such  advances  and  charges,  and  likewise  owing  5,000^.  to  his 
own  bankers,  wrote  to  0.  &  Co.,  authorising  them,  after  paying  themselves 
their  balance  out  of  the  net  proceeds  of  H.*s  shipments  down  to  that  date, 
to  pay  B.  &  Co.,  the  bankers,  half  the  remainder  of  such  proceeds,  so  that 
the  payment  should  not  exceed  5,0002.  0.  &  Co.  thereupon  wrote  to 
E.  &  Co.,  stating  that  they,  agreeably  to  H.'s  authority,  engaged  to  pay 
R.  &  Co.  (after  liquidating  their  own  balance)  a  proportion  of  the  remaining 
proceeds,  &c.  (as  in  II.'s  letter),  in  consideration  of  B.  &  Co.  guaranteeing 
O.  &  Co.  from  claims  by  any  other  party  in  consequence  of  such  pay- 
ment. B.  &  Co.  then  wrote  to  O.  &  Co.  that,  understanding  from  H.  that 
O.  &  Co.  had  agreed  to  pay  any  surplus  balance,  &c.  (as  in  H.*s  letter), 
they,  B.  &  Co.,  agreed  to  guarantee  O.  &  Co.  against  such  other  claims.  A 
few  days  before  this  correspondence,  H.  had  transmitted  to  0.  &  Co.  a  letter 
of  authority  resembling  that  afterwards  sent,  and  had  seen  a  draft  of  a 
letter  from  them  to  B.  &  Co.,  like  that  afterwards  sent  by  O.  ft  Co.  to 
B.  &  Co.,  claiming  a  guarantee  as  above:  but  this  first  authority  was 
revoked,  and  never  acted  upon.  In  1833  H.  became  bankrupt.  The 
assignees  gave  O.  &  Co.  notice  not  to  make  any  payments  out  of  H.*8 
effects,  except  to  them.  Afterwards  0.  &  Co.  received  proceeds  of  sales 
from  the  houses  abroad,  and  paid  them  over  to  B.  ft  Co.  according  to  the 
authority  given  by  H.  The  assignees  sued  O.  ft  Co.  for  the  amount  as 
money  had  and  received  to  their  use  :  Held  {inter  alia), 

1.  That  the  letter  did  not  require  a  stamp  as  an  Inland  Bill  under  the 
Act  (since  repealed)  55  Oreo,  III.  c.  1 84. 

2.  That  the  transaction  between  H.,  O.  ft  Co.,  and  B.  ft  Co.,  was  either 
a  valid  appropriation,  or  equitable  assignment,  of  funds  to  the  amount  of 
5,000/.  in  favour  of  B.  ft  Co.,  and  was  not  revoked  by  II.*s  bankruptcy. 

Assumpsit  for  money  had  and  received.  Pleas :  1.  Non  assumpsit. 
2.  Payment  before  action  brought.  3.  A  payment  into  Court. 
On  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Liverpool  Summer 
Assizes,  1835,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  action  was  brought  by  the  plaintiffs  as  the  assignees  of 
Hunt,  to  recover  fi, OOOZ.  and  interest.     The  bankrupt,  William 
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Hunt,  is  the  surviving  partner  of  the  *firm  of  Hunt  and  Jenkinson,  Hutchinson 
woollen  manufacturers  at  Eochdale.  The  defendants  are  commis-  heywobth. 
sion  merchants  and  agents  at  Liverpool,  under  the  firm  of  Ormerod  [  *376  ] 
Heyworth  &  Co.  For  many  years  preceding  the  bankruptcy,  Hunt 
and  Jenkinson  had  been  in  the  habit  of  consigning  their  manu- 
factured goods  through  the  defendants  to  certain  mercantile 
establishments  in  America,  which  are  mentioned  in  the  letters 
hereinafter  set  out,  and  which  had  been  recommended  to  them 
by  the  defendants  for  sale  on  account  of  Hunt  and  J.,  and  to  an 
immense  amount;  and,  by  the  course  of  dealing  between  the  parties, 
Ormerod  Heyworth  &  Co.  made  advances  to  Hunt  and  J.  upon 
such  consignments.  The  proceeds  of  the  sales  were  to  be  remitted 
by  the  foreign  houses  to  the  defendants  in  Liverpool,  on  account 
of,  and  as  the  agents  of,  Hunt  and  J. ;  and  the  defendants  were  to 
account  for  the  same  to  Hunt  and  J.  after  repaying  themselves 
thereout  their  commission,  advances,  and  other  charges.  The 
defendants  were  partners  in  each  of  those  foreign  establishments ; 
but  the  foreign  partners  in  those  foreign  houses  were  not  partners 
in  the  house  of  Ormerod  Heyworth  &  Co. 

This  course  of  dealing  continued  for  upwards  of  twelve  years, 
the  proceeds  of  all  sales  being  regularly  remitted  to  the  defen- 
dants, who  regularly  advised  Hunt  and  J.  thereof,  and  placed 
the  same  to  their  credit,  or  paid  over  the  amount,  as  circum- 
stances required;  and  the  defendants  made  up  and  balanced 
and  regularly  transmitted  to  Hunt  and  J.,  and  to  Hunt  after 
Jenkinson*s  death,  and  to  the  plaintiffs  after  Hunt's  bankruptcy, 
their  accounts  current  of  all  the  said  transactions,  half  yearly, 
up  to  every  80th  June  and  81st  *December,  which  have  been  [  ♦377  ] 
regularly  approved  of,  except  as  to  the  5,000Z.  in  question 
and  interest  thereon.  No  consignments  were  made  after  30th 
September,  1881.  At  that  time  the  amount  of  Hunt  and  J.'s  goods 
shipped  abroad  through  the  defendants,  and  unsold,  was  from 
39,000{.  to  40,0002. ;  and  the  amount  of  remittances  received 
by  the  defendants  subsequent  to  September,  1831,  on  account  of 
consignments  previous  thereto,  is  about  48,500Z.  Hunt  and  J.  were 
at  that  time  indebted  to  the  defendants  in  a  large  sum,  for  advances 
in  anticipation  of  sales,  and  for  commissions  and  charges.  Hunt 
and  J.  had  also  then  become  indebted  in  upwards  of  5,000L  to 
Clement  Eoyds  &  Co.,  of  Rochdale,  their  bankers,  which  debt 
remained  unsatisfied  until  the  time  of  the  payment  of  5,000Z.  to 
Boyds  &  Co.,  as   after  mentioned.     On  23rd   September,   I881» 

84—25 
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Hutchinson  Hunt  and  J.,  being  so  indebted  as  aforesaid,  wrote  and  sent  the 
Hbyworth.    following  letter  to  the  defendants. 

"  Liverpool,  September  28rd,  1881. 
'*  Messrs.  Ormerod  Hbyworth  &  Co., 

**  Gentlemen, — We  hereby  give  you  authority  to  pay  to  Messrs. 
Eoyds  &  Company,  bankers,  Rochdale,  after  you  have  paid  your- 
selves the  balance  we  owe  you,  from  the  net  proceeds  of  our  ship- 
ments to  your  foreign  establishments  up  to  the  present  date,  one 
half  of  the  remainder  of  the  proceeds  of  said  shipments.  We 
remain,  (&c., 

"Hunt  and  Jbnkinson." 

In  answer  to  which  the  defendants,  on  the  same  day,  sent  to 
Hunt  and  J.  the  following  enclosed  in  another  letter. 

[  378  ]       "  Messrs.  Eoyds  &  Co.,  bankers,  Eochdale. 

**  Gentlemen, — We  have  this  day  received  an  authority  from 
Messrs.  Hunt  and  Jenkinson  to  pay  you,  after  we  have  liquidated 
the  balance  they  owe  to  us  from  the  first  proceeds  of  their  ship- 
ments to  our  foreign  establishments  up  to  the  present  date,  one 
half  of  the  remainder  of  the  proceeds  of  the  said  shipments,  which 
at  a  moderate  estimate  we  think  will  amount  to  about  4,700L 
This  authority  we  engage  to  comply  with,  on  the  condition  of  your 
guaranteeing  us  from  any  claim  which  may  be  made  on  us  by  any 
other  party  in  consequence  of  such  payment  having  been  made  to 
you.    We  remain  &c., 

"Ormerod  Heyworth  &  Co." 

On  28th  September,  1881,  Hunt  and  J.  wrote  and  sent  the 
following  letter  to  the  defendants. 

"  Liverpool,  28th  September,  1881. 
"  Messrs.  Ormerod  Heyworth  &  Co., 

"  Gentlemen, — Your  letter  to  Messrs.  Eoyds  &  Co.,  of  the  28rd 
instant,  enclosed  in  yours  of  the  same  date,  we  did  not  present 
to  them,  thinking  it  would  not  be  satisfactory;  and,  having 
returned  to  you  the  same,  we  now  authorise  you  to  pay  to  Messrs. 
Eoyds  &  Co.  (having  revoked  the  former  order  in  their  favour), 
after  you  have  paid  yourselves  the  balance  we  owe  you  from  the 
net  proceeds  of  our  shipments  to  your  foreign  establishments  to  the 
present  date,  one  half  of  the  remainder  of  the  proceeds  of  said 
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shipments,  provided  the  same  shall  not  exceed  the  sum  of  5,000Z.  Hutchinson 
We  remain  &c.,  Heywouth. 

**  Hunt  and  Jenkinson." 

The  defendants  on  the  same  day  wrote  and  sent  the  following       f  379  ] 
letter  to  Royds  &  Co. 

'*  Liverpool,  28th  September,  1881. 
"Messrs.  Roydb  &  Co., 

"  Gentlemen, — We  refer  to  ours  of  the  28rd  instant,  which  has 
been  returned  to  us  by  Messrs.  Hunt  and  Jenkinson,  not  being 
satisfactory  to  them,  which  we  now  revoke.  We  therefore  now, 
agreeably  with  their  authority,  engage  to  pay  you,  after  we  have 
liquidated  the  balance  they  owe  to  us  from  the  first  proceeds  of 
their  shipments  to  our  foreign  establishments  up  to  the  present 
date,  a  proportion  of  the  remainder  of  such  proceeds  as  may  come 
into  our  possession,  which  we  expect  will  be  to  a  considerable 
amount,  so  as  not  to  exceed  the  sum  of  5,000Z.,  in  consideration 
of  your  guaranteeing  us  from  any  claim  which  may  be  made  on 
us  by  any  other  party,  in  consequence  of  such  payment  having 
been  made  to  you.     We  remain,  &c., 

"  Ormerod  Heyworth  &  Co." 

They  received  the  following  answer  from  Royds  &  Co. 

"  Messrs.  Ormerod  Heyworth  <t  Co. 

"  Gentlemen, — Understanding  from  our  friends,  Messrs.  Hunt 
and  Jenkinson,  that  you  have  agreed  to  pay  over  to  us  one  half 
of  any  surplus  balance  arising  from  the  proceeds  of  goods  con- 
signed to  your  foreign  establishments  up  to  this  date  after 
liquidating  your  claims  against  them,  we  hereby  agree  to  guarantee 
you  from  any  claim  which  may  be  made  on  you  from  any  other 
party  in  consequence  of  such  payments. 

"  Clement  Royds  &  Co. 

*' Rochdale,  80th  September,  1881." 

At  the  trial,  the  above  letters  of  Hunt  and  J.  to  the  defendants        [  380  ] 
were  produced  to  show  the  authority  of  Hunt  and  J.,  and  were 
objected  to  as  not  properly  stamped,  the  only  stamp  being  an 
agreement  stamp  of  11.  15«.  on  the  letter  of  28th  September,  1881, 
for  all  the  letters.     This  point  was  reserved. 

In  February,  1883,  Hunt,  the  then  surviving  partner,  committed 
an  act  of  bankruptcy ;  and  on  7th  March,  1838,  the  fiat  in  bankruptcy 
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Hutchinson  issued,  under  which  Hunt  was  declared  bankrupt,  and  the  plaintiffs 
Heywobth.  were  chosen  assignees.  On  16th  April  following,  the  plaintiffs  served 
a  notice  on  the  defendants  not  to  make  any  payment  out  of  the  bank- 
rupt's effects  then  in  their  hands,  or  which  might  thereafter  come 
into  their  hands,  to  Eoyds  &  Co.,  or  to  any  one  else  but  the  plain- 
tiffs. The  defendants,  however,  subsequently,  in  pursuance  of  the 
alleged  authority  and  engagement  contained  in  the  letters  above 
stated,  paid  Boyds  &  Co.  the  sum  of  5,000Z.,  which  had  been 
received  by  the  defendants  after  the  service  of  the  above  notice. 
The  defendants  have  paid  the  plaintiffs,  and  paid  into  Court  under 
the  plea  for  that  purpose  in  this  cause,  all  the  proceeds  of  the  con- 
signments received  by  them,  excepting  that  sum,  which  does  not 
exceed  one  half  of  the  remainder  of  those  proceeds  after  satisfying 
the  defendants  the  balance  due  to  them  at  the  time  of  the  bank- 
ruptcy, which  was  liquidated  prior  to  the  receipt  by  the  defendants 
of  any  part  of  that  5,000Z.  The  payment  into  Court  also  covered 
the  plaintiffs'  claim  for  interest  on  the  5,000Z. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  the  5,000Z.  under  the  circum- 
stances stated.  If  the  Court  should  be  of  that  opinion,  the  verdict 
[  *3Bi  ]  was  to  stand ;  otherwise,  a  *nonsuit  to  be  entered.  The  case  was 
argued  in  last  Easter  Term  [and  after  argument,  the  Court  took 
time  for  consideration]. 

[  398  ]  Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (i)  : 
There  are  two  questions  in  this  case.  First,  whether  the  letter 
of  Hunt  and  Jenkinson  to  the  defendants,  of  the  date  of  September 
28th,  1881,  required  the  stamp  imposed  by  55  Geo.  III.  c.  184, 
as  an  order  for  the  payment  of  money  :  if  it  did,  then  it  was 
not  admissible  in  evidence ;  and,  as  that  letter  was  the  authority 
for  paying  the  5,000Z.  to  Royds  &  Co.,  there  must  be  judgment 
for  the  plaintiffs.  Secondly,  supposing  that  letter  did  not  require 
a  stamp  as  an  order  for  the  payment  of  money,  whether  the 
authority  contained  in  it  was  revoked  by  the  bankruptcy  of  Hunt, 
[  'sas  ]  and  the  notice  from  the  assignees  :  *if  it  was  so  revoked,  in  that 
case  also  there  must  be  judgment  for  the  plaintiffs. 

As  to  the  first  question,  the  clause  in  the  schedule  of  55  Geo.  III. 

c.  184,  applicable  to  this  is,  **  all  bills,  drafts  or  orders,  for  the 

payment  of  any  sum  of  money  out  of  any  particular  fund  which 

may  or  may  not  be  available,  or  upon  any  condition  or  contingency 

(1)  Lord  Denman,  Ch.  J.,  Littledale,  Patteson,  and  Coleridge,  JJ. 
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which  may  or  may  not  be  performed  or  happen,  if  the  same  shall  Hutchinson 
be  made  payable  to  the  bearer,  or  to  order,  or  if  the  same  shall  be  hbyworth. 
delivered  to  the  payee  or  some  person  on  his  or  her  behalf"  (i). 
Then,  in  determining  whether  it  be  an  order  for  the  payment  of 
money  within  the  meaning  of  the  schedule,  the  first  thing  to  be 
considered  is,  whether,  as  it  is  not  an  order  to  pay  a  distinct  sum 
of  money,  but  only  the  proceeds  of  funds  provided  they  do  not 
exceed  5,000i.,  it  falls  within  the  Act.  In  Jones  v.  Simpson  {2) 
the  order  was  to  sell  certain  goods  which  were  stated  to  be  of 
about  the  value  of  2,000Z.,  and  to  pay  the  proceeds.  The  Court 
was  quite  clear  that  it  did  not  fall  within  the  description  in  the 
schedule  as  to  the  liability  to  stamp  duty,  because  there  was  no 
sum  mentioned  on  which  the  duty  could  attach ;  and,  if  the 
question  in  this  case  had  arisen  upon  the  letter  of  23rd  September, 
in  which  there  is  no  precise  sum  mentioned,  that  letter,  according 
to  the  case  of  Jones  v.  Simpson  (2),  just  mentioned,  would  not  have 
required  any  stamp.  But  in  the  letter  of  28th  September,  1831, 
there  is  a  sum  of  5,000Z.  which  may  be  paid ;  and,  though  it  might 
not  necessarily  be  so  much,  yet  as,  in  the  schedule  as  to  inland 
bills,  a  duty  is  imposed  "  where  the  total  amount  of  the  money 
thereby  made  payable  shall  be  specified  therein,  or  can  be  ascer- 
tained *therefrom,*'  we  think  that  the  case  arising  out  of  the  letter  [  ^400  ] 
of  28th  of  September  differs  from  Jones  v.  Simpson  (2),  and  that,  if 
on  other  accounts  it  be  an  order  for  the  payment  of  money  within 
the  meaning  of  the  schedule,  a  stamp  duty  in  respect  of  5,000Z. 
would  attach  upon  it. 

But  the  schedule  as  to  orders  for  payment  of  money  requires 
that,  in  order  to  make  a  stamp  necessary,  they  should  be  made 
payable  to  the  bearer  or  to  order,  or  be  delivered  to  the  payee 
or  some  person  on  his  behalf.  In  the  cases  of  Emly  v.  Collins  (3), 
Firbank  v.  Bell(4),  and  Butts  v.  Swann  (5),  no  question  was  made 
as  to  these  qualifications,  nor  was  it  necessary:  for  in  Emly  v. 
Collins  (3)  the  order  was  delivered  to  an  agent  of  the  payee ;  in 
Firbank  v.  Bell  (4)  the  order  appears  to  have  been  delivered  to 
the  payee,  inasmuch  as  the  payee  is  stated  to  have  sent  a  copy 
to  the  person  to  whom  the  order  was  addressed ;  and  in  Butts  v. 

(1)  See  now  the  Stamp  Act,   1891  B.  C. 
(54  &  65  Vict.  c.  39),  s.  32,  and  let  (2)  26  R  B.  371  (2  B.  &  0.  318). 

schedule.     The  description,   particu-  (3)  6  M.  &  S.  144. 

larly  in  relation  to  »*  bill  of  exchange  (4)  1  B.  &  Aid.  36. 

payable  on  demand,"  differs  materially  (5)  2  Brod.  &  B.  78. 

from  that  in  the  Act  of  Geo.  III. — 
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HuTOHiMsoN  Swann  (i)  the  order  was  made  payable  to  order.     But  the  present 
Hbtwobth.    letter  does  not  make  the  money  payable  to  the  bearer  or  to  order, 
and  is  not  delivered  to  the  payee. 

Then  is  this  document  delivered  to  any  person  on  behalf  of  the 
payee  within  the  meaning  of  the  schedule  ?  Now  the  letter  con- 
taining the  authority  to  pay  is  delivered  to  the  defendants ;  and 
then  is  that  a  delivery  to  them  on  behalf  of  the  payees  Messrs. 
Royds  &  Co.  ?  So  far  it  is  a  delivery  to  the  defendants  for  the 
benefit  of  the  payees,  and  the  defendants  may  be  trustees  for  them  ; 
but  it  was  not  meant  that  the  defendants  should  hand  over  the 
document  to  the  payees ;  they  were  to  act  upon  it  as  they  might 
think  right,  and  according  to  what  it  was  expected  they  should 
[  •401  ]  do ;  but,  when  they  did  *act  upon  it  by  any  promise  or  under- 
taking, that  did  not  constitute  a  delivery  of  the  document  itself  to 
the  payees,  but  the  defendants  were  to  keep  the  document  them- 
selves, not  as  agents  to  the  payees,  but  for  their  own  security,  to 
prove,  when  they  should  pay  the  money,  that  it  was  by  authority 
of  the  persons  who  gave  the  order  that  they  had  done  so.  The 
giving  the  undertaking  by  the  defendants  to  Messrs.  Boyds  &  Co. 
could  not  be  coupled  with  the  letter  of  Hunt  and  Jenkinson  to  the 
defendants,  so  as  to  make  a  stamp  necessary,  because  the  question 
of  a  stamp  must  be  decided  by  the  instrument  when  it  is  first 
issued,  and  not  by  what  may  happen  afterwards:  and  we  think 
that  the  delivery  to  the  payee,  or  some  person  on  his  behalf,  means 
a  delivery,  either  personally  to  the  payee  or  to  some  agent  or 
representative  of  his,  and  does  not  mean  the  person  to  whom  the 
order  is  addressed  ;  and  consequently  this  document,  which  is 
addressed  and  sent  to  the  defendants,  is  not  such  an  instrument 
as  under  the  part  of  the  schedule  in  question  requires  a  stamp. 

Then,  having  come  to  the  conclusion  that  this  document  did  not 
require  the  stamp  contended  for,  the  remaining  question  is,  whether 
the  authority  to  pay  to  the  extent  of  5,0002.  was  countermanded  by  the 
bankruptcy  of  Hunt  and  Jenkinson,  and  the  notice  from  the  assignees. 

If  the  case  had  stood  merely  upon  the  authority  in  the  letter  of 
the  28th  September,  without  more,  and  the  defendants,  or  Hunt 
and  Jenkinson,  or  Messrs.  Boyds  &  Co.,  had  not  done  any  thing 
more,  and  the  money  had  been  paid  upon  it,  we  think  the  authority 
to  pay  would  have  been  revoked  by  the  bankruptcy  and  the  notice 
[  ^402  ]  from  the  assignees :  but  that  is  not  the  state  of  "^things  as  they 
exist ;  and  the  whole  of  the  circumstances  must  be  considered. 

(1)  2  Brod.  &  B.  78. 
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The  first  document  is  the  letter  of  28rd  September,  1881,  by  HaTCHiNsoN 
Hunt  and  Jenkinson  to  the  defendants,  authorising  them  to  pay  hbyworth. 
money  to  Messrs.  Royds.  Upon  the  receipt  of  this,  the  defendants 
write  to  Hunt  and  Jenkinson  a  letter  which  they  either  had  sent  or 
proposed  to  send  to  Messrs.  Eoyds ;  but  Hunt  and  Jenkinson  thmk 
it  is  not  satisfactory,  and  they  return  it  to  the  defendants,  and 
revoke  the  authority  contained  in  the  letter  of  the  28rd  September, 
and  send  the  letter  in  question  of  the  28th  September,  which  they 
wish  to  be  acted  upon :  and  the  defendants,  upon  receipt  of  that, 
write  to  Messrs.  Eoyds,  giving  an  undertaking  to  comply  with  the 
letter  of  Hunt  and  Jenkinson  on  being  guaranteed  by  Messrs. 
Eoyds ;  and  then,  in  answer,  Messrs.  Eoyds  &  Co.  give  the  defen- 
dants the  guarantee  which  they  asked  for.  It  appears,  therefore, 
that  all  the  three  parties,  that  is.  Hunt  and  Jenkinson  as  one  of 
the  parties,  the  defendants  as  another,  and  Eoyds  &  Co.  a  third, 
concurred  in  the  arrangement ;  and  that  Hunt  and  Jenkinson  were 
aware  that  the  defendants  meant  to  require  the  guarantee  of 
Messrs.  Eoyds,  inasmuch  as  the  defendants'  letter  to  Messrs.  Eoyds 
of  the  23rd  September,  requiring  the  guarantee,  was  contained  in 
the  letter  of  that  date  from  the  defendants  to  Hunt  and  Jenkinson. 
It  appears,  therefore,  on  the  whole,  that  Hunt  and  Jenkinson  being 
indebted  to  their  bankers,  Messrs.  Eoyds  &  Co.,  and,  in  the  common 
course  of  things,  expecting  further  advances,  or  else  a  forbearance  of 
pressure  for  the  payment  of  what  was  due,  authorise  the  defendants 
to  pay  money  out  of  certain  funds  to  the  extent  of  5,000i.  to  Messrs. 
Eoyds,  in  liquidation  of  the  whole  or  part  of  their  debt.  The 
^defendants  give  to  Messrs.  Eoyds  an  undertaking  to  do  so,  but  [  *403  ] 
conditionally  that  a  guarantee  of  indemnity  shall  be  given  by 
them  ;  and  whicli  guarantee  Messrs.  Eoyds  do  give,  and  accept  the 
undertaking  of  defendants.  The  whole  of  this,  taken  together, 
appears  to  us  to  constitute  an  appropriation  of  funds  to  the  extent 
of  5,0002.  to  Messrs.  Eoyds,  or  else  to  an  equitable  assignment  of 
these  funds ;  but,  whether  it  be  an  appropriation  or  an  equitable 
assignment,  it  is  not  in  either  case  in  our  opinion  revoked  by  the 
bankruptcy  of  Hunt. 

But  it  is  contended  by  the  plaintiffs  that  an  arrangement  of  this 
sort  ought  to  form  part  of  the  original  transaction.  But  there  does 
not  appear  any  original  transaction  to  which  this  can  be  referred  : 
the  dealing  between  Hunt  and  Jenkinson  and  the  defendants  began 
twelve  years  before  1831 :  when  it  began  between  Messrs.  Eoyds 
and  Hunt  and  Jenkinson,  does  not  appear:   bat   the  dealings  of 
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Hutchinson  Hunt  and  Jenkinson  with  these  respective  houses  had  been  quite 
Hkyworth.  distinct,  and  had  nothing  to  do  with  each  other.  The  transaction 
in  question  was  the  first  in  which  all  the  parties  were  originally 
concerned.  It  is  said  there  is  no  consideration  for  this  arrange- 
ment :  but  we  think  there  is ;  for  Hunt  and  Jenkinson  were  indebted 
to  Messrs.  Boyds  in  upwards  of  5,000Z.;  and  the  latter,  on  receiving 
this  contingent  security  for  5,000Z.,  of  the  probability  of  realising 
which  they  would  no  doubt  inquire,  would  be  more  inclined  to  give 
additional  credit  to  Hunt  and  Jenkinson,  and  the  latter  would  be 
less  likely  to  be  proceeded  against  for  the  recovery  of  the  money  by 
Messrs.  Boyds  &  Go. 

Then  it  is  said  that  the  defendants  did  not  pay  this  money  on 
the  authority  of  Hunt  and  Jenkinson,  but  on  the  guarantee  of 
[  ^404  ]  Messrs.  Boyds.  But,  though  they  would  *not  have  paid  it  without 
the  guarantee  of  Messrs.  Boyds,  they  paid  it  principally  on  the 
authority  of  Messrs.  Hunt  and  Jenkinson,  and  in  fact  they  paid  it 
on  both  together.  It  is  said  also  that,  as  to  some  of  the  cases,  there 
was  a  specific  ascertained  debt  to  which  the  appropriation  or  assign- 
ment of  the  funds  was  to  be  applied.  But  we  think  it  is  not  necessary 
that  the  debt  to  which  the  appropriation  was  to  be  made  should  be 
ascertained.  The  funds  to  be  appropriated  were  not  to  exceed  5,000L ; 
and,  if  the  debt  due  to  Boyds  was  less,  the  money  to  be  paid  to 
them  would  be  less :  but  it  can  make  no  difference  whether  the  debt 
due  to  Boyds  was  a  specific  sum  of  1,000Z.  or  any  indefinite  sum,  but 
so  that  whatever  their  debt  was  they  should  get  no  more  than5,000Z. 
A  great  many  cases  have  been  cited  on  the  argument  in  this, 
and  we  may  refer  to  Row  v.  Dawsoii  (i),  Yeates  v.  Groves  (2), 
Fisher  v.  Miller  (3),  Hodgson  v.  Anderson  (4),  Wlmrton  v.  Walker  {b)^ 
Fairlie  v.  Denton  (6),  Bailey  v.  Culvertvell  (7),  Hunt  v.  Mortimer  (b), 
Crowfoot  V.  Gumey  (9),  Tibbits  v.  George  (10),  Smith  v.  Smith  (ll), 
Williams  v.  Everett  (12),  Carvalho  v.  Burn  (13),  Scott  v.  P archer  (14). 
Not,  indeed,  that  any  of  these  cases  are  precisely  the  same  as  the 
present ;  but  the  principles  on  which  they  were  decided,  we  think, 
apply  to  the  view  we  have  taken  of  this  case.   In  Carvalho  v.  Bum  (13) , 

(1)  1  Ves.  Sen.  331.  (10)  5  Ad.  &  El.  107. 

(2)  1  Ves.  Jr.  280.  (11)  39  R.  R.  762  (2  Cr.  &  M.  231 ; 

(3)  25  R.  R.  607  (1  Ring.  150).  4  Tyr.  52). 

(4)  3  B.  &  C.  842.  (12)  13  R.  R.  315  (14  East,  5S2). 

(5)  4  B.  &  C.  163.  (13)  4  B.  &  Ad.  382.     S.  V,  {Burti  v. 

(6)  8  B.  &  C.  395.  Carvalho)  in  Error,  1  Ad.  &  El.  883. 

(7)  8  B.  &  0.  448.  S.  C.  {Bum  v.  Carvalho)  in  Chancery, 

(8)  10  B.  &  C.  44.  7  Sim.  109. 

(9;  35  R.  R.  557  (9  Bing.  372).  (14)  17  R.  R,  161  (3  Mer.  652). 
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first  *in  this  Court  and  afterwards  in  the  Exchequer  Chamber,  Hutchikbon 
the  assignees  of  the  bankrupt  were  held  entitled  to  recover  under    hbywoeth. 
circumstances    bearing  some  resemblance  to  the  present.     But       [  *405  ] 
that  was  an  action  of  trover  for  goods;    and  the  two  courts  of 
law  held  that  the  assignees  had  the  legal  property  in  the  goods, 
leaving  the   equitable  rights  of   the   parties  to  be  considered  in 
a  court  of  equity :  and  in  the  same  case  in  Simons  (i)  the  Vice- 
chancellor,   on  demurrer  to   a   bill  in   equity,    seems  to   have 
considered   that  the  defendant  at  law,   who  stood  in  the   same 
situation  as  the  defendants  here,  was  entitled  to  the  benefit  of  the 
arrangement  against   the   assignees   of  the  bankrupt:    and   that 
decision  of  the  Vicb-Chancellor's  was  afterwards  confirmed  by 
the  Lords  Commissioners  (2). 

In  the  case  of  Scott  v.  Porcher  (3)  Sir  William  Grant,  Master  of 
the  EoUs,  says,  "The  case  is  stripped  of  almost  every  circumstance 
that  has  ever  been  relied  upon  as  constituting  an  irrevocable 
appropriation ; "  and,  amongst  other  things,  there  had  been  no 
communication  made  to  Porcher  (who  stood  in  the  same  relative 
situation  as  Royds)  of  the  directions  that  had  been  given.  But 
here  every  thing  has  been  done  that  could  be ;  and  it  seems,  from 
the  whole  of  the  remarks  made  by  the  Master  of  the  Eolls,  that 
under  circumstances  like  the  present  he  would  have  been  of  opinion 
with  the  defendants. 

Upon  the  whole  of  this  case,  then,  we  are  of  opinion  that  a 

nonsuit  should  be  entered. 

Nonsuit  to  he  entered. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 

♦ 

TYSON   V.   SMITH  (4).  isss. 

(9  Adol.  &  EUis,  406—426;  S.  C.  1  P.  &  D.  307 ;  1  W.  W.  &  H.  749.)  "^^^ 

In  trespass  for  breaking  and  entering  plaintiff's  close,  and  erecting  stalls,         t  ^^  ^ 
booths,  &c.,  there,  defendant  justified  under  a  custom  that,  at  fairs  holden 
at  certain  times  of  the  year,  on  some  part  of  the  commons  and  waste  of  a 
manor,  to  be  named  by  the  lord  of  the  manor  (the  locus  in  quo  being  parcel 
of  such  commons  and  waste,  and  named  by  the  lord),  every  liege  subject 

(1)  7  Sim.  109.  aflfiiTaed    the    decree    of    the    ViCE- 

(2)  So  stated  in  7  Sim.  120,  w.    The      Chancellor  :  see  p.  213  above  (4  My. 
reporters  are  informed  that  the  case      &  Or.  690). 

came  before  Lord  Cottenham,  L.  0.  on  (3)  17  K.  R.  161  (3  Mer.  652). 

appeal  in  1839,  and  that  his  Lordship  (4)  See  Sower  by  v.   Coleman  (1867) 
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Ttbon  exercising  the  trade  of  a  victualler  might  enter  at  the  time  of  the  fairs,  and, 

^'  for  the  more  conveniently  carrying  on  his  said  trade,  erect  a  booth  &c.,  and 

SMITH.  continue  the  same  for  a  reajsonable  time  after  the  fairs,  paying  2d,  to  the  lord. 

Held,  that  the  custom  was  reasonable,  and  the  plea  a  good  justification 

in  trespass  brought  by  the  owner  of  the  soil. 

And  that  the  word  *'  victualler  "  was  to  be. understood  in  the  sense  which 
it  bore  at  the  time  of  the  plea  pleaded. 

Trespass  for  (among  other  trespasses)  breaking  and  entering 
plaintiff's  close,  treading  down  the  grass,  and  placing  and  erecting 
stalls,  posts,  booths  and  tables  on  the  said  close,  and  continuing 
them  without  the  leave  &c. 

Third  plea,  as  to  the  trespasses  above  specified,  that,  from  time 

whereof  &c.,  on  certain  days  (viz.  on  Monday  next  after  the  feast 

day  of  Pentecost,  and  afterwards  on  each  alternate  Monday  in  each 

and  every  year,  until  the  feast  of  All  Souls),  fairs,  for  the  buying 

and  selling  of  all  kinds  of  goods,  wares  and  merchandises,  have 

been,  and  of  right  ought  to  have  been,  and  still  of  right  ought  to 

be,    holden  on  the  commons  and  waste  grounds  of  the  manor, 

lordship,  or  forest  of  Westward,  in  the  county  of  Cumberland,  that 

is  to  say,  on  some  part  thereof  appointed  for  that  purpose,  from 

time  to  time,  by  the  lord  of  the  said  manor,  &c.,  for  the  time  being. 

And  that,  from  time  whereof  &c.,   there  hath  been,  and  of  right 

&c.,  and  still  of  right  &c.,  an  ancient  and  laudable  custom  within 

[  ♦407  ]      the  said  manor,  &c.,  viz.  that  every  liege  subject  of  this  *realm 

exercising  the  trade  or  calling  of  a  victualler,  at  a  reasonable  time 

before  the  Monday  next  after  the  feast  day  of  Pentecost,  in  each 

and  every  year,  hath,  during  all  the  time  aforesaid,  been  used  and 

accustomed  to  enter,  and  of  right  &c.,  and  still  of  right  &c.,  into 

and  upon  that  part  of  the  said  commons  or  waste  grounds,  from 

time  to  time  appointed  for  holding  the  said  fairs  by  the  lord  of  the 

said  manor,  &c.,  and,  for  the  more  conveniently  carrying  on  his 

said  trade  or  calling,  to  erect  a  booth  and  stall,  and  to  put  and 

place  posts  and  tables  there,  and  to  keep  and  continue  the  said 

booth,  stall,   posts,  and   tables  so  erected,  &c.,  from   thenceforth 

until  a  reasonable  time  after  the  last  of  the  said  fairs,  yielding 

and   paying  therefore  to  the  lord  the  sum  of  2d.,  when  lawfully 

demanded.     Averment,  that  the  close  in  which  &c.,  at  the  times 

when  &c.,  was  parcel  of  the  said  commons  or  waste  grounds,  and, 

before   the  first  of  the  said  several  times  when  &c.,   had  been 

L.  E.  2   Ex.  96,    36  L.  J.  Ex.  57 ;  So.    1852)    1   Macq.   305 ;    Bourke  v. 

Mayor,  Ac,  of  London  v.  Cox  (H.  L.  Davis  (1889)  44  Ch.  D.  110,  62  L.  T. 

1867)  L.  E.  2  H.  L.  239,  36  L.  J.  Ex.  34.— R.  C. 
225.     Compare   Dyce  v.  Hay   (H.  L. 
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appointed  by  the  Earl  of  Egremont,  the  lord  for  the  time  being,  as        Ttbon 
the  place  for  holding  the  said  fairs  &c. :  and  the  plaintiff,  at  the       smith. 
said  times  when  &c.,  held  and  occupied  the  close  in  which  &c.,  as 
tenant  thereof  to  the  said  earl  &c.    Wherefore  defendant,  being  a 
liege  subject  &c.,  and  exercising  the  trade  or  calling  of  a  victualler,  for 
the  purpose  of  erecting  a  booth  &c.  (justification  under  the  custom). 
Fifth  plea,  as  to  the  same  trespasses,  that,  from  time  whereof 
&c.,  until  the  making  of  the  award  after  mentioned,  fairs,  for  the 
buying  and  selling  of  all  kinds  of  goods,  &c.,  have  been,  and  of 
right  ought  to  have  been,  holden  on  the  commons  or  waste  grounds 
of  the  said  manor,  lordship,  or  forest,  viz,  on  some  part  thereof 
appointed  for  that  purpose  from  time  to  time  by  the  *lord  of  the       [  *408  ] 
said  manor,  &c.,  on  &c.  (stating  the  days  as  in  the  third  plea) : 
that,  from  time  whereof  &c.  until  the  making  of  the  said  award, 
there  had  been,  and  of  right  ought  &c.,  an  ancient  and  laudable 
custom,  used  and  approved  of  within  the  said  manor,  &c.  (setting 
out  a  custom  corresponding  with  that  in  the  third  plea).      That 
afterwards,  and  before  any  of  the  said  times  when  &c.,  to  wit  6th 
May,  51  Geo.  III.  (1811)  (i),  an  Act  passed  for  enclosing  lands  in 
the  said  manor,  lordship,  or  forest,  by  which  commissioners  were 
appointed  for  setting  out,   dividing,  allotting,  and  enclosing  the 
commons  and  waste  grounds  in  the  said  Act  mentioned,  according 
to  the  rules  &c.  contained  therein  and  in  the  General  Inclosure 
Act,  stat.  41  Geo.  III.  U.K.  c.  109,  and  it  was  enacted  that  the 
commissioners  should    set   out   and   appoint    unto  the    Earl   of 
Egremont,   his   heirs    and   assigns,    lord    or   lords    of   the    said 
manor,   &c.,  for  the  time  being,  in  some  proper  and  convenient 
place  within  the  said  manor,  &c.,  a  sufficient  quantity  of  land  (not 
exceeding  forty  acres)  off  and  from  the  said  commons  and  waste 
grounds,  for  the  purpose  of  keeping  and   holding  fairs  thereon 
annually,  according  to  ancient  custom;  and,  subject  thereto,  the 
herbage  of  the  said  land  so  set  out  should  belong  *to,  and  be  enjoyed 
by,  such  person  or  persons,  and  in  such  manner,  &c.,  as  the  com- 
missioners should  appoint:  averment  that  the  commissioners,  by 
their  award,  in  pursuance  of  the  Act,  set  out  and  appointed  to  the 
said  Earl  of  E.,  his  heirs  and  assigns,  lord  or  lords  of  the  said 
manor  &c.,  for  the  time  being,  in  a  proper  and  convenient  place 
within  the  said  manor,  &c.,  situate  &c.,  forty  acres,  off  and  from  the 
said  ^commons  and  waste  grounds,  for  the  purpose  of  keeping  and       [  *409  ] 
holding  fairs  thereon  annually,  according  to  ancient  custom,  of  which 
(1)  Stat.  $1  Qeo.  III.  c.  liii.  (local  and  peraooal,  public). 
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Trsoif  forty  acres  the  close  in  which  &c.,  at  the  times  when  &c.,  was,  and 
Smith.  is,  parcel :  averment  that,  from  the  time  of  the  making  the  said  award 
hitherto,  every  liege  subject  of  this  realm  exercising  the  trade  or 
calling  of  a  victualler,  at  a  reasonable  time  before  the  Monday  &c., 
hath  been  used  &c.  (as  in  the  third  plea,  only  stating  the  entry  to 
be  on  the  close  in  which  &c.,  being  parcel  of  the  forty  acres  awarded 
for  the  purpose  of  holding  fairs),  and,  for  the  more  convenient 
carrying  on  his  said  trade  or  calling,  to  erect  a  booth  &c.  (as  in 
the  third  plea) :  wherefore  the  said  defendant,  being  a  liege  subject 
&c.     (Justification  under  the  right  claimed  in  this  plea.) 

The  replication  traversed  the  existence  of  the  customs  set  forth 
in  the  third  and  fifth  pleas.  Upon  these  traverses  issue  was 
joined ;  and  several  other  issues  in  fact  were  also  joined.  On  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  Cumberland  Summer 
Assizes,  1835,  a  verdict  was  found  for  the  defendant  on  the  issues 
upon  the  traverses  to  the  third  and  fifth  pleas,  and  for  the  plaintiff 
on  all  the  other  issues.  A  rule  was  obtained  in  the  Queen's  Bench 
to  enter  judgment  for  the  plaintiff,  non  obstante  veredicto,  which 
was  discharged  in  Easter  Term,  1837  (i).  Judgment  having  been 
entered  in  that  Court  for  the  defendant,  error  was  brought  in  the 
Exchequer  Chamber. 
[♦410]  The  case  was  argued  in  this  Vacation,  3rd  December,  *1888, 

before  Tindal,  Ch.  J.,  Bosanquet,  Coltman  and  Vaughan,  JJ.,  Parke, 
Alderson  and  Gurney,  Barons. 

W.  H.  Watson  y  for  the  plaintiff  in  error  (the  plaintiff  below) : 

The  custom  set  out  in  the  third  and  fifth  pleas  is  bad.  First, 
the  description  of  persons  by  whom  it  is  to  be  enjoyed  is  unlimited ; 
for  the  words  **  every  liege  subject  of  this  realm  exercising  the 
trade  or  calling  of  a  victualler  "  would  comprehend  any  one  who 
chose  to  sell  victuals.  The  word  *'  victuallers  "  is  now  ordinarily 
applied  to  one  who  keeps  a  public-house :  but  that  restriction  of 
the  meaning  is  modern,  as  appears  from  the  uses  of  the  word  in 
Com.  Dig.  Justices  of  Peace,  (B  87),  (B  89).  In  1  stat.  13  Ric.  II. 
c.  8,  the  word  is  used  for  all  persons  supplying  meat  or  drink,  and 
answers  to  the  expression  ''  sellers  of  all  manner  of  victuals  "  in 
stat.  23  Edw.  III.  c.  6.     In  stat.  7  Eic.  II.  c.  11,  vintners  and 

(1)  See  the  argument  and  judgment,  tion  on  which  the  judgment  proceeded. 

TyBon  V.  Smith,  6  Ad.  &  El.  745.     In  It  will  be  seen,  by  the  judgment  in 

that  report  the  issue  on  the  third  plea  the  present  case,  that  the  difference 

only  is  said  to  have  been  found  for  the  does  not  affect  the  principle  of  the 

defendant ;  and  this  Mras  the  assump-  decision. 
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victuallers  are  separately  mentioned.     The  custom  here  is  not  even        Tvson 
limited  to  those  who  have  exercised  the  trade  for  any  given  time.  smith. 

(Pabke,  B.  :  No  one  could  enter  without  being  a  victualler :  it 
seems,  therefore,  that  the  custom  is  limited  to  those  who  have 
already  exercised  the  trade.) 

That  is  still  too  large  a  class :  any  one  might  begin  the  trade  the 
moment  before  entering.  If  the  meaning  be  that  any  one  may  use 
the  land  for  the  purpose  of  the  trade,  then  the  plea  is  bad ;  for 
that  right  would  be  not  by  custom,  but  general  law,  supposing  it 
to  exist  at  all.  In  Fitch  v.  Bawling  (i)  (where  a  custom  for  all 
persons,  for  the  time  being,  being  in  a  parish,  to  exercise  lawful 
games  on  the  soil  of  an  individual,  was  held  bad)  Buller,  J.  said, 
**  How  *that  which  may  be  claimed  by  all  the  inhabitants  of  [  *4ii  ] 
England  can  be  the  subject  of  a  custom,  I  cannot  conceive.  Customs 
must  in  their  nature  be  confined  to  individuals  of  a  particular 
description,  and  what  is  common  to  all  mankind,  can  never  be 
claimed  as  a  custom."  A  plea  of  a  custom  among  merchants 
throughout  England,  that  one  merchant  may  assign  to  another  the 
King's  license  to  lade  wine  in  a  strange  ship,  is  bad ;  the  right 
alleged  being  by  common  law,  if  at  all,  and  not  by  custom :  Bro. 
Abr.  Customes,  59  (2).  Here,  it  is  true,  the  custom  is  to  be  exer- 
cised only  in  a  particular  place;  but,  as  it  is  to  be  exercised, 
practically,  by  all  the  liege  subjects,  the  objection  applies. 

(BosANQUBT,  J. :  Where  the  owner  of  a  soil  is  entitled  to  toll 
traverse,  any  one  may  go.) 

That  is  from  a  qualified  dedication  to  the  public  by  the  owner  of 
the  soil ;  it  is  not  like  a  custom  :  and,  if  the  right  here  be  treated 
as  analogous  to  an  easement,  the  plea  is  bad.  A  right  in  the 
occupiers  of  a  close  to  use  a  way  cannot  be  laid  as  a  custom,  but 
must  be  prescribed  for  :  Baker  v.  Brereinan  (8),  It  is  true  that  in 
the  old  books  there  occasionally  appears  a  confusion  between  pre- 
scription and  custom ;  for  sometimes  the  word  custom  is  applied 
to  a  right  to  profit  a  prendre  in  the  soil  of  another,  which  must  be 
prescribed  for.  A  way  of  necessity  to  go  to  a  church,  or  to  a 
market,  is  matter  of  prescription :  so  is  a  right  for  inhabitants  of  a 
vill  to  dance  in  the  soil  of  an  individual,  such  as  was  pleaded  in 

(1)  3  E.  R.  425  (2  H.  Bl.  393).  (3)  Cro.  Car.  418. 

(2)  7  Vin.  Abr,  175,  Custom  (P),  pi.  5. 
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Typon  Abbot  V.  Weekly  (i).  It  has  been  supposed  that  a  custom  was 
Smith.       claimed  for  the  men  of  Kent,  after  fishing,  to  dig  in  the  land 

adjoining  the  sea,  and  pitch  stakes  for  hanging  their  nets  to  dry : 
[  •412  ]      Bro.  Abr.  Customes,  *46.     But  on  reference  to  the  Tear  Book, 

Mich.  8  Edw.  IV.  18  B.  pi.  80,  which  is  the  authority  cited  in 

Brooke,  it  is  clear  that  the  decision  there  was  not  on  a  custom  but 

on  a  common  law  right. 

(Alderson,  B.  :  It  is  treated  as  a  custom  in  the  judgment  of 
HoLROYD,  J.,  in  Blundell  v.  Catterall  (2),  which  is  one  of  the  ablest 
judgments  ever  pronounced  in  Westminster  Hall.) 

It  certainly  is  so  treated,  both  by  Holroyd,  J.  and  by  Halb  (3). 
But  Choke,  Ch.  J.  of  G.  P.,  says  that  the  custom  cannot  be  good, 
because  it  is  against  common  law  to  prescribe  to  dig  in  the  soil  of 
another,  though,  he  says,  there  are  other  customs  used  throughout 
all  the  land  which  are  legal.  Littleton,  J.  says  that  a  custom 
which  runs  through  the  whole  land  is  common  law ;  but  that  the 
alleged  custom  in  question  is  against  reason,  because  under  it  the 
whole  meadow  might  be  destroyed.  Danby,  J.  says  that  fishermen 
may  justify  going  on  the  land  adjoining  the  sea,  because  the  fishery 
is  for  the  common  weal,  and  therefore,  he  says,  this  is  common 
law.  And  Choke,  Ch.  J.  afterwards  adds  that,  as  every  one  may 
fish  in  the  sea  of  common  right,  so  perhaps,  at  ebb  tide,  digging 
between  the  high  and  low  water  marks  may  be  justified.  It  is 
clear  that  the  whole  discussion  was  upon  the  general  right  (4), 
Holroyd,  J.  goes  no  farther  than  to  lay  down  that  such  a  right,  if 
supportable  at  all,  must  rest  upon  a  particular  custom ;  that  was 
enough  to  show  that  the  case  did  not  bear  out  the  plea  in  Blundell 
[  ♦418  ]  V.  Catterall  (2),  which  was  on  the  *common  law.  In  Brooke's 
Abridgment  many  rights  are  called  customs  which  are  by  common 
law  ;  such  as  the  right  to  turn  a  plough  upon  the  headland,  which 
is  matter  of  general  law,  per  Brian,  Ch.  J.  of  C.  P.  (5).  "  A  custom 
which  may  be  general,  and  extend  to  all  the  subjects  in  England, 

(1)  1  Lev.  176.  whence  it  was  inferred  that  the  plea 

(2)  24  K.  R  353  (5  B.  &  Aid.  268).  would  faU  unless  such  general  right 

(3)  De  Port.  Mar.  86.  existed. 

(4)  It  seems  that  the  general  right  (5)  Bro.  Abr.  Customes,  51.  Citing 
came  into  question  in  consequence  of  YearB.  Pasch.  21  Edw.  IV.  fol.  28  B. 
an  objection  taken  to  the  plea,  that  it  pi.  23.  See  Year  B.  Pasch.  22  Edw.  IV. 
laid  the  right  in  the  men  of  Kent  fol.  8  B.  pi.  24;  7  Vin.  Abr.  174, 
generaUy ,  so  as  to  amount  to  an  asser-  Custom  (P),  pi.  4 ;  lb,  183,  Customs 
tion  of  a  general  common  law  right;  (F),  pi.  1. 
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and  is  not  warranted  by,  but  contrary  to  the  common  law,  is       Ttson 
void:"  7  Vin.  Abr.  189,  Customs  (H),  pi.  80  (i).     Further,  the       smith. 
custom,  as  here  set  out,  is  incompatible  with  the  existence  of  the 
fair.     From  2  Inst.  219,  220,  it  appears  that  fairs  were  considered 
to  be  of  great  importance  for  the  purpose  of  affording  the  means  of 
selling  and  purchasing.     The  owner  himself  could  grant  for  stalls 
only  so  much  soil  as  would  leave  room  for  the  market :  Rex  v. 
Burdett  (2).     But,  as  this  custom  is  pleaded,  stalls  might  be  erected 
to  any  extent.    It  was  said,  in  the  argument  below,  that  the  Court 
would  intend  that  the  use  would  be  reasonable ;  but  such  an  answer 
might  be  given  in  every  case  of  unreasonable  custom.    A  plea  of 
approvement  under  the  Statute  of  Merton,  20  Hen.  III.  c.  4,  must 
show  that  pasture  was  left  for  the  commoners.  And  a  custom  for  the 
lord  of  the  manor  to  grant  leases  of  the  waste  of  the  manor  without 
restriction  is  bad:  Badger  y.  Ford  {z)yArlett  v.  Ellis  (4).     So  a  pre- 
scription for  common  appurtenant  sans  nombre,  not  limited  to  cattle 
lerant  and  couchant^  is  bad  on  general  demurrer ;  notes  (4)  and  {k)  to 
Earl  of  Manchester  v.  Vale  (6),  Potter  v.  North  (6).     After  verdict  it 
might  be  intended  that  the  cattle  had  been  proved  to  be  levant  and 
couchant ;  but  here  the  *custop  must  be  bad  or  good  as  set  out  on       [  *'&h  ] 
the  record.      In   The  Mayor,  dc.  of  Northampton  v.  Ward  (7)  the 
objection  urged  against  the  present  custom  was  applied  successfully 
to  the  existence  of  a  common  law  right  to  erect  a  stall  in  a  market. 
Further,  the  time  is  claimed  too  largely.    A  reasonable  time  before 
and  after  the  fair  is  beyond  what  can  be  warranted  by  custom. 
And,  at  any  rate,  such  a  custom  cannot  be  good  as  against  the 
owner  of  the  soil.     The  right  to  go  on  the  land  of  another  is  an 
easement.     This  is  in  the  nature  of  a  profit  a  prendre,  which  can- 
not be  claimed  by  custom  :  Gnmstead  v.  Marlowe  (8).     The.  land  is 
broken  to  fix  the  posts ;  the  owner  loses  his  land,  and  the  conse- 
quence arises  which  was  suggested  by  Littleton,  J.  in  Year  Book 
Mich.  8  Edw.  IV.,  18  B.  pi.  80,  that  all  the  use  of  the  land  might 
be  taken  from  the  owner :  for  this  there  must,  at  least,  be  a  pre- 
scription.   It  may  perhaps  be  contended  here  that  the  record  does 
not  show  any  digging  in  the  soil :  but  it  shows,  at  any  rate,  as 
complete  an  exclusion  from  the  land  as  that  would.     In  fact, 

(1)  Citing     Sherb*jrn    v.    Bostock,  (6)  1  Saund.  352. 

Fitzgib.  51.  (7)  1  Wils.  107.     S.  C.  2  Str.  1238. 

(2)  1  M.  Bay.  148.  (8)  2R.  R.  512  (4  T.  B.  717).    See 

(3)  22  B.  B.  331  (3  B.  &  Aid.  153).  Blewetty.  rregonning,  42  B.  B.  463  (3 

(4)  31  B.  B.  214  (7  B.  &  C.  346).  Ad.  &  El.  554);    OatewimVa  case,  6 

(5)  1  Wms.  Saund.  28  a.  Co.  Bep.  o9  b. 

R.R. — VOL.  XLVIII.  85 
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Tyson       however,  the  language  of  the  declaration  clearly  implies  a  breaking  of 

Smith.  the  soil.  Bights  to  be  exercised  in  the  soil  of  another  are  confined 
to  the  inhabitants  of  the  particular  district  within  which  the  right 
is  to  be  exercised.  It  is  true  that  a  copyholder  may  claim  common 
within  the  manor  by  custom,  not  being  able  to  prescribe  for  it  by 
reason  of  the  feebleness  of  his  estate :  but,  out  of  the  manor,  he 
cannot  claim  by  custom,  and  must  prescribe  in  the  name  of  his 
lord ;  note  (11)   to  Potter  v.  Noi'th  (l).      Taylor  v.  Devey  (2)  is  an 

[  '^is  ]  instance  in  which  a  custom  was  *held  bad  because  too  large  a  right 
was  claimed  in  alieno  solo.  It  was  said,  in  Fitch  v.  Raiding  (3), 
that  there  might  be  a  right,  by  custom,  to  water  cattle  at  a  watering 
place:  but  Pain  v.  Patrick (4),  which  is  referred  to  for  this,  does 
not  warrant  the  doctrine.  It  is  important  to  keep  in  view  the 
distinction  between  a  claim  to  set  up  stalls,  on  paying  stallage,  and 
a  claim  to  enter  the  land  for  the  purposes  of  the  fair.  Tolls  are  not 
necessarily  incident  to  a  fair,  though  by  custom  or  charter  they 
may  be  claimable  by  the  lord  :  but  stallage  is  a  right  in  the  owner 
of  the  soil,  not  in  the  character  of  lord  of  the  fair,  to  take  com- 
pensation for  the  use  of  his  land  ;  and  such  stalls  cannot  be  erected, 
merely  as  incidental  to  the  fair,  without  license  from  the  owner  of 
the  soil.  In  The  Mayor,  dc.  of  NoHhampton  v.  Ward  (6),  Lee,  Ch.  J. 
said,  '*  A  market  might  not  improperly  be  compared  to  a  parish 
church,  whither  all  the  parishioners  have  a  right  to  go  to  hear 
divine  service,  but  have  not  liberty  to  furnish  themselves  with  pews 
without  the  appointment  of  the*  ordinary ;  and  the  reason  of  the 
law  being  so,  is  for  avoiding  confusion  and  disorder  in  public 
meetings  and  assemblies ;  and  that  no  case  had  been  cited,  nor 
could  he  find  any  in  the  books,  to  show  that  a  man,  coming  to  a 
market,  had  a  right  to  erect  a  stall  without  license  from  the  owner 
of  the  soil."  Where  a  fair  is  granted  to  one  and  his  heirs  on  land 
which  is  borough  English,  the  stallage  will  go  to  the  youngest  son, 
but  a  fair  to  the  common  law  heir  :  Heddy  v.  Welhouse  (6).  This 
shows  that  a  custom  cannot  be  reasonable  which  would  enable  those 
using  the  fair  to  exert  a  right  against  one  who  may  be  owner  of 
the  soil  and  not  lord  of  the  fair. 

[416]  The  judgment  below  shows  no  ground  for  the  decision.     It  is 

there  said  that  there  was  an  absence  of  authority  for  the  argument 
on  behalf  of  the  plaintiff :   but  it  appears  that  numerous  authorities 

(1)1  Wms.  Saund.  349.  (4)  3  Mod.  294. 

(2)  45  R.  R.  741  (7  Ad.  &  El.  409).  (5)  1  Wils.  107.  S,  C,  2  Str.  1238. 

(3)  3  R.  R.  425  (2  H.  Bl.  393).  (6)  Moore,  474. 
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were  adduced  which,  in  principle,  showed  the  invalidity  of  the  Tyson 
custom.  It  is  said  also,  that  the  description  of  victuallers  is  smith. 
BuflQciently  definite. 

(BosANQUBT,  J. :  Must  we  not  take  it  that  the  word  is  used  in 
the  sense  which  it  bore  at  the  time  of  pleading  the  plea?) 

If  the  word  be  confined  to  its  modern  statutable  sense,  the  custom, 
which  is  laid  as  immemorial,  cannot  exist.  It  is  also  said  that  the 
owner  may  be  excluded  from  his  own  soil  by  a  reasonable  custom : 
but  no  such  custom  would  be  reasonable. 

Cresswelly  for  the  defendant  in  error  (the  defendant  below) : 

It  appears  by  the  fifth  plea  that  the  Legislature  has  recognised 
the  market,  with  the  custom  attached  to  it.  The  Court,  after  verdict, 
will  hold  the  custom  good,  if  it  be  capable  of  any  explanation  which 
will  make  it  legal.  It  does  not  follow,  from  there  being  now  no 
apparent  reason  for  a  custom,  that  there  never  was :  this  was  said 
in  Hijc  V.  Gardiner  (i),  where  Lord  Coke  cited  the  maxim,  qui 
rationem  in  omnibus  qiuei'tt,  rationem  destruit.  In  Cocksedge  v. 
Fanshaw  (2)  Lord  Mansfield  adopted  a  similar  principle.  It 
is  said  that  the  custom  here  is  unrestrained.  But  it  is  confined 
to  a  particular  class,  victuallers.  The  parties  must  be  victuallers 
before  they  exercise  the  right.  It  is  said  that  any  one  may  become 
a  victualler  :  but  the  same  objection  might  be  made  to  almost  any 
limitation,  as  inhabitants  of  a  town.  It  is  also  objected  that  the 
custom  is  bad  as  against  the  lord.  But  the  lord  has  a  recompense, 
the  sufficiency  of  which  cannot  be  discussed  by  the  Court.  Besides, 
the  *defendants  do  not  claim  a  several  right  as  against  the  lord.  In  [  'in  ] 
the  case  in  Bro-  Abr.  Customes,  46,  and  Year  Book  Mich.  8  Edw.  IV. 
18  B.  pi.  80,  two  rights  came  in  question :  first,  the  common  law 
right  to  fish  in  the  sea,  and  possibly,  as  incidental  thereto,  to  land 
fish  on  the  shore ;  secondly,  the  right  to  dry  nets  and  fix  stakes  for 
the  purpose.  The  latter  was  held  a  bad  custom,  so  far  as  concerned 
the  breaking  the  soil,  as  destroying  the  inheritance.  Here  the 
custom  does  not  destroy  the  inheritance,  for  it  does  not  appear  that 
the  soil  will  be  broken.  It  is  argued  that  even  toll  is  not  necessarily 
incident  to  a  fair,  but  depends  on  custom  or  grant. 

(Parke,  B.  referred  to  Holloivay  v.  Smith  (s),  B.Jid  Bennington  v, 
Taylor  (4).) 

(1)  2  Bulstr.  195.  (3)  2  Str.  1171. 

(2)  1  Doug.  Ii2.  (4)  2  Lutw.  1517. 
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Tyson       Here  the  claim  rests  entirely  on  special  custom.     It  is  true  that 
Smith.       there  is  no  common  law  right  to  erect  a  stall  in  the  fair,  but  that  the 

lord's  license  must  be  had :    The  Mayor,  dc,  of  Northampton  v. 

Ward  (1).     But  the  lord  might  have  granted  it  at  any  time,  with  or 

without  remuneration ;  and  that  would  have  been  a  good  origin  of  a 

custom. 

(CoLTMAN,  J. :  It  is  difficult  to  see  how  there  could  be  a  grant  to 
victuallers  as  a  body. 

Parke,  B.  :  Custom  supposes  a  local  law. 

TiNDAL,  Ch.  J. :  If  there  were  a  grant,  it  would  be  a  prescription.) 

Lee,  Ch.  J.   said,  in  the  last  cited  case,  that,  if  the  frequenter  of 
the  market  '*  requires  any  particular  easement  or  convenience,  as  a 
stall  in  the  market,  he  must  have  the  license  of  the  owner  of  the 
soil  for  that  purpose,  if  there  be  no  particular  sum  fixed  by  the 
custom  of  the  market  for  stallage  ;  if  there  be  a  fixed  sum  or  duty 
by  custom,  that  cannot  be  exceeded,  but  still  he  must  agree  with  the 
owner  of  the  soil."     Spelman,  in  Gloss.,  verb.  Stallangiatory  there 
cited,  is  to  a  similar  effect.     Now  here  the  verdict  finds  a  fixed  sum 
[  •lis  ]      under  the  special  *custom.     Rex  v.  Burdett  (2)  shows  only  that  it  is 
extortion  in  the  lord  to  let  stalls  to  such  an  extent  as  to  prevent  the 
proper  use  of  the  fair,  and  then  to  demand  money  for  them.     It  does 
not  even  appear  that  he  might  not  have  lent  them  gratuitously  to 
any  extent.     Then,  as  to  the  length  of  time.     If  a  custom  may 
exclude  the  owner  of  the  soil  for  one  month,  why  not  for  two  ?    If 
the  time  be  very  great,  that  may  be  a  good  reason  for  disbelieving 
the  existence  of  such  a  custom  in  fact,  but  not  for  holding  the 
custom  bad.     The  compensation  may  be  adequate.     It  does  not 
appear  that  there  was  any  compensation  in  the  case  of  the  custom 
which  was  held  good  in  Fitch  v.  Raiding  (3).     There  the  recreation 
was  to  be  at  all  seasonable  times :  it  might  have  been  as  well  said 
there,  as  here,  that  the  time  was  too  largely  laid,  and  that  the  owner 
might  be  excluded  from  his  soil.     Then,  as  to  the  alleged  obstruction 
^f  the  public.    There  is  no  such  general  rule  as  that  suggested,  that 
the  right  must  be  laid  in  the  inhabitants  of  the  particular  district. 
This  objection  is  merely  the  one  before  discussed,  as  to  the  extent  of 
the  meaning  of  the  word ''  victualler."  It  is  attempted  to  put  this  right 

(1)  1  Wils.  107.    S.  t\  2  Str.  1238.  (3)  3  R.  B.  425  (2  H.  Bl.  393). 

(2)  1  Ld.  Bay.  148. 
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on  the  footing  of  a  profit  a  prendre ;  but  it  is  more  in  the  nature  of  an        Tyson 
easement ;  nothing  is  taken  from  the  soil.     In  Rex  v.  Starkey  (i)  the       Smith. 
claim  of  right  to  erect  stalls  in  a  market  was  not  questioned,  though 
no  Umitation   was   shown.     The  objection   that  the  pubUc  may 
possibly  be  excluded  by  the  erection  of  stalls  might  as  strongly  be 
urged  against  placing  crates  of  earthenware,  or  letting  cattle  stand. 
Badges*  v.  Ford  (2)  is  inapplicable.     There  the  lord  had  done  an  act      ^ 
inconsistent  with  the  enjoyment  of  the  common,  *he  having  himself       [  ♦^lo  ] 
granted  the  copyhold  to  which  the  right  of  common  was  annexed.     If 
this  objection  be  good,  the  plaintiff  should  have  replied  excessive  user. 

IF.  H,  Watson,  in  reply : 
The  local  Act  recognises  such  customs  only  as  were  valid  at  the 
time.  No  instance  has  been  shown  of  a  person  out  of  a  manor 
claiming  by  custom  within  it.  A  copyholder  claims  so  by  prescrip- 
tion only.  Bhxoett  v.  Tregonning  (3),  and  especially  the  question  of 
LiTTLBDALBy  J.  there  (4),  shows  the  importance  of  this  distinction. 

(Parke,  B.  :  Clarkson  v.  Woodhmise  (5)  is  against  you.) 

The  argument  on  the  other  side  would,  if  tenable,  support  the  custom 
which  was  held  bad  in  Fitch  v.  Bawling  (6).  Neither  prescription 
nor  custom,  which  excludes  the  owner  of  the  soil,  can  be  good: 
Co.  Litt.  122  a.     Rex  v.  Starkey  (i)  is  inapplicable. 

(Pabke,  B.  :  That  case  decided  only  {hat  a  market  was  not  properly 
removed  unless  the  public  were  as  well  provided  for  as  before.) 

As  to  the  time ;  it  could  not  be  said  that  even  goods  might  be  left 
from  fair  day  to  fair  day. 

Cur.  adv.  vult, 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case,  the  issues  raised  on  the  third  and  fifth  pleas,  which 
go  to  the  whole  action,  have  been  found  for  the  defendant  below, 
and  judgment  has  been  given  thereon  accordingly  in  his  favour; 
and  this  writ  of  error  is  brought  to  reverse  such  judgment,  on  the 
*ground  that  the  custom  set  forth  in  those  pleas,  and  upon  which  [  *42o  ] 
the  whole  of  the  defendant's  justification  rests,  is  unreasonable,  and 
therefore  bad  in  law. 

The  third  plea  (and  it  will  be  unnecessary  to  give  a  separate 

(1)  45  B.  E.  678  (7  Ad.  &  El.  95).      (4)  42  E.  E.  476  (3  Ad.  &  El.  572). 

(2)  22  B.  E.  331  (3  B.  &  Aid.  153).     (5)  5  T.  E.  412,  n. 

(3)  42  B.  B.  463  (3  Ad.  &  El.  554).     (6)  3  E.  B.  425  (2  H.  Bl.  393). 
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Tyson  consideration  to  the  fifth,  as  the  same  objections  apply  equally  to 
Smith.  both)  begins  by  stating  the  existence  of  a  fair  by  prescription  to  be 
held  on  some  part  of  the  commons  and  waste  grounds  of  the  manor 
of  Westward,  in  the  county  of  Cumberland,  to  be  appointed  for 
that  purpose  by  the  lord  of  the  manor,  on  Monday  after  the  feast  of 
Pentecost  in  every  year,  and  afterwards  on  each  alternate  Monday 
until  the  feast  of  All  Souls  ;  and  then  alleges  a  custom  within  the 
said  manor,  that  every  liege  subject  of  the  realm  exercising  the 
trade  or  calling  of  a  victualler,  at  a  reasonable  time  before  the  first 
day  of  the  fair,  has  been  used  and  accustomed,  and  of  right  ought, 
to  enter  upon  that  part  of  the  commons  .or  waste  ground  which  had 
been  set  out  for  holding  of  the  fair,  and,  for  the  more  conveniently 
carrying  on  his  trade,  to  erect  a  booth  and  stall,  and  to  put  and 
place  posts  and  tables  there,  and  to  continue  the  same  so  erected, 
put,  and  placed  until  a  reasonable  time  after  the  last  of  the  said 
fairs  so  holden,  yielding  and  paying  therefore  to  the  lord  of  the 
manor  for  the  time  being  the  sum  of  M..  when  lawfully  demanded. 
The  plea  then  proceeds  to  justify  the  trespasses  alleged  to  have  been 
committed,  under  this  custom.  The  existence  of  the  prescriptive 
right  to  the  fair  is  admitted  upon  the  pleadings;  and  nothing  is 
traversed  but  the  existence  of  the  custom,  which  custom  is  found 
by  the  jury.  And  the  question  before  us  is,  whether  the  custom  is 
a  good  custom,  or  unreasonable,  and  therefore  void  in  law. 
[  4^1  ]  It  is  an  acknowledged  principle  that,  to  give  validity  to  a  custom, — 

which  has  been  well  described  to  be  an  usage,  which  obtains  the  force 
of  law,  and  is,  in  truth,  the  binding  law,  within  a  particular  district 
or  at  a  particular  place,  of  the  persons  and  things  which  it  concerns 
(see  Davys's  Eeports,  31, 32  (i) ), — it  must  be  certain,  reasonable  in 
itself,  commencing  from  time  immemorial,  and  continued  without 
interruption.  Now,  of  these  several  requisites  to  the  validity  of 
a  custom,  the  only  one  which  is  brought  in  question  on  the  present 
occasion  is,  whether  the  custom  is  reasonable  or  not ;  and  this  is  a 
question  which  it  belongs  to  the  Judges  of  the  land  to  determine. 

The  question,  what  customs  are  reasonable  and  what  are  not,  is 
one  upon  which  the  books  are  not  altogether  silent.  A  custom 
is  not  unreasonable  merely  because  it  is  contrary  to  a  particular 
maxim  or  rule  of  the  common  law,  for  *'  consuetude  ex  certa  causa 
rationabili  usitata  privat  communem  legem"  (Co.  Litt.  113  a),  as 
the  custom  of  gavelkind  and  borough  English,  which  are  directly 

(1)  Le  Case  de  Tanisirf/.  [The  re-  John  Davies,  but  there  is  authonty  for 
porter's  name  is  commonly  written  Sir      the  spellings  **  Davis"  and  "  Davys."] 
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contrary  to  the  law  of  descent,  or,  again,  the  custom  of  Kent,  which        Tyson 

is  contrary  to  the  law  of  escheats.     Nor  is  a  custom  unreasonable       smith. 

because  it  is  prejudicial  to  the  interests  of  a  private  man,  if  it 

be  for  the  benefit  of  the  commonwealth,  as  the  custom  to  turn 

the  plough  upon  the  headland  of  another,  in  favour  of  husbandry, 

or  to  dry  nets  on  the  land  of  another,  in  favour  of  fishing  and 

for  the  benefit  of  navigation. 

But,  on  the  other  hand,  a  custom  that  is  contrary  to  the  public 
good,  or  injurious  or  prejudicial  to  the  many,  and  beneficial  only 
to  some  particular  person,  is  repugnant  *to  the  law  of  reason ;  for  [  ♦422  ] 
it  could  not  have  had  a  reasonable  commencement :  as  a  custom  set 
up  in  a  manor,  on  the  part  of  the  lord,  that  the  commoner  cannot 
turn  in  his  cattle  until  the  lord  has  put  in  his  own,  is  clearly  bad  ; 
for  it  is  injurious  to  the  multitude,  and  beneficial  only  to  the  lord. 
(Year  Book  Trin.  2  Hen.  IV.  fol.  24  B.  pi.  20.)  So  a  custom  that 
the  lord  of  the  manor  shall  have  91.  for  every  pound  breach  of  any 
stranger  (21  Hen.  IV.  (i) ) ;  or  that  the  lord  of  the  manor  may 
detain  a  distress  taken  upon  his  demesnes,  until  fine  be  made  for 
the  damage,  at  the  lord's  will  (Litt.  s.  212).  In  all  these,  and 
many  other  instances  of  similar  customs  which  are  to  be  found  in 
the  books,  the  customs  themselves  are  held  to  be  void,  on  the 
ground  of  their  having  had  no  reasonable  commencement,  but  as 
being  founded  in  wrong  and  usurpation,  and  not  on  the  voluntary 
consent  of  the  people  to  whom  they  relate. 

But  the  reasonableness  of  the  custom  in  the  present  case  is  not 
impeached  on  any  ground  of  this  nature.  The  present  custom  is, 
in  fact,  in  favour  of  the  many ;  and  the  only  party  against  whom  it 
is  set  up,  and  by  whom  it  is  now  opposed,  is  the  lord  of  the  manor. 
The  grounds  upon  which  this  custom  is  contended  to  be  void  on  the 
present  occasion  appear  to  be  reducible  to  three. 

First,  that  it  is  so  general  that  it  ceases  to  be  a  custom,  or 
pleadable  as  such,  but  is  part  of  the  common  law ;  secondly,  that, 
by  reason  of  its  generality  and  extent,  it  cannot  be  carried  into 
execution,  and  cannot  therefore  be  considered  as  a  reasonable  custom ; 
and,  lastly,  that  the  right  claimed  amounts  *to  a  profit  a  prendre  [  *423  ] 
out  of  land,  and  cannot  therefore  be  claimed  as  a  customary  right. 

As  to  the  first  objection,  admitting,  for  the  purpose  of  argument, 

(1)  This  reference  is  given  in    Le  7  Vin.  Abr.  183,  Customs,  (F)  7,  and 

Case   de    Tamstry,   Dav.    33  a.     The  the  references  there  given.     Year  B. 

placitum    meant    is   probably    Mich.  Pasch.  21  Hen,  VII.  fol.  20  A.,  pi.  2. 
21  Hen.  VII.  fol.  40  A.,  pi.  61.      See 
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TyBON  that  a  custom  which  would  comprehend  within  it  all  the  liege 
Smith.  subjects  of  the  Crown  would  be  bad,  on  the  ground  of  its  amounting 
to  the  common  law,  we  think  the  custom  before  us  is  not  of  that 
description.  For  in  the  present  custom  there  are  three  restrictions 
which  necessarily  limit  its  generality.  The  parties  who  claim  the 
benefit  of  it  must  be  victuallers ;  they  must  be  victuallers  coming 
to  keep  the  fair ;  and  they  must  come  at  the  precise  period  of  the 
year  at  which  the  fair  is  fixed. 

Now,  under  the  description  of  victuallers  mentioned  in  the  custom, 
we  cannot  consider  that  very  large  body  of  persons  to  be  compre- 
hended who,  in  ancient  tim^s,  appear  to  have  been  classed  under 
that  designation  by  the  statutes  referred  to  in  the  argument.  But 
we  think  the  plea  must  be  taken  to  speak  in  the  language  of  the 
time  at  which  it  is  pleaded;  and,  as  the  only  term  used  is  that 
of  a  victualler,  it  must  be  understood  those  only  are  comprehended 
who  are  now  so  termed,  that  is,  persons  authorised  by  law  to  keep 
houses  of  entertainment  for  the  public.  This  removes  the  case  at 
once  from  the  application  of  the  case  of  Fitch  v.  Raiding  (i),  where 
the  custom  comprehended  all  the  liege  subjects  of  the  Grown  being 
in  the  parish  at  any  time. 

But  it  is  said  the  number  of  these  victuallers  may  be  so  large, 
and  the  space  occupied  by  each  so  great,  as  that  the  whole  portion 
of  the  common  set  out  for  the  fair  may  be  taken  by  them  in  exclusion 
[  *424  ]  of  the  rest.  If  *this  argument  were  to  prevail,  it  is  manifest  that 
it  would  be  equally  applicable  with  respect  to  every  particular  branch 
of  traders  who  frequent  the  fair.  The  sellers  of  corn,  or  of  cattle, 
the  persons  who  deposit  their  cloth,  the  dealers  in  earthen  ware, 
and  the  like,  might  with  equal  show  of  reason  be  stated  by  possi- 
bility to  become  occupiers  of  the  whole  ground  to  the  exclusion  of 
the  rest.  But  it  is  obvious  that  this  is  not  an  argument  against 
the  custom  being  reasonable  in  its  original  commencement,  or 
against  the  prescription  for  the  fair  being  a  reasonable  prescription : 
it  is  an  objection  only  as  to  the  mode  of  exercising  the  rights  so 
claimed,  whether  under  the  custom  or  the  prescription.  An 
inconvenience  of  this  description  will  provide  its  own  remedy: 
if  it  occurs  once,  it  will  not  be  likely  to  occur  again.  It  is  in  the 
highest  degree  improbable  that  it  should  ever  occur  at  all.  A  little 
previous  enquiry  will  at  all  times  prevent  its  recurrence.  And  in 
Bennington  v.  Taylai'  (2),  where  it  was  contended  that  a  prescription 
was  uncertain,  and  therefore  void,  which  claimed  toll  for  a  stall, 
(1)  3  B.  E,  425  (2  H.  Bl.  393).  (2)  2  Lutw.  1517. 
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and  the    land  prope  et  circa  stallam  &c.,  the  objection  was  not        Tyson 
allowed  ;  for  this,  it  was  said,  *'  shall  be  ascertained  by  the  common       smith, 
usage  of  the  fair."     And  these  are  precisely  the  points  of  con- 
sideration to  which  the  Judges  must  advert,  when  called  upon 
to  determine  whether  the  custom  is  void  or  not.     It  is  not  void  as 
being  against  law ;  and,  if  alleged  to  be  void  because  inconvenient 
in  a  high  degree  in  its  enjoyment,  and  therefore  unreasonable,  they 
must  look  to  the  probabilities  of  the  case,  and  be  satisfied  that  the 
inconvenience  is  real,  general,  and  extensive,  before  they  *hold       [  *425  ] 
a  custom  bad  upon  that  ground,  which  a  jury  have  found  to  exist, 
and  to  have  been  acted  upon  from  beyond  the  time  of  legal  memory. 

As  to  the  objection,  that  this  is  a  bad  custom  as  against  the 
owner  of  the  soil ;  that  all  the  authorities  confine  a  claim  under 
a  custom  to  matters  of  easement  only,  whereas  this  is  a  matter  of 
profit  in  alieno  solo,  inasmuch  as  the  soil  must  be  disturbed  by  the 
erection  of  the  stall ;  admitting  this  to  be  the  case,  which  is  left 
extremely  doubtful  on  the  pleadings  in  this  case,  yet  the  distinction 
between  this  custom  and  others  to  which  reference  was  made  is, 
that  it  gives  a  certain  profit  to  the  owner  of  the  soil  for  the  use 
of  the  same ;  and  whether  that  is  a  full  compensation  or  not  is  not 
the  question.  At  the  early  time  at  which  this  custom  originated, 
it  may  have  been  a  profit  to  the  lord,  and  at  all  events  it  may  have 
been  an  object  to  him  with  respect  to  the  profits  of  his  fair  to  give 
encouragement  to  those  who  would  erect  booths  and  stalls  for  the 
entertainment  of  strangers  coming  to  the  fair.  It  is  clear  that  a 
prescription  for  a  certain  toll  by  way  of  stallage  is  good,  notwith- 
standing toll  and  stallage  are  different  things ;  as  was  held  in  the 
case  of  Bennington  v.  Taylor  (i)  above  referred  to ;  and,  if  the  lord 
of  the  fair  can  justify  distraining  for  such  toll  under  a  prescription, 
there  seems  no  reason  why  the  person  who  uses  the  stall  on  payment 
of  the  tolly  and  who  cannot  prescribe  either  in  a  que  estate  or  in 
himself  and  his  ancestors,  being  a  stranger,  should  not  justify 
under  such  a  custom  as  the  present. 

The  custom,  in  fact,  comes  at  last  to  an  agreement,  which  has  been 
evidenced  by  such  repeated  acts  of  ^assent  on  both  sides  from  the       [  *426  ] 
earliest  times,  beginning  before  time  of  memory  and  continuing  down 
to  our  own  times,  that  it  has  become  the  law  of  the  particular  place. 

We  therefore  think  the  custom  set  out  on  the  pleadings  is  a  good 
custom,  and  affirm  the  judgment  of  Queen's  Bench. 

Judgment  affirmed. 
(1)  2  Lutw.  1517. 
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1839.        REG.  V.  The  CHAMBERLAINS,  COMMON  COUNCIL, 
'"— ^"  AND  FREEMEN  op  ALNWICK. 

1^  ***  ^  (9  Adol.  &  Ellis.  444-457 ;  S.  C.l  P.  &  D.  343 ;  2  W.  W.  &  H.  72 ;  8  L.  J. 

(N.  S.)  M.  C.  50.) 

By  immemorial  user,  and  grants  of  various  dates  by  the  lords  of  the  soil 
to  the  corporation  of  A.,  the  freemen  of  A.  and  their  widows  were  entitled  to 
have  common  of  pasture  and  turbary  in  A.  moor,  paying  a  fixed  rent,  and 
to  cut  peat,  furzes  and  brushwood,  with  liberty  to  get  limestone,  slate  and 
freestone,  to  dig  clay,  bum  bricks,  take  flags,  whins  and  wattles,  to  dig  and 
take  sand,  gravel,  and  marie  for  the  use  of  the  freemen  in  certain  parts  of 
the  moor,  and  to  erect  limekilns  and  herds'  houses  where  the  lord's  bailiff 
and  the  corporation  should  think  fit.  The  corporation  made  bye-laws  to 
regulate  the  stints,  appointed  moor  grieves  to  enforce  them  by  distress  &c., 
and  persons  to  hoe  and  bum  whins,  gather  stones,  and  drain  and  sow  grass. 
The  lord  of  the  soil  had  a  right  to  grant  licences  to  make  bricks,  get  day, 
make  washpools  and  win  ironstone,  coals,  and  limestone,  but  not  to  grant 
the  herbage  of  the  moor ;  nor  did  he  depasture  cattle  there :  Held,  that  the 
interest  of  the  freemen  was  substantially  that  of  commoners  only,  and  that 
the  coi*poration  was  not  rateable  to  the  poor  in  respect  thereof. 

On  appeal  against  a  poor  rate  for  the  parish  of  Alnwick,  wherein 
the  **  chamberlains,  common  council,  and  freemen  of  the  borough 
of  Alnwick  "  were  assessed  as  the  occupiers  of  "  land  "  within  the 
parish,  the  Sessions  confirmed  the  rate  subject  to  the  opinion  of  this 
Court  upon  a  case  of  which  the  following  were  the  material  facts. 

The  town  of  Alnwick  is  an  ancient  borough  and  corporation  bj' 
prescription,  by  the  name  of  the  Chamberlains,  Common  Council, 
and  Freemen  of  Alnwick.  The  common  council  consists  of  twenty*- 
four  freemen  elected  for  life  from  whom  four  chamberlains  are 
annually  chosen.  The  management  of  the  affairs  of  the  corporation 
is  vested  in  the  chamberlains  and  common  council.  Near  the  town 
is  an  uninclosed  tract  of  between  two  and  three  thousand  acres 
called  Haydon  Forest  or  Alnwick  Moor,  on  which  the  freemen  and 
their  widows,  resident  within  the  parish,  have  from  time  immemorial 
been  entitled  to  certain  rights  set  forth  in  the  following  documents. 

1.  A  charter,  without  date  but  supposed  to  be  of  the  date  of 
Henry  II.,  containing  a  grant  by  William  de  Vesci  to  his  burgesses 

[  •445  ]       of  Alnwick  and  their  heirs  to  have  *common  of  pasture  in  Haydon 
and  in  the  moor  of  Haydon. 

2.  Another,  supposed  to  be  of  the  d^te  of  Edward  I.  by  W.  de 
Yesci,  grandson  of  the  above,  containing  a  confirmation  to  the 
burgesses  of  all  the  liberties  and  free  customs  granted  by  the  King 
to  the  burgesses  of  Newcastle,  and  also  common  of  pasture  in 
Haydon  &c.  as  in  the  charter  of  his  grandfather. 
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3.  Another,  of  tho  date  1290,  bv  a  son  of  the  last,  of  which  the         Reg. 
following  is  a  translation.  Thb 

"  Know  all  present,  and  to  come,  that  I,  William  de  Vesci,  lai^8^&c.^f 
brother  and  heir  of  John  de  Vesci,  have  given  and  granted,  and  by  Alnwick. 
this  my  present  charter  have  confirmed  to  my  burgesses  of  Alnwick, 
all  the  liberties  and  free  customs  in  all  things  as  the  charter  of  William 
de  Vesci  my  father,  which  they  have  from  him,  more  fully  testified. 
I  have  also  given  and  granted  to  the  same  my  burgesses  some  parcels 
of  land  in  the  field  of  Bondgate,  which  are  called  Scottefaldhalch  and 
Banwells  Strother  with  all  their  appurtenances,  with  common  in 
Haydon,  and  with  all  the  privileges  in  Haydon  Moor  in  the  marshes, 
feeding  and  pasture  grounds,  with  liberty  to  get  peats,  turves,  and 
brushwood,  and  with  all  the  other  their  free  appurtenances  and 
privileges  which  they  were  wont  to  have  and  to  use  in  the  times  of 
my  ancestors,  as  well  in  the  forbidden  month  as  in  others.  And  it 
must  be  known  that  on  the  northern  part  of  the  way  from  Bolton, 
which  is  called  Boultonstrete  as  far  as  the  path  which  is  called 
Colliergate,  cultivation  shall  by  no  means  be  used  by  any  one  before 
it  be  granted  by  me  and  the  said  burgesses,  which  cultivation  may  be 
used  within  the  said  bounds  for  my  accommodation  and  the  accom- 
modation of  the  said  burgesses  by  united  consent,  and  the  *whole  [  •J^e  ] 
pasture  in  the  same  place  shall  I'emain  jointly  and  in  common  to 
me  and  the  said  burgesses.  In  testimony  whereof  I  put  my  seal  to 
this  writing,  and  my  said  burgesses,  in  confirmation  thereof,  have 
put  their  common  seal  to  the  other  part  of  this  writing,  which  is  to 
remain  in  my  possession ;  and  it  must  be  known  that  the  same 
burgesses  and  their  heirs,  for  the  privileges  which  they  are  to  have 
in  Haydon  in  the  forbidden  month  with  their  liberties,  shall  give 
me  and  my  heirs  two  shillings  annually,  namely  one  half  at  the 
feast  of  St.  Martin  and  the  other  half  at  Pentecost  for  ever." 

In  1700  the  corporation  made  various  enclosures  from  Haydon 
Forest  or  Alnwick  Moor,  which  were  divided  into  several  farms. 

4.  In  1762,  articles  of  agreement  under  the  seals  of  the  parties, 
and  under  the  corporate  seal,  were  entered  into,  to  which  Hugh 
Earl  of  Northumberland  and  Elizabeth  his  wife,  and  certain 
servants  of  the  Earl  of  the  one  part,  and  (amongst  others)  the 
Chamberlains  and  common  council,  on  behalf  of  themselves  and 
the  freemen  of  Alnwick,  of  the  other  part,  were  parties.  The 
articles  recited  a  bill  in  Chancery  exhibited  by  the  Earl  and 
Countess  against  the  coi-poration,  to  establish  the  rights  of  the 
former  to  the  soil  and  inheritance  of  the  moor,  and  to  restrain  the 
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Reg,         latter  from  inclosing  any  part  of  it,  or  digging  mines  or  quarries  in 

The         it,  and  they  set  forth  the  mutual  covenant  and  agreement  of  the 

LAiNt"&"o'F  parties   to  the  following  effect:  That  the  chamberlains,   and  all 

Alnwick,     officers  of  the  borough  and  forest  of  Haydon  or  Alnwick  Moor, 

should  be  sworn  at  the  lord's  court  leet  before  they  entered  upon 

their  office.     That  the  freeman's  oath  should  be  in  a  prescribed 

form,  including  allegiance  to  the  King  and  fealty  to  the  lord  and 

I  *447  ]      lady  of  the  manor.     *That  the  Earl  and  Countess  were  lord  and 

lady  of  the  manor  and  borough  of  Alnwick,  and  that  the  forest  of 

Haydon  or  Alnwick  Moor  lies  within  the  manor,  and  is  parcel  of  it  ; 

that  the  freemen  were  entitled  to  common  of  pasture  thereon,  on 

payment  of  the  rent  of  28.  per  annum  for  the  liberty  of  depasturing 

thereon  in  the  fence  month,  and  that  freemen  and  their  widows 

had  a  right  to  dig  and  cut  peat,  furzes,  turves,  and  brushes  growing 

there  for  their  own  use ;  and  that  the  lord  and  lady  had  no  right  to 

grant  the  herbage  or  vesture  of  the  forest  or  moor  to  their  tenants 

holding  by  burgage  tenure,  or  any  other  person  whatsoever.     That 

no  freeholder,  unless  also  a  freeman,  had  any  right   in  Alnwick 

Moor.     That  certain  inclosures  therein  described,  being  part  of  the 

said  forest  or  moor,  should  be  established  to  the  corporation,  and 

continue  to  be  let  by  and   for  their  benefit,   but   that  no  new 

inclosures  should  be  made  without  consent  of  the  lord  and  lady : 

that  the  soil  or  royalties  in  the  forest  or  moor,  and  in  the  enclosures 

made  therefrom,  should  be  vested  in  the  Earl  and  Countess  and 

their  heirs :  that  the  Earl  and  Countess  should  let  the  coal-mines 

and  quarries  to  the  corporation,  saving  the  right  of  the  Earl  4c. 

to  get  coal  and  stone  for  his  own  use.     That  the  freemen  and  their 

widows  should  have  liberty  at  all  times  to  get  limestone,  slate,  and 

freestones  in  any  of  these  quarries  for  their  own  use,  and  to  dig 

clay,  bum  bricks,  take  away  turves,  and  flags,  whins  and  wattles  ; 

and  to  dig  and  take  away  sand,  gravel,  clay,  and  marie,  for  the  use 

of  themselves  or  other  freemen  &c.,  in  such  parts  of  the  forest  or 

moor  as  the  lord's  bailiff  of  the  borough  and  the  chamberlains 

should  think  fit.      That  the  limekilns  and  herds'  houses  in  the 

[  ♦448  ]      forest  or  moor  should  continue  for  the  use  *of  the  freemen,  with 

liberty  to  erect  others  where  the  lord's  bailiff  and  chamberlains 

should  think  fit.      That  reasonable   satisfaction  should  be  made 

from  time  to  time  to  the  corporation  or  their  lessees,  for  damage 

done  by  working  mines,  &c.  within  the  enclosures.     The  articles 

then  proceeded  to  ascertain  the  boundaries  of  the  forest  or  moor ; 

and,  in  exchange  for  a  portion  of  the  moor  severed  therefrom,  to 
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be  enjoyed  by  the  Earl  and  Countess  as  their  separate  freehold,  it         Bbg. 
was  provided  that  a  portion  of  land  should  be  set  off  from  the         thk 
separate  freehold  of  the  Earl  and  Countess,  and  laid  to  the  moor,  lai^s^^c^of 
to  be  held  and  enjoyed  by  the  freemen  of  Alnwick,  as  part  of  the     Alnwick. 
moor. 

The  ground  so  laid  to  the  moor  in  virtue  of  the  above  articles  is 
still  enjoyed  by  the  freemen. 

5.  In  1811,  a  further  indenture  was  executed  between  the  Duke 
of  Northumberland  of  the  one  part,  and  the  Chamberlains  and 
common  council  (under  the  corporate  seal)  of  the  other.  After 
reciting  that  the  Duke  was  seised  of  certain  freehold  pieces  of 
ground,  and  that  freemen  of  Alnwick  were  entitled  to  common  of 
pasture  and  other  rights  upon  the  forest  of  Aydon  or  Alnwick  Moor 
upon  payment  of  the  rent  of  2«.  per  annum  to  the  Duke  for  the 
liberty  of  depasturing  their  cattle  thereon  in  the  fence  month,  and 
that  an  exchange  had  been  agreed  upon,  it  witnessed  that  the  Duke 
granted  to  the  Chamberlains  and  common  council,  in  trust  for 
themselves  and  the  rest  of  the  freemen  for  the  time  being,  right 
of  common  or  depasturing  in  and  upon  the  said  pieces  of  ground 
adjoining  the  moor,  together  with  all  such  other  privileges  and 
rights  in  and  upon  them  as  the  Chamberlains,  common  council, 
and  freemen  were  entitled  to  in  and  upon  or  over  the  said  forest  or 

moor,  *to  be  enjoyed  in  like  manner  as  on  the  said  forest  or  moor ;       [  *i49  ] 
and  the  Chamberlains  and  common  council,  on  behalf  of  them- 
selves and  the  rest  of  the  freemen,  release^  to  the  Duke  and  his 
heirs  all  their  right  of  common,  and  all  other  their  right  and  interest, 
of,  in,  and  to  a  piece  of  ground  parcel  of  the  said  forest  or  moor. 

The  pieces  of  freehold  over  which  the  Duke  granted  the  rights 
mentioned  in  the  last  indenture,  and  which  were  in  1811  part  of  an 
enclosed  field,  are  now  open  and  enjoyed  by  the  freemen  like  the 
rest  of  the  moor. 

The  Duke  is  lord  of  the  soil  and  royalties  of  the  moor,  and  grants 
licenses  to  make  bricks,  get  clay,  make  washpools,  and  win  iron- 
stones, coals,  and  limestone.  His  right  to  do  so  is  not  disputed. 
About  three  years  ago,  he  granted  to  the  Chamberlains,  common 
council  and  freemen  licence  to  make  a  permanent  washpool  on  the 
moor  for  washing  their  sheep,  and  to  erect  a  pen  with  stone  walls. 
The  Duke's  bailiff  accompanies  the  new  freemen,  when  riding  the 
boundaries  of  the  moor. 

6.  In  1838,  the  Duke,  as  impropriator  of  the  tithes  of  Alnwick, 
demised  to  the  corporation  for  ten  years  the  agistment  tithes  in 
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Rko.        respect  of  cattle  depastured  on  the  enclosed  lands  of  the  corporation 

The         within  the  manor  and  borough  of  Alnwick,  including  the  enclosure 

LAi" s^&D^F  made  from  the  moor,  as  also  in  respect  of  cattle  depastured  on  the 

Alnwick,     nioor,  on  which  the  freemen  are  stated  in  the  lease  to  be  entitled  to 

common  of  pasture. 

The  rent  of  2$.  a  year  is  regularly  paid  to  the  Duke  for  the  liberty 
of  depasturing  the  moor  in  the  fence  month,  and  the  receipt,  which 
is  yearly  given,  expresses  that  sum  to  be  ''  received  of  the  burgesses 
of  the  borough  of  Alnwick,"  for  such  license. 

The  enclosures  made  from  the  common  by  the  corporation 
[  *450  ]  ^before  1762,  and  referred  to  in  the  articles  of  that  date,  contain 
700  acres  and  upwards,  and  are  let  to  tenants,  whose  rents  are 
received  and  applied  by  the  common  council  for  the  benefit  of  the 
corporation.  One  of  the  leases  was  set  forth  in  the  case,  by  which 
it  appeared  that  the  corporation  in  such  lease  reserved  all  mines, 
quarries,  woods,  trees,  &c.,  with  liberty  to  work,  fell,  lop,  &c.,  and 
to  enter  when  perambulating  the  boundaries  of  Aydon  Forest,  **  the 
said  premises  being  part  and  parcel  thereof." 

Th^  tenants  of  these  enclosures  are  rated  to  the  poor's  rate  ;  but 
the  uninclosed  land  called  Haydon  Forest  or  Alnwick  Moor  has 
never  before  been  rated.  The  freemen  put  their  cattle  on  the  moor 
without  any  permission  asked,  or  any  pajrment  made  to  the  cor- 
poration for  the  exercise  of  the  right.  Each  freeman  pays  tithes  of 
lambs  or  wool  to  the  tithe  owner  for  his  own  stock,  and  the  rent 
reserved  in  the  lease  ot  agistment  tithe  is  paid  to  the  Duke  by  the 
Chamberlains'  clerk.  The  corporation  do  not  occupy  or  turn  cattle 
out  on  the  moor,  except  as  individual  freemen.  The  cattle  of  non- 
freemen,  trespassing  on  the  moor,  have  been,  on  several  occasions, 
impounded  by  individual  freemen. 

No  profit  arises  to  the  corporation,  in  their  corporate  capacity, 
from  the  moor ;  but  the  Chamberlains  and  council  make  bye- laws  for 
regulating  the  stints  to  be  depastured  by  the  freemen.  The  case 
set  forth  a  bye-law  for  this  purpose  made  in  1824,  in  which  (inter 
alia)  the  number  and  nature  of  the  stints  were  regulated,  and  the 
times  and  places  for  depasturing  cattle  were  fixed,  and  the  moor 
grieves  of  the  borough  were  empowered  to  distrain  all  cattle  or 
goods  found  depasturing  or  being  in  or  on  the  moor  in  contravention 
of  the  order. 
[  451 J  The   regulations  prescribed  in   this  bye-law  have  always  been 

observed. 

The  moor  grieves  are  servants  of  ihe  Chamberlains  and  common 
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council,  who  also  appoint  the  herd.  The  latter  resides  in  a  house  Rso. 
for  which  he  is  rated,  and  the  rates  are  paid  by  the  Chamberlains'  thb 
clerk.     He  has  four  stinti^  in  the  forest,  whether  a  freeman  or  not,  ,  ?^Jt^?^^' 

'  '    LAINS,  &.C,  OF 

and  has  established  his  right  to  them  by  an  action  at  law.     The     Alnwick. 
Chamberlains  and  council  often  employ  persons  to  hoe  and  burn  the 
whins  and  furzes  on  the  unenclosed  parts  of  the  forest,  to  gather 
stones,  drain,  and  sow  grass  seeds.     No  cattle  belonging  to  the 
Duke  are  depastured  on  the  moor. 

It  was  as  the  alleged  occupiers  of  this  moor  that  the  appellants 
were  rated,  and  the  Sessions,  upon  the  above  evidence,  "  were  of 
opinion  that  the  corporation  were  in  such  occupation  of  the  herbage 
of  the  moor,  as  trustees  for  ihe  freemen,  and  for  their  benefit,  as 
rendered  them  liable  to  be  assessed  to  the  rate." 

The  questions  for  the  opinion  of  the  Court  were,  whether  there 
was  any  rateable  occupation  of  Alnwick  Moor  in  respect  of  the 
aforesaid  rights  or  privileges  enjoyed  by  the  freemen  of  Alnwick  ? 
whether  the  occupation  of  the  same  was  properly  described  and 
assessed  in  the  rate  as  land?  and  whether,  if  there  was  such 
a  rateable  occupation,  the  rate  was  properly  made  upon  the 
appellants  ? 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas 
Term  last  (i). 

Talfonrd,  Serjt.,  Ingham,  and  Otter,  in  support  of  the  order,  [  452  ] 
contended  that,  whatever  may  have  been  the  right  originally 
intended  to  be  conveyed,  the  corporation  had,  in  fact,  exercised 
and  obtained  rights  of  an  exclusive  nature,  greater  than  a  mere 
right  of  common  or  incorporeal  hereditament ;  and  that  the  cor- 
poration had  a  possession  sufficient  to  maintain  trespass  qtiare 
clausuinf regit.  They  cited  Rex  v.  Bell  (2),  Burt  v.  Moore  (3),  Potter 
V.  Narth  (4),  Rex  v.  Ellis  (5),  Rex  v.  Watson  (6),  Rex  v.  Sudbury  (7), 
Jones  V.  Richard  (8),  Dyson  v.  Collick  (9),  Crosby  \.  Wadsworth  (lo). 
Rex  V.  Mayor  and  Commonalty  of  York  (11).  It  was  also  contended 
that  general  ability,  derived  from  any  property  within  the  parish, 
made  an  inhabitant  rateable,  and  that  the  Sessions,  having  expressly 

(1)  December    Ist,    1838.      Before  (6)  p  East,  480. 

Lord    Denman,     Ch.    J.,     Patteson,  (7)  25  K.  R.  423  (I  B.  &  C.  389). 

Williams,  and  Coleridge,  JJ.  (8)  5  Ad.  &  El.  413. 

(2)  7  T.  E.  598.  (9)  24  R  R  484  (5  B.  &  Aid.  600). 

(3)  2  E.  E.  611  (5  T.  E.  329).  (10)  8  E.  E.  566  (6  East,  602). 

(4)  1  Saund.  350.  (11)  6  Ad.  &  El.  419. 

(5)  1  M.  &  S.  662. 
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Beo.        found  that  the  appellants  were  occupiers,  had  precluded  further 

The  inquiry. 

Chambeb- 

LAINS,  &C.  OF 

Alnwick.  Sir  F,.  Pollock,  Wightman,  and  Granger,  contra,  relied  upon 

Rex  V.  Churchill  (i),  Rex  v.  Aberavon  (2),  Rex  v.  Tewkesbury  (3),  and 
contended  that  the  right  was  only  common  of  pasture  and  turbary ; 
that  some  of  the  acts  done  might  be  evidence  of  a  right  to  the  soil, 
but  did  not  conclusively  show  it ;  that  there  was  no  beneficial 
occupation  by  the  parties  rated  ;  that  the  finding  of  the  Sessions,  in 
point  of  form,  and  under  the  circumstances,  was  not  conclusive ; 
and  that  the  subject-matter  of  the  rate  was  at  all  events  improperly 
described  as  "  land." 

[  453  ]        Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

After  stating  the  cause  of  appeal,  his  Lordship  said :  The  Court 
of  Quarter  Sessions  for  the  county  of  Northumberland  confirmed 
the  rate  subject  to  the  opinion  Qf  this  Court  upon  a  case  which  states 
the  facts  hereinafter  &c.  noticed,  and  at  the  conclusion — ''  that  the 
Sessions  were  of  opinion,  that  the  corporation  were  in  such  occupa- 
tion of  the  herbage  of  the  Moor  as  trustees  for  the  said  freemen,  and 
for  their  benefit,  as  rendered  them  liable  to  be  assessed  to  the  rate." 
We  notice  this  at  the  outset,  because,  generally  speaking,  this 
finding  of  the  Sessions  would  have  been  conclusive  upon  the 
question.  In  this  instance,  however,  from  the  long  statement  of 
facts  submitted  to  our  consideration,  it  is  impossible  not  to  perceive 
that  the  finding  of  the  Sessions  was  merely  formal,  and  that  their 
real  object  was  to  procure  our  opinion,  whether  the  facts  stated 
warrant  their  conclusion  or  not.  The  principal  question  accordingly 
(and  into  which  alone  it  is  necessary  for  us  to  enter)  is,  whether  the 
interest  of  the  appellants  in  the  district  (of  from  2,000  to  3,000  acres) 
called  Aydon  or  Haydon  Forest,  or  Alnwick  Moor,  in  the  neighbour- 
hood of  the  town  of  Alnwick,  be  of  such  a  nature  as  to  make  them 
liable  to  be  rated.  It  is  material  to  observe  thus  early,  that  it  is 
found  as  a  fact  that  the  Duke  of  Northumberland  is  lord  of  the  soil 
,  and  royalties  of  the  said  moor ;  and  if  that  finding  needed  any  con- 

firmation, it  would  have  received  it  from  the  fact  of  his  having 
recently  granted  a  written  licence  to  erect  a  permanent  wash-pool 
thereon.  It  is  obvious,  also,  that  the  original  grants  to  the  burgesses 
of  Alnwick  were  plainly  of  a  right  of  common,  and  of  that  right 

(1)  28  R  R.  473  (4  B.  &  C.  750).  (3)  13  East,  155. 

(2)  5  East,  453. 
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only :  hence  this  important  consideration  arises,  that  the  ^burthen         Reo. 
is  clearly  cast  upon  those  who  contend  that  some  larger  interest  in         the 
the  soil  than  a  mere  right  of  common  is  vested  in  the  appellants,  to  i^xnJs'&c^op 
show  how  and  when  such  enlarged  interest  accrued.  Alnwick. 

r  *454  1 

The  two  first  grants  are  from  the  family  of  De  Vesci,  then  lords 
of  the  Manor  of  Alnwick,  and  supposed  to  be  about  the  dates  of 
Henry  the  Second  and  Edward  the  First  respectively,  "of  common 
of  pasture  in  Haydon  in  the  manpr  of  Haydon  to  their  burgesses  of 
Alnwick."  The  third  grant  to  the  said  burgesses  of  the  date  of 
1290  by  the  son  of  the  second  grantor  is  of  certain  lands  (not 
material  to  the  present  purposes)  **  with  common  in  Haydon  and 
with  all  the  privileges  in  Haydon  Moor  in  the  marshes,  feeding,  and 
pasture  grounds,  with  liberty  to  get  peats,  turves,  and  brushwood, 
and  with  all  other  their  free  appurtenances  and  privileges  which 
they  were  wont  to  have  and  to  use  in  the  times  of  my  ancestors, 
as  well  in  the  forbidden  month  as  in  others,"  for  which  enlarged 
privilege  during  the  fence  month  2^.  annually  were  to  be  paid, 
and  the  same  (as  the  case  states)  is  regularly  paid  to  the  lord  at 
this  day. 

From  the  two  earlier  grants,  therefore,  common  of  pasture  only, 
and  by  the  third  common  of  turbary  in  addition,  with  an  extension 
of  all  the  privileges  over  the  fence  month,  were  given  to  the  bur- 
gesses ;  and  the  payment  of  the  2«.  annually,  as  already  mentioned, 
amounts  to  a  direct  acknowledgment  of  the  force  and  validity  of  the 
said  grant  of  1290,  by  which  unquestionably  no  right  in  the  soil,  of 
a  higher  nature  than  that  of  common  of  pasture  and  turbary,  passed 
to  the  burgesses. 

Nor  do  we  think  that  from  the  more  modern  deeds  and  instru- 
ments introduced  into  the  case,  any  inference  of  a  contrary  tendency 
can  be  fairly  deduced.  That  of  *1811  was  for  the  purpose  of  [  *465  ] 
effecting  an  exchange  between  the  Duke  of  Northumberland  and 
the  chamberlains,  common  council,  and  freemen  of  Alnwick  '^  of  a 
certain  portion  of  enclosed  land  belonging  to  the  Duke  adjoining  to 
Aydon  Forest,  or  Alnwick  Moor,  for  a  certain  portion  of  the  said 
forest  or  moor."  And  it  is  to  be  observed,  that  what  is  thereby 
professed  to  be  relinquished  to  his  Grace,  is  not  land,  but  "  all  the  , 
right  of  common  and  depasturage,  and  other  right,  title,  claim,  and 
interest  of  the  said  chamberlains  &c.,  of,  in,  and  to  the  piece  of 
ground  in  question."  The  last  in  order,  and  the  most  recent  in 
date,  is  the  deed  of  1888,  whereby  the  Duke,  as  impropriator  of  the 
tithes  of  the  manor  and  borough  of  Alnwick,  for  a  rent  of  Is., 
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Kbo.  leased,  during  a  term  of  ten  years,  the  agistment  tithes  payable  in 
The  respect  of  cattle  depastured  (amongst  other  places)  upon  the  said 
T  Pr'lt^^Jf^^  moor,  on  which  the  freemen  of  Alnwick  are  therein  stated  to  be 
ALNWICK,     entitled  to  common  of  pasture. 

We  have,  purposely,  omitted  the  articles  of  agreement  of  March, 
1762,  though  of  earlier  date  than  the  two  deeds  lastly  noticed, 
because  they  have  reference,  especially,  to  the  enclosure  of  upwards 
of  700  acres  of  the  moor  about  the  year  1700,  a  fact  to  which 
considerable  importance  seems  to  have  been  attached,  though,  with 
the  accompanying  explanation,  it  appears  rather  to  operate  in 
favour  of  the  appellants.  That  such  enclosure  was  made  upon  any 
exercise  or  claim  of  right  is  certainly  not  shown ;  that  it  originated 
in  encroachment  and  usurpation  there  is  every  reason  to  conclude. 

The  said  articles  of  agreement  made  between  the  Earl  and 
Countess  of  Northumberland,  and  the  chamberlains  &c.  of  Alnwick, 
after  reciting  that  a  bill  had  been  filed  by  this  said  Earl  and 
[  *45d  ]  Countess  against  the  said  chamberlains  *  (amongst  other  things)  to 
quiet  the  right  of  the  former  to  the  soil  and  inheritance  in  the  place 
in  question,  and  to  restrain  the  latter  from  letting  or  enclosing  any 
part  of  the  same,  went  on  to  adjust  between  the  parties,  that  the 
said  enclosure  of  700  acres  should  stand,  but  that  no  further 
enclosures  should  be  made;  and  that  the  soil  and  freehold  were 
to  be  vested  in  the  said  Earl  and  Countess,  as  from  the  earlier 
documents  it  is  quite  clear  they  were  before.  Since,  therefore,  the 
Duke  of  Northumberland  is  stated  expressly  to  be  lord  of  the  soil, 
and  that  there  is  no  reason  for  concluding  that  the  part  of  the  moor 
enclosed  was  under  different  circumstances  from  the  rest,  and  the 
chamberlains  &c.  formally  stipulate  to  enclose  no  more,  it  seems 
clearly  to  follow  that  they  had  no  right  to  enclose  at  all :  for  if  they 
had,  why  should  they  renounce  it  ? 

It  must  certainly  be  conceded  (as  was  pointed  out  in  the 
argument)  that  very  large  and,  with  reference  to  commons 
generally,  unusual  rights  are,  by  these  same  articles,  conceded 
or  admitted  to  belong  to  the  freemen ;  such  as  the  liberty  to 
disturb  the  surface  by  digging  for  clay  and  gravel,  and  to  cut  down 
whins,  wattles,  &c.  upon  the  surface ;  and  in  other  respects  also 
(as  appears  by  the  case)  they  have  interfered  with  it.  Seeing,  how- 
ever, as  we  think  we  do  distinctly,  the  original  relation  of  these 
parties  to  each  other,  to  have  been  that  of  lord  and  commoner,  and 
that  there  is  nothing  in  any  subsequent  deed  or  instrument  to 
satisfy  us  that  the  quality  and  extent  of  the  interest  of  the  freemen 
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has  since  been  varied,  we  think  that  the  nature  of  their  rights  is         Rbo. 
still — as,  at  first,  it  is  shown  to  have  been — that  of  commoners,         thb 
though   with   large  and   (as   we  have  before    observed)  unusual  i,fi"s^^c  "V 
enjoyments  upon  this  moor.  Alnwick. 

In  coming  to  this  conclusion  upon  the  facts  of  this  case,  we  have,  [  457  ] 
in  effect,  disposed  of  it ;  because  it  was  not  contended  in  argument 
(and  could  not  have  been  with  any  prospect  of  success)  that,  unless  the 
interest  of  the  appellants  in  this  tract  of  land  was  something  more 
than  an  incorporeal  hereditament,  the  rate  could  be  sustained.  It 
is  not  needful,  therefore,  to  do  more  than  observe  generally  as  to  all 
the  cases  cited  in  the  argument  {Rex  v.  Watson  (i),  Rex  v.  Aber- 
avon  (2),  Rex  v.  Teivkesbury  (3),  Rex  v.  Sudbury  (4),  and  the  recent 
case  of  Rex  v.  The  Mayor  and  Commonalty  of  York  (5)),  that  there 
was  undoubtedly  rateable  property;  and  the  only  question  was,^ 
whether  there  was  a  rateable  occupation. 

Thinking,  therefore,  as  we  do,  that  the  first  point  is  in  favour  of 
the  appellants,  we  do  not  enter  into  the  second,  and  upon  that 
express  no  opinion. 

The  result  is,  that  the  order  of  Sessions  must  be  quashed. 

Order  of  Sessions  quashed. 


In  the  Matter  of  PALMER  and  the  HUNGERFOED         i889. 
MARKET   COMPANY.  [468] 

(9  Adol.  &  Ellis,  463-468 ;  S.  C.  1  P.  &  D.  492 ;  8  L.  J.  (N.  S.)  Q.  B.  114.) 

P.  held  premises  under  an  agreement  for  one  year,  and  afterwards  to  quit 
on  three  months*  notice  at  any  quarter  day.  He  was  not  to  underlet  or 
give  up  possession  to  another,  or  make  any  alteration,  without  consent  of 
his  landlord ;  and  was  to  leave  for  his  landlord's  benefit  all  improvements  or 
additions  made  during  his  occupation.  He  made  certain  improvements, 
and  was  afterwards  ejected  upon  due  notice  to  quit :  Held  that  he  was  not 
entitled  to  compensation  for  such  improvements  under  sect.  19  (6)  of  the 
Hungerford  Market  Act,  11  Geo.  IV.  c.  Ixx.,  although  the  notice  to  quit 
was  given  by  reason  of  the  passing  of  that  Act. 

In  Hilary  Term,  1834,  John  Palmer,  the  tenant  of  a  messuage 
called  the  "Globe"  public-house,  part  of  the  Hungerford  Market 
estate,  had  obtained  a  rule  nisi  for  a  mandamus  to  the  Hungerford 
Market  Company,  commanding  them  to  issue  a  warrant  to  the 

(1)  5  East,  480.  (5)  6  Ad.  &  El.  419. 

(2)  5  East,  453.  (6)  The  effect  of  this  section  is  stated 

(3)  13  East,  155.  in  Ex  parte  Farlow,  36  E.  R.  580,  581. 

(4)  25  B.  B.  423  (1  B.  &  C.  389).  — B.  0. 
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In  re         high  bailiff  of  Westminster  to  summon  a  jury  pursuant  to  stat. 
ALMKB.      J  j^  Q^^  jY  ^  j^^^^  j^^^j  ^^^  personal,  public  (incorporating  the  said 

Company),  for  the  purpose  of  assessing  the  damage  and  recompence 
to  be  given  to  him  by  way  of  compensation  for  improvements, 
tenant's  fixtures,  and  otherwise  in  respect  of  the  said  messuage. 
By  another  subsequent  rule,  and  by  a  Judge's  order  in  January, 
1837,  it  was  referred  to  a  barrister  **  to  look  into  the  question,"  and 
dispose  of  the  matters  of  the  first-mentioned  rule,  and  to  award 
such  compensation,  if  any,  as  he  should  think  fit,  with  liberty  to 
raise  any  points  of  law  for  the  opinion  of  this  Court  if  he  should 
deem  it  necessary. 

The  arbitrator  awarded  that  Palmer  was  not  entitled  to  compen- 
sation for  the  improvements,  and  he  set  forth  in  his  award  the 
facts  and  circumstances  on  which  the  claim  of  compensation  was 
grounded.  The  material  facts  are  fully  stated  in  the  judgment  of 
the  Court.  The  compensation  was  claimed  under  sect.  19  of  the 
above  Act,  which  provided  that  any  person,  tenant  for  years,  from 
year  to  year,  or  at  will,  occupier  of  any  part  of  the  Hungerford 
House  estate,  who  should  or  might  sustain  any  loss,  damage,  or 
[  '464  ]  injury  in  respect  of  any  ^interest  whatsoever  for  good  will,  improve- 
ments, tenant's  fixtures,  or  otherwise,  which  he  then  enjoyed, 
by  reason  of  the  passing  of  that  Act,  should  have  and  receive 
compensation  from  the  Company  for  such  loss  &c. 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas 
Term  last  (i),  by  Piatt  for  Palmer,  and  Hayward  for  the  Company; 
but  as  the  authorities  cited  by  them  are  sufficiently  noticed  in  the 
judgment,  the  argument  is  omitted. 

Lord  Dbnman,  Ch.  J.  in  this  Term  (January  12th)  delivered  the 
judgment  of  the  Court  : 

This  case  arises  upon  a  demand  for  compensation  under  the 
Hungerford  Market  Act,  11  Geo.  IV.  c.  Ixx.,  and  the  only  question 
is,  whether,  under  the  circumstances  hereinafter  stated.  Palmer,  the 
applicant,  is  entitled  to  be  compensated  for  improvements  made  by 
him  during  his  occupation  of  premises,  which  the  Company  have 
purchased  and  used  for  the  purposes  of  the  market.  The  occupation 
commenced  under  an  agreement  made  December  28th,  1824,  between 
Palmer  and  Wise,  the  then  owner  of  the  Hungerford  Market  estate, 
of  which  the  premises  were  parcel,  for  one  year  commencing  the 

(1)  November  30th,  1838.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams, 
and  Coleridge,  JJ. 
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29th  September  preceding.  The  agreement  contained  the  following  in  re 
stipulations — that  if  Palmer,  with  Wise's  consent,  should  hold 
beyond  the  year,  he  should  quit,  or  be  at  liberty  to  quit,  at  any 
quarter  day  on  receiving  or  giving  three  months*  notice ;  that  he 
should  not  underlet,  or  give  up  possession  to  any  one,  *or  make  any  [  •465  ] 
alteration  without  the  written  consent  of  Wise.  He  was  to  keep  all 
the  glass  entire,  and  so  leave  the  same,  together  with  all  the  articles 
mentioned  in  {^schedule,  and  all  improvements  or  additions  to  the 
premises,  which  he  should  make  during  his  occupation,  for  the 
benefit  of  Wise. 

On  the  31st  July,  1824,  Wise  had  offered  the  Hungerford  Market 
estate  to  Sir  T.  Tyrwhitt,  on  behalf  of  the  intended  market  com- 
pany ;  the  offer  was  made  on  certain  written  terms,  to  which  a 
decided  answer  was  to  be  given  in  eight  months.  No  answer  was 
returned  within  that  period,  but,  in  December,  1830,  the  purchase 
was  completed.  Notice  to  quit  at  Michaelmas,  1830,  was  duly  given 
by  Wise  on  the  23rd  June  preceding  (i) :  and  Palmer  finally  gave  up 
possession  in  April,  1831,  after  a  verdict  recovered  in  ejectment, 
wherein  Wise  and  the  Hungerford  Market  Company  were  severally 
lessors  of  the  plaintiff. 

In  1826,  Wise  gave  Palmer  leave  to  extend  his  bar,  and  during 
his  occupation,  and  before  the  passing  of  the  Hungerford  Market 
Act  (2),  Palmer  made  certain  other  improvements.  These  were 
given  up  with  the  rest  of  the  premises,  and  are  valued  at  44^.  10s. : 
the  question  now  to  be  decided  is,  whether  the  Company  are  bound 
to  indemnify  him  for  these  improvements. 

Upon  the  argument  of  this  case,  the  several  ^decisions  which  are       [  *466  ] 
reported  upon  the  17th  and  19th  sections  of  the  Act,  were  cited. 
These   are   Ex  parte  Farlow  (3),  Ex  2><^rte   Wright  (4),  Ex  parte 
Dalies  (5),  Ex  parte  Still  (6),  Ex  2)arte  Gosling  (7). 

The  principle  upon  which  the  Court  has  proceeded  in  these  cases 
in  the  construction  of  the  Act,  is  clear  and  satisfactory :  it  has  been 
thought  that  the  compensation  clauses,  the  17th  and  19th,  should 
be  construed  most  liberally  in  favour  of  those  who  are  to  receive 

(1)  The  award  found  that  the  notice  commenced  his  occupation,  or  when 

to  quit  was  given,  and  that  the  pre-  he  made  the  improvements, 
mises  were  given  up,  **by  reason  of  (2)  The  Act  passed  May  29th,  1830. 

the  passing  of  the  Act."     It  did  not  (3)  36  E.  E.  580  (2  B.  &  Ad.  341). 

appear  whether  or  not   Palmer  had  (4)  2  B.  &  Ad.  348. 

notice  of  the  treaty  pending  between  (5)  4  B.  &  Ad.  327. 

Mr.   Wise  and  the  Company  for  the  (6)  4  B.  &  Ad.  592. 

sale  of  the  estate  at  the  time  when  he  (7)  4  B.  &  Ad.  596. 
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In  re  benefit  from  them,  and  most  etrongly  against  the  Company,  who 
framed  them;  and  it  has  further  been  considered,  that  the  19th 
clause  must  be  extended  to  other  than  legal  interests,  which  are 
provided  for  by  the  17th.  These  principles,  however,  do  not  exclude 
an  examination  into  the  particular  circumstances  of  each  applica- 
tion; and  where  it  has  appeared  that  the  party  has  in  reality 
sustained  no  injury  from  the  proceedings  of  the  Company,  not 
merely  in  his  legal  or  equitable  interest,  but  not  even  according  to 
any  expectations  which  he  may  reasonably  have  entertained,  the 
Court  has  refused  to  interfere :  therefore  in  Ex  parte  Wright  (i), 
the  party  was  held  entitled  to  no  compensation  who  held  under 
Mr.  Wise  on  an  agreement  for  one  year  certain,  with  liberty  to  the 
landlord  afterwards  to  determine  the  tenancy  in  any  year  at  three 
months'  notice,  and  with  a  stipulation  also  that  the  tenant  should 
not  underlet,  or  give  up  possession  of  the  premises,  without  leave  in 
writing.  Two  other  rules  were  discharged  at  the  same  time  of 
[  •467  ]  parties  applying  under  similar  circumstances.  This  case  is  *shortly 
reported,  but  it  does  not  pass  without  consideration,  coming  on 
soon  after  £j;  parte  Farlow  (2),  when  the  Act  was  fresh  in  the  minds 
of  the  Court :  and  it  bas  been  treated  as  proceeding  on  a  sound 
distinction  in  several  cases  that  had  followed.  In  one  of  these. 
Ex  parte  Gosling  (3),  the  applicant  had  covenanted  to  yield  up  the 
premises  with  all  fixtures  and  improvements  ;  upon  which,  although 
he  was  allowed  compensation  for  the  loss  sustained  in  respect  of 
good- will,  or  the  chance  of  a  beneficial  renewal  of  his  lease,  on  the 
authority  of  Ex  parte  Farlow  (2),  he  was  held  not  entitled  to  any  in 
respect  of  fixtures  or  improvements,  though  it  was  said  the  compen- 
sation jury  might  consider  them  so  far  as  they  added  to  the  chance 
of  a  beneficial  renewal. 

In  the  present  case  they  stand  alone,  and  the  applicant  is  in  the 
same  situation  as  Wright  in  respect  of  his  general  interest,  and 
Gosling  in  respect  of  his  improvements.  It  may  fairly  be  collected 
that  the  peculiar  stipulations  which  the  agreement  contains  were 
introduced  by  Wise,  with  a  view  to  completing  his  sale  on  more 
favourable  terms  for  himself,  by  having  an  estate  to  dispose  of,  less 
incumbered  with  valuable  interests  in  the  tenants.  He  must  be 
taken  therefore  to  have  received  his  compensation  from  the  Com- 
pany in  a  higher  price ;  and  they  will  have  to  pay  twice  over  for  the 
same  thing,  if  we  were  to  hold  the  present  applicant  entitled.     It  is 

(1)  36  R.  E.  5S6  (2  B.  &  Ad.  348).  (3)  4  B.  &  Ad.  596. 

(2)  36  B.  E.  580  (2  B.  &  Ad.  341). 
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probable  that  in  many  cases  where  the  facts  left  this  matter  doubtful,        in  re 

Palm  ur 

they  have  done  so ;  but  we  think  we  ought  not  to  proceed  further 

than  the  line  laid  down  in  Ex  parte  Farlow  (i) ;  and  as  this  is 

precisely  within  Ex  *parte  Wright  (2),  and  the  distinction  taken  in       [  '^^s  j 

Ex  parte  Gosling  (3),  and  we  think  those  cases  rightly  decided,  the 

rule  will  be  discharged. 

Rule  discharged. 


EEG.  V.  SPENCER  1839. 

9  Adol.  &  Ellis,  485—486 ;  S.  C.  1  P.  & D.  358 ;  2  W.  W.  &  H.  7;  8 L.  J.  (N.  S.)       "^^^  ^'' 

M.C.17.)  [,8-3 

The  enactment  5  G^.  11.  c.  19,  a.  2,  that  orders  of  justices  shall  not  be 
removed  by  certiorari  imless  recognisance  be  given  by  the  party  removing, 
does  not  apply  to  writs  of  artiarari  sued  out  by  a  prosecutor. 

And  therefore,  where  a  conviction  had  been  quashed  by  order  of  Sessions, 
and  the  informer  obtained  a  certiorari  to  remove  the  order,  the  Court 
refused  to  quash  the  writ  on  the  ground  that  no  recognisances  had  been 
given. 

George  Banger  was  convicted  by  two  justices  in  Petty  Sessions, 
under  a  penal  statute,  on  the  information  of  Henry  Spencer.  The 
conviction  was  quashed  by  an  order  of  Quarter  Sessions,  with  costs 
to  be  paid  by  the  convicting  justices.  Spencer  obtained  a  certiorari 
to  remove  the  order  of  Sessions  into  this  Court,  but  did  not  enter 
into  the  recognisances  prescribed  by  stat.  5  Geo.  II.  c.  19,  s.  2 ; 
and  on  this  ground 

Barstow  now  moved  that  the  writ  of  certiorari  and  the  allowance       [  486  ] 
thereof  should  be  quashed  (4) : 

The  question  is,  whether  a  certiorari  can  be  obtained  by  a  subject 
to  remove  an  order  of  justices,  without  entering  into  recognisances. 
The  practice  has  not  been  to  require  them  in  the  case  of  orders 
.  made  against  a  prosecutor ;  and  in  Rex  v.  Boultbee  (6)  it  was  held 
that  a  clause  taking  away  certiorari  did  not  bind  the  Grown,  and 
consequently  did  not  affect  a  prosecutor  who,  by  the  quashing  of  a 
conviction,  had  become  defendant.  But  the  present  question  has 
never  been  distinctly  brought  before  the  Court.  The  enactment 
itself  is  general,  and  provides  that  "  no  certiorari "  shall  be  allowed 
without  recognisance  given  by  the  party  suing  it  out. 

(1)  36  R.  B.  580  (2  B.  &  Ad.  341).  been  made  before  Littledale,   J.  on 

(2)  36  B.  B.  586  (2  B.  &  Ad.  348).  summons,  but  dismissed,  with  leave 

(3)  4  B.  &  Ad.  596.  to  apply  to  the  Court. 

(4)  He  stated  that  the  motion  had  (5)  43  R  B.  412  (4  Ad.  &  El.  498). 
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Reg.        Lord  Denham,  Gb.  J.,  after  reading  sect.  2  of  stat.  5  Geo.  II.  c.  19, 
Spemoeb.  said : 

The  view  of  the  Court  has  been  that  this  section  applied  only 
where  the  defendant  removed  the  order ;  and  the  practice  has  been 
grounded  upon  that.    We  ought  not  now  to  interfere  with  it. 

LiTTLEDALE,  WiLLiAMS,  and  GoLERiDGE,  JJ.,  coucurred. 

Ride  refused. 


1889.  PALMER  V,  TEMPLE  (1). 

r  508"l  (^  ^^^^'  ^  ^^'  o08— 521 ;  S.  C.  1  P.  &  D.  379 ;  8  L.  J.  (N.  S.)  Q.  B.  179.) 

Where  A.  agrees  to  demise  a  house  to  B.  for  a  term,  in  consideration  of 
300Z.  then  paid  **  by  way  of  deposit,  and  in  part  of  5,500^.,"  the  whole  pur- 
chase money,  possession  to  be  delivered  and  accepted  on  a  day  named,  and 
B.  agrees  to  accept  such  demise,  but,  on  the  day,  refuses  to  accept,  and  A. 
afterwards  disposes  of  the  house  to  a  third  party,  quctrey  whether,  in  the 
absence  of  any  provision  that  the  deposit  shall  be  forfeited,  or  of  any  clause 
in  the  agreement,  except  as  above,  showing  the  intention  of  the  parties  in 
this  respect,  B.  can  recover  the  deposit  from  A.  ? 

The  intention  may  be  collected  from  other  parts  of  the  agreement. 

Thus,  where  there  was  a  distinct  clause  providing  that  either  party 
making  default  should  forfeit  1,000/.,  it  was  held  that  the  deposit  was  not 
to  be  forfeited,  and  might  be  recovered  back  on  A.'s  disposing  of  the  house 
as  above. 

But  that  it  could  not  be  recovered  back  before  A.  disposed  of  the  house. 

Under  the  above  circumstances,  an  action  brought  for  the  deposit  after 
the  day  named  in  the  agreement,  but  before  A.  had  disposed  of  the  house, 
having  failed,  was  held  no  estoppel  to  an  action  brought  after  A.  had 
disposed  of  the  house.  And  it  was  held  that  the  facts  negatived  a  plea  that 
the  causes  of  the  two  actions  were  identical. 

Assumpsit  for  300Z.  had  and  received,  300Z.,  interest,  and  300/. 
on  an  account  stated. 

Pleas.     1.  Non  asmmpsxL    Issue  thereon. 

2.  That  plaintiff  ought  not  to  be  admitted  to  say  that  defendant 

was  indebted  to  plaintiff  in  the  said  sum  of  3002.,  or  any  part 

thereof,  for  money  received  by  defendant  for  the  use  of  plaintiff,  or 

that  defendant  promised  to  pay  the  last-mentioned  sum  or  any  part 

thereof  to  plaintiff,  because  he  saith  that,  before  the  commencement 

of  this  suit,  viz.  2nd  July,  1835,  &c. :  The  plea  then  stated  an 

action  brought  in  K.  £.  by  plaintiff  against  defendant  on  promises ; 

(1)  Cited  in  judgment  of  Bovill,  Discussed  in  Corn «m// v. //ew^ow  [1899] 

Ch.  J.  in  Hinton  v.  Sparkes  (1868)  L.  R.  2  Ch.  710,  68  L.  J.  Ch.  749,  81  L.  T. 

3C.  P.  161, 164,  37  L.  J.  C.  P.  81,  82.  113  ;   revd.  in  C.  A.  [1900]  2  Ch.  298, 

Distinguished  in  Hotue  v.  Smith  (1885)  69  L.  J,  Ch.  581,  82  L.  T.  735.— R.  C. 
27  Ch.  Div.  89,    53  L.  J.   Ch.   1055. 
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declaration  therein,  12th  November,  1885,  for  that  defendant  on      Palmer 

Ist  October,  1885,  was  indebted  to  plaintiff  in  l,000i.  for  money  had      tbmplb. 

and  received  by  defendant  for  the  use  of  plaintiff:  plea  by  defendant 

in  the  said  former  suit,  that  he  did  not  promise  &c. :  issue :  trial  of 

the  said  issue  on  15th  December,  1835,  at  Guildhall,  London,  before 

Lord  Denman,  Ch.  J.,  &c. ;  and  finding  by  the  jury  that  defendant 

did  not  promise  in  mariner  &c. ;  whereupon,  afterwards  and  before 

the  commencement  of  this  suit,  viz.  19th  February,  1886,  it  was 

considered,  in  and  by  the  said  Court,  in  the  said  *former  action,       [  *b09  ] 

that  plaintiff  should  take  nothing  by  his  said  writ,  but  that  he 

should  be  in  mercy  &c.,  and  that  defendant  should  go  thereof 

without  day  &c.,  as  by  the  record  &c. :  which  said  judgment  still 

remains  in  full  force  &c.     Averment  that  the  3002.,  in  the  first 

count  of  the  declaration  in  this  action  above  mentioned,  was  and  is 

part  and  parcel  of  the  said  1,0002.  mentioned  in  the  declaration  in 

the  said  former  suit;  and  that  the  said  supposed  promise  in  the 

said  first  count  mentioned  and  the  supposed  promise  in  the  said 

declaration  in  the  said  former  suit  mentioned,  as  to  the  said  3002., 

parcel  of  the  1,0002.  mentioned  in  the  said  last  mentioned  declaration, 

are  one  and  the  same  &c. ;  and  that  defendant  did  not  promise  in 

respect  of  the  sum  of  money  in  the  said  first  count  of  the  declaration 

in  this  action  above  mentioned,  otherwise  than  as  was  alleged  in 

the  declaration  in  the  said  former  action  as  to  the  said  sum 

3002.,  parcel  &c. :  and  the  said  supposed  cause  of  action  in  the  first 

count  of  the  declaration  in  this  action  mentioned,  and  the   said 

said   supposed  cause  of  action  in   respect  whereof  the  plaintiff 

declared  against  the  defendant  in  the  said  former  action,  as  to  the 

said  300Z.  parcel  &c.,  are  the  same  identical  supposed  cause  of 

action,  &c.     Verification,  and  prayer  of  judgment  if  the  plaintiff 

ought  to  be  admitted  &c.  (as  in  the  introduction).     Replication. 

That,  although  true  it  is  that  plaintiff  did  implead  &c.,  and  that 

defendant  did  plead  &c.,  and  that  such  proceedings  were  had  in  the 

said  action  in  manner  and  form  as  defendant  hath  above  in  his 

said  last  plea  in  that  behalf  alleged,  and  although  true  it  is  that  it 

was  considered  &c.  (stating  the  judgment  in  the  former  action,  as 

in  the  plea),  in  manner  and  form  &c. ;  for  replication  nevertheless 

<&c.,  that  the  said  defendant  *of  his  own  wrong,  and  without  the       [  *6io  ] 

residue  of  the  cause  in  the  said  last  plea  alleged,  broke  the  promise 

in  the  said  declaration  mentioned,  so  far  as  the  same  relates  to 

the  said  cause  of  action  in  the  first  count  of  the  said  declaration 

mentioned  :  conclusion  to  the  country.     Joinder. 
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Palmkb  On  the  trial  before  Williams,  J.,  at  the  Middlesex  sittings  in 

Tbmflk.  Easter  Term,  1887,  it  appeared  that  the  defendant  and  plaintiff 
executed  an  instrument,  entitled  a  memorandum  of  agreement, 
dated  15th  June,  1885,  between  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other,  the  material  parts  of  which  were  as 
follows. 

"  First.  The  said  Charles  Temple,  in  consideration  of  the  sum 
of  8002.  to  him  now  paid  by  the  said  William  Palmer,  as  the  said 
C.  T.  doth  hereby  acknowledge,  (by  way  of  deposit,  and  in  part  of 
the  sum  of  5,5002.  the  consideration  agreed  between  the  parties 
to  be  given  by  the  said  W.  P.  for  purchase  of  the  messuage  or 
tenement  hereinafter  mentioned,  and  for  the  trade,"  &c.,)  ''  and  of 
the  residue  of  such  purchase  money  to  be  paid  as  hereinafter 
stipulated,  agrees  that  he  and  all  (if  any)  other  necessary  parties 
will,  on  or  before  the  24th  day  of  June  instant,  demise  unto  the 
said  W.  P.,  his  executors,  administrators,  and  assigns,  or  to  such 
person  as  he  shall  appoint,  all  that  messuage,"  &c.,  '*  for  the  term 
of  "  &c.  (specifying  term  and  rent).  "  And  the  said  C.  T.  agrees  to 
deliver  to  the  said  W.  P.  the  possession  of  the  said  messuage,"  &c., 
"on  or  before  the  said  24th  day  of  June  instant"  &c.  (Then 
followed  stipulations  for  allowances  to  be  made,  and  for  the  sale 
by  defendant  to  plaintiff,  by  valuation,  of  certain  property  on  the 
premises,  with  some  other  provisoes,  not  material  here.)  "  Secondly. 
[  •611  ]  For  the  considerations  aforesaid,  the  said  *W.  P.  agrees  to  accept 
such  lease  without  requiring  evidence  of  the  title  of  the  said  C.  T. 
to  grant  the  same,  other  than  "  &c.,  "  and  to  pay  the  said  C.  T.  the 
sum  of  5,200Z.,  residue  of  the  purchase  money  agreed  to  be  given 
by  him  for  the  said  messuage  or  public  house,  and  the  trade,  &c.» 
thereof,  as  before  mentioned,  on  the  execution  of  the  said  lease  and 
the  delivery  thereof  to  him,  and  of  the  said  licences  duly  assigned, 
and  the  possession  of  the  said  public  house  and  premises  as  afore- 
said. And  he  further  agrees  "  &c.  (as  to  payment  for  fixtures,  &c.), 
"  and  in  all  other  respects  to  fulfil  this  agreement  on  his  part;  and 
at  the  same  time  execute  and  deliver  a  counterpart  of  such  lease  to 
the  said  C.  T.  Thirdly,"  (after  a  provision  respecting  the  expense 
of  completing  the  agreement,)  "it  is  further  agreed  that,  if  either 
of  the  parties  shall  refuse  or  neglect  to  perform  this  agreement  on 
his  part,  he  shall  pay  unto  the  other  of  them,  who  shall  be  willing 
to  complete  the  same,  the  sum  of  1,000/.,  as  or  in  the  nature  of 
liquidated  damages,  and  to  be  sued  for  in  any  of  his  Majesty's 
courts  of  law  of  record  accordingly."     By  a  memorandum  indorsed 
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on  the  agreement  the  time  for  carrying  it  into  effect  was  extended      Palmkb 
to  the  29th  of  June.  Tbmplb. 

On  the  day  last  mentioned  the  agents  of  the  parties  attended, 
and  the  valuation  was  gone  into,  but  was  not  completed  till  ten 
o'clock  at  night.  Possession  was  demanded  on  behalf  of  the  plaintiff 
at  a  quarter  before  twelve :  the  defendant's  agent  offered  to  give 
possession  of  the  bulk  of  the  property;  but  the  plaintiff's  agent 
insisted  upon  having  actual  possession  of  the  whole,  including 
certain  cottages  in  which  the  tenants  were  then  sleeping.  The 
defendant's  agent  complained  of  such  *a  demand  being  made  at  [  *5i2  ] 
that  hour  of  the  night;  but,  upon  the  plaintiff's  agent  insisting 
upon  having  possession  before  twelve  o'clock,  offered  to  go  and  give 
possession  immediately.  The  plaintiff's  agent,  however,  after  a 
little  delay,  said  that  it  was  too  late,  it  being  past  twelve  o'clock. 

On  2nd  July,  1835,  the  plaintiff  brought  an  action  of  assumpsit 
against  the  defendant  for  a  breach  of  the  agreement,  and  for  money 
had  and  received.  The  defendant  pleaded  non  assumpsit  generally ; 
and,  to  the  count  on  an  agreement.  First,  that  he  was  ready  to 
perform,  but  the  plaintiff  was  not ;  Secondly,  That  the  agreement 
was  not  performed,  in  consequence  of  the  plaintiff  refusing  to  com- 
plete unless  the  defendant  would  give  possession  of  part  of  the 
premises,  as  to  which  plaintiff  had  discharged  defendant  from  giving 
possession.  Thirdly,  That  the  completion  of  the  agreement  was 
prevented  by  the  plaintiff  not  valuing  the  stock.  Issues  being  joined 
on  these  pleas,  the  cause  was  tried  before  Lord  Denman,  Gh.  J.,  at 
Guildhall,  on  15th  December,  1835,  when  the  above  facts  were 
proved.  It  further  appeared  that,  on  21st  July,  1835,  the  defendant 
had  underlet  the  premises  to  a  third  party.  No  evidence  was  given 
showing  a  loss  by  the  defendant  in  consequence  of  any  difference 
in  the  terms  of  the  two  bargains.  The  Lord  Chief  Justice,  in 
leaving  the  issues  to  the  jury,  told  them,  as  to  the  count  for  money 
had  and  received,  that  the  action  would  lie  for  the  deposit,  if  the 
defendant  had  broken  the  agreement,  or  if  the  contract  had  failed 
by  mutual  abandonment,  but  not  if  the  plaintiff  had  broken  it ; 
but  that  the  underletting  on  21st  July  was  not  to  be  taken  into 
consideration,  the  action  having  been  commenced  on  the  2nd ;  and 
his  Lordship  *left  it  to  the  jury  to  say  whether  the  defendant  did  [  ♦sis  ] 
his  part  in  performing  the  contract  (i).     The  jury  found  for  the 

(1)  His  Lordship  stated  that  tho  fonned;  he  observed  that  it  was  not 
main  question  was,  by  whose  default  necessary  to  the  performance  that 
the  agreement  had  remained  unper-      possession  should  be  given  by  actually 
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Palheb      defendant,  and,  finally,  a  verdict  was  entered  for  him  on  all  the 
Temple.      issues,  except  so  much  of  the  issue  on  non  assumpsit  as  related  to 
the  count  on  the  agreement ;  and,  as  to  so  much,  the  verdict  was 
entered  for  the  plaintiff. 

.  The  plaintiff's  counsel  in  the  present  action  did  not  dispute  the 
propriety  of  the  finding  of  the  jury  in  the  first  action ;  but  contended 
that  the  plaintiff  was  now  entitled  to  recover  the  deposit  in  conse- 
quence of  the  defendant  having,  by  the  underlease  of  July  2l8t,  1835, 
put  it  out  of  his  own  power  to  complete  the  agreement.  Under  the 
direction  of  the  learned  Judge,  a  verdict  was  found  for  the  defendant 
on  both  issues,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  plaintiff.  In  Easter  Term,  1837,  Thesiger  obtained  a  rule 
accordingly. 

[After  argument,  the  Court  took  time  for  consideration.] 

[619]  Lord  Dbnman,  Ch.  J.,  in  this  Term  (January  14th),  delivered  the 
judgment  of  the  Court  (Lord  Denman,  Ch.  J.,  Patteson,  J., 
Williams,  J.,  and  Coleridge,  J.)  : 

This  motion  for  a  rule  to  enter  a  verdict  for  the  plaintiff,  according 
to  leave  reserved  by  my  brother  Williams  at  Nisi  Prius,  led  to 
a  discussion  of  the  most  general  nature,  that  is,  whether  one 
contracting  for  the  purchase  of  landed  property,  who  refuses  to 
complete  his  contract,  may  recover  the  deposit  from  the  vendor, 
on  his  afterwards  selling  the  property  to  another.  The  plaintiff 
contended  that,  though  the  defendant  might  have  sued  for  a  specific 
performance,  or  for  damages  sustained  for  breach  of  the  contract, 
he  lost  the  right  to  detain  the  money  deposited,  by  disabling  himself 
from  fulfilling  his  own  part  of  the  bargain.  The  defendant's 
argument  was,  that  the  money  was  originally  received  by  him  to 
his  own  use,  not  the  plaintiff's,  and  was  meant  to  be  forfeited  if  the 
plaintiff  should  fly  from  his  contract ;  money  so  deposited,  though 
not  to  be  called  earnest  in  strictness  of  speech,  being,  in  fact,  for 
this  purpose,  in  the  nature  of  earnest ;  that  the  vendor  could  not 
be  expected  to  keep  his  property  always  unsold,  and  might  possibly 
be  a  loser  to  a  greater  extent  than  the  amount  of  the  deposit. 
[  520  ]  No  authority  bearing  directly  on  the  question  was  quoted,  either 

turning    out    all    persons    upon    the  that  this  proceeding  was  to  be  dispensed 

premises  ;  and,   even  assuming   that  with.    A  motion  was  made  for  a  new 

such  necessity  in  general  existed,  ho  trial    in    the   ensuing  Term*   on  tho 

left  it  to  the  jury  whether,  from  the  groimd  of  misdirection ;  but  the  Court, 

circumstances,  an   understanding  be-  after  taking  time    for  consideration, 

tween  the  parties  might  not  be  infeiTed,  refused  the  rule :  January  2l8t,  1836. 
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from  report  or  text-book.  But  Sir  E.  Sugden's  work  on  the  Law  palmer 
of  Vendors  and  Purchasers  refers  to  a  case  of  Savile  v.  Savile  (i),  temple. 
where  Lord  Macclesfield  held,  in  conformity  to  a  then  recent 
decision,  that  a  purchaser  had  a  right  to  abandon  his  contract  on 
forfeiting  his  deposit,  and  no  more.  It  was  not  questioned  that  the 
deposit  must  be  forfeited.  Probably,  however,  a  clause  to  that 
effect  may  have  formed  a  part  of  the  contract ;  in  which  case  the 
decision  would  prove  nothing  as  to  the  nature  of  a  deposit,  taken 
by  itself.  This  is  so  reasonable  and  so  prevailing  a  practice,  that 
it  is  highly  probable  the  general  question  may  never  come  to  be 
decided ;  for  we  do  not  feel  it  open  to  us  on  the  present  occasion. 

The  ground  on  which  we  rest  this  opinion  is,  that,  in  absence 
of  any  specific  provision,  the  question,  whether  the  deposit  is 
forfeited,  depends  on  the  intent  of  the  parties  to  be  collected  from 
the  whole  instrument :  but,  as  this  imposes  on  either  party  that 
should  make  default  a  penalty  of  1,000/.,  the  intent  of  the  parties 
is  clear,  that  there  should  be  no  other  remedy. 

This  fact  was  mentioned  when  the  rule  nisi  was  obtained  by 
Mr,  Thesiger  for  the  plaintiff,  in  the  course  of  the  argument.  The 
consequence  appears  to  be  that  this  vendor  may  sue  for  the  penalty, 
and  recover  such  damages  as  a  jury  may  award :  but  he  cannot 
retain  the  deposit ;  for  that  must  be  considered,  not  as  an  earnest 
to  be  forfeited,  but  as  part  payment.  But  the  very  idea  of  payment 
falls  to  the  ground  when  both  have  treated  *the  bargain  as  at  an  [  •621  ] 
end ;  and  from  that  moment  the  vendor  holds  the  money  advanced 
to  the  use  of  the  purchaser. 

There  Was  a  second  plea  of  judgment  recovered.  And,  in  fact, 
the  plaintiff  had  sued  the  defendant  for  this  very  deposit,  and  the 
verdict  had  passed  against  him.  But  the  evidence  showed  the 
ground  of  that  verdict  to  be  that  the  action  was  prematurely 
brought,  viz.  before  the  contract  was  rescinded,  and  before  the 
defendant  had  disabled  himself  from  completing  it.  The  former 
judgment  forms  no  obstacle  to  the  recovery,  now  that  that  event 
has  taken  place.  It  is  like  an  action  brought  for  the  price  of  goods 
before  the  credit  had  expired,  which  would  not  prevent  a  recovery 
for  the  same  goods  after  that  period. 

The  rule,  therefore,  for  setting  aside  the  verdict  for  the  defendant, 
and  entering  one  for  the  plaintiff,  with  3002.  damages,  must  be  made 
absolute.  But,  as  the  defendant  may  have  his  cross  action  against 
the  plaintiff  on  the  clause   in   the  agreement   before  cited,  the 

(1)  1  P.  Wms.  745. 
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Palmer  reasonable  course  would  be  to  refer  to.  arbitration  the  question 
Templk.  whether  the  damages  should  be  reduced,  and  to  what  amount,  or 
whether  the  defendant  is  entitled  to  recover  more  than  3(XW.  for 
breach  of  his  contract,  giving  the  arbitrator  power  to  award  accord- 
ingly. But,  at  any  rate,  this  verdict  must  finally  stand  for  some 
damages,  as  the  deposit  was  held  by  the  defendant  for  the  plaintiff's 
use,  as  soon  as  the  fulfilment  of  the  contract  became  impossible  by 

the  defendant's  act. 

Rule  absolute. 


1839.       In  the  Matter  of  Arbitration  between  BEOWN  and  the 
'^— '•  CROYDON   CANAL  COMPANY. 

f  "-^^  ^  (9  Adol.  &  ElHs,  522—531 ;  S.  C.  1  P.  &  D.  391  ;  2  W.  W.  &  H.  124 ;  8  L.  J. 

(N.  S.)  Q.  B.  92.) 

A  Canal  Company  agreed  with  B.  for  the  use  of  an  engine  constructed  by 
him,  during  a  term  of  years,  they  paying  a  stipulated  annual  sum.  In  the 
course  of  the  term,  disputes  arising,  the  parties  put  an  end  to  the  agreement, 
and  referred  all  matters  in  difference  between  them  to  arbitration.  On  the 
reference,  B.  claimed,  among  other  things,  compensation  for  future  loss,  in 
respect  of  the  part  of  the  term  unexpired.  The  Company  stated  a  set-off. 
The  arbitrators,  by  their  award,  reciting  the  submission  to  arbitration,  and 
that  they  had  heard  and  considered  all  the  evidence  of  each  party,  and 
investigated  all  the  accounts  and  vouchers  touching  the  matters  in  difference, 
adjudicated  (not  saying  that  they  did  so  of  and  concerning  the  matters 
referred)  that  there  was  due  from  the  Company  to  B.  515/.,  which  they 
directed  the  Company  to  pay  him. 

On  motion  to  set  aside  the  award,  on  the  grounds,  1.  That  it  was  not 
final,  inasmuch  as  no  decision  appeared  touching  the  future  damage,  2.  That 
it  was  uncertain,  3.  That  it  left  a  doubt  whether  or  not  the  set-off  had 
been  considered, 

Held,  that  the  award  was  sufficient. 

By  agreement,  March  16th,  1830,  between  Samuel  Brown, 
engineer,  and  the  Company  of  Proprietors  of  the  Croydon  Canal, 
Brown  agreed  that  he  would  sell  to  the  Company,  and  erect  for 
them,  a  patent  gas  vacuum  engine,  by  May  2l8t  then  next,  and 
would  work  the  engine  and  keep  it  in  repair  for  fourteen  years  next 
following  the  said  2l8t  May,  and  find  fuel,  gas,  &c.,  and  would  by 
this  means  supply  constantly  the  upper  level  of  the  canal  with 
water :  and  the  Company  agreed  that  they  would  pay  Brown  for  the 
purchase  and  erection  of  the  engine  800Z.,  and  re-imburse  him 
the  expense  (not  exceeding  1202.)  of  erecting  an  engine-house,  the 
payments  to  be  made  by  three  equal  annual  instalments  (with 
interest)  from  May  21st ;  and  that  they  would  pay  him,  for  working 
the  engine  for  fourteen  years,  and  finding  fuel  &c.,  1(XM.  a  year. 
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The  agreement  also  contained  provisions  in  favour  of  the  Company, 
in  case  of  certain  specified  defaults  by  Brown :  and  there  was 
a  stipulation  that,  if  Brown  should  at  any  time  wish  to  exhibit  the 
engine  and  its  mode  of  working  to  any  person,  he  should  be  at 
liberty  to  do  so,  provided  the  regular  supply  of  water  to  the  canal 
were  not  interrupted. 

Disputes  having  arisen  between  Brown  and  the  Company  as  to 
certain  sums  claimed  by  him  under  the  agreement,  and  compensa- 
tion demanded  by  him  in  consequence  of  the  agreement  being  put 
an  end  to  by  the  Company,  and  as  to  an  alleged  set-off  on  their 
part,  the  Company  and  Brown  executed  arbitration  bonds.  May 
27th,  1837,  whereby,  after  reciting  that  certain  disputes  and 
differences  had  arisen  between  them,  and  they  had  agreed  to  refer 
the  said  disputes  and  differences,  and  all  actions,  causes  of  action, 
suits,  controversies,  trespasses,  damages  and  demands  which  at 
any  time  theretofore  had  been  had,  made,  moved,  &c.,  or  depending 
between  them,  to  certain  arbitrators  (engineers),  the  condition  of 
each  bond  respectively  was  declared  to  be  that  the  obligor  should 
stand  to  and  obey  the  award  of  the  arbitrators. 

On  the  arbitration.  Brown  made  the  following  claims: 

Two  instalments,  with  interest dg350 

Five  years'  payment  for  working  the  engine  .  .  •  500 
Eight  years'  payment  for  ditto  for  the  residue  unexpired  of 

the  term  of  fourteen  years 800 

Loss  of  profit  from  sale  of  coke,  tar,  &c.,  which  might  have 

been  made  during  the  last  mentioned  period  •  .  .  680 
Loss  of  opportunity  of  exhibiting  the  engine  and  trying 

experiments  with  it 500 

Use  of  ground  adjoining  the  engine  for  the  residue  of  the 

term 80 

Buildings  erected,  and  articles  left  in  the  engine        .        .  94 


575 


Tn  re 
Brown. 


[523  ] 


de3,004 


The  arbitrators,  by  their  award,  after  reciting  the  submission 

bonds,  adjudicated  as  follows.    We  the  ^arbitrators,  &c.,  ''  having 

taken   upon  ourselves  the  burthen  of  the  said  arbitration  and 

umpirage  (i),  and  having  fully  heard  and  maturely  considered  all 

the  evidence  produced  by  and  on  behalf  of  each  of  the  said  parties 

(1)  An  umpire  was  to  be  appointed      was    executed    by  such    umpire  (an 
in  case  of  disagreement,  and  the  award      engineer)  together  with  the  arbitrators. 


[  •624  ] 
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lu  re  in  difference,  and  having  carefully  investigated  and  examined  all 
the  accounts  and  vouchers  produced  before  us  touching  the  matters 
in  difference,  and  to  us  referred  in  manner  aforesaid,  do  hereby 
make  and  publish  our  award  and  umpirage  in  writing  in  manner 
following.  We  do  find  and  award  that  there  is  justly  due  and 
owing  from  the  said  Company  of  Proprietors  of  the  Croydon  Canal 
to  the  said  Samuel  Brown  the  sum  of  515Z.  16«.  Id. ;  and  we  do 
order  and  award  the  said  Company  of  Proprietors  of  the  Croydon 
Canal  to  pay  the  said  sum  of  5152.  16«.  Id.  to  the  said  Samuel 
Brown ;  and  we  do  hereby  further  order  and  award  that  the  costs 
of  the  reference  and  award  be  borne  by  the  Company." 

Sir  W.  W.  Follett,  in  Michaelmas  Term,  1837,  moved,  on  behalf 
of  the  Company,  for  a  rule  to  show  cause  why  the  award  should 
not  be  set  aside,  on  the  grounds :  1.  That  it  is  not  final,  inasmuch 
as  it  determines  only  as  to  the  amount  of  debt  due  from  the 
Company  to  Samuel  Brown  at  the  time  of  making  the  award,  and 
omits  to  decide  on  any  of  the  other  matters  in  difference  between 
the  parties.  2.  That  the  award  is  void  for  uncertainty.  3.  That 
the  award  leaves  it  in  doubt  whether  the  arbitrators,  in  finding  the 
sum  due  to  Brown,  have  taken  into  account  the  sums  which  the 
[  'Bss  ]  Company  claimed  *to  set  off  against  Brown's  demand,  and  whether 
the  sum  of  515/.  16«.  Id.  found  due  to  him  is  the  balance  due  to 
him  after  deducting  such  sums,  or  is  still  subject  to  such  deductions. 
4.  That  the  award  does  not  determine  all  the  matters  in  difference. 
A  rule  nisi  was  granted. 

By  the  affidavits  for  and  against  the  rule,  it  appeared  that  each 
of  the  items  in  Brown's  claim  was  matter  of  discussion  before  the 
arbitrators ;  that  witnesses  were  called  on  both  sides ;  and  that,  on 
the  arbitration,  the  Company  disputed  their  liability  to  pay  Brown 
more  than  200Z.,  against  which  they  claimed  to  set  off  two  items  of 
S8l.  and  901. :  that,  throughout  the  arbitration,  the  avowed  object 
of  both  parties  was  to  ascertain  and  reduce  the  final  balance  to  be 
paid  by  the  Company  :  that  no  other  claim,  demand,  or  deduction 
than  those  above  mentioned  was  put  in  or  referred  to ;  that  every 
matter  brought  under  the  notice  of  the  arbitrators  was  discussed  before 
them  and  noted  down  by  them ;  and  that  all  demands,  deductions, 
and  allowances  between  the  parties  were  left  to  them  to  decide. 

Kelly  and  Petersdorff  novr  showed  cause  : 
Though  the  award  does  not  show  the  specific  items  of  claim 
awarded  upon  it,  it  is  not  uncertain.    The  test  of  an  award  being 
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final  or  certain  is,  whether  it  would  operate  as  a  bar  to  future  in  re 
proceedings  between  the  parties  as  to  the  same  matters.  This 
award  would  be  such  a  bar  if  it  were  pleaded,  and  the  subject- 
matter  identified  with  that  of  the  suit.  All  the  matters  in  dispute 
were  before  the  arbitrators  :  they  award  that  so  much  is  due ;  and 
it  must  be  taken  that  such  award  was  made  with  a  view  to  the 
necessary  deductions.  Gray  v.  Gwennap  (i)  and  Piatt  *v.  Hall  (2)  [  *526  ] 
show  that  the  adjudication  as  here  made  is  sufficient.  This  is  an 
award  of  unprofessional  arbitrators. 

(Lord  Demman,  Gh.  J. :  That  distinction  has  been  long  done  away 
with.) 

The  circumstance  may  be  regarded  in  construing  expressions. 

Sir  W.  W.  FoUett  and  Fish,  contra  : 

The  award  is  not  .stated  to  be  of  and  concerning  the  matters  in 
difference ;  but  that  objection  is  not  now  insisted  upon.  It  appears 
here  that  several  matters  in  dispute  were  before  the  arbitrators, 
and  that  all  were  not  adjudicated  upon.  The  statement  that  the 
Company  owe  Brown  515Z.  16«.  Id,  is  consistent  with  the  supposi- 
tion that  that,  as  a  liquidated  sum,  was  due  under  the  agreement 
at  the  time  of  making  the  award,  but  that  the  contingent  damages 
on  the  termination  of  the  agreement  are  not  provided  for, 

(LiTTLEDALE,  J. :  An  arrangement  was  made  for  terminating  the 
business  carried  on  by  means  of  the  engine.  The  loss  to  Brown 
was  referred  to  arbitrators,  who  found  a  certain  sum  due.  The 
contingent  damages  were  referred  as  well  as  the  rest.  It  was  not 
necessary  that  all  the  items  of  compensation  should  be  stated  in 
the  award.) 

Here  nothing  is  stated  to  show  that  the  prospective  claims  were 
taken  into  consideration.  The  award  presents  the  same  uncertainty 
which  was  held  to  be  fatal  in  the  case  In  the  Matter  of  Rider  and 
Fisher  (3).  It  might  have  been  said  there,  as  justly  as  in  the 
present  case,  that  the  award  comprehended  all  the  matters  referred. 
An  award  like  this  would  be  no  answer  to  an  action  for  demands 
nnder  the  agreement,  not  existing  at  the  time  of  the  adjudication, 
but  accruing  afterwards. 

(1)  18  E.  B.  442  (1  B.  &  Aid.  106).  (3)  43  B.  B.  836  (3  Bing.  N.  C.  874). 

(2)  46  B.  B.  632  (2  M.  &  W.  391). 

B.R. — VOL.  XLVm.  87 


678  1839.    Q.  B.    9  AD.  &  EL.  526—528.  [b.b. 

In  re  (LosD  Denman,  Ch.  J.  said  that  there  was  weight  in  this  objec- 

Brown 
[  *527  ]       ^^^^'  ^^^  proposed  that  it  ^should  be  referred  to  the  arbitrators  to 

state  what  their  intention  was  as  to  such  demands,  but  this  was 

not  acceded  to.) 

In  an  action  where  there  is  a  set-off,  it  is  not  sufficient  to  award 
generally  that  a  sum  is  due  to  the  plaintiff;  but  the  set-off  must  be 
adjudicated  upon  (i). 

(LiTTLBDALB,  J, :  Many  awards  on  orders  of  Nisi  Prius  would 
have  been  set  aside  by  such  a  rule.) 

The  arbitrators  here  do  not  find  that,  upon  the  whole  of  the  matters 
alleged  on  each  side,  so  much  is  due  from  the  Company ;  but  merely 
that,  "having  fully  heard  and  maturely  considered  all  the  evidence" 
produced  by  each  party  touching  the  matters  in  difference,  they 
**  award  that  there  is  justly  due  "  from  the  Company  to  Brown  such 
a  sum.  Where  awards  in  general  terms,  upon  several  matters  in 
difference,  have  been  upheld,  it  has  sufficiently  appeared  that  the 
adjudication  applied  to  all  the  matters :  Dicas  v.  Jay  (2)  and  Day 
V.  Bonnin  (3)  exemplify  the  rule  on  this  subject.  In  Gyde  v. 
Boucher  (4),  where  it  was  doubtful  whether  one  of  the  matters 
referred  had  not  been  excluded  from  the  award,  it  was  set  aside  as 
uncertain.    This  is  a  similar  case. 

{Kelly :  In  the  case  In  the  Matter  of  Rider  and  Fisher  (5)  the 
arbitrator  was  expressly  called  upon  by  the  arbitration  bond  to 
adjudicate  on  certain  points,  and  the  award  did  not  notice  these.) 

[  628  ]       LoBD  Dbnman,  Ch.  J. : 

Upon  a  reference  to  arbitration  of  all  matters  in  difference 
between  these  parties,  the  arbitrators,  after  ''having  fully  heard 
and  maturely  considered  all  the  evidence  produced  by "  each, 
and  investigated  all  the  accounts  and  vouchers  produced  touching 

(1)  Beference   was   made    on    this  have    been     specifically    adjudicated 

point  to  a  case  said  to  have  been  de-  upon ;  but  the  Court  said  that,  **  if 

dded   last    Term    by    the    Court   of  the  parties  had  intended  that  the  arbi- 

Exchequer.  In  Duckworth  v.  Uarriaon,  trator  should    award  distinctly  upon 

4  M.  &  W.  432,  decided  in  that  Court  each  issue  in  the  action>  they  ought  to 

in  Michaelmas  Term,  1838,  a  cause  have  stated  it." 
was  referred,  in  which  two  issues  had         (2)  5  Bing.  281. 
been  joined,  one  upon  a  set-off;  and         (3)  43  R,  R.  614 (3 Bing.  N.  C.  219). 
the  award  was  general :  it  was  objected         (4)  5  Dowl.  P.  C.  127. 
to  the  award,  that  the  set-off  should         (0)  43  B,  B.  836  (3  Bing.  N.  C.  874). 
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the  matters  in  difiference  and  referred,  have  awarded  that  there  is        in  re 

Brown 
due  from  the  Company  to  Brown  5151.  16«.  7cL,  which  they  order 

the  Company  to  pay.  An  objection  is  raised  on  affidavit  that  there 
were  several  distinct  matters  in  difference,  and,  particularly,  con- 
tingent damages,  all  of  which  were  brought  before  the  arbitrators ; 
and  the  question  is,  whether  the  award  can  be  reasonably  taken  a^ 
a  decision  upon  all  those  matters.  It  is  admitted  (and  there  is 
authority  to  that  effect)  that  an  award  need  not  formally  express 
that  the  arbitrator  adjudicates  on  every  matter  in  difference.  Here 
the  affidavit  which  raises  the  objection  shows  that  the  particulars  of 
Brown's  claim  did  raise  the  question  of  contingent  damage ;  and 
that  the  arbitrators  found  on  that,  fusing,  as  it  appears,  the  whole 
of  the  claim  allowed  by  them  into  one  set  of  damages.  It  is 
questioned  whether  this  award  would  bind  the  rights  of  the  parties 
on  pleadings  in  a  future  action  as  to  the  same  points.  In  such  an 
action,  evidence  must  be  given  to  show  what  was  the  subject  of 
adjudication  on  the  reference ;  and,  upon  such  evidence,  Brown 
would  be  concluded  by  his  present  particulars  of  claim.  The  rule 
must  therefore  be  discharged. 

LiTTLBDALB,   J.  : 

I  am  of  the  same  opinion.  Comparing  the  submission  bonds  with 
the  recital  in  the  award  immediately  preceding  the  adjudication 
("we,"  "having  fully  heard  and  maturely  considered  all  the 
♦evidence"  &c.),  I  think  it  is  clear  that  the  award  is  upon  all  [^529] 
the  matters  in  difference.  It  does  not  purport  to  be  made  **of 
and  concerning  the  premises," — but  that,  according  to  the  later 
decisions,  is  not  necessary.  The  award,  therefore,  is  not  bad  on 
the  face  of  it.  Nor  is  any  sufficient  objection  raised  on  affidavit. 
As  to  the  set-off;  if  sums  are  claimed  on  one  side,  and  set  off  on  the 
other,  I  do  not  think  it  is  necessary  that  the  claims  on  each 
side  should  be  noticed  by  the  award ;  it  is  sufficient  to  state  the 
balance.  Then  it  is  said  that,  in  this  case,  a  future  debt  was 
in  difference,  and  it  should  have  appeared  how  much  was  due 
for  that.  It  is  clear  that  an  arbitrator  on  a  reference  of  matters  in 
difference  has  power  over  all  matters  down  to  the  period  of  the 
submission,  but  cannot  award  on  future  and  contingent  claims. 
The  parties,  however,  may  give  him  such  a  power  if  they  think  fit ; 
and  the  arbitrator  will  then  award  what  is  due  on  each  account. 
That  power  being  given  here,  it  is  said  that  the  award  ought  to 
have  shown  what  was  due  at  the  time  of  the  submission,  and  what 

37—2 
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In  re  was  the  claim  for  future  damage.  I  see  no  reason  for  that.  If  an 
Brown.  action  were  brought  for  any  part  of  the  contingent  damage  sub- 
sequently arising,  the  award  might  be  pleaded  in  bar ;  and,  with  a 
view  to  that,  it  would  certainly  be  more  desirable  that  arbitrators, 
in  such  a  case  as  this,  should  set  out  what  is  allowed  for  present 
and  what  for  future  damage.  But  this  is  not  strictly  necessary ;  the 
subject-matters  of  the  adjudication  may  be  explained  afterwards  by 
evidence,  as  is  done  in  many  cases  arising  on  awards.  This  part  of 
the  question  turns  more  upon  what  is  reasonable  and  convenient, 
than  what  is  necessary.  There  is  no  ground  for  making  the  rule 
absolute. 

[  530  ]       Williams,  J. : 

The  agreement  had  several  years  to  run  at  the  time  of  the 
submission ;  and,  unless  Brown's  claim  in  respect  of  that  part  of 
the  contract  had  been  put  an  end  to,  he  might  have  had  an  action 
in  respect  of  it  at  some  future  period.  It  is  contended  that  the 
arbitrators  have  not  decided  upon  that  claim.  But  the  third  item 
of  the  particular  includes  it ;  and  what  is  there  to  show  that  it  was 
not  considered?  The  suflSciency  of  the  award  may  be  tried  by 
asking  whether  it  would  be  a  good  defence  in  an  action  for  loss  in 
consequence  of  the  term  being  put  an  end  to ;  and,  if  those  claims 
actually  were  brought  before  the  arbitrators  and  considered  by 
them,  that  fact  might  clearly  be  shown  in  such  an  action,  to 
support  a  defence  grounded  on  the  award. 

Coleridge,  J. : 

This  award  cannot  be  pronounced  uncertain,  independently  of 
matters  stated  on  affidavit,  unless  it  can  be  said  that  in  every 
instance  of  such  an  award  the  recital  must  specify  the  subjects 
in  difference,  and  the  disposing  part  refer  to  them.  That  might  be 
convenient,  because  then,  in  an  action  subsequently  brought  upon 
any  of  the  matters  referred,  the  award  would  give  a  complete 
defence.  But  there  is  no  such  rule.  The  award  here  must,  I 
think,  be  taken  to  be  a  finding  upon  the  several  subjects  of  the 
reference  :  Piatt  v.  Hall  (i)  shows  that  a  more  particular  statement 
was  not  necessary.  In  Gray  v.  Gwennap  (2),  on  the  trial  of  an 
action  of  tort,  all  matters  in  difference  were  referred ;  and,  upon 
the  reference,  a  pecuniary  claim  of  the  defendant  on  the  plaintiff 
was  taken  into  consideration.  The  arbitrator  made  his  award,  not 
•(1)  46  R.  R.  632  (2  M.  &  W.  391).  (2)  18  R.  R.  442  (1  B.  &  Aid.  106). 
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saying  "  of  and  *concerning  the  premises,"  and  ordered  a  verdict  to         In  re 


Bbown. 

[  'SHI  ] 


be  entered  for  the  plaintiff  with  2,2242.  damages.  Those  words 
seemed  to  exclude  any  notion  of  a  pecuniary  set-oflf  having  been 
taken  into  consideration ;  yet,  as  it  appeared  on  affidavit  that  that 
claim  had  been  a  subject  of  inquiry,  the  award  was  held  sufficient. 
In  the  present  case,  the  arbitrators  have  found  so  much  to  be  due 
on  the  whole ;  and  there  is  nothing  on  the  affidavits  to  show  that 
they  have  not  decided  every  matter  in  dispute.  It  does  not  appear, 
on  a  fair  construction  of  the  affidavits,  that  the  arbitrators  did  not 
take  into  account  the  contingent  damages ;  there  is  only  an  absence 
of  any  direct  statement  that  they  did  consider  them.  The  award 
would  be  a  defence  in  a  future  action,  if  it  appeared  by  parol 
evidence  that  the  subject  of  the  action  was  before  the  arbitrators 
on  the  reference.  Some  hardship  might  arise  if  such  proof  became 
necessary  after  a  lapse  of  years :  but  that  observation  would  apply 
to  every  case  where  an  award  is  made  the  defence  to  an  action. 
Some  identification  by  parol  evidence  will  always  be  necessary. 
The  question  of  hardship  is  only  a  question  of  degree. 

Rule  discharged. 

WILKINSON  AND  Another  v.  GODEFROY  (1).  isso. 

Jan.  17. 
(9  Adol.  &  ElUfl,  586-539 ;  S.  C.  3  P.  &  D.  411.)  

Plaintiffs  agreed  with  G.  to  pay  him  2oL  if  he  performed  certain  work  to  L  »  J 
the  satiBfaction  of  a  referee,  and  that  a  cheque  for  the  25/.  should  be  deposited 
with  defendant,  to  be  handed  to  G.  if  the  work  succeeded;  if  not,  to  be 
returned  to  the  plaintiffs.  The  cheque  was  so  deposited ;  and  defendant 
presented  and  obtained  cash  for  it  Afterwards,  the  referee  disapproved  of 
the  work ;  but  no  decision  by  him  was  communicated  to  defendant. 

Held,  that  the  action  was  brought  prematurely  in  respect  of  the  alleged 
failure  of  the  experiment :  And  that  the  turning  of  the  cheque  into  money 
by  defendant  was  not  a  breach  of  his  duty  as  stakeholder,  which  entitled 
the  plaintiffs  to  recover  back  the  25/.  from  him  as  money  received  to  their 
use;  it  not  appearing  by  the  evidence  that  the  parties  had  contemplated 
any  distinction  between  a  cheque  and  money. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit. 
On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  sittings  in  London 
after  last  Michaelmas  Term,  the  following  facts  appeared.  The 
plaintiffs,  silk  dyers,  were  informed  that  Peter  Godefroy,  the  defen- 
dant's son,  had  discovered  an  improvement  in  the  art  of  dyeing : 
and  they  agreed  with  P.  G.  that  he  should  dye  some  *silk  for  them ;  [  *o37  ] 
that,  if  the  colour  should  be  approved  of  by  a  Mr.  Beckwith,  the 

(1)  Cited   by   Beam  well,    B.,   in   Freeman  v.  Jeffries  p869)  L.  R.  4  Ex. 
189,  201,  38  L.  J.  Ex.  116,  122.— E.  C. 
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Wilkinson  plaintiflfs  should  pay  P.  G.  251.  for  the  communication  of  the 
GoDBFBOT.  method  ;  and  that  a  cheque  for  the  25Z.  should  he  deposited  by  the 
plaintiffs  with  the  defendant,  to  be  handed  over  to  P.  G.  if  Beckwith 
approved  of  the  colour,  but,  if  not,  to  be  returned  to  the  plaintiffs  (i). 
They  drew  a  cheque  for  251. ;  and  on  September  2nd,  1838,  it  was 
deposited  with  the  defendant  on  the  terms  above  stated.  The 
experiment  was  made ;  and,  according  to  the  plaintiffs*  witnesses, 
without  success.  It  appeared  that  P.  Godefroy  threw  the  blame 
upon  the  workmen.  Beckwith  (who  was  called  as  a  witness)  dis- 
approved of  the  dye  ;  but  no  decision  by  him  was  communicated  to 
the  defendant.  On  September  8rd  (before  the  experiment  was  com- 
plete) the  defendant  obtained  payment  of  the  cheque  from  the 
bankers  on  whom  it  was  drawn.  On  18th  October,  1838,  the 
plaintiffs*  attorneys  wrote  to  the  defendant :  "We  are  requested  by 
Messrs.  Wilkinson  and  Claxton  to  apply  to  you  for  the  repayment 
of  251.  which  has  been  handed  to  you  in  consideration  of  your 
imparting  to  them  a  secret  in  the  art  of  dyeing,  in  which  you  have 
failed.  If  this  application  be  attended  to  immediately,  Messrs. 
W.  and  C.  will  not  call  upon  you  for  the  damage  done  to  their  silk, 
which  you  have  entirely  spoiled  ;  but  if  the  amount  is  not  repaid  in 
the  course  of  this  week  proceedings  will  be  taken  against  you  for 
the  recovery  of  the  251.,  and  also  for  the  value  of  the  silk  which  you 
have  damaged.  * '  On  this  case  the  defendant's  counsel  contended  that 
[  'sss  ]  the  action  against  him  as  a  stakeholder  must  fail,  for  want  *of  a 
proper  notification  to  him,  before  action  brought,  that  Beckwith  had 
pronounced  the  experiment  unsuccessful.  The  plaintiffs'  counsel 
contested  this  point ;  and  they  also  urged  that,  at  any  rate,  the 
defendant,  as  stakeholder,  was  bound  to  keep  the  cheque  till  the 
result  of  the  experiment  had  been  decided ;  and  that,  on  his  turning 
it  into  money,  he  became  liable  to  the  present  action.  The  Lord 
Chief  Justice  was  of  opinion  that  the  action  was  brought  prema- 
turely, as  the  decision  of  Beckwith  had  not  been  communicated  to 
the  defendant,  and  it  did  not  appear  that  P.  Godefroy  might  not, 
on  a  further  experiment,  have  succeeded:  and,  further,  that  the 
defendant  had  not  committed  a  breach  of  trust  in  cashing  the 
cheque.     The  plaintiffs  were  therefore  nonsuited. 

Sir  J.  Campbell,  Attorney- General,  now  moved  for  a  new  trial, 
and  contended  that  the  Lord  Chief  Justice's  ruling  was  erroneous 

(1)  The    witness's    expression    on      colour  were  not  approved  of ,  the  money 
cross-examination   was,    that,  if  the      should  be  returned  to  the  plaintijSs. 
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on  both  points.    On  the  latter  he  urged  that,  by  the  agreement    Wilkinson 

under  which  the  cheque  was  deposited,  the  defendant  was  to  hold    godeproy. 

it,  not  to  receive  money  for  it,  and  was  ultimately  to  hand  it  over  to 

the  party  entitled ;  that  his  turning  it  into  cash  was  a  breach  of 

trust,  the  plaintiffs  not  having  contemplated  entrusting  him  with 

money ;  and  that,  on  receiving  the  261.  at  the  bankers',  he  became 

liable  for  that  amount  as  money  had  to  the  plaintiffs'  use :  and  that 

the  plaintiffs  were  in  reality  prejudiced  by  the  defendant's  act,  the 

money  being  withdrawn  from  their  own  bankers,  and  subjected,  by 

lying  in  the  defendant's  hands,  to  risk  which  the  plaintiffs  had  not 

meant  to  incur. 

LiTTLEDALE,  J.  .* 

I  am  of  opinion  that  the  ruling  of  the  Lord  Chief  Justice  was 
right  in  both  respects.  The  *plaintiffB  had  no  right  to  recover  till  [  *o'69  ] 
Beckwith's  judgment  was  communicated  to  the  stakeholder.  The 
money  and  cheque  were  the  same  thing.  The  defendant  did  not 
become  such  a  wrong  doer,  by  cashing  the  cheque,  as  no  longer  to 
be  stakeholder.  It  might  be  more  convenient  that  the  cheque 
should  be  changed.  And  the  contract  between  the  plaintiffs  and 
Godefroy  the  younger  was  a  contract  as  to  money. 

Williams,  J. : 

I  am  of  the  same  opinion.  Beckwith  was  to  be  the  judge ;  and 
his  decision  was  never  communicated.  It  is  evident  that  a  cheque 
was  treated  by  the  parties  as  money. 

Golebidge,  J. : 

I  was  struck  at  first  with  the  observation  as  to  the  effect  of 
cashing  the  cheque.  But  the  parties  had  agreed  to  treat  a  cheque 
as  money.  The  argument  raises  a  fallacy,  in  confounding  the  son's 
rights  with  the  defendant's  duties.  Then,  as  the  defendant  was 
bound  to  retain  the  money  till  Beckwith's  judgment  was  communi- 
cated, no  right  of  action  accrued  before  that  time.  No  rule  can  be 
granted. 

Lord  Denman,  Ch.  J.  concurred. 

Ride  refused. 
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1839.  AMOR   V.    FEARON. 

Jan,  17. 
(9  Adol.  &  Ellis,  548—554;  S.  C.  1  P.  &  D.  398;  2  W.  W.  &  H.  81 ;  8  L.  J. 

[  648  ]  (N.  S.)  Q.  B.  95.) 

If  a  clerk,  retained  at  a  salary  to  manage  a  mercantile  business,  declares 
that  he  is  a  partner,  and  will  transact  the  business  as  such,  the  employer 
may  immediately  dismiss  him.  Although  the  party  has  not  committed  any 
other  act  of  misconduct,  nor  refused,  in  terms,  to  go  on  as  clerk. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
plaintiff  would  enter  into  defendant's  service  as  a  clerk  and 
manager  to  superintend  and  conduct  a  business  of  defendant,  to 
wit  the  business  of  a  dealer  in  wine  and  spirits  at  a  certain 
establishment,  &c.,  at  a  certain  yearly  salary,  defendant  promised 
[  *649  ]  plaintiff  *to  retain  and  employ  him  in  his  service  in  the  capacity 
aforesaid  for  one  year  from  July  1st,  1831,  and  afterwards,  as  long 
as  plaintiff  and  defendant  should  respectively  please,  until  the  end 
of  the  current  year  from  July  1st,  1831.  Averment,  that  plaintiff 
entered  into  the  service  and  continued  &c.,  until  and  upon  6th 
November,  1832,  and  was  then,  and  always  had  been,  ready  and 
willing,  and  then  offered,  to  continue  in  the  said  service  and 
employ  of  defendant  in  the  capacity  aforesaid  and  on  the  terms 
aforesaid  until  the  end  of  the  then  current  year;  Breach,  that 
defendant  would  not  continue  plaintiff  in  his  employ  &c.  until  the 
expiration  &c. :  but  during  the  current  year  &c.,  refused  to  suffer 
him  to  continue  &c.,  and  wrongfully  dismissed  him  without  any 
reasonable  or  probable  cause  &c.,  whereby  plaintiff  lost  the  salary 
which  he  otherwise  would  have  acquired  &c.,  and  he  and  his  family 
were  put  to  inconvenience  &c.  There  were  also  itid^bitatus  counts, 
for  wages  &c.  (i),  and  on  an  account  stated. 

Pleas.  1.  To  the  1st  count,  non  assumpsit.  2.  To  the  same 
count,  that,  after  the  making  of  the  promise  in  that  count  men- 
tioned, and  just  before  and  at  the  time  of  the  dismissal  &c.,  to  wit 
on  &c.,  plaintiff  conducted  himself  in  such  an  improper,  offensive, 
disobedient,  and  insolent  manner  that  defendant  was  forced  and 
obliged  to  dismiss  plaintiff,  and  could  not  longer  keep  him  in  his 
service,  and  defendant  was  forced  and  obliged  by  such  conduct  of 
plaintiff  to  put  an  end  to  such  service  and  employ;  without  this, 
that  defendant  then  wrongfully  dismissed  and  discharged  plaintiff 
without  any  reasonable  or  probable  cause  in  manner  and  form  iS:c. 

(1)  The  plaintiff,  by  his  particular,  6th,  1832,  the  day  of  dismissal;  and 
claimed,  under  those  counts,  wages  20/.  on  a  demand,  not  material  here, 
from  April  30th,  1832,  to  November      for  board. 
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♦Conclusion  to  the  country.    3.  To  the  2nJ  aud  subsequeut  counts,        amob 
payment  into  Court  of  1261,  10«.  Feabon. 

Eeplication,  joining  issue  on  the  1st  and  2nd  pleas.    To  the  8rd,       L  *^^^  ] 
damage  ultra.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  sittings  in  London 
after  Michaelmas  Term,  1838,  the  following  facts  appeared.  The 
defendant  was  a  wine  and  spirit  merchant,  carrying  on  business  in 
Bond  Street.  The  plaintiff  went  into  his  service  as  a  clerk,  to 
manage  the  business  at  a  yearly  salary.  He  also,  at  certain 
periods,  received  a  portion  of  the  profits;  but  this,  as  the 
defendant  alleged,  was  mere  gratuity.  A  disagreement  arising 
between  plaintiflf  and  defendant,  the  latter  sent  for  one  Henderson 
(who  was  called  as  a  witness)  and  said  to  him,  **  I  have  sent  to 
you  to  come  to  manage  the  business."  In  a  conversation  which 
then  passed  between  plaintiff  and  defendant  in  Henderson's  pre- 
sence, the  plaintiff  said,  "  Have  you  any  wish  to  see  my  solicitor?  *' 
The  defendant  answered,  ''  No."  The  plaintiff  then  walked  round 
the  counter  and  said,  "  Then  I  go  on  with  the  business  as  usual." 
The  defendant  replied,  "We  will  see  about  that; "  and,  going  up 
to  the  plaintiff  at  the  counter,  desired  him  to  leave  the  place.  The 
plaintiff  said,  "  When  I  am  satisfied  and  paid  what  I  require,  I 
will  leave."  The  solicitors  of  the  respective  parties  came  shortly 
afterwards  (haviifg  been  sent  for),  and  the  defendant's  solicitor  said 
to  the  plaintiff,  "  You  claim  to  be  a  partner ;  that  puts  an  end  to 
your  being  here,  and  you  must  go."  The  plaintiff  said,  "  My 
solicitor  has  been  waiting  for  you."  In  a  conversation  which 
followed,  the  plaintiff's  solicitor  said  to  the  defendant's,  **  You  must 
feel  that  he  is  a  partner."  The  defendant's  solicitor  answered, 
"No,  he  is  not;  I  must  discharge  him."  *The  plaintiff  was  ![*55i] 
thereupon  dismissed.  On  the  following  day  the  plaintiff's  solicitor 
wrote  to  the  defendant:  "I  beg  to  give  you  notice,  on  behalf  of 
Mr.  John  Amor,  that  he  is  quite  ready  to  resume  his  duties  as  a 
partner  in  the  house  in  Bond  Street."  The  plaintiff  afterwards 
filed  a  bill  in  equity  against  the  defendant  for  an  account:  the 
bill  was  dismissed :  and  the  plaintiff  then  brought  the  present 
action.  The  amount  paid  into  Court  was  the  plaintiff's  salary  at 
the  rate  of  200Z.  a  year,  down  to  the  time  of  dismissal. 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury  that 
the  plaintiff  did  not  now  claim  to  be  a  partner ;  and  that,  as  to 
the  dismissal,  the  question  now  was,  whether  the  defendant  had 
reasonable  and  probable  cause  for  it,  in  the  plaintiff's  misconduct 
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Amoe  in  assuming  to  be  a  partner.  After  referring  to  the  conversation 
Fkakon.  deposed  to  by  Henderson,  his  Lordship  said  that  the  dismissal 
appeared  evidently  to  have  been  caused  by  the  plaintiff's  claim  to 
be  partner ;  and  he  stated,  as  his  opinion,  that  if  a  servant  claimed 
to  overhaul  his  master's  accounts  that  would  put  an  end  to  the 
relation  of  master  and  servant  between  them,  and  that  such  rela- 
tion could  not  continue  where  the  servant  claimed  to  be  a  master. 
And  he  left  it  to  the  jury  to  say,  whether  the  plaintiff  had  been 
dismissed  for  asserting  that  he  was  partner,  and  whether  the  claim 
made  was  a  reasonable  ground  of  dismissal.  Verdict  for  the 
defendant. 

Thesiger  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction : 

The  Lord  Chief  Justice  left  that  to  the  jury  which  he  ought 
to  have  decided  himself,  namely,  whether  certain  conduct  was  a 
reasonable  cause  of  dismissal.  And  this  was  not  reasonable  cause. 
[  *oo2  1  It  may  be  ^conceded  that  if  a  servant  claimed  to  overhaul  his 
master's  accounts  that  would  be  an  act  of  insolence  justifying 
dismissal.  So  if  he  claimed  to  be  master ;  such  an  act  would  be 
unequivocal.  But  here  the  course  of  transactions  between  the 
parties  might  have  led  the  plaintiff  to  believe  that  he  was  a 
partner ;  and  he  merely  intimated  his  opinion  that  he  was  so.  He 
was  guilty  of  no  misconduct  as  a  clerk,  and  of  no  disrespect  to  the 
defendant.  If  he  had  refused  to  do  his  duty  as  clerk,  on  the 
ground  that  he  was  partner,  or  had  committed  any  act  of  insubordi- 
nation, the  dismissal  would  have  been  justified ;  but  to  decide  so 
here  would  be  going  farther  than  any  decision  warrants. 

(Lord  Demman,  Gh.  J. :  He  never  said  that,  if  not  admitted  to 
be  partner,  he  was  willing  to  go  on  as  clerk. 

LiTTLEDALE,  J. :  He  only  proposed  to  "  go  on  with  the  business 
as  usual.") 

The  mere  claim  to  be  partner  was  no  ground  for  a  summary  dis- 
missal, unless  accompanied  by  some  insolence  of  conduct,  or  other 
improper  act.  To  warrant  that  proceeding  there  should  be  some 
moral  misconduct,  pecuniary  or  otherwise,  wilful  disobedience,  or 
habitual  neglect :  Ccdlo  v.  Brouncker  (i). 

(1)  4  Car.  &  P.  518. 
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(Lord.Denman,  Ch.  J.:  That  does  not  exclade  a  right  of  dis-  amob 
missal  for  claiming  to  be  in  a  situation  inconsistent  with  that  of  feabon 
a  servant.) 

Atkin  V.  Acton  (i),  Spain  v.  Aimott  (2),  Robinson  v.  Hindman  (3),  and 
Turner  v.  Robinson  (4),  show  the  kind  of  misconduct  necessary  to 
justify  an  immediate  dismissal  (5).  Ridgway  v.  The  Hungerford 
Market  Company  (6)  is  the  case  most  nearly  approaching  to  an 
authority  for  the  defendant ;  but  there  an  act  of  contumacy  had 
been  committed. 

LiTTLBDALE,  J.  :  [  653  ] 

The  cases  referred  to  were  properly  decided;  but  this  diflFers 
from  them.  In  those  there  was  no  question  that  the  party  was 
servant,  and  he  had  done  something  improper  in  that  capacity. 
Here  the  plaintiff  disclaimed  being  a  servant :  if  the  defendant  had 
suffered  him  to  go  on  in  the  employment  after  that,  the  nature 
of  his  situation  might  have  been  doubtful  to  those  who  dealt  at  the 
house,  and  the  circumstances  would  have  been  evidence  for  a  jury 
that  the  plaintiff  really  was  a  partner.  Therefore  the  defendant 
was  justified  in  dismissing  him,  and  refusing  to  pay  him  wages 
from  the  time  of  dismissal. 

Williams,  J. : 

The  point  which  Mr.  Thesiger  says  should  have  been  decided 
by  the  Judge  was  a  matter  of  fact.  It  rests  on  the  facts  of  the 
particular  case,  whether  the  party  has  been  guilty  of  a  certain 
amount  of  disobedience  or  misconduct.  Here,  the  jury  were  to 
determine,  on  the  facts,  whether  or  not  the  plaintiff  intended  to 
set  himself  up  as  a  partner.  If  the  jury  understood  that  his 
conduct  was  an  assumption  of  partnership,  that  was  inconsistent 
with  the  plaintiff's  being  a  servant. 

COLBEIDGE,  J. : 

The  meaning  of  the  plaintiff  *s  verbal  declarations,  as  explained 
by  his  solicitor's  letter,  was  a  question  for  the  jury ;  and  their 
inference  from  the  facts  must  have  been  that  the  plaintiff's 
language  was  not  a  claim,  civilly  advanced,  of  right  to  be  a  partner, 

(1)  4  Car.  &  P.  208.  (5)  See  also  FiUieul  v.  Arimtrouy,  7 

(2)  19  E.  E.  715  (2  Stark.  256).  Ad.  &  El.  557. 

(3)  3  Esp.  236.  (6)  42  E.  E.  352  (3  Ad.  &  El.  171). 

(4)  39  E.  E.  650  (5  B.  &  Ad.  789). 
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Amor  but  an  assertion  of  that  right,  so  made  as  to  justify  the  master 
Fearon.  ^  refusing,  for  his  own  protection,  to  permit  that  he  should  continue 
doing  those  acts  which  he  had  been  doing  until  that  time.  The 
servant  had  refused  to  be  servant  any  longer.  In  the  cases  cited 
there  was  no  dispute  whether  the  party  dismissed  was  servant  or 
[  *554  ]  not.  *Here  he  had  at  once  put  himself  in  a  situation  inconsistent 
with  that  in  respect  of  which  he  claims  wages. 

Lord  Denman,  Ch.  J.  concurred. 

Rale  refused. 

1889.  DOE  D.  DUNCAN  v.  EDWARDS. 

Jan^.        ^^  ^^^^  ^  ^^^^  554—505 ;  S.  C.  1  P.  &  D.  408  ;  2  W.  W.  &  H.  12 ;  3  Jur.  41  ; 

[  654  ]  8  L.  J.  (N.  S.)  Q.  B.  98.) 

If  a  document  be  produced,  under  sect.  76  of  the  Insolvent  Debtors'  Act, 
stat.  7  Geo.  IV.  c.  57  (1),  with  a  se^l  purporting  to  be  the  seal  of  the  Insolvent 
Debtors'  Court,  it  is  not  necessary  to  prove  that  the  seal  is  actually  the  seal 
of  the  Court. 

This  ejectment  was  tried  before  Lord  Denman,  Ch.  J.  at  the 
London  sittings  after  last  Term.  The  case  on  the  part  of  the 
plaintiff  was  that  the  defendant  was  yearly  tenant.  A  six  mouths' 
notice  having  been  served  for  Michaelmas,  1838,  it  was  material  to 
the  plaintiff  to  prove  that  the  tenancy  began  at  Michaelmas,  1886. 
The  defence  was  that  the  tenancy  began  at  Christmas,  1 836 ;  and 
that  the  action,  therefore,  was  brought  too  soon. 

The  plaintiff  tendered  a  schedule  delivered  by  the  defendant  as 
an  insolvent  debtor,  of  1837,  containing  admissions  which  (as  the 
plaintiff  contended)  fixed  the  commencement  of  the  tenancy  at 
Michaelmas.  The  copy  of  the  schedule  was  produced,  with  a  seal, 
purporting  to  be  the  seal  of  the  Insolvent  Debtors'  Court:  but 
no  proof  was  offered  that  the  seal  really  was  that  of  the  Court. 
Objection  was  made  to  the  admission  of  the  document  without  such 
proof :  but  the  Lord  Chief  JusTicfi  thought  it  unnecessary,  and 
admitted  the  document  accordingly,  directing  a  verdict  for  the 
lessor  of  the  plaintiff. 

Neale  now  moved  for  a  new  trial,  on  the  ground   that  the 

document  was  not  admissible  without  further  proof: 

[555]  By  stat.  7  Geo.  IV.  c.  57,  s.  76  (i),  copies  of  the  schedule  and 

other   proceedings,  purporting   to   be   signed  by  the  officer,  &c., 

''and  sealed  with  the  seal  of  the  said  Court,''  are  to  be  admitted 

'*  without  any  proof  whatever  given  of  the  same,  further  than  that 

(1)  Repealed  by  S.  L.  R.  Act,  1873.—R.  0. 


Edwakds. 
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the  same  is  sealed  with  the  seal  of  the  said  Court."     Here  no  such        Dob  d. 
proof  was  given ;  and  the  document  was  admitted  upon  the  mere  ,,, 

fact  that  some  seal  was  upon  it.  By  the  recent  Act,  1  &  2  Vict. 
c.  110,  s.  105,  it  is  enacted  that  copies  of  the  proceedings  shall  be 
evidence,  so  far  as  this  requisite  is  concerned,  simply  on  their 
**  purporting  to  be  sealed  with  the  seal  of  the  said  Court."  This 
change  in  the  language  of  the  Legislature  shows  their  opinion  that, 
under  the  previous  Act,  it  was  not  suflBicient  that  the  seal  should 
purport  to  be  the  seal  of  the  Court  without  further  evidence. 

Lord  Denman,  Ch.  J. : 

The  principle  recognised  in  practice  seems  to  be  that,  when  the 
seal  purports  to  be  that  of  the  Court,  we  take  notice  that  it  is  so. 
The  provision  of  the  recent  Act  is  expressed  more  distinctly  than 
that  of  the  preceding,  merely  to  prevent  mistakes. 

LiTTLEDALE,  J.  : 

I  apprehend  that  it  is  not  necessary  to  prove  the  seal. 
Williams,  J.,  concurred. 

COLEBIDGE,  J. : 

The  seventy-sixth  section  of  stat.  7  Geo.  IV.  c.  57,  does  not 
require  proof  of  the  seal  of  the  Court,  but  only  that  the  document 
in  question  is  "  sealed  with  the  seal  of  the  said  Court." 

RtUe  refused. 


DOE  D.  RICHARDSON  r.  THOMAS  and  WILLIAMS.         i839. 

Jan.  18. 
(9  Adol.  &  Ellis,  556—676 ;  S.  C.  1  P.  &  D.  578 ;  8  L.  J.  (N.  S.)  Q.  B.  145.)  _L 

Land  which  has  been  annexed  to  a  perpetual  curacy  of  a  parish,  hy  the        L  ^^^  ^ 
Governors  of  Queen  Anne's  Bounty  under  2  stat.  1  Geo.  I.  o.  10,  ss.  4,  21, 
cannot  be  leased  by  the  curate  so  as  to  bind  the  successor,  if  the  patron  only 
consent,  and  not  the  ordinary. 

Though  conveyed  to  the  curate  and  his  successors  for  ever,  and  allotted 
and  applied  by  the  Governors  to  the  church,  and  annexed  thereto,  to  go  in 
succession  with  the  church. 

Qiiare,  per  Lord  Dekmak,  Ch.  J.  and  Williams,  J.,  whether  such  a  curate 
is  one  of  the  persons  whose  leases  are  made  valid  by  stat.  32  Hen.  YUI. 
c.  28,  s.  1. 

Semhle^'per  Littledale,  J.,  he  is.  Per  Coleridge,  J.,  contra.  Agreed 
by  the  Court  that,  if  he  be  within  sect.  1,  he  is  within  the  restriction  of 
sect.  4. 

Ejectment  for  a  farm  and  lands  in  the  parish  of  Lambston, 
in  Pembrokeshire.     On  the  trial  before  Lord  Denman,  Ch.  J.,  at 
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DoEd.       the  Pembrokeshire  Summer  Assizes,  1886,  a  verdict  was  fonnd 

UlCHARDSON  * 

P.  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the 

Thomas.       following  case. 

The  parish  of  Little  Newcastle,  in  Pembrokeshire,  is  a  perpetual 
curacy,  situated  in  the  diocese  of  St.  David's,  and  is  subject  to  the 
visitation  and  jurisdiction  of  the  Bishop  of  that  see. 

By  indenture  of  bargaui  and  sale,  duly  enrolled  <fec.,  dated 
24th  September,  1791,  between  William  Summers  of  the  first  part, 
(who,  before  and  at  the  time  of  the  execution  of  the  indenture, 
was  seized  in  his  demesne  as  of  fee  of  and  in  the  several  lands, 
tenements,  and  hereditaments,  in  the  indenture  mentioned  to  be  by 
him  granted,  bargained,  sold,  and  confirmed,)  the  governors  of  the 
bounty  of  Queen  Anne  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy,  of  the  second  part,  and  the  Bev.  James  Bees, 
clerk,  curate  of  the  curacy  of  Little  Newcastle,  of  the  third  part, 
after  reciting  (amongst  other  things)  that,  in  1787,  the  governors 
did  agree  to  augment  the  said  curacy  a  third  time,  by  lot,  with  the 
further  sum  of  200Z.,  out  of  their  revenue,  and  had  ordered  the 
same  to  be  in  like  manner  laid  out  in  a  purchase  of  lands,  tithes, 
or  other  hereditaments,  to  be  settled  for  the  further  perpetual 
[  ♦ssT  ]  augmentation  of  the  said  *curacy,  according  to  the  rules  and 
orders  made  and  established  by  letters  patent  under  the  great  seal, 
and  in  pursuance  of  the  trust  in  the  said  governors  reposed  for  the 
distribution  of  the  said  bounty ;  and  that  the  messuage  or  dwelling- 
house,  closes,  or  parcels  of  lands  and  hereditaments,  after  described, 
had,  upon  due  inquiry  and  examination  into  the  value  and  other 
circumstances  thereof,  been  found  and  approved  of  by  the  said 
governors  to  be  convenient  for  the  further  perpetual  augmentation 
of  the  curacy  aforesaid,  and  of  the  value  of  200Z.,  which  was  the  sum 
agreed  upon  for  the  purchase  of  the  same ;  it  was  witnessed  that, 
in  consideration  of  200Z.  to  the  said  W.  Summers  paid  by  the  said 
governors,  and  in  consideration  of  58,  to  the  said  William  Summers 
paid  by  the  said  James  Bees,  the  said  William  Summers,  with 
the  approbation  and  direction  of  the  governors,  testified  by  their 
common  seal  being  thereunto  affixed,  did  grant,  bargain,  sell,  and 
confirm  unto  the  said  James  Bees  and  his  successors,  curates  of 
the  curacy  of  Little  Newcastle  aforesaid,  all  that  messuage,  dwelling- 
house,  and  garden  with  the  appurtenances,  situate,  &c.,  in  the 
parish  of  Lambston,  &c. ;  and  also  all  those  two  closes,  i&c,  in  the 
parish  of  Lambston,  to  hold  the  said  premises  unto,  and  to  and  for 
the  only  use  and  behoof  of,  the  said  James  Bees  and  his  successors, 
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curates  of   the    curacy   of  Little  Newcastle   aforesaid,  for  ever,       DoBd. 
for  the  further  perpetual  augmentation  of  the  said  curacy :   and       '    r. 
reciting,  further,  that  the  said  messuage  or  dwelling-house,  closes,      Thomas. 
&c.,  so  purchased  and  thereinbefore  granted,  did  arise  from  and 
out  of  the  bounty  granted  by  Queen  Anne,  and  had  been  purchased 
with  the  sum  of  200Z.  arising  from  the  said  bounty.     The  said 
governors,  by  virtue  *and  in  pursuance  of  the  last  clause  in  an       [  •sss  ] 
Act,  &c.  (2  stat.  1  Geo.  I.  c.  10),  did  thereby  allot  and  apply  to  the 
church  or  chapel  of  Little  Newcastle  aforesaid  all  and  singular 
the  said  messuage  or  dwelling-house,  closes,  &c.,  with  the  appur- 
tenances, and  did  thereby  declare  that  the  same  should  for  ever 
thereafter  be  annexed  to  the  said  church  or  chapel  of  Little  New- 
castle, and  should  be  from  thenceforth  held  and  enjoyed,  and  go  in 
succession,  with  such  church  or  chapel  for  ever. 

The  several  hereditaments  and  premises  in  the  said  indenture 
mentioned  to  be  granted,  &c.,  by  William  Summers,  were  the 
premises  for  which  the  present  ejectment  was  brought. 

In  1800,  and  at  the  date  of  the  lease  next  after  mentioned,  the 
said  James  Bees  was  still  the  curate  of  Little  Newcastle ;  and  his 
brother  John  Eees  Stokes  was  then  the  patron  and  impropriator 
of  the  same  curacy. 

By  indenture,  dated  l&th  January,  1800,  between  the  said  James 
Bees,  therein  described  as  the  curate  of  the  perpetual  curacy  of 
Little  Newcastle,  of  the  first  part,  the  said  John  Bees  Stokes, 
therein  described  as  the  patron  and  impropriator  of  the  same 
curacy  and  parish  church,  of  the  second  part,  and  David  Evans 
of  the  parish  of  Lambston,  in  the  county  of  Pembroke  aforesaid, 
yeoman,  of  the  third  part,  James  Bees,  in  consideration  of  the 
yearly  rent,  &c.,  did  demise,  grant,  lease,  set,  and  to  farm  let, 
and  the  said  John  Bees  Stokes,  for  himself,  his  heirs  and  assigns, 
for  the  consideration  aforesaid,  did  grant,  ratify,  and  confirm,  unto 
David  Evans,  the  several  hereditaments  and  premises  described 
and  comprised  in  the  said  indenture  of  bargain  and  sale ;  to  hold 
the  same  unto  the  said  David  Evans,  his  heirs,  executors,  adminis- 
trators, *and  assigns,  from  29th  September  then  last  past,  for  the  [  *559  ] 
natural  lives  of  him  the  said  David  Evans,  and  two  others,  and 
the  life  of  the  survivor,  yielding  and  paying  therefore  yearly, 
during  the  said  term,  unto  the  said  James  Bees,  during  his  incum- 
bency, and,  after,  unto  the  said  John  Bees  Stokes,  his  heirs  or 
assigns,  or  unto  the  person  or  persons  who  for  the  time  being 
should  be  entitled  thereto,*the  yearly  rent  of  9/.  9«. 


592  1839.     Q.  B.     9  AD.  &  EL.  569—572.  Lr.b. 

Doe  d.  The  lands,  tenements,  and  hereditaments  included  in  the  said 

r,  lease  were  lands  which  had  been  most  commonly  letten  to  farm, 

iHOMAB.  g^j^j  occupied  by  the  farmers  thereof,  by  the  space  of  twent}'  years 
next  before  such  lease  was  made  thereof ;  and  the  yearly  rent,  so 
reserved  upon  the  said  lease  as  aforesaid,  was  as  much  yearly  rent 
or  sum  as  had  been  most  accustomarily  yielded  or  paid  for  the  same 
lands,  &c.,  within  twenty  years  next  before  such  lease  thereof  was 
made. 

James  Bees  died  on  28th  September,  1885 ;  and,  from  the  date 
and  execution  of  the  said  lease  and  up  to  his  death,  still  continued 
the  curate  of  the  perpetual  curacy  of  Little  Newcastle  ;  and,  as 
such  curate,  was,  up  to  and  at  his  death,  in  the  receipt  of  the  rent 
and  duties  reserved  in  the  lease. 

After  the  death  of  James  Bees,  viz.  on  29th  September,  1885, 
Peter  Davies  Bichardson,  the  lessor  of  the  plaintiff,  was  presented 
to  the  curacy^  and  was  afterwards,  viz.  on  18th  October,  1885,  duly 
instituted  and  inducted  into  the  curacy,  and  has  ever  since 
continued,  and  still  is,  the  perpetual  curate  thereof. 

One  of  the  persons  for  whose  lives  the  said  lease  was  granted  is 
still  living.     The  case  then  explained  that  the  defendants  claimed 
under  David  Evans,  and  were  now  in  possession  of  the  premises. 
[  560  ]  The  question  for  the  opinion  of  the  Court  was,  whether  James 

Bees  and  John  Bees  Stokes,  or  either  of  them,  had  any  power  to 
grant  the  said  lease  for  the  term  of  lives  therein  stated,  without  the 
confirmation  of  the  ordinary  of  the  diocese. 

E.  V.  Williains,  for  the  plaintiff.     ♦    *     * 

[  568  ]  Chilton,  contra.     *     *     * 

[  571  ]  E.  V.  Williamsy  in  reply.     *     *     * 

LoBD  Denman,  Ch.  J. : 

I  doubt  much  whether  the  perpetual  curate  has  any  fee-simple 
at  all ;  and,  if  he  has  not,  he  is  not  within  stat.  82  Hen.  YIII.  c.  28, 
[  •672  ]  s.  1.  Next,  *even  if  he  has,  I  doubt  whether  it  be  in  right  of  the 
church :  for  he  gets  his  fee,  if  at  all,  by  force  of  2  stat.  1  Geo.  I. 
c.  10,  ss.  4,  21.  But,  if  he  has  a  fee-simple  in  right  of  the  church, 
does  he  not  fall  within  sect.  4  of  stat.  82  Hen.  VHI.  c.  28  ?  It  is 
said  that  the  Act  did  not  contemplate  the  case  of  land  given  to  the 
perpetual  curate  in  succession :  if  it  had,  it  would  have  included 
the  case  in  sect.  4.  •  But,  if  the  estate  can  be  brought  within  sect.  1, 
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can  we  not  also  bring  it  mthin  sect.  4  ?     The  curate  is  not  the       doe  d. 
rector ;    he  has  not  the  great  tithes :   nor  can  he  be  called  the  ^^  ^ 

parson,  which  implies  a  peculiar  character.  But  he  appears  to  be  Thomas. 
a  vicar :  for  he  serves  the  church  in  that  capacity.  Jenkinson  v. 
Thomas  (i)  certainly  seems  opposed  to  this  view :  but  the  Court 
was  there  construing  a  penal  statute.  The  clause  in  the  present 
case  must  receive  a  more  liberal  construction.  I  am  therefore 
of  opinion  that,  if  a  perpetual  curate  be  within  sect.  1  of  stat. 
82  Hen.  YIII.  c.  28,  he  is  also  within  sect.  4.  His  power  is, 
therefore,  no  more  than  it  would  have  been  before  that  statute ; 
and  the  lease  is  void  as  against  the  successor  for  want  of  the 
ordinary's  consent. 

LiTTLEDALE,  J.  : 

In  answer  to  my  doubt,  whether  the  perpetual  curate  could  be 
said  to  have  any  land  in  right  of  the  parish  church,  it  was  urged 
that  the  case  so  stated  the  fact.  It  is  true  that  the  messuages  and 
lands  are  allotted  and  applied  to  the  church  or  chapel  of  the  parish ; 
and  the  patron  and  impropriator  of  the  curacy  and  parish  church 
are  also  spoken  of  in  the  lease,  as  well  as  the  perpetual  curacy  of 
t&e  parish.  Yet  the  documents  *speak  of  the  curate  and  curacy  [  •673  ] 
throughout ;  and  the  grant  is  to  the  curate  and  his  successors. 
Now,  has  the  curate  the  land  in  right  of  the  church  ?  If  not,  there 
is  an  end  of  the  question,  though  he  have  a  fee.  As  to  this  last 
point,  I  think  it  makes  no  difference  whether  he  has  a  fee-simple, 
or  only  something  in  the  nature  of  a  fee-simple.  To  all  intents  and 
purposes,  his  estate  resembles  that  of  an  Archbishop,  who  can  no 
more  sell  than  a  parson.  The  curate  has  not  the  land  to  him  and 
his  heirs ;  but  he  has  it  to  him  and  his  successors ;  I  think,  there- 
fore, that  he  has,  within  the  meaning  of  the  statute,  an  estate  in  the 
nature  of  a  fee-simple.  But  has  he  it  in  right  of  his  church? 
Clearly,  at  the  time  of  passing  stat.  82  Hen.  YIII.  c.  28,  he  had  no 
land  in  such  a  right.  Then  has  he  it  in  that  right,  under  2  stat. 
1  Geo.  I.  c.  10  ?  There  may  be  a  difficulty  as  to  the  meaning  of 
the  word  church,  in  sect.  1  of  stat.  82  Hen.  YUI.  c.  28,  whether  it 
mean  the  actual  parish  church,  or  the  church  generally  speaking  ; 
as  a  Bishop  holds,  not  in  right  of  this  or  that  particular  church, 
but  still  of  the  church  generally.  I  admit,  on  the  whole,  that  the 
curate  may  be  said  to  be  seised  in  fee-simple  in  right  of  his  church. 
But  then,  is  he  within  sect.  4  of  stat.  82  Hen.  YIII.  c.  28  ?  He  is 
(1)  2  R.  R.  493  (4  T.  E.  665). 
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Doe  d.       not  vicar  by  name  :  but  is  he  so  in  effect  ?    I  think  he  is  something 
«.  less.    A  vicar  is  one  who  is  substituted  for  the  rector,  to  serve  the 

Thomas.  church,  the  tithes  being  in  the  hands  of  a  lay  rector.  The  perpetual 
curate,  who  in  fact  stands  in  the  place  of  the  vicar,  cannot  be  more 
than  a  vicar.  If,  therefore,  the  perpetual  curate  be  brought  within 
the  equity  of  sect.  1  of  stat.  32  Hen.  YIII.  c.  28, 1  think  he  is  also 
brought  within  that  of  sect.  4. 

[  674  ]  WiLLUMS,  J.  : 

It  is  clear,  from  what  has  been  conceded,  that  there  is  no  ground 
for  contending  that  a  perpetual  curate  was  within  stat.  82  Hen.  VIII. 
c.  28,  s.  1,  before  the  passing  of  2  stat.  1  Geo.  I.  c.  10.  Till  then, 
he  was  a  mere  stipendiary  performing  the  clerical  duties  of  the 
church.  Then,  the  whole  question  is,  whether  2  stat.  1  Geo.  I. 
0. 10,  gives  the  perpetual  curate  a  fee  in  right  of  his  church.  That 
would  be  saying  a  great  deal,  and  more,  probably,  than  would  be 
consistent  with  the  claims  of  the  patron  and  the  lay  impropriator. 
Vicars  are  mentioned  by  name  in  stat.  82  Hen.  VIII.  c.  28,  s.  4. 
When  we  consider  the  origin  of  perpetual  curates  and  vicars,  it 
seems  that  either  the  curates  come  within  the  denomination  of 
vicars  or  do  not  come  at  all  within  the  enabling  words  of  sect.  1. 
There  can  be  no  doubt  that  they  do  come  within  the  general  intent 
of  the  disabling  clause,  sect.  4,  although,  in  a  question  upon 
enforcing  a  penalty  (i),  it  was  held  that  they  were  distinct  from 
vicars  or  parsons.  This  is  a  case  not  contemplated  at  the  time  of 
passing  stat.  82  Hen.  VIII.  c.  28 ;  and,  by  holding  that  the  curate, 
if  brought  within  sect.  1,  is  also  brought  within  sect.  4,  we  are  only 
carrying  into  effect  the  meaning  of  the  Legislature. 

Coleridge,  J. : 

I  agree  that  judgment  must  be  given  for  the  plaintiff.  It  follows 
naturally  from  the  course  of  the  argument  that  we  should  come  to 
our  conclusions  on  grounds  somewhat  different ;  since  it  is  con- 
tended that  the  curate  is  not  within  sect.  1  of  stat.  82  Hen.  VUI. 
c.  28,  and  also  that,  if  he  be,  he  is  within  sect.  4.  My  opinion  is,  that 
[  *575  j  he  is  not  within  sect.  1.  It  is  admitted  that,  *when  the  statute 
passed,  a  perpetual  curate  was  not  within  it.  That  being  clear, 
and  the  law  being  still  so  with  respect  to  every  perpetual  curate 
who  is  not  brought  within  the  section  by  a  subsequent  statute, 
we  should  clearly  see  our  way  before  we  say  that  any  perpetual 

(1)  Jenkinson  v.  Thomas,  2  E.  E.  493  (4  T.  E.  666). 
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curate  is  now  within  it.     Whether  the  perpetual  curate  here  has  a        doe  d. 

,         t        •     •         L  Richardson 
fee-simple,  is  a  very  difficult  and  disputable  point ;  but  it  is  not  «. 

necessary  for  me  to  decide  that.  For,  whether  he  have  a  fee-simple  «<>ma8. 
or  not,  he  has  it  not  in  right  of  his  church.  I  do  not  think  that 
2  stab.  1  Geo.  I.  c.  10,  alters  the  estate  or  interest  of  a  perpetual 
curate :  it  merely  turns  the  land  into  a  benefice,  and  makes  the 
endowment  indefeasible.  But  it  does  not  extend  the  parochial 
domain :  if  the  land  was  not  held  in  right  of  the  church  before,  it 
is  not  so  now.  As  there  is  a  curate,  there  must,  of  course,  be  a  lay 
rector ;  the  repair  of  the  church,  and  other  analogous  duties,  devolve 
on  him.  The  history  of  the  office  of  perpetual  curate  shows  that 
he  was  a  kind  of  vicar  performing  ministerial  duties,  and  nothing 
more.  His  estate  is  not  altered  ;  and,  whether  or  not  he  holds  in 
fee,  he  has  no  inheritance  in  right  of  his  church.  I  need  not  con- 
sider sect.  4  of  stat.  32  Hen.  VIH,  c.  28  ;  but  I  agree  that  a  perpetual 
curate,  if  brought  within  sect.  1,  can  be  so  only  by  a  course  of 
reasoning  which  would  bring  him  within  sect.  4.  He  could  be 
within  sect.  1  only  as  standing  in  the  place  of  the  vicar :  if  he  does 
so  stand,  it  is  difficult  to  say  that  he  is  not  within  sect.  4.  That 
would  lead  to  the  same  conclusion  as  we  now  arrive  at.  Nothing 
that  we  have  said  contravenes  Jenkvison  v.  Thomas  (i),  which  was 
on  the  construction  of  a  penal  statute.  It  is  too  late  now  to  say 
that  the  same  *rules  of  construction  are  to  be  applied  to  penal  [  'stg  ] 
statutes  as  to  others. 

Judgment  for  plaintiff. 


BEEVES  AND  Another  v.  M'GREGOK  and  Another.  i839. 

(9  Adol.  &  Ellis,  576—681 ;  S.  C.  1  P.  &  D.  372 ;  2  W.  W.  &  H.  127  ;  8  L,  J.         .~. 

(N.  S.)  a  B.  177.)  •-        •• 

A  catLse  and  all  matters  in  difference,  including  an  equity  suit,  were 
referred  to  arbitration,  with  power  to  the  arbitrator  to  direct  such  verdict 
as  he  thought  proper,  and  to  determine  what  should  be  done  by  either  party 
touching  tiie  matters  in  dispute.  The  cpsts  of  the  cause  and  equity  suit 
were  to  abide  the  event  of  the  award;  the  costs  of  the  reference  and 
award  to  be  in  the  arbitrator's  discretion.  The  bill  in  equity,  filed  by  the 
defendants  in  the  action  against  the  plaintiffs,  prayed,  among  other  things, 
an  injunction  against  further  proceeding  in  the  action. 

The  arbitrator  directed  that  a  verdict  should  be  entered  for  the  plaintiffs 
at  law,  with  damages,  on  some  issues  in  the  cause,  and  for  the  defendants 
on  the  others :  but  he  ordered  that  no  execution  should  be  taken  out  by 
tbe  plaintiffs ;  and  that,  after  entering  of  the  verdict  as  above,  and  any 

(1)  2  R.  E.  493  (4  T.  B.  665). 
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Reeves  judgment  thereon,  all  proceedings  on  the  judgment  by  either  party  to  the 

r,  action  should  be  stayed.    But  for  such  direction  the  verdict  would  have 

MGBEaoB.  entitled  the  plaintiffs  to  the  general  costs.    He  also  directed  that  the  suit 

in  equity  should  cease. 

Held,  no  excess  of  the  arbitrator's  authority. 

Covenant  on  an  indenture  of  lease.  Six  issues  were  joined. 
The  cause  coming  on  for  trial  at  the  Croydon  Summer  Assizes, 
1886,  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  reference 
of  the  cause  and  all  matters  in  difference,  including  a  suit  in  equity, 
between  the  parties,  to  a  barrister,  who  was  empowered  to  order 
a  verdict  to  be  entered  for  the  plaintiffs  or  defendants,  and  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  either  party 
respecting  the  matters  in  dispute.  The  order  of  Nisi  Prius  directed 
that  the  costs  of  the  cause,  and  of  the  suit  in  equity,  should  abide 
the  event  of  the  award ;  the  costs  of  the  reference  and  award  to  be 
in  the  arbitrator's  discretion. 

The  award  recited  that  the  suit  in  equity  was  brought  by  the 
defendants  in  the  action  at  law  against  the  plaintiffs  therein,  who 
had  put  in  their  answer  ;  that  the  defendants  at  law,  by  their  bill  in 
equity,  after  alleging  that  the  plaintiffs  at  law  had  commenced  an 
action  against  them  (being  the  cause  now  referred)  for  supposed 
[  '577  ]  breaches  of  covenants  in  the  above-mentioned  *lease,  prayed  that 
the  plaintiffs  at  law  might  be  ordered  by  decree  to  license  certain 
alterations  in  the  demised  premises,  or  might  be  restrained  by 
injunction  from  bringing  any  action  against  the  defendants  at 
law  in  respect  of  such  alterations,  and,  in  the  mean  time,  from 
proceeding  in  the  present  action,  or  commencing  any  other  in 
respect  of  the  matters  therein  complained  of.  The  arbitrator  then 
stated  certain  other  matters  in  difference  between  the  parties  :  and 
he  proceeded  to  award,  as  to  the  action  at  law,  that  the  verdict 
should  stand  for  the  plaintiffs,  with  reduced  damages,  on  three  of 
the  issues  joined,  and  for  the  defendants  on  the  other  three :  and, 
as  to  the  suit  in  equity,  he  awarded  that  the  defendants  at  law 
were  not  entitled  to  the  license  prayed,  nor  to  any  relief  in  respect 
of  the  matters  involved  in  the  issues  found  for  them  by  the  award ; 
but,  as  to  the  other  issues,  he  awarded  as  follows. 

"  I  do  find,  adjudge,"  kc,  "  that  the  plaintiffs  in  equity  were  and 
are  entitled  in  equity  to  be  protected  from  and  against  the  damages 
and  the  costs  of  the  plaintiffs  at  law  in  respect  of  the  verdict  so  ordered 
to  stand  for  them  at  law  on  the  three  issues  so  found  for  the  said 
plaintiffs  at  law ;  and  that  the  said  plaintiffs  in  equity  were  and 
are  entitled  to  be  relieved  from  and  protected  against  any  other  or 
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further  action  at  the  suit  of  the  said  plaiiitiflFs  at  law  in  respect  of       Reeves 

the  alterations  involved  in  the  issues  found  for  the  plaintiffs  at  law  ;     M'Gbegoe. 

but,  subject  to  this,  that  the  costs  and  expenses  incurred  in  the  said 

suit  in  equity,  and  in  the  said  action  at  law,  should  be  borne  and 

sustained  by  the  respective  parties  to  the  said  suit  and  action  by 

whom  the  same  have  been  incurred.     And,  inasmuch  as  by  the 

said  order  of  reference  I  am  authorised  and  empowered  to  order 

and  *determine  what  I  shall  think  fit  to  be  done  by  either  of  the       [  *o78  ] 

said  parties  respecting  the  matters  in  dispute,  I  do  accordingly 

order,  determine,  and  direct  that  the  said  suit  in  equity  be  no 

further  prosecuted,  but  that  the  same  be  wholly  put  an  end  to 

and  determined,  and  that  no  further  proceedings  be  had  therein, 

save  as  hereinafter  mentioned.    And  I  do  award,"  &c.,  "  that  no 

execution   or  executions  or  other   proceeding  whatever   be  taken 

by  the  said  plaintiffs  at  law  upon  any  judgment  which  may  be 

entered  up  by  or  for  them  upon  the  said  verdict  so  directed  to 

stand  for  them  as  to  certain  of  the  issues  at  law,  to  enforce  either 

the  damages  by  that  verdict  assessed,  or  the  costs  at  law  consequent 

thereon.    And  I  do  award,"  &c.,  ''  that,  after  the  entering  of  the 

verdict  so  before  awarded,  and  any  judgment  that  may  be  entered 

and  signed  thereon,  all  proceedings  on  the  said  judgment  by  any 

or  either  of  the  said  parties  to  the  said  action  be  wholly  and  for 

ever  stayed  and  put  an  end  to.    And  I  do  award,"  &c.,  **  that  no 

further  or  other  action  be  brought  by  the  said  plaintiffs  at  law 

against  the  said  defendants  at  law  in  respect  of  the  said  alterations 

so  made  as  in  the  pleadings  of  the  said  action  at  law  and  suit  in 

equity  respectively  mentioned.     Afad  I  do  further  award,"  &c., 

''  with  respect  to  the  said  suit  in  equity,  that  the  said  plaintiffs  in 

equity  do  and  shall  cause  their  own  bill  to  be  dismissed,  but  without 

costs;    and  that  the   said  defendants  in  equity  do  and  shall,  if 

necessary,  appear  and  consent  that  the  said  bill  be  so  dismissed 

without  costs." 

The  arbitrator  then  proceeded  to  award  specially  as  to  the  other 
matters  in  difference,  deciding  some  points  in  favour  of  the  plaintiffs 
at  law,  and  others  in  favour  of  the  defendants. 

A  rule  nisi  was  obtained,  in  Michaelmas  Term,  1837,  for  setting  [  579  ] 
aside  the  award,  so  far  as  related  to  the  plaintiffs  at  law  not  proceed- 
ing to  recover  the  costs  of  the  issues  found  for  them,  the  damages 
on  those  issues,  and  the  general  costs  of  the  cause,  and  also  the 
costs  of  the  suit  in  equity,  on  the  ground  that  the  arbitrator  had 
in  those  respects  exceeded  the  power  conferred  on  him  by  the 
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Reeves      sabmission,  and  made  his  award  inconsistent  therewith,  and  with 
M'Geeoob.    ^^6  other  parts  of  the  award. 

Cresswell  and  Joseph  Addison  now  showed  cause  : 

If  nothing  but  the  action  at  law  had  been  in  question,  the 
plaintiffs,  on  the  arbitrator's  finding  as  to  that  action,  would  have 
been  entitled  to  the  general  costs  of  the  cause,  and  those  of  the 
three  issues  found  for  them.  But  the  costs  are  to  abide  the  event 
of  the  whole  award.  The  arbitrator's  duty  was  to  give  such  relief 
in  the  equity  suit  as  he  thought  just,  and  as  a  court  of  equity 
would  have  granted.  Had  he  omitted  to  determine  on  the  prayer 
for  an  injunction,  the  award  would  not  have  decided  all  the  matters 
referred.  The  whole  event  is,  that  the  plaintiffs  at  law  have  a 
verdict  on  three  issues,  without  power  to  issue  execution  for  costs. 
They  are  legitimately  deprived  of  costs,  by  the  event  of  the  award. 
There  is  indeed  a  clause  intimating  that  the  parties  to  the  action 
and  equity  suit  should  bear  their  own  costs  thereof  respectively ; 
but  that  is  not  a  direct  adjudication ;  it  is  rather  in  the  nature 
of  a  recital. 

Piatt  and  Petersdorff,  contra  : 

The  intention  of  the  parties  referring  clearly  was,  that  the 

arbitrator  should  have  no  discretionary   power  over  any  of  the 

costs,  except  those  of  the  reference  and  award,  which  are  expressly 

[  *580  ]      *distinguished  from  the  others  by  the  order  of  Nisi  Prius.    It  is 

contended  that  the  event  means  the  event  of  the  whole  award :  but 

the  construction  must  be  distributive ;  that  the  costs  of  each  suit 

shall  follow  the  event,  as  it  regards  that  suit.    The  event,  here,  as 

to  the  action  at  law,  would  entitle  the  plaintiffs  to  costs.    If  the 

event  were  to  be  regarded  as  to  all  the  matters  referred,  there  is 

no  general  result  of  the  award  which  could  decide  the  question  of 

costs;  for  the  determination  of  the  equity  suit  is  not  wholly  in 

favour  of  the  defendants  at  law ;  and  on  the  other  matters  of  the 

reference  each  party  has  succeeded  in  some  respects.     In  any  view 

of  the  case,  the  arbitrator  has  usurped  an  authority  over  the  costs. 

It  has  been  held,  where  costs  of  a  suit  were  to  abide  the  event  of 

an  award,  that  the  arbitrator  could  not  order  a  stet  processus  (i). 

The  clause  directing  that  the  parties  shall  bear  their  own  costs 

respectively  of  the  equity  suit  and  action  at  law  is  at  all  events  an 

excess  of  authority- 

Cur.  adv.  ndt. 

(1)  In  re  Letminy  aud  Fetirnhy,  39  E.  it,  516  (5  B.  &  Ad.  403). 
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Lord  Dbnman,  Ch.  J.,  in  this  Term  (January  11th),  delivered  the       Reeves 
judgment  of  the  Court  :  M'Gekgob. 

This  was  a  motion  to  set  aside  an  award  on  the  ground  of  excess 
of  authority.  This  action  and  a  suit  in  equity  by  the  present 
defendants  against  the  present  plaintiffs,  praying  for  an  injunction 
to  restrain  the  plaintiffs  from  proceeding  in  this  action,  were 
referred,  and  the  costs  of  the  action  and  of  the  suit  in  equity  were 
directed  to  abide  the  event  of  the  award.  There  were  six  issues  in 
the  action,  as  to  three  of  which  the  arbitrator  has  found  *for  the  [  ♦581  ] 
defendants,  and,  as  to  so  much  of  the  suit  of  equity  as  regards 
them,  against  the  defendants,  on  the  ground  of  want  of  equity, 
they  having  a  legal  defence.  As  to  the  other  three  issues  he  has 
found  for  the  plaintiffs  with  5Z.  damages ;  but,  as  to  so  much  of  the 
suit  in  equity  as  regards  them,  has  awarded  that  the  plaintiffs 
shall  be  restrained,  and  shall  not  proceed  to  recover  the  damages 
found  for  them,  nor  costs.  This  is  the  clause  complained  of  as  an 
unauthorised  interference  with  the  costs  of  the  cause :  but  we  are 
of  opinion  that  the  arbitrator  has  not  thereby  exceeded  his  authority. 
The  "  event  of  the  award,"  which  the  costs  were  to  abide,  means, 
the  ultimate  and  general  event,  not  each  particular  part ;  and,  as 
the  suit  in  equity  which  was  referred  prayed  an  injunction,  the 
arbitrator  clearly  had  power  to  order  that  the  plaintiffs  should  be 
restrained  on  equitable  grounds  from  proceeding  to  recover  all  that 
which  on  legal  grounds  they  were  entitled  to.  It  is  true  that  he 
thus  exercises  indirectly  a  jurisdiction  over  the  costs  at  law ;  but 
that  is  in  the  exercise  of  a  power  necessarily  resulting  from  the 
nature  of  the  reference,  and  without  which  he  could  not  have 
properly  adjudicated  upon  the  suit  in  equity :  it  is  by  no  means 
the  exercise  of  a  discretion  as  to  the  costs,  such  as  the  reference 
meant  to  exclude ;  and  the  costs  are  still  left  to  abide  the  event,  as 
the  parties  intended.     The  rule  must  therefore  be  discharged,  but 

without  costs. 

Ride  discharged. 


DOE  D.  JOHN   DOLLEY  v.  WAKD   and  Others.  im 

(9  Adol.  &  EUis,  682—607;  S.  C.  1  P.  &  D.  568 ;  8  L.  J.  (N.  S.)  Q.  B.  154.)  [  682  ] 

Devise  of  freehold  to  testator's  daughter  Sarah  for  life,  and  from  and 
after  her  decease  to  **  such  of  her  children  as  she  now  has  or  may  have,  if 
a  son  or  sons,  at  his  or  their  ages  of  twenty-three ; "  if  a  daughter  or 
daughters,  at  her  or  their  ages  of  twenty-one,  in  fee  ;  and,  in  case  of  the 
death  of  any  son  or  daughter  of  Sarah  under  the  prescribed  age,  his  or  her 
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Doe  d.  share  to  go  to  the  survivors  and  survivor  of  them  on  attaining  the  prescribed 

DOLLEY  age,  in  fee;  and,  if  Sarah  should  have  but  one  child  who  should  attain  the 

Ward  prescribed  ago,  all  the  premises  to  go  to  such  only  child,  so  attaining  such 

age,  in  fee :  the  rents  and  produce  of  the  devised  premises  to  be  applied  by 
trustees  to  the  maintenance  of  the  said  grandchildren  till  they  should  attain 
the  above  ages.  Devise  over,  to  a  son  and  other  daughters  of  the  testator, 
and  their  children,  if  all  the  children  of  Sarah  should  die  under  the  prescribed 
ages;  and  a  further  clause  directing  the  rents  and  profits  to  be  applied 
for  the  maintenance  of  the  children  of  Sarah,  or  of  the  son's  and  other 
daughters*  children,  **  until  they  become  respectively  interested  as  before 
mentioned."  Devise  over  (after  some  intermediate  clauses),  if  all  the 
testator's  grandchildren  then  bom  or  thereafter  to  be  bom  should  die 
under  the  prescribed  ages  '*  without  leaving  any  child  or  children  them  or 
any  of  them  siuriving."  Sarah  survived  the  testator,  and  died,  leaving 
children. 

Held,  that,  by  the  will,  such  children  took  a  vested  interest  on  Sarah's 
death,  and,  consequently,  that  the  devise  to  them  was  not  void  for 
remoteness. 

A  CASE  was  stated  for  the  opinion  of  this  Court,  under  stat.  3  &  4 
Will.  IV.  c.  42,  s.  25,  in  substance  as  follows. 

Thomas  DoUey,  being  seised  in  fee  of  the  freehold  and  possessed 
of  the  leasehold  premises  after  mentioned,  made  his  will  on 
June  12th,  1819,  whereby,  after  disposing  of  certain  freehold  and 
leasehold  estates  in  favour  of  his  son  (the  lessor  of  the  plaintiff), 
and  the  son's  children,  and  after  certain  other  devises  in  favour 
of  the  testator's  own  children,  he  devised  as  follows  : 

**  I  give  to  the  said  Thomas  Challis  and  John  Brogden  (i)  all 
those  my  five  freehold  houses  in  Harp  Court"  (describing  them), 
"  nine  freehold  houses  in  Black  Horse  Court "  (describing  them), 
''and  my  leasehold  house"  (describing  it),  "with  all  rights  and 
appurtenances,"  &c. :  ''also  ten  shares  in  the  Eagle  Insurance, 
London:  To  hold  all  the  said  last-mentioned  freehold  and  lease- 
[  *683  ]  hold  ^premises  and  Eagle  Insurance  shares  unto  the  said  T.  C. 
and  J.  B.,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  thereof  respectively,  during  the  natural 
life  of  my  said  daughter  Sarah  Ward :  Upon  trust  that  they,"  or 
the  survivor  of  them,  &c.,  "do  pay,  or  permit  my  said  daughter 
S.  W.  from  the  quarter-day  next  after  my  decease  to  receive  and 
take,  the  rents,  issues,  interest,  and  annual  profits  thereof  re- 
spectively for  and  during  the  term  of  her  natural  life,"  to  her  own 
sole  use,  independently  of  any  husband,  "  if  my  estate  and  interest 
in  the  leasehold  part  so  long  continue  "  (her  receipts  to  be  good 
discharges  for  rent,  &c. ;  she  keeping  the  premises  in  repair  Ac.) : 
"  And,  from  and  after  the  decease  of  my  said  daughter  S.  W.,  I 

(1)  These  trustees  were  also  named  executors. 
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give  the  said  last-mentioned  freehold  and  leasehold  premises  and       dob  d. 
Eagle  shares  unto  such  of  her  children  as  she  now  has  or  may  p. 

have,  if  a  son  or  sons,  at  his  or  their  age  or  ages  of  twenty-three  Wa»i>- 
years,  and,  if  a  daughter  or  daughters,  at  her  or  their  age  or  ages 
of  twenty-one  years,  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  nature  thereof,  as  tenants 
in  common :  And,  in  case  of  the  death  of  any  child  or  children 
of  her  my  said  daughter,  if  a  son  or  sons,  under  the  age  of 
twenty-three  years,  and  a  daughter  or  daughters,  under  the  age 
of  twenty- one  years,  the  share  or  shares  of  each  such  child,  son 
or  daughter,  so  dying,  to  go  to  the  survivors  and  survivor  of  such 
child  and  children,  being  a  son  or  sons,  on  his  or  their  attaining 
the  said  age  of  twenty-three  years,  and,  if  a  daughter  or  daughters, 
on  her  or  their  attaining  the  age  of  twenty-one  years,  and  their 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares,  as 
tenants  in  common :  And,  in  case  my  said  last-named  ^daughter  [  *^Si  ] 
has  only  one  child,  if  a  son,  that  shall  live  to  the  age  of  twenty- 
three  years,  and,  if  a  daughter,  that  shall  live  to  the  age  of 
twenty-one  years,  I  give  all  the  said  last-mentioned  premises  and 
Eagle  shares  unto  such  only  child  so  attaining  such  age,  his  or  her 
heirs,  executors,  administrators,  and  assigns  for  ever,  or  during 
my  estate  in  the  leasehold  part ;  and  direct  that  the  rents,  issues, 
interest,  and  annual  produce  shall,  until  my  said  grandchildren 
attain  such  ages  as  aforesaid,  be  paid  and  applied  for  and  towards 
their  maintenance  and  education.  And  further,  in  case  all  the 
children  of  my  said  daughter  Sarah,  if  a  son  or  sons,  shall  die 
under  the  age  of  twenty-three  years,  or,  if  a  daughter  or  daughters, 
shall  die  under  the  age  of  twenty-one  years,  then  I  give  all  the 
said  last-mentioned  premises  and  Eagle  shares  unto  the  said 
Thomas  Ghallis  and  John  Brogden,  their  heirs,  executors,  and 
administrators,  during  the  respective  lives  of  my  said  son  John 
DoUey  and  daughters  Ann  Dolley  and  Elizabeth  Maria  Dolley, 
upon  trust  to  pay,  or  permit  my  said  son  and  two  daughters  to 
receive  and  take,  the  rents,  profits,  interest,  or  other  the  annual 
income  thereof  for  and  during  their  respective  natural  lives  in 
equal  shares,"  the  daughters'  shares  for  their  separate  uses,  inde- 
pendent of  husbands,  "if  my  estate  in  the  leasehold  part  so  long 
continue ;  and,  upon  the  decease  of  my  said  son  and  two  daughters, 
I  give  the  share  of  such  of  them  so  dying  unto  his  or  her  children, 
if  a  son  or  sons,  living  to  the  age  of  twenty-three  years,  and,  if 
»  daughter  or  daughters,  living  to  the  age  of  twenty-one  years, 
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Doe  d.  his,  her,  and  their  heirs,  executors,  administrators,  and  assigns,  if 
t,.  more  than  one  in  equal  shares,  and,  if  only  one  child,  to  such  onlj- 

Ward.  child,  his  or  her  heirs,  executors,  administrators,  and  assigns. 
And  further,  in  case  of  the  death  of  my  said  son,  or  of  either  of 

[  ♦585  ]  my  said  *two  daughters  without  leaving  a  child,  if  a  son,  who 
shall  live  to  the  age  of  twenty-three,  or,  if  a  daughter  or  daughters, 
who  shall  live  to  attain  to  the  age  of  twenty-one  years,  I  give  the 
part  and  parts  such  child  or  children,  sons  or  daughters,  would 
have  had  and  been  entitled  unto  as  aforesaid  unto  the  child  or 
children  of  my  said  son  and  two  daughters  having  issue,  son  or 
sons,  daughter  or  daughters,  living  to  attain  the  ages  aforesaid,  if 
two  of  my  said  last-named  children  have  such  children  or  child, 
to  them,  her,  or  him  as  taking  in  equal  shares  from  his,  her,  or 
their  father  or  mother,  his,  her,  and  their  heirs,  executors,  adminis- 
trators, and  assigns :  and,  if  only  one  of  them,  my  said  son  and 
two  daughters,  leaves  issue  that  lives  to  attain  the  age  or  ages 
aforesaid,  then  I  give  the  whole  of  such  freehold  and  leasehold 
premises  and  Eagle  shares  unto  such  issue,  if  more  than  one,  in 
equal  shares,  their  heirs,  executors,  administrators,  and  assigns, 
as  tenants  in  common ;  and,  if  only  one,  to  such  one,  his  or  her 
heirs,  executors,  administrators,  and  assigns.  And  it  is  also  my 
will  that  the  rents,  profits,  and  interest  of  the  said  last-mentioned 
premises  and  shares  shall,  after  all  necessary  outgoings  for  repairs, 
ground-rent,  and  insurance,  be  applied  for  and  towards  the  main- 
tenance of  the  children  of  my  said  daughter  Sarah,  or  of  my 
said  son  and  two  other  daughters'  children,  until  they  become 
respectively  interested  as  before  mentioned  "  (i). 

(1)  By  the  terms  of  the  special  case,  receive  and  pay  the  net  rent  thereof 

either  party  was  to  bo  at  liberty  to  unto  my  said  grandson  until  he  attains 

refer  to  any  part  of  the   will.     The  that  age,  on  his  own  receipt  for  the 

following  clauses  (subsequent  to  the  same;  and,  on  his  attaining  the  age 

above,  and  preceding  the  clause  next  of  twentj-three  years,  I  give  the  said 

cited  in  the  text)  were  not  set  out  in  leasehold   house    and    premises   unto 

the    case,    but  were   refeired   to    in  him  my  said  grandson,  his  execators, 

argument.  administrators,  and  assigns,  for  all  the 

*^I  give  to  the  said  Thomas  Challis  then  residue  of  the  said  term,  subject 

and  John  Brogden,  their  executors  and  as  aforesaid :  but,  in  case  of  his  death 

administrators,    until    my    grandson  under  that  age,  £  give  the  said  house 

William    Ward    attains    his    age    of  and  premises  unto  my  said  trustees, 

twenty-three  years,  if  he  so  long  lives,  their  executors    and    administrators, 

[  *bS6,  n.  ]     my  leasehold  house  and  premises  *in  until  his  eldest  brother  or  eldest  sister 

Walbrook     Place,     Hoxton,    in    the  for  the  time  being  shall  live  to  attain 

parish,"  &c.  *'  held  by  me  for  a  long  his  or  her  age  of  twenty- three  years, 

term  of  years,  subject  to  the  rent  and  at  which  time  I  give  the  said  house 

covenants  in  the  lease,  upon  trust  to  and  premises  unto  such  brother    or 
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The  will  contains  no  other  specific  devise  or  bequest  exclusively       Doe  d. 

DoLLiEY 

applicable   to  the   said  hereditaments   and   premises;  but,   after  ^. 

certain  devises  and  bequests  of  other  real  and  personal  estate  unto       Ward. 
or  in  favour  of  Ann  DoUey  and  Elizabeth  Maria  Dolley,  two  other 
of  the  said  testator's  daughters,  and  their  children  respectively,  it 
contains  a  clause  in  these  words. 

"  And,  in  case  of  the  death  of  all  my  grandchildren,  *now  bom  [  •587  ] 
or  hereafter  to  be  bom,  if  a  son  or  sons,  under  the  age  of  twenty- 
three  years,  or,  if  a  daughter  or  daughters,  under  the  age  of 
twenty-one  years,  without  leaving  any  child  or  children  them  or 
any  of  them  surviving,  I  give  all  my  freehold  and  leasehold  estates 
and  other  property,  hereinbefore  by  me  given,  in  trust  or  for  the 
use  and  benefit  of  my  said  five  children  for  their  respective  lives, 
with  remainders  over  as  before  mentioned,  unto  and  equally 
amongst  all  the  children  of  my  said  sister  Ann  Gwillim,  living  at 
my  decease,  their  respective  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and  tenure  thereof,  as  tenants  in 
common." 

The  testator  died,  seised  and  possessed  as  aforesaid,  26th  March, 
1821,  and  left,  him  surviving,  his  said  daughter  Sarah  Ward,  then 
aged  forty  years,  and  seven  grandchildren,  being  the  only  children 
of  the  -said  Sarah  Ward,  the  first  six  aged,  respectively,  seventeen, 
fifteen,  thirteen,  eleven,  nine,  and  seven  years,  the  youngest  two 
months.  John  Dolley,  the  lessor  of  the  plaintiff,  was  the  testator's 
only  son,  and  heir-at-law,  and  had,  at  the  date  of  the  will,  and  at 
the  time  of  the  testator's  death,  two  daughters,  both  under  the  age 

sister  first  Hying  to  attain  his  or  lier  be  bom,   as   shall  be  living   at  my 

age  of  twenty-three  years,  his  or  her  decease,  or  unto  their  father  or  mother, 

executors,  administrators,  and  assigns,  or  such  person  or  persons  as  shall  for 

for  all  the  residue  of  the  said  term,  the  time  being  maintain  and  educate 

subject  as  aforesaid,  and  direct  and  them  respectively,  the  yearly  sum  of 

authorize  my  said  trustees,  their  execu-  9/.  by  half-yearly  pajTnents,  for  and 

tors  or  administrators,  to  receive  and  towards  the  maintenance  and  educa- 

pay  the  rents  and  profits  of  the  said  tion   of  each  of  such   grandchildren 

house  and  premises  to  such   brother  respectively,  until  they  severally  attain 

or  sister  of  my  said  grandson  as  may  their  ages,  if  a  son  or  sons,  of  tweuty- 

f  or  the  time  being  be  his  eldest  brother  three  years,  if  a  daughter  or  daughters, 

or  eldest  sister,  until  he  or  she  attains  the  age  of  twenty -one  years,  or  day  or 

the  age  of  twenty-three  years,  on  his  days  of  marriage,  at  which  ages,  or  on 

or  her  own  receipt  for  the  same."  marriage,  I  give  to  each  such  grand- 

The  testator  directed  the  residue  of  child  300/.  3  per  cent.  Consolidated,  or 

his  personal  property  to  be  sold,  and  3  per  cent.  Beduced  Bank  Annuities, 

ordered  his  executors,  out  of  the  pro-  for  his,  her,  and  their  own  use,  and 

ceeds*,  **  to  pay  unto  such  of  my  grand-  not   to   be  deemed  as   vested  before 

children  already  boni,  or  hereatter  to  such  periods." 
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Doe  (1.       of  twenty-one,  and  no  other  children.     Sarah  Ward  received  the 

Dot  I  T*v 

ft,  rents  of  the  above-mentioned  hereditaments  and  premises  from  the 

Ward.       testator's  decease  till  February  .18th,  1880,  when  she  died,  leaving 

her  said  children,  and  no  others,  her  surviving.    From  thence  to 

the  present  time  the  houses  in  Harp  Court  and  Black  Horse  Court 

have  been  claimed  by  them,  and  the  rents  received  for  their  benefit. 

The  question  stated  in  the  case  was,  whether  the  lessor  of  the 

plaintiff  was  entitled  to  the  whole  or  any  part  of  the  several 

freehold  houses  in  Harp  Court  and  Black  Horse  Court,  or  any 

share  therein. 

[  588  ]  The  case  was  argued  in  last  Michaelmas  Term  [before  Lord 

Denman,  Ch.  J.,  Patteson,  Williams,   and  Coleridge,   JJ.,   who 

reserved  consideration]. 

[604]       LoBD  Denman,   Ch.  J.,  in  this  Term   (January  15th),  delivered 
judgment : 

[  •605  ]  After  reading  the  words  of  devise  set  *out,  ante,  pp.  600,  601,  from 

''  I  give  to  the  said  Thomas  Challis  and  John  Brogden,"  &c.,  to  the 
end  of  the  clause  giving  survivorship  in  case  of  the  death  of  any 
child  or  children  of  Sarah  Ward,  if  a  son,  under  twenty-three,  and, 
if  a  daughter,  under  twenty- one,  his  Lordship  stated  that  the 
question  on  this  devise  was,  whether  the  vesting  of  these  estates 
was  not  postponed  till  the  devisees  should  attain  twenty-three,  in 
which  case  the  devise  was  too  remote,  and  the  lessor  of  the  plaintiff 
would  be  entitled  to  recover  as  heir-at-law.  His  Lordship  then 
proceeded  as  follows : 

The  defendants  relied  on  the  doctrine  of  Borastan's  case  (i), 
which  has  been  recognised  in  so  many  others,  among  which  it  is 
not  improper  to  specify  Edwards  v.  Hammond  (2),  Doe  d.  Hunt  v. 
Moore  (3),  Brmnfield  v.  Crmcder  (4),  affirmed  in  the  House  of  Lords, 
and  Farmer  v.  Francis  (5).  The  plaintiff  mainly  relied  on  Leake  v. 
Robinson  (6),  Bull  v.  Pritchard  (7),  and  Vawdry  v.  Geddes  (8).  But 
Leake  v.  Robinson  (6)  was  decided  by  Sir  W.  Grant,  and  Vawdry  v. 
Geddes  (8),  by  Sir  J.  Leach,  on  the  peculiarity  that  those  devises 
contained  no  direct  gift  to  the  class  intended  to  be  benefited,  but 
only  a  direction  to  trustees  to  pay  after  the  happening  of  the  event. 
Leake  v.  Robinson  (6)  indeed  admits  of  another  distinction ;  for  the 

(1)  3  Co.  Eep.  19  a.  (6)  27  E.  R.  670  (2  Bing.  151 ;    9 

(2)  3  Lev.  132.  Moore,  310). 

(3)  13  B.  E.  329  (14  East,  601).  (6)  16  R  E.  168  (2  Mer.  363). 

(4)  8  E.  R  805  (1  Boa.  &  R  (N.  E.)  (7)  25  R.  R  27  (1  Russ.  213^ 
313).  (8)  32  E.  E.  196  (1  Buss.  &  My.  203). 
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clasfl  is  there  described  under  the  appellation  of  such  of  the  children  dob  d. 
as  shall  attain  twenty-five ;  and  similar  language  in  both  respects  °^^*^ 
is  employed  in  BuU  v.  Pritchard  (i),  which  was  decided  in  the  early  Wabd. 
time  of  Lord  Gifford  as  Master  of  the  Bolls,  and  is  said  to  have 
failed  to  give  satisfaction.  If  that  is  so,  no  more  striking  *proof  [  •606  ] 
can  be  given  how  strong  is  the  disposition  to  control  the  sense  of 
words  by  which  conditions  precedent  to  the  vesting  of  estates  would 
seem  to  be  indisputably  created.  For,  if  a  devise  to  such  as 
may  attain  twenty-five,  or  to  the  children  of  A.  who  shall  attain 
twenty-four,  will  vest  an  interest  in  those  who  never  attain  the  age 
described,  the  description  given  by  the  testator  of  the  objects  of  his 
bounty  is  actually  varied  by  the  Court.  Perhaps  even  this  went 
no  farther  than  the  application  of  the  same  principle  to  the  case  of 
a  devise  "  if  "  he  shall  attain  twenty-four  (2),  which  was  undoubtedly 
a  large  step  beyond  a  devise  when  he  shall  attain  twenty-four.  If 
the  cases  ran  upon  any  nice  construction  of  the  will,  we  might  be 
required  to  state  our  reasons  for  thinking,  that ''  at  the  age  *l  no 
more  created  a  condition  precedent  than  the  phrases  employed  in 
former  cases.  But  we  are  relieved  from  the  necessity  of  doing*  so 
by  an  express  decision  on  this  very  point  in  Doe  d.  Roake  v. 
Nowell  (3),  and  Randoll  v.  Doe  d.  Roake  (4),  in  the  House  of  Lords, 
which  arose  upon  the  same  will.  An  attempt  was  made  to 
distinguish  those  cases  from  the  present,  because  in  them,  the 
devise  being  to  the  children  at  their  age  of  twenty-one,  no  question 
of  invalidity  on  the  ground  of  remoteness  arose.  But  the  time 
when,  under  such  a  devise,  the  estate  is  vested  is  wholly  beside  the 
question  of  remoteness  :  neither  does  the  express  devise  over  to  the 
other  children,  in  the  event  of  one  dying  under  twenty-three,  which 
was  wanting  in  Doe  d.  Roake  v.  Nowell  (3)  make  such  a  distinction 
as  to  escape  from  the  authority  of  that  case. 

A  further  distinction  was  attempted  to  be  made  between  a  devise  [  607  ] 
to  an  individual  and  to  a  class,  but  we  do  not  think  that  distinction 
tenable  in  the  absence  of  authority ;  and,  even  if  it  were,  the  case 
of  Doe  d.  Roake  v.  Nowell  (3)  is  an  answer ;  for  that  was  the  case  of 
a  class.  Upon  the  whole,  we  are  of  opinion  that  the  children  took 
vested  estates  in  remainder  immediately  on  the  death  of  the  testator, 
and  that  the  plaintiff  is  not  entitled  to  recover. 

Judgment  far  defendants. 

(1)  25  K.  B.  27  (1  Eu88.  213).  (3)  14  E.  B.  445  (1  M.  &  S.  327). 

(2)  See  Bromfield  v.  Crawder,  8E.  B.  (4)  14  B.  B.  448  (5  Dow,  202). 
805  (1  Bob.  &  P.  (N.  B.)  313). 
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1839.  MCCARTHY  V,  COLVIN  and  Others. 

[  6o7]  (9  Adol.  &  Ellis,  607-618 ;  S.  C.  1  P.  &  D.  429 ;  8  L.  J.  (N.  S.)  Q.  B.  158.) 

Plaintiff,  by  letter,  desired  his  agent  to  receive  a  sum  of  money  for  Imn, 
and,  after  making  certain  payments,  transmit  the  surplus  through  the 
house  of  defendants,  a  mercantile  firm  in  London,  to  be  placed  to  the 
plaintiff's  credit  at  Calcutta.  The  agent  paid  in  the  surplus,  419/.,  at 
defendants*  house,  showing  them  plaintiff's  letter.  Defendants  receiyed 
the  sum  on  plaintiff's  account,  entered  it  in  their  books  to  the  account  of 
C.  &  Co.,  their  correspondents  at  Calcutta,  and  wrote  to  C.  &  Co.,  informing 
them  that  they  had  so  done,  and  desiring  that  C.  &  Co.  would  account  with 
plaintiff,  at  the  rate  of  so  much  per  rupee.  Defendants  charged  one  per 
cent,  commission.  Before  the  letter  from  defendants  arrived  at  Calcutta, 
C.  &  Co.  stopped  payment.  Defendants,  after  placing  the  419/.  to  account, 
paid  bills  drawn  on  them  by  C.  &  Co.,  to  a  much  larger  amount ;  but  it  did 
not  appear  whether  or  not  the  gener^  balance  between  the  two  houses  was 
altered  by  such  payments : 

On  assumpsit  brought  against  the  defendants  for  money  had  and  received, 
and  plea,  as  to  the  419/.,  that  defendants  had  remitted  it  as  desired  : 

Held,  that  defendants  were  not  liable,  having  done  all  that  plaintiff 
required  of  them  and  they  contracted  to  do,  for  the  purpose  of  remitting 
the  419/. ;  and  having  bound  themselves  to  credit  C.  &  Co.  in  that  amount, 
,  if  that  house  did  not  reject  the  transaction. 

Assumpsit  for  money  had  and  received.  Pleas  :  1.  Non  assumpsit. 
2.  As  to  4192.  18s.  9d.,  parcel  &c.,  that  true  it  is  that  defendants 
received  that  sum  for  the  use  of  plaintiff,  to  wit  December  20th, 
1882 ;  but  defendants  say  that  the  same  was  so  then  received  by 
them  for  the  use  of  plaintiff  for  the  sole  and  specific  purpose  of  the 
same  being  remitted  by  defendants  for  and  on  account  of  plaintiff, 
[  *60d  ]  who  then  was  in  parts  beyond  *the  seas,  viz.  at  Calcutta,  &c.,  to 
certain  persons  then  carrying  on  business  as  merchants  and  East 
India  agents  at  Calcutta  aforesaid,  under  the  name,  &c.,  of  Colvin  & 
Co.,  for  reasonable  commission  and  reward  to  defendants  in  that 
behalf,  to  be  deducted  from  the  last-mentioned  sum:  and  that, 
within  a  reasonable  time  after  the  receipt  of  that  sum  by  defendants 
as  aforesaid,  viz.,  January  8th,  1888,  the  said  sum  (a  reasonable 
commission  to  defendants,  viz.  &c.,  being  first  deducted)  was  remitted 
by  defendants  for  and  on  account  of  plaintiff  to  the  said  persons  so 
then  carrying  on  business  at  Calcutta,  under  the  name,  <&c.,  accord- 
ing to  the  purposes  for  which  defendants  so  received  the  same  as 
aforesaid .    Verification . 

Beplication  to  the  second  plea.  That  the  said  sum  was  not 
remitted  by  defendants  for  and  on  account  of  plaintiff  to  the  said 
persons  so  then  carrying  on  business  &c,  in  manner  and  form  &c. 
Issue  thereon. 
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On  the  trial  before  Lord  Denman,  Cb.   J.,  at   tbe  sittings  in    M'Cabthy 
London  after  Trinity  Term,   1886,  the  following  facts  appeared.      colvin. 
The  defendants  were  merchants  in  London,  corresponding  with  a 
firm  of  Colvin  &  Co.  in  Calcutta  (i).  The  plaintiff,  being  in  Calcutta, 
wrote  to  Mr.  Casterton,  a  solicitor  in  London,  as  follows : 

"  Calcutta,  May  9th,  1882. 
"  I  have  this  day  drawn  upon  you  in  favour  of  Messrs.  Colvin  & 
Co.  for  the  sum  of  9001.  at  sixty  days'  sight ;  you  will  therefore  take 
the  necessary  steps  to  sell  out  my  stock  in  the  Bank,  and,  after  duly 
honouring  the  above  draft,  and  deducting  all  incidental  expenses,  I 
will  thank  you  to  transmit  the  surplus  through  the  house  *of  [  ^609  ] 
Messrs.  Colvin,  Bazett,  &  Co."  (the  defendants),  "  to  be  placed  to 
my  credit  here." 

Casterton  sold  the  stock,  and,  after  making  the  above  deductions, 
paid  the  residue  (419Z.  18^.  9d.)  to  the  defendants,  Colvin,  Bazett 
&  Co.,  at  the  same  time  communicating  to  them  the  plaintiff's 
letter ;  and  the  defendants  gave  Casterton  the  following  receipt. 
"  London,  20th  December,  1882.  Eeceived  of  W.  Casterton,  Esq., 
the  sum  of  419Z.  18s.  9i.,  on  account  of  W.  G.  McCarthy,  Esq.,  of 
Calcutta.  Bazett,  Colvin,  Crawford,  &  Co."  The  defendants 
placed  the  sum  to  the  account  of  Colvin  &  Co.  in  their  books ;  and 
within  a  reasonable  time,  namely,  on  January  8th,  1888  (2)  they 
wrote  to  Colvin  &  Co.,  at  Calcutta,  as  follows. 

"  8th  January,  1888. 
"No.  266,  enclosed  Mr.  McCarthy's  bill  on  Mr.  Casterton  for 
800Z.,  which  is  accepted  and  passed  to  your  account;  and  this 
gentleman  has  paid  us  the  balance  of  his  account  with  Mr. 
McCarthy,  which  we  enclose,  and  place  the  money,  as  you  desire, 
to  credit  of  your  account :  viz. 

Balance  received  20th  ulto £419  18    9 

Less  our  commission,  1  per  cent.           .         .  £4    4  \         400 
Beceipt  stamp 0    5  J 


£415    9    9 


which  you  will  account  to  Mr.  McCarthy  for  at  Is.  lOd.  a  rupee." 

(1)  It  did  not  appear  that  there  was  trial,  whether  or  not  the  notice  was  in 
any  partnership  between  this  firm  and  reasonable  time ;  but  it  was  ultimately 
that  of  the  defendants,  or  between  any  agreed  that  earlier  notice  could  not 
of  their  members  respectively.  have  been  given  under  the  circiim- 

(2)  Some  question  was  miode  at  the  stances. 
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M'Cabtuy  After  giving  credit  as  above  stated,  the  defendants  accepted  and 
CoLviN.  paid  bills  drawn  on  them  by  Colvin  &  *Co.  at  Calcutta,  to  the 
[  *6io  ]  amount  of  several  thousand  pounds.  On  May  2nd,  1888,  and  before 
the  defendants'  letter  arrived,  Colvin  &  Co.  of  Calcutta  stopped 
payment,  and  declared  themselves  insolvent.  They  were  at  that 
time,  and  had  been  for  six  months  before,  debtors  to  the  defendants 
in  an  amount  exceeding  5,0002. 

The  question  at  the  trial  was,  whether,  under  these  circumstances, 
the  plaintiff  ought  to  lose,  or  the  defendants  to  account  for,  the 
419Z.  18^.  9(i.  The  plaintiff  contended  that  the  defendants,  on 
receiving  that  sum,  should  have  made  an  actual  remittance,  and 
that,  if  they  chose  to  transact  the  business  in  a  different  manner, 
the  risk  remained  with  them.  The  defendants  insisted  that  their 
responsibility  ceased  when  they  had  entered  the  4192.  18^.  9d.  to 
the  credit  of  Colvin  &  Co.  of  Calcutta,  and  givei^  that  firm  notice  of 
their  having  done  so.  The  Lord  Chief  Justice  reserved  the  point ; 
and  the  plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  for  419Z.  18«.  9d. 

Sir  F.  Pollock,  in  the  ensuing  Term,  moved  according  to  the 
leave  reserved,  and  the  Court  granted  a  rule  nki.  BuUer  v. 
Harrison  (i)  was  cited.  In  Hilary  Term,  1888  [the  rule  was 
argued  before  Lord  Denman,  Ch.  J.,  Littledale,  Williams,  and 
Coleridge,  JJ.,  and  the  Court  took  time  for  consideration] . 

[  616  ]       Lord  Denman,  Ch.  J.  in  this  Term  (January  22nd)  delivered  the 
judgment  of  the  Court  : 

This  was  a  motion  to  set  aside  a  nonsuit  which  had  passed  on 
the  trial  before  me  under  the  following  circumstances.  The 
plaintiff  in  Calcutta  had  by  letter,  dated  in  May,  1832,  directed 
his  agent  Casterton  to  sell  out  stock  standing  in  his  name  in  the 
English  funds,  and,  after  making  certain  payments,  ''  to  transmit 
the  surplus  through  the  house  of  Messrs.  Colvin,  Bazett,  &  Co.** 
(the  defendants),  to  be  placed  to  his  '*  credit  there"  (at  Calcutta). 
Casterton  accordingly,  having  made  the  sale  and  the  payments, 
carried  4192.,  the  surplus,  to  the  defendants,  and  showed  them  his 
letter  of  instructions,  and  immediately  placed  it  in  their  books. 
They  received  the  money  to  the  credit  of  their  correspondents  at 
Calcutta,  and  gave  a  receipt  for  the  money  on  the  20th  December, 
1882,  as  for  so  much  received  on  account  of  the  plaintiff.  On  the 
8th  January,  1883,  being  the  earliest  opportunity,  the  defendants 

(1)  2  Cowp.  565. 
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wrote  to  their  correspondents  at  Calcutta  a  letter  containing  as  M'Cabtht 
follows.  Mr.  Casterton  "  has  paid  us  the  balance  of  his  account  colvin. 
with  Mr.  McCarthy,  which  we  enclose,  and  place  the  money,  as  you 
desire,  to  the  credit  of  your  account,"  4191.,  less  commission,  &c., 
"which  you  will  account  to  Mr.  McCarthy  for  at"  so  much, 
specifying  the  rate  per  sicca-rupee,  being  the  current  rate  of  the 
day.  After  this  date  the  defendants  accepted  and  paid  bills  drawn 
by  the  Calcutta  house  on  them  to  an  amount  far  exceeding  the  sum 
in  question.  Before  the  letter  of  the  defendants  reached  Calcutta 
the  house  there  had  stopped  payment.  This  was  the  amount  of 
the  proof  on  the  trial.  The  plea  stated  a  receipt  of  the  money  for 
the  sole  purpose  of  being  remitted  for  and  on  the  ^account  of  the  [  *6]6] 
plaintiff,  who  was  then  at  Calcutta,  to  certain  persons  then  trading 
there  under  the  firm  of  (describing  the  Calcutta  firm),  for  commis- 
sion to  be  paid  to  the  defendants  within  a  reasonable  time ;  and 
then  averred  that  the  money  was  so  remitted.  The  replication 
traversed  only  the  remittal  modo  et  forma. 

The  plaintiff,  therefore,  admits  that  the  defendants  received  the 
money,  charged  only  with  the  duty  of  remitting  it  to  their  Calcutta 
correspondents ;  and  the  question  is,  whether  the  passing  the  sum 
to  their  credit  in  account,  coupled  with  the  subsequent  acceptance 
and  payment  of  bills  drawn  by  that  house,  amounts  to  a  remitting 
of  the  money  to  them.  On  the  part  of  the  defendants  the  decisions 
in  Bvller  v.  Harnson  (i)  and  Cox  v.  Prentice  (2)  were  not  ques- 
tioned ;  but  they  relied  upon  the  presence  of  the  very  circumstances, 
as  they  said,  in  this  case,  on  the  absence  of  which  in  those  the 
decisions  had  proceeded.  In  the  former,  Lord  Mansfield  said, 
"  In  this  case  there  was  no  new  credit,  no  acceptance  of  new  bills,  no 
fresh  goods  bought  or  money  advanced.  In  short,  no  alteration  in 
the  situation  which  the  defendant  and  his  principals  stood  in 
towards  each  other  on  the  20th  of  April."  The  plaintiff's  counsel 
admitted  the  inference  to  be  drawn  from  this  remark  of  Lord 
Mansfield  ;  but  they  met  the  effect  by  alleging  that  here  also  was 
no  change  of  situation  between  the  two  houses  after  the  20th 
December,  because,  on  the  one  hand,  the  Calcutta  house,  not 
knowing  of  the  fact  of  this  payment,  could  not  be  taken  to  have 
drawn  upon  the  London  house  on  the  credit  of  it ;  and,  on  the 
other,  although  new  acceptances  were  given  and  paid  by  the 
London  house,  yet,  as  their  receipts  were  not  *shown  subsequently       r  .g^y  i 

&  S. 


(1)  2  Cowp.  665. 

(2)  16    R.    B.    288    (3    M 
344). 
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M'Cabtht     to  the  20th  December,  it  did  not  appear  that  any  change  in  the 
Coi^K.      ^^^^  ^'  ^^^  balance  between  the  houses  had  arisen. 

We  do  not  think  these  answers  satisfactory.  The  question  is, 
whether  the  defendants  have  done  all  which,  looking  at  all  the 
circumstances  of  the  case,  was,  within  the  contemplation  of  both 
parties,  cast  upon  them.  The  plaintiff  desires  nothing  to  be  done 
out  of  the  usual  course,  not  a  transmission  of  money  or  a  bill 
specifically  appropriated  to  himself.  We  cannot  but  take  notice 
that  either  of  these  methods,  or  any  similar  one,  would  have  been 
very  unusual  in  a  case  like  the  present :  and  it  lay  upon  the  plaintiff 
specifically  to  have  stated  it  if  he  wished  it  to  be  pursued ;  and  that, 
if  for  no  other  reason,  because  the  defendants  were  entitled  to  the 
exercise  of  an  option,  whether  they  would  undertake  such  an  agency 
or  not.  The  plaintiff,  however,  merely  requests  that  the  surplus 
may  be  transmitted  through  the  defendants'  house,  to  be  placed 
to  his  credit  at  Calcutta.  The  fair  import  of  this  direction, 
from  which  the  contract  between  the  parties  must  be  collected, 
is,  that  the  defendants  on  their  part  should  take  all  means  in 
the  usual  course  towards  giving  the  plaintiff  credit  at  Calcutta 
for  the  sum  mentioned.  This  they  appear  to  have  done,  when 
they  placed  it  in  their  books  to  the  credit  of  their  corre- 
spondents at  Calcutta,  and  sent  them  a  letter  of  advice  to  that 
effect.  And  from  that  moment  their  condition  was  altered;  for» 
if  the  Calcutta  house,  being  solvent,  should  not  repudiate  the 
letter,  the  defendants  would  be  bound  by  it,  and  in  the  mean- 
time they  had  made  themselves  liable  to  be  bound  according  to 
an  election  to  be  exercised  in  Calcutta,  over  which  they  had 
no  control. 
[  618  ]  The  fact  of  acceptances  subsequently  given  and  paid  is  material 

under  the  circumstances  of  insolvency  which  has  since  occurred  at 
Calcutta ;  for,  if  nothing  of  that  kind  had  been  done,  and  the  insol- 
vency had  supervened,  which  might  be  said  to  determine  the  power 
of  the  Calcutta  house  to  accept  the  letter  of  credit,  it  might  then 
perhaps  have  been  contended  that  all  the  defendants  had  done  had 
become  merely  nugatory,  and  the  plaintiff's  money,  still  remaining 
in  their  hands,  must  have  been  accounted  for  by  them.  As  a 
ground,  however,  for  construing  the  contract  between  the  parties, 
or  determining  the  duties  cast  on  the  defendants,  the  insolvency  is 
quite  immaterial:  for  it  was  clearly  in  the  contemplation  of  neither 
at  the  time ;  and  there  is  nothing  from  which  it  can  be  inferred 
that  the  defendants  were  to  insure  the  plaintiff  against  the  insolvency 
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of  their  correspondents,  or  any  house  at  Calcutta  with  whom  they    McCarthy 

might  have  given  him  credit.  Colvin 

We  decide  the  case,  however,  on  the  broad  ground  that  the 

defendants  have  done  all  they  were  intended,  or  contracted,  to  do  ; 

and  this  rule,  therefore,  will  be  discharged. 

Rule  discharged. 


EEG.   V.   EEAD.  isso. 

(9  Adol.  &  Ellis,  619—621 ;  S.  C.  1  P.  &  D.  413 ;  2  W.  W.  &  H.  94  ;  8  L.  J.  '^a^- 

(N.  S.)  M.  C.  19.)  ^  gl9  ^ 

An  order  for  maintenance  of  a  bastard  under  stat.  4  &  5  Will.  lY.  c.  76, 
s.  72  (1),  is  bad,  if  it  alleges  that  the  Sessions  beard  evidence  in  corroboration 
of  the  mother's  statement,  without  adding  that  the  corroboration  was  in 
some  material  particular. 

At  the  Quarter  Sessions  for  the  town  and  borough  of  Ipswich, 
July,  1887,  the  justices  made  an  order  for  the  maintenance,  by 
William  Bead,  of  a  bastard  child  lately  born  of  Maria  Hare, 
'*and  which  had  then  lately  become  chargeable  to  the  parish  of 
St.  Clement,"  in  the  Ipswich  Union.  It  recited  an  application  to 
the  Sessions  by  the  guardians  of  the  Union,  they  having  first  given 
notice  of  such  application  to  Bead  imder  their  common  seal,  and 
under  the  hands  of  a  majority  of  the  meeting  of  the  said  guardians. 
The  order  then  proceeded :  ''  Upon  due  examination  of  the  cause 
and  circumstances  of  the  premises,  as  well  upon  the  oath  of  the 
said  Maria  Hare  as  upon  evidence  in  corroboration  thereof,  in  the 
presence  of  the  said  William  Bead,  it  is  adjudged  "  &c. :  and  it  then 
directed  certain  payments  to  be  made  by  Bead  to  the  guardians. 

The  order  was  brought  before  this  Court  by  certiorari,  and  a  rule 
nisi  obtained  for  quashing  it  on  several  objections.  Among  these 
were :  ''  That  the  officers  of  the  parish,  not  the  guardians  of  the 
Union,  should  have  given  the  notice :  That  payment  should  have 
been  ordered  to  the  parish  officers,  not  the  guardians:  That  the 
words  of  the  order  did  not  sufficiently  show  that  the  child  was 
chargeable  to  St.  Clement's  (in  answer  to  which  objection  Reg.  v. 
Leivis  (2)  was  cited) :  And  that  the  order  did  not  show  how  the 
mother's  evidence  was  corroborated. 

O'Malley  now  showed  cause,  and  argued  the  several  points       [  620  ] 
above  stated :  but,  judgment  having  been  given  on  the  last  only, 

(1)  Repealed  by  the  S.  L.  E.  Act,      c.  65),  s.  4.— E.  C. 
1874.     But    see    the   Bastardy  Laws  (2)  8  Ad.  &  El.  881. 

Amendment  Act,  1872  (3d  &  36  Vict. 

89—2 
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reo.  the  argument  on  the  others  is  omitted.  It  is  suggested  that  the 
Read.  present  order  is  defective,  because  stat.  4  &  5  Will.  IV.  c.  76,  s.  72, 
requires  that  **  no  such  order  shall  be  made  unless  the  evidence  of 
the  mother  of  such  bastard  child  shall  be  corroborated  in  some 
'  material  particular  by  other  testimony  to  the  satisfaction  "  of  the 
Sessions,  and  this  order  does  not  show  how  Maria  Hare's  evidence 
was  corroborated.  But  the  rule  is,  as  to  orders  of  justices,  that, 
although  the  whole  case  may  not  appear  upon  the  order,  the  Court 
will  intend  every  thing  to  be  right  if  the  order  does  not  show  the 
contrary :  Rex  v.  The  Undertakers  of  the  Aire  and  Calder  Navi- 
gation (1) ;  Rex  V.  Cornish  (2).  A  more  strict  construction  was 
adopted  in  Rex  v.  Heath  (3) ;  but  that  was  upon  an  order  of  Sessions 
embodying  a  case  for  the  opinion  of  this  Court.  Here  it  is  said 
that  evidence  was  given  in  corroboration ;  and  no  evidence  would 
have  that  effect  unless  bearing  on  some  material  particular. 

(Coleridge,  J. :  Do  you  contend  that  the  words  of  the  statute 
'* in  some  material  particular"  are  idle?  Suppose  evidehce  had 
been  offered,  impugning  the  character  of  the  mother ;  would  evidence 
in  answer  to  that  come  within  the  meaning  of  this  clause  ?  Must 
not  the  corroboration  refer  to  some  "material  particular"  of  her 
story?) 

The  Court  will  not  presume  that  the  evidence  was  of  the  nature 
suggested. 

(Lord  Denman,  Ch.  J. :  It  is  very  important  that  clerks  of  the 
[  ♦621 1       peace  should  follow  the  words  given  by  statute :  and  it  would  *have 
been  very  easy  here  to  add  the  proper  words.) 

The  want  of  them  ought  not  to  defeat  the  order. 

(Lord  Denman,  Ch.  J. :  Not  if  we  could  see  that  the  terms  used 
were  equivalent  to  those  required. 

WiUiiAMS,  J. :  The  facts  giving  the  Sessions  jurisdiction  ought 
to  appear.) 

In  Rex  V.  The  Undertakers  of  the  Aire  and  Calder  Navigation  (4) 
this  Court  presumed  that  the  rate  had  been  published  in  church, 
though  the  order  did  not  state  it. 

(1)  1  R.  R.  579  (2  T.  R,  660).    See      See  judgment  of  Taunton,  J. 
judgment  of  Bullbr,  J.  (3)  5  Ad.  &  El.  343. 

(2)  36  R.  R.  639  (2  B.  k  Ad.  498).  (4)  1  R.  R.  579  (2  T.  R. 
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(Lord  Denman,  Gb.  J. :  That  was  a  preliminary  proceeding;  and        Reo. 
the  Court  presumed  that  every  such  proceeding  had  been  rightly        rkad. 
taken,  where  the  case  stated  by  the  Sessions  did  not  point  to  any 
objection.) 

Prendergast,  contra,  was  not  heard. 

Lord  Dbnman,  Ch.  J. : 

This  order  is  not  merely  doubtful  in  its  terms,  but  defective.  If 
it  entirely  omits  something  essential,  what  can  we  do  ?  I  am  sorry 
it  is  so ;  but  the  order  cannot  be  sustained.  The  necessary  words 
are  very  easily  supplied,  and  ought  to  have  been  inserted. 

LiTTLEDALE,  J.  : 

The  words  "in  some  material  particular"  are  most  material  to 
the  order. 

Williams  and  Coleridge,  JJ.  concurred. 

Rule  absolute. 


EEG.   V.  The   INHABITANTS  of   STOGUMBER(l).  i889. 

Jan.  19. 
(9  Adol.  &  Ellis,  622—626;  S.  C.  1  P.  &  D.  409;    2  W.  W.  &  H.  95;  8  L.  J.  

(N.  S.)  M.  C.  20.)  |;r,22] 

Where  a  debtor  is  imprisoned  in  the  coimty  gaol  in  execution  under  a 
Court  of  Bequests  Act  (which  authorises  imprisonment  for  a  limited 
time),  and  his  wife  resides  in  the  parish  whore  the  gaol  is  situate,  and  has 
occasional  access  to  him  imder  the  prison  regulations,  she  cannot,  if 
chargeable,  be  removed  from  the  parish ;  for  the  principle  that  husband 
and  wife  shall  not  be  separated  by  an  order  of  removal  applies,  notwith- 
standing the  imprisonment  of  the  husband. 

On  appeal  against  an  order  of  two  justices,  dated  4th  September, 
1887,  removing  Sarah  Stafiford,  wife  of  George  Stafford,  a  prisoner  «&c. , 
and  their  children,  from  the  parish  of  Bedminster  in  the  city  and 
county  of  Bristol  to  the  parish  of  Stogumber  in  the  county  of 
Somerset,  the  Sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

George  Stafford,  the  husband  of  Sarah  and  father  of  Sarah's  five 
children  (issue  of  their  marriage),  was  settled  by  birth  in  the  parish 
of  Stogumber.    The  said  Sarah  and  the  said  five  children  had 

(1)  ComjpBieR.Y,  Preston  Guardians,  B,  v.  Garstang  Guardians y  52  L.  J, 
(1883)  11  Q.  B.  p.  113,  *S.  a  subnom.      M.  C.  97.— E.  C. 
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Reg.        become  chargeable  to  the  parish  of  Bedmiiister  at  the  date  of  the 

TjJk        said  order  of  removal ;  at  which  time  the  said  George  Stafford  was 

T^TB^op     confined  in  the  gaol  of  the  city  and  county  of  Bristol,  which  is 

stoqumbbb.    situate  in  the  said  parish  of  Bedminster,  in  execution  for  Hi.  and 

upwards,  under  the  provisions  of  the  Bristol   Court  of  Bequests 

Act  (1),  for  one  hundred  days,  which  expired  on  21st  November, 

1887.    At  the  expiration  of  the  one  hundred  days  George  Stafford 

was  regularly  discharged,  and  returned  to  his  house  in  Bedminster 

to  his  wife  and  family,  he  being  the  tenant  of  such  house,  and 

having  occupied  that  and  other  houses  in  Bedminster  for  the  last 

fifteen  years,  and  supported  his  wife  and  family  there  by  his  labour 

as  a  sawyer  ;  and  which  he  has  continued  to  do  since  his  discharge 

[  *C23  ]      from  prison  and  return  to  them.     During  the  imprisonment  *of 

G.  Stafford  his  wife  was  at  liberty,  at  the  times  and  in  the  manner 

which  the  rules  of  the  prison  permitted,  to  visit  her  husband.    The 

question  for  the  opinion  of  this  Court  was,  whether  under  the 

circumstances  the  order  of  removal  was  good  and  valid. 

Jardine  and  Butt,  in  support  of  the  order  of  Sessions : 

The  objection  to  this  order  will  be,  that  it  compels  a  separation  of 
the  husband  from  his  wife  and  family.  The  principle  of  the  cases 
which  may  be  cited  against  the  order,  as  Rex  v.  CarUton  (2),  is, 
that  it  creates  a  virtual  divorce;  and  it  appears  to  have  been 
presumed  that,  where  the  husband  is  living  with  his  family,  he 
may  support  them.  But  here  the  judgment  of  the  Court  of 
Bequests  had  already  separated  the  husband  from  his  wife  and 
family,  and  made  him  incapable  of  supporting  them.  The  per- 
missive and  occasional  consortium  which  the  rules  of  the  gaol 
allowed  of  cannot  make  any  difference.  Stat.  52  Geo.  III.  c.  160, 
8.  8,  does  not  apply,  because  that  relates  only  to  persons  in  custody 
on  mesne  process,  and  does  not  extend  to  county  gaols.  If  this 
order  be  invalid,  so  also  would  the  like  order  be,  if  the  husband 
were  a  criminal  imprisoned  under  sentence  for  a  long  term,  or  a 
debtor  declining  to  take  the  benefit  of  the  Insolvent  Act :  and  in 
those  cases  the  wife  and  family  might  be  fixed  for  years  upon  the 
parish  in  which  the  gaol  was. 

(Coleridge,  J. :  Suppose  the  wife  in  this  case  had  been  removed, 
and  had  returned  to  the  removing  parish,  without  certificate,  after 
her  husband  was  set  at  liberty,  he  being  then  chargeable  to  that 
(1)  1  W.  &M.  Bess.  1,  c.  18,  private.  (2)  Burr.  S.  C.  813. 
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parish:  would  she  have  been  a  vagrant  under  stat.  5  Geo.  IV.         Riso. 

c.  88,  8.  3  ?)  Thb 

Inhabi- 
tants OF 

Not    if   living   with   her   husband:    but,    if   she    had    returned  stooumbkr. 

before  his  discharge,  she  would  have  been  a  vagrant.  If  t  ^24  ] 
the  pauper  and  her  husband  were  already  separated  by  the 
imprisonment,  then  Sarah  Stafford  was  a  married  woman  charge- 
able in  the  absence  of  her  husband,  like  the  pauper  in  Rex  v. 
Tibhenham  (i) :  but,  assuming  that  the  imprisonment  had  not 
already  created  a  virtual  divorce,  Bex  v.  Eltham  (2)  shows  that  an 
order  removing  the  wife  from  the  husband  is  good  if  they  consent ; 
and  here  no  reason  appears  for  supposing  that  consent  was  not 
given.  It  will  not  be  presumed,  against  the  order  of  Sessions,  that 
such  order  will  separate  the  wife  from  the  husband :  St.  Michael 
in  Bath  v.  Nunny  (3),  Bex  v.  Stockton  (4). 

Erie,  contrcL : 

The  order,  as  separating  husband  and  wife,  contravenes  a 
general  rule ;  and  it  lies  on  those  who  support  the  order  to 
show  how  the  case  is  excepted  from  that  rule.  The  husband's 
absence  was  only  temporary;  for  it  could  not  exceed  the  time 
fixed  by  the  Bristol  Court  of  Bequests  Act  (1  W.  &  M.  sess.  1, 
c.  18,  private)  even  if  the  debt  was  not  paid :  and  in  fact,  as  soon 
as  his  imprisonment  ended,  he  returned  to  his  family  and  main- 
tained them.  It  is  said  that  the  husband  and  wife  were  already 
so  far  deprived  of  consortium  by  the  imprisonment  as  to  be 
virtually  divorced  ;  but  they  had  access  to  each  other  ;  the  father 
might  have  the  control  of  his  children,  and  might  give  directions 
for  the  government  of  his  family.  If  the  Legislature  had  intended 
that  any  order  should  be  made  for  the  removal  of  a  family  in  a 
case  like  the  present,  some  enactment  *would  probably  have  been  [  ^626  ] 
made  for  the  purpose,  like  that  of  stat.  49  Geo.  III.  c.  124,  s.  8 
(which  is  introduced,  as  the  preamble  states,  "  to  avoid  any 
pretence  for  forcibly  separating  husband  and  wife  ")>  enabling 
the  justices  to  remove  the  husband  as  well  as  the  family,  but 
to  suspend  the  order  till  his  release.  As  to  Bex  v.  Eltham  (2), 
the  consent  there  was  stated  in  the  order  of  removal:  and  in 
Bex  V.  Leeds  (5)  Baylby,  J.  held  that  such  an  order,  even  by 
consent,  was  against  public  policy  and  good  morals,  and  Best,  J. 

(1)  9  East,  388.  (4)  5  B.  &  Ad.  646. 

(2)  5  East,  113.  (5)  23  E.  E.  367  (4  B.  &  Aid.  498). 

(3)  1  Str.  544. 
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Reo,        questioned  its  legality.    SU  Michael  in  Bath  v.   Nunny  (i)   and 

The        li^^  V.  Stockton  (2)  decide  only  that,   if    an  order  removing  a 

^?^?i-     married  woman  does  not  show  where  the  husband  is,  the  Court 

TANTS  OF 

SToauMBEB.  will  not  intend,  for  the  purpose  of  vitiating  the  order,  that  it 
separates  the  wife  and  husband.  If,  under  the  present  circum- 
stances, an  order  could  have  been  made  including  the  husband, 
he  might  have  been  removed  to  Stogumber  when  his  imprisonment 
expired,  the  order  being  suspended  in  the  mean  time ;  but  by  this 
order  the  wife  and  family  are  precluded,  under  penalties,  from 
returning  to  Bedminster,  and  yet  the  husband  could  not  be 
removed  thence  after  his  discharge  from  prison,  being  then  able 
to  support  himself.    (He  was  then  stopped  by  the  Court.) 

Lord  Denmam,  Ch.  J. : 

This  case  is  quite  clear.  The  wife  was  resident  in  the  parish 
where  the  gaol  was;  and  there  might  be  a  certain  degree  of  consor- 
tium between  her  and  the  husband.  There  is  nothing,  either  in 
the  order  or  otherwise,  that  shows  any  right  to  separate  them. 

[  626  ]  LiTTLBDALB,  WiLLiAMS,  and  CoLBRiDOB,  JJ.,  coucurred. 

Orders  quashed. 


1839.  COLLINGE  V.  HEYWOOD  (3). 

Jan^.         (9  Adol.  &  ElHs,  633—641 ;  S.  0.  1  P.  &  D.  602  ;  2  W.  W.  &  H.  107 ;  8  L.  J. 
[633]  (N.S.)aB.980 

On  a  contract  to  indemnify  a  plaintiff  against  costs,  which  he  is  afterwards 
called  upon  to  pay,  the  cause  of  action  arises  when  he  pays,  not  when  the 
costs  are  incurred,  or  the  attorney's  bill  delivered  to  the  plaintiff. 
Therefore  the  Statute  of  Limitations  runs  from  the  time  of  payment. 

Assumpsit.  The  declaration  recited  that  Daniel  Potter  had 
distrained  plaintiff's  goods  for  rent;  that  defendant  and  John 
Whytel,  for  certain  reasons  which  the  declaration  specified,  were 
desirous  that  plaintiff  should  replevy,  and  prosecute  an  action  of 
replevin  against  Potter  for  taking  such  distress ;  and  that,  in 
consideration  of  the  premises,  and  that  plaintiff,  at  defendant's 
and  Whytel's  request,  had  replevied,  and  commenced  an  action 
of  replevin  (as  above),  defendant  undertook  and  promised  plain- 
tiff '*to  save,  defend,  and  keep  harmless  and  indemnified  the 
said  plaintiff  from  the  said  distress,  and  all  costs,  damages,  and 

(1)  1  Str.  544.  (1859)  1  EU.  &  EU.  563,  28  L.  J,  Q.  B. 

(2)  6  B.  &  Ad.  546.  197.--R.  C. 

(3)  Distinguished  in  Spark  v.  ffeslop 
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expenses  which  he,  the  said  plaintiff,  had  incurred  or  sustained,  collinge 
or  should  thereafter  incur  or  sustain,  by  reason  *thereof,  or  by  hbywood. 
reason  of  the  replevying  of  the  same,  or  of  the  said  action  of  [  *63'^  ] 
replevin  so  commenced  as  aforesaid,  or  the  prosecution  thereof." 
Averment,  that  plaintiff  prosecuted  the  action  &c.,  and,  the  plaint 
being  removed,  proceedings  were  had  &c.  And  that,  although 
plaintiff  necessarily  incurred,  laid  out,  and  was  obliged  to  pay, 
and  did  pay,  divers  sums  &c.  for  costs  and  expenses  of  the  replevin 
and  of  the  action  &c.  (notice  to  defendant,  and  request  to  him 
to  indemnify),  yet  defendant,  disregarding  &c.,  did  not,  nor  would, 
when  so  requested,  or  at  any  time,  save  or  defend  plaintiff,  or  keep 
him  harmless  and  indemnified  from  the  premises  or  any  part 
thereof,  or  from  the  payments,  costs,  and  charges  aforesaid,  or 
any  of  them,  or  any  part  thereof,  or  from  all  or  any  damages  in 
respect  thereof,  but  therein  failed  &c.  Common  counts  for  work 
and  joumies,  money  paid,  &c.,  and  on  an  account  stated. 

Plea  (among  others  not  material  here),  that  the  causes  of  action 
did  not  accrue  within  six  years.  Verification.  Traverse;  and 
issue  thereon. 

On  the  trial  before  Bosanquet,  J.,  at  the  Chester  Spring  Assizes, 
1837,  it  appeared  that  the  plaintiff's  action  of  replevin  was 
commenced  in  1825.  The  plaintiff  put  in  a  written  agreement 
between  himself  on  the  one  part,  and  defendant  and  John  Whytel 
on  the  other,  bearing  date  April  27th,  1826,  whereby,  after  reciting 
that  Potter  claimed  part  of  the  rents  of  certain  estates,  including 
the  premises  held  by  plaintiff,  and  had  distrained  upon  him  for 
his  alleged  proportion  of  such  rents ;  that  defendant  and  Whytel 
disputed  such  claim ;  and  that  it  had  thereupon  been  agreed  that 
plaintiff  should  be  indemnified  from  all  damages  on  account  of 
such  distress,  or  any  other  distress  or  action  which  *Potter  had  [  *635  ] 
commenced,  or  might  commence,  against  plaintiff,  on  account  of 
the  said  rent,  defendant  and  Whytel,  for  themselves,  and  each  of 
them,  did  promise  plaintiff  and  agree  with  him  that  they,  their 
executors,  &c.,  or  some  or  one  of  them,  did  and  should  from  time 
to  time,  and  at  all  times  thereafter,  save,  defend,  and  keep 
^  indemnified  the  plaintiff  and  his  goods,  chattels,  &c.,  '*  from  the 
>6aid  distress,  action  or  actions,  suits,  costs,  damages  and  expenses 
which  are  now  pending,  or  may  be  hereafter  commenced,  instituted, 
or  otherwise  incurred  by  reason  or  means  of  the  said  Daniel  Potter 
claiming  or  suing  for  his  alleged  share  or  parts  of  any  rent  or  rents 
arising  from  the  said  estates/* 
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CoLLiNQB  It  further  appeared  that  certain  co&ts  were  incurred  in  the 
Heywood.  replevin  suit  in  the  course  of  1826,  and  that  the  plaintiflf*8  attorney 
delivered  a  bill  to  him  for  such  costs,  which  he  paid  partly  in 
September,  1830,  and  partly  in  1831.  The  present  action  was 
commenced  June  20th,  1836.  The  attorney's  bill  was  delivered 
more  than  six  years  before.  The  defendant's  counsel  contended, 
that  the  Statute  of  Limitations  began  to  run  from  the  time  when  the 
costs  were  incurred,  not  from  the  time  of  paying  the  bill,  and, 
therefore,  that  the  action  was  too  late.  The  learned  Judge  thought 
otherwise ;  and  the  jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff.  Evans,  in  Easter  Term,  1837,  moved  for  a  new  trial 
on  the  ground  of  misdirection,  and  cited  Battley  v.  Fatdkner  (i), 
ShoH  V.  McCarthy  (2),  Hotvell  v.  Young  (3),  Brown  v.  Howard  (4), 
ani  BvUock  v,  Lhyd  (5).    A  rule  nisi  was  granted. 

[  686  ]  Jervis  and  Cottingham  now  showed  cause : 

The  agreement,  the  incurring  of  costs,  and  the  delivery  of  the 
attorney's  bill,  all  took  place  more  than  six  years  before  the  action 
was  brought :  but  the  bill  was  paid  within  the  six  years  ;  and  the 
time  is  to  be  computed  from  that  event,  not  the  previous  ones. 
There  must  be  a  complete  cause  of  action  before  the  statute  can 
begin  to  run.  That  is  consistent  with  Howell  v.  Yaung  (3)  and 
Short  V.  McCarthy  (2),  where  the  neglect  complained  of  was 
complete  before  the  six  years  began,  though  not  discovered  till 
afterwards.  In  the  latter  case,  the  plaintiff's  counsel  relied  upon 
the  non-discovery,  and  a  supposed  fraud  in  concealing  the  neglect, 
without  contesting  the  principle  now  laid  down.  In  Battley  v. 
Fmdkner  (i),  where  the  action  was  for  breach  of  a  contract  to  deliver 
spring  wheat,  instead  of  which  the  defendant  had  supplied  winter 
wheat,  the  Court  held  that  the  statute  ran  from  the  breach  of 
contract,  that  being  the  gist  of  the  action,  though  the  declaration 
stated  a  resulting  special  damage,  said  to  have  accrued  within  the 
six  years.  The  principle  of  that  case  prevails  also  in  actions  of 
slander :  if  the  slander  is  actionable  per  se,  the  statute  runs  from 
the  time  of  publication ;  but,  if  only  by  reason  of  special  damage, 
then  from  the  accruing  of  such  damage  (6).     A  creditor  holding  a 

(1)  22    E.   E.   390    (3    B.   &  Aid.  (5)  2  Car.  &  P.  119. 

288).  (6)  Boherta  v.  Head,  14  B.  B.  335  (16 

(2)  22  E.  E.  503  (3  B.  &  Aid.  East,  215);  SutUmY.  Clarke,  16  B.  B, 
626).  563    (6  Taunt.   29;    1   Marsh.   429); 

(3)  29  E.  E.  237  (5  B.  &  C.  259).  Boothby  v.  Morton,  3  Brod.  &  B.  239 ; 

(4)  2  Brod.  &  B.  73.  Massey  v.  Johnson^  10  East,  67;  and 


VOL.  XLviTi.l      1839.     Q.  B.     9  AD.  &  EL.  636—688.  6)9 

bill  of  exchange  for  his  debt  must,  if  he  sue  on  the  original  Collinqe 
consideration,  proceed  within  six  years  from  the  time  when  sucli  heywood. 
consideration  passed ;  but,  if  on  the  bill,  the  time  will  run  from  the 
dishonour.  In  an  action  against  a  factor  for  not  accounting,  the 
^statute  runs  from  the  time  when  an  account  was  demanded  and  [  *^^'^  J 
refused,  the  cause  of  action  being  complete  then  and  not  before : 
Topham  v.  Braddick  (i).  The  defendant  here  must  assert  that  this 
action  might  have  been  brought  when  the  attorney's  bill  was  sent  in  ; 
but,  if  the  plaintiff  had  sued  before  the  bill  was  paid,  he  might  have 
recovered  less  than  the  attorney  would  ultimately  have  recovered 
against  him ;  for  the  attorney  would  not  have  been  bound  by  the 
verdict  in  an  action  to  which  he  was  no  party.  This  is  not  like  the 
case  of  an  accommodation  acceptance,  where  the  party  accom- 
modated is  absolutely  bound  to  provide  funds  at  the  maturity  of 
the  bill.  Here  the  defendants,  by  their  contract,  were  bound  only  to 
''save,  defend,  and  keep  harmless  and  indemnified  "  the  plaintiff; 
they  might  do  so  in  other  modes  than  by  paying.  Circumstances 
may  be  supposed  under  which,  in  such  a  case,  an  attorney  might 
be  induced,  or  obliged,  to  forbear  prosecuting  his  claim :  at  any 
rate  the  indemnifying  parties  ought  not  to  lose  the  possible  advan- 
tage of  such  a  termination,  by  the  action  against  them  vesting 
immediately  on  delivery  of  the  bill.  The  plaintiff  was  damnified, 
within  the  meaning  of  the  contract,  when  he  was  compelled  to  pay, 
and  not  before.  In  Bidlock  v.  Lloyd  (2)  the  indorser  of  a  bill  of 
exchange,  which  was  dishonoured,  induced  his  indorsee  to  sue  the 
acceptor,  promising  to  indemnify  him  against  the  costs  of  the 
action ;  and  Abbott,  Gh.  J.  certainly  ruled  that  the  indorsee  might 
recover  in  an  action  upon  the  indemnity  without  proving  that  he 
had  paid  the  bill  of  costs.  But  that  appears  to  have  been  a  hasty 
ruling  at  Nisi  Prius,  and  will  probably  not  be  held  *maintainable.  [  •638  ] 
All  the  precedents  in  actions  on  indemnities  allege  that  the  plaintiff 
has  paid  the  charges  against  which  he  was  to  be  indemnified.  If 
the  right  of  action  on  this  indemnity  was  complete  when  the  bill 
was  delivered,  then,  if  the  defendant  had  at  that  time  become 
bankrupt,  the  plaintiff  might  have  proved  under  his  commission 
for  the  costs,  or  else  the  certificate  would  have  been  a  bar ;  but  this 
is  contrary  to  Goddard  y.  Vanderheyden  (3),  Yoimg  v.  Hockley  (4), 

Pickersijill  v.  Palmer,  BuU.  N.  P.  24,  (2)  2  Car.*&  P.  119. 

were  cited  in  illustration  of  this  part  (3)  3  Wils.  262. 

of  the  argument.  (4)  3  Wile.  346. 
(1)  10  R.  R.  610  (1  Taunt.  572). 
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CoLLiNOE     yoHiiij  V.  Taylor  (i),  and  The  Overseers  of  St.  Martin  in  the  Fields  v. 

V, 

Heywood.     Warren  (2).     At  all  events  the  plaintiflf  here  is  entitled  to  recover 
on  the  count  for  money  paid. 

Evans,  contra : 

If  the  statute  ran  only  from  the  actual  payment,  the  plaintiflf, 
by  not  paying,  might  prolong  the  defendant's  liability  at  his 
pleasure.  BuUock  v.  Lhyd  (3)  shows  that  the  plaintiff  might  have 
sued  the  defendant  for  the  whole  costs  as  soon  as  he  himself  was 
liable  for  them.  That  liability,  whenever  it  accrued,  was  the 
danmification. 

(CoLBRiDGB,  J.:  Suppose,  after  the  plaintiff  became  liable, 
Whytel  had  paid  the  money.  According  to  your  argument  the 
plaintiff  might  still  have  sued  the  defendant ;  for,  if  the  right 
of  action  had  vested,  it  could  not  have  been  taken  away.) 

There  would  still,  perhaps,  have  been  a  right  to  nominal  damages. 
As  to  the  right  of  action,  the  words  of  Abbott,  Ch.  J.  in  BxiUock  v. 
Lhyd  (3),  are  positive.  The  count  for  money  paid  cannot  assist 
the  plaintiff,  because  there  is  no  evidence  of  an  authority  for  such 
payment  without  referring  to  the  contract  of  indemnity.  The  cases 
[  •689  ]  under  the  bankrupt  laws  are  *irrelevant.  Here  the  question  is 
simply  when  a  right  of  action  attached.  There  are  many  rights  of 
action  which  cannot  be  proved  in  bankruptcy.  For  the  purpose 
of  proof  under  a  commission  there  must  be  a  clear  and  ascertained 
debt.  Unliquidated  damages  in  an  action  of  trespass  could  not 
be  proved.  Battley  v.  Faulkner  (4)  is  a  strong  authority  for  the 
defendant,  and  the  reasoning  of  Abbott,  Ch.  J.  strictly  applicable. 

(LiTTLEDALE,  J. :  There  the  cause  of  action  accrued  at  the  time 
when  the  contract  was  broken,  though  the  particular  damage 
complained  of  did  not  result  till  afterwards.) 

Here,  if  the  contract  had  been  to  make  good  the  costs  within  a 
given  period,  or,  in  express  terms,  to  pay  them  as  soon  as  they 
were  incurred,  no  difficulty  could  have  arisen  as  to  the  time  of  the 
breach.  But  the  effect  of  the  contract  was,  that  the  defendant  and 
Whytel  should  be  bound  to  pay  the  costs  whenever  they  became 
due  ;  not  whenever  the  plaintiff  chose  to  pay  them. 

(1)  8  Taunt.  315.    Affirmed  on  error,  (3)  2  Oar.  &  P.  119. 

Tayhyr  v.  Young,  3  B.  &  Aid.  521.  (4)  22  E.  E.  390  (3  B.  &  Aid.  288). 

(2)  1  B.  &Ald.  491. 
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Lord  Dbnman,  Gh.  J. :  Collinge 

We  thought  it  necessary  to  consider  this  case,  because  there  was  Hbywood. 
a  ruling  at  Nisi  Prius,  in  BuUock  v.  Lloyd  (i),  which  seemed  to  be 
in  point.  But  I  think  that  cannot  be  supported :  it  is  too  clear 
that,  in  a  case  like  this,  no  damage  has  arisen  till  the  party  to  be 
indemnified  is  called  upon  to  pay.  The  mere  default  of  the  surety 
after  the  debt  has  accrued  is  insufficient,  because  that  default  may 
be  amended.  Until  the  plaintiff  was  the  sufferer,  he  had  no  right 
of  action. 

LiTTLEDALE,    J. :  [  640  ] 

I  am  of  the  same  opinion.  Mr.  Evans  is  obliged  to  contend  that 
the  right  of  action  accrued  at  all  events  as  soon  as  the  attorney 
delivered  a  bill  to  the  plaintiff.  But  I  do  not  see  how  that  can  be 
maintained,  on  a  contract  of  indemnity.  In  Hodgson  v.  Bell  (2) 
the  defendant,  by  a  single  contract,  undertook  for  payment  of  a 
bond  at  the  day,  and  also  for  indemnifying  the  plaintiffs  against 
another  bond.  The  defendant  became  bankrupt ;  and  the  plaintiffs 
were  afterwards  called  upon  to  pay  the  latter  bond.  The  other  had 
been  forfeited  before  the  bankruptcy ;  and,  for  that  reason,  it  was 
held  that  the  defendant  was  liable,  before  the  commission,  on  his 
undertaking,  and  that  his  liability  on  it  might  have  been  a  subject 
of  proof ;  but,  had  not  one  bond  been  forfeited  before  the  bank- 
ruptcy, it  is  evident  from  the  language  of  the  Court  that  no  debt 
proveable  under  the  commission  would  have  resulted  from  the 
defendant's  contract.  A  plea  of  noii  dammjicatusy  in  the  present 
case,  would  not  have  been  answered  by  showing  merely  that  the 
attorney  had  delivered  a  bill ;  though  it  would  have  been  otherwise 
if  the  agreement  had  been,  in  terms,  to  indemnify  when  the  bill 
should  be  delivered.  This  was  a  contract  to  indemnify  merely ; 
and  the  cause  of  action  did  not  accrue  till  the  plaintiff  was 
damnified  by  paying, 

Williams,  J. : 

The  defendant  here  was  liable  in  a  certain  event,  but  not  while 
the  plaintiff  was  untouched.  In  Battley  v.  Faulkner  (3)  the  breach 
of  contract  was  the  cause  of  action,  or  there  was  none ;  but  nothing 
fell  within  the  six  years  except  the  special  damage. 

(1)  2  Car.  &  P.  119.  3  Ad.  &  EI.  106. 

(2)  7  T.  E.  97.    See  Philpott  v.  Kelly,  (3)  22  E.  E.  390  (3  B.  &  Aid.  288). 
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CoLLiNOB     Coleridge,  J. : 

V. 

Hetwood.        The  short  answer  to  the  plaintiff 's  demand  is,  that  no  caase  of 

^^^^■i       action  arose  till  he  was  damnified,  and  that  he  was  not  damnified 

till  he  had  paid  the  bill.  r^  ,    ,.    , 

_  Rtue  discharged. 

1839.       DOE    D.    PHILLIP    AND    WALTERS    v.    MARGARET 
-^""l^'  BENJAMIN  (1). 

[  644  ]         (9  Adol.  &  Ellis,  644-653 ;  S.  0.  1  P.  &  D.  440 ;  2  W.  W.  &  H.  96 ;  8  L.  J. 

(N.  S.)  Q.  B.  117.) 

A  tenant  being  in  possession  under  a  demise  for  three  years  ending 
Michaelmas,  1836,  at  a  rent  payable  at  Michaelmas,  the  landlord  and 
tenant  agreed  in  writing  as  follows.  Memorandum  of  agreement  made 
13th  December,  1834,  between  &c. :  P.  (the  landlord)  agrees  to  let  the 
farm  &c.  to  B.  (the  tenant)  for  fourteen  years,  determinable  at  the  end 
of  seven  yeai-s  with  twelve  months'  notice  (not  stating  the  commencement), 
at  the  yearly  rent  of  20/.,  payable  half-yearly ;  a  lease  to  be  drawn  upon 
the  usual  terms  by  T.    And  B.  agrees  to  take  it  upon  the  said  terms. 

Held,  a  present  lease,  commencing  on  December  13th,  1834. 

The  paper  had  only  an  agreement  stamp.  On  the  trial  of  an  ejectment, 
it  was  given  in  evidence  as  an  agreement.  The  counsel  producing  it  were 
afterwards  obliged,  during  the  trial,  to  rely  upon  it  as  a  lease.  No  objection 
was  then  or  previously  taken  to  the  stamp.  On  argument  in  banc,  as  to 
the  operation  of  the  document,  the  want  of  a  proper  stamp  was  uiged: 
Held,  that  the  objection  came  too  late,  and  should  have  been  taken  at  that 
period  of  the  trial  when  counsel  first  stated  that  they  should  rely  upon  the 
instrument  as  a  lease. 

Ejectment  for  lands  in  Carmarthenshire.  On  the  trial  before 
Coleridge,  J.  at  the  Carmarthen  Spring  Assizes,  1887,  it  appeared 
that  in  1888  William  Benjamin,  the  defendant's  late  husband,  had 
possession  of  the  premises  under  the  lessor  of  the  plaintiff  Phillip, 
for  a  term,  which  was  determinable  at  the  expiration  of  three 
years  from  Michaelmas,  1888,  on  giving  six  months'  notice. 
Benjamin  had  entered  some  months  before  the  Michaelmas  of  that 
year,  on  the  terms  of  paying  rent  for  the  portion  of  1883  ending 
September  29th,  and,  afterwards,  from  Michaelmas  to  Michaelmas. 
The  amount  of  rent  did  not  appear.  William  Benjamin  continued 
in  possession  until  his  death,  which  happened  early  in  1836.  It 
was  proved,  on  the  part  of  the  plaintiff,  that  Phillip,  in  November, 
1835,  demised  the  premises  to  Walters,  the  other  lessor  of  the 
plaintiff,  for  twenty-one  years,  beginning  at  Michaelmas,  1836 :  and 
that,  in  March,  1836,  Phillip  gave  the  defendant  (whose  husband 
was  then  dead,  but  who  continued  in  possession)  six  months'  notice 

(1)  See  J(i7M<^«  V.  J/f7/ar(1877)6Ch.  Marshall  v.  Birrriihje  (1881)  19  Ch. 
D.  153,  47  lu  J.  Cii.  554  :  and  compare      Div.  233,  51  L.  J.  Ch.  329.— K,  C. 
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to  quit  at  the  ensuing  Michaelmas,  when  the  three  years  ended.       Dok  d. 
The  defendant,  at  the  trial,  put  in  a  lease,  dated  10th  December,  «. 

1886  (after  the  commencement  *of  this  action),  from  Phillip  to  the    l^f^J^™- 

*  •  r    645  J 

defendant,  whereby  he  demised  the  premises  (still  in  her  possession) 
to  her,  for  a  term  of  fourteen  years  from  December  18th,  1884. 
This  lease  referred  to  an  agreement  of  the  last-mentioned  date, 
which  was  also  put  in,  and  ran  as  follows: 

''  Memorandum  of  an  agreement  made  this  18th  day  of  December, 
1834,  between  Jenkin  Phillip  of  the  one  part,  and  William  Benjamin 
of  the  other  part.  The  said  J.  P.  agrees  to  let  the  farm  of  Geven- 
grich  and  Tirbach  to  the  said  W.  B.  for  the  term  of  fourteen  years, 
determinable  at  the  end  of  seven  years  at  the  option  of  either  party 
upon  giving  twelve  months*  previous  notice,  at  and  for  the  yearly  rent 
or  sum  of  20Z.  payable  half  yearly,  without  any  deduction  whatever  : 
a  lease  to  be  drawn  upon  the  usual  terms  by  Mr.  Thomas  Bishop  : 
and  the  said  William  Benjamin  agrees  to  take  it  upon  the  said  terms. 
As  witness  our  hands  "  &c.     Signed  by  Phillip  and  W.  Benjamin. 

This  instrument  bore  a  11.  agreement  stamp.  The  plaintiff's 
counsel  objected  that  the  lease  could  not  avail,  because  Phillip,  at 
the  time  of  executing  it,  had  demised,  as  before  mentioned,  to 
Walters.  The  defendant's  counsel  then  contended  that  the  agree- 
ment of  December  18th,  1884,  amounted  to  a  lease.  The  learned 
Judge  thought  that  the  agreement,  whatever  was  its  operation  in 
other  respects,  might  have  disabled  Phillip  from  giving  notice  to 
quit  at  Michaelmas,  1886 ;  and  he  directed  a  verdict  for  the  defen- 
dant, reserving  the  question  as  to  the  effect  of  the  agreement,  and 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff.  Evans, 
in  the  ensuing  Easter  Term,  moved  accordingly,  and  contended 
that  the  instrument  of  December,  1884,  was  an  agreement  only,  *not  [  ♦646  ] 
a  lease,  and  therefore  did  not  put  an  end  to  William  Benjamin's 
original  lease  {Koe  d.  Berkeley  v.  Ilie  Archbishop  of  York  (i), 
HanierUm  v.  Stead  (2) ;  which  lease,  therefore,  and  the  defendant's 
interest  in  the  premises,  were  determined  by  the  notice  given  to 
quit  at  Michaelmas,  1886.    A  rule  nisi  was  granted. 

[After  argument :] 

Lord  Denman,  Gh.  J.  (after  stating  the  principal  facts  of  the  case) :       [  650  ] 

The  plaintiff  having  proved  a  notice  to  quit,  expiring  at 
Michaelmas,  1886,  the  defendant  undertook  to  show,  not  only  an 

(1)  8  E.  E.  413  (6  East,  86).  (2)  27  E.  E.  407  (3  B.  &  C.  482,  per 

HOLUOYD,  J.}. 
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Dob  d.       agreement,  but  a  lease,  for  a  farther  term :  he  accordingly  pro- 

Ph  tt  t  tp 

f,^  duced  the  document  of  December,  1884,  as  an  agreement,  and 

Benjamin,    ifi^ewise  put  in  a  lease.    It  was  answered  that,  when  that  lease 
was  executed,  Philip  had  parted  with  the  power  to  grant  it,  by  a 
demise  in  1885  to  Walters.     Then  the  defendant's  counsel  insisted 
that  the  agreement  was  in  effect  a  lease.    And  the  first  question  is, 
whether  the  defendant's  counsel,  having  produced  it  as  an  agree- 
ment, could  afterwards  set  it  up  as  a  lease.    For  the  plaintiff  it 
is  argued  that  this  had  the  effect  of  a  stratagem,  because,  when 
the  instrument  was  received  in  evidence  as  an  agreement,  no 
objection  could  be  taken  to  the  stamp,  which,  for  a  lease,  was 
insufiScient.    But  I  think  that  the  objection  should  have  been 
taken  when  the  defendant's  counsel  said  that  he  should  rely  on 
the  document  as  a  lease.     There  is  no  reason  that  the  Judge 
should  not  have  said,  *'  If  you  rest  your  title  on  this  as  a  lease, 
it  should  have  a  suitable  stamp;"  that  is,  provided  the  objection 
had  been  taken ;  but  none  was  made.     Then,  is  this  document,  in 
its  terms,  a  lease,  or  only  an  agreement  ?    I  think  it  is  a  lease. 
The  tenant  being  already  in  possession,  the  landlord  agrees  to  let 
him  the  premises  for  fourteen  years.     He  means  to  increase  his 
interest  by  the  additional  term;  and,  when  he  says,  ''I  agree  to 
let,"  he  does  in  fact  demise  it  for  the  fourteen  years.     The  tenant's 
I  *65i  ]      being  already  in  possession  does  *not  weaken  the  effect  of  the 
instrument.     It  is  urged  as  a  difficulty  that  the  intended  lease  is 
to  be  **  drawn  upon  the  usual  terms,"  and  that  it  does  not  appear 
what  those  were  considered  to  be.    But  the  parties  did  not  intend 
to  create  any  new  interest ;  all  they  contemplated  was  that  there 
should  be  a  lease  drawn  which  should  formally  express  the  terms 
upon  which  the  tenant  was  holding.    It  is  also  observed  that  no 
time  is  specified  at  which  the  lease  shall  commence,  and  that,  if  it 
is  supposed,  in  consequence,  to  begin  immediately,  the  existing 
term  is  surrendered,  and  a  part  of  the  current  rent  dropped.     That 
may  be  so ;  but,  if  such  is  the  case,  it  is  probable  that  the  parties 
did   not   contemplate  all  the   consequences  of  their  agreement. 
It  may  have  been  intended  that  the  new  term  should  commence 
from  the  end   of  the   year  then   running.    But,  however    this 
may  be,  unless  we  saw  that  the  parties  had  the  loss  of  rent 
in    their    minds,   and    intended    to    avoid  it,   that    consequence 
cannot  prevail  against  the  words  of  the  instrument,  which  import 
a  present  lease.    The  rule  must  therefore  be  discharged  ;   and  I  am 
not  sorry  that  we  reach  a  conclusion  by  which  justice  is  done. 
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LiTTLEDALB,  J.  :  DOE  d. 

Phillip 
The  words  "agree  to  let'*  have  long  been  held   the  same  as    ^      *• 

nKKJAMlN 

words  of  actual  letting.  It  is  said  here  that  the  agreement  for  a 
future  lease  is  inconsistent  with  a  present  demise ;  and  it  would 
have  been  as  well  if  that  distinction  had  been  upheld  from  the 
first :  but  it  has  been  long  settled  that  that  circumstance  alone  will 
not  reduce  what  would  otherwise  be  a  present  demise  to  a  mere 
agreement.  As  to  the  provision  *that  the  lease  shall  contain  the  t  *^'^^  ^ 
usual  covenants,  Mansfibld,  Ch.  J.  certainly  held,  in  Morgan  d. 
Doivding  v.  Bissell  (i),  that  such  a  description  of  the  intended  lease 
was  uncertain,  and  inconsistent  with  the  supposition  of  a  present 
demise ;  but  in  later  cases  a  different  opinion  has  prevailed.  Then 
it  is  argued  that  no  time  is  fixed  for  the  commencement  of  the 
lease,  and  that  the  intention  of  the  parties  could  not  be  elucidated 
by  the  letting  into  possession,  as  Benjamin  was  in  possession 
already.  But  the  intention  of  the  parties  must  be  collected  from 
the  instrument  itself.  In  Go.  Litt.  46  b  it  is  said,  ''If  the  lease 
bear  date  the  26th  day  of  May,  &c.  to  have  and  to  hold  from  the 
making  hereof,  or  from  henceforth,  it  shall  begin  on  the  day  on 
which  it  is  delivered,  for  the  words  of  the  indenture  are  not  of  any 
effect  till  the  delivery,  and  thereby  from  the  making,  or  from  hence- 
forth, take  their  first  effect.  But  if  it  be  a  die  confectionis,  then  it 
shall  begin  on  the  next  day  after  the  delivery.  If  the  habendum  be 
for  the  term  of  twenty-one  years,  without  mentioning  when  it  shall 
begin,  it  shall  begin  from  the  delivery,  for  there  the  words  take 
effect,  as  is  aforesaid."  Here,  then,  I  think  the  instrument  must 
be  considered  as  a  lease  from  the  date  of  the  agreement.  There 
may  be  a  loss  of  rent,  as  was  suggested ;  probably  the  parties 
never  thought  of  that ;  but  it  can  make  no  difference  in  point 
of  law. 

Williams,  J. : 

As  to  the  stamp,  I  think  that  the  objection  is  got  over.  Counsel 
should  have  taken  it  when  the  instrument  was  mentioned  as  a  lease. 
As  to  the  construction,  Staniforth  v.  Fox  (2)  is  a  case  very  near  r  #^53  -. 
♦this  in  words  and  in  principle.  The  result  of  the  whole  instru- 
ment here  is  that  the  tenant  agrees  to  take  on  the  contemplated 
terms,  although  they  are  not  yet  expressed.  The  mention  of  a 
future  lease  makes  no  difference.  We  cannot,  indeed,  shut  our 
eyes  to  the  fact  that  there  is  an  extinction  of  rent,  which  the 
(1)  3  Taunt.  65.  (2)  7  Bing.  590. 

R.R. — VOL.  XLVIII.  40 


626  1889.     Q.  B.     9  AD.  &  EL.  653.  Fr.r. 

Doe  d.       parties  probably  did  not  contemplate.     A  layman,  perhaps,  might 
r,  understand  that  there  was  to  be  a  present  lease,  but  that  the  rent 

Benjamin.    ^^  question  not  to  be  merged.     We  must,  however,  give  the  trans- 
action its  legal  effect,  and  not  look  to  consequences. 

COLEBIDOE,  J. : 

The  Courts  have  come  to  some  inconsistent  conclusions  in  cases 
of  this  kind  :  but  from  the  main  body  of  them  the  principle  results, 
that  we  must  look  to  the  intention  of  the  parties,  and  that  by 
considering  the  terms  of  the  particular  instrument,  with  reference, 
I  agree,  to  the  state  of  facts  existing  at  the  time.  We  are  not  to 
regard  facts  which  are  merely  collateral :  but  we  may  look  to  the 
face  of  the  document  to  see  whether  great  convenience  or  incon- 
venience would  result  from  any  proposed  construction,  in  the  state 
of  things  existing  at  the  time  to  which  the  instrument  relates. 
Looking  to  the  facts  in  this  case,  I  think  that  some  might  favour 
one  construction,  and  some  another ;  but  upon  the  whole  I  think 
the  fair  conclusion  is,  that  this  is  a  lease.  And  it  is  not  unreason- 
able to  suppose  that  the  parties,  intending  a  present  lease,  did 
not  immediately  foresee  all  the  consequences  which  might  result 
from  it. 

Rtde  discharged. 


J«^^-  DOE   D.   CHADBOEN   v.    GEEEN. 

Jan.  26. 
(9  Adol.  &  Ellis,  658—662,  n. ;  S.  C.  1  P.  &  D.  464 ;  7  W.  W.  &  H.  122 ;  8  L.  J. 

[  658  ]  (N.  S.)  Q.  B.  100.) 

Land  was  let  for  one  year,  and  so  on  from  year  to  year,  untU  Uie  tenancy 
should  be  determined  as  was  after  mentioned,  with  a  subsequent  proviso, 
that  three  months  should  be  sufficient  notice  to  be  given  from  either  party, 
and  another  subsequent  proviso,  that  it  should  be  lawful  for  either  puty  to 
determine  the  tenancy  by  giving  three  months*  notice:  Held,  that  the 
tenancy  was  not  determinable  by  three  months'  notice  expiring  before  the 
end  of  the  second  year. 

Ejectment  for  premises  in  Gloucestershire.  On  the  trial  before 
Parke,  B.,  at  the  Gloucestershire  Spring  Assizes,  1837,  it  appeared 
that  the  lessor  of  the  plaintiff  had  demised  the  premises  to  the 
defendant  by  an  instrument,  dated  5th  January,  1886,  purporting 
to  be  an  agreement  between  the  lessor  of  the  plaintiff  and  the 
defendant,  whereby  the  former  agreed  to  let,  and  the  latter  to 
take,  ''  for  one  year  from  the  date  hereof,  and  so  on  from  year  to 
year,  until  the  tenancy  hereby  created  shall  be  determined  as  after 
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mentioned,  a  house,"  &c.,  at  the  yearly  rent  of  10/.,  to  be  paid       DoEd. 
quarterly,  the  rent  to  commence  from  5th  January,  1836,  "and      «^^»0R^ 
three  months  shall  be  sufficient  notice  to  be  given  from  either"  of       Grekn. 
the  parties.    And  it  was  further  agreed  "  that  it  shall  be  lawful  for    , 
the  said  Joshua  Chadborn  to  determine  the  tenancy  by  either  of 
us  giving  unto  the  other  three  months'  notice  of  either  of  their 
intentions." 

The  defendant  took  possession  under  this  agreement  on  5th 
January,  1836.  On  29th  September,  1836,  the  plaintiff  served  the 
defendant  with  notice  to  quit  "  on  the  6th  day  of  January  next 
ensuing,  or  whenever  else  your  tenancy  expires." 

The  defendant's  counsel  contended  that  the  lessor  of  the  plaintiff 
could  not  determine  the  tenancy  at  the  expiration  of  the  first  year  : 
but  the  learned  Judge,  being  of  a  different  opinion,  directed  a 
verdict  for  the  plaintiff.  In  Easter  Term,  1887,  Talfourd,  Serjt. 
♦obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection.         [  *659  ] 

W.  J.  Alexander  now  showed  cause  (i) : 

This  was  a  tenancy  determinable  at  the  end  of  the  first  year  by 
three  months'  previous  notice.  Birch  v.  Wright  (2)  was  cited  for 
the  defendant  at  Nisi  Prius;  but  the  learned  Baron  considered 
Tlwmpson  v.  Maherly  (3)  applicable,  where  a  demise  "  for  twelve 
months  certain,  and  six  months'  notice  afterwards  "  was  held  by 
Lord  Ellbnborough  to  be  determinable  by  a  six  months'  notice 
expiring  at  the  end  of  the  first  year.  That  is  a  stronger  case  than 
the  present :  for  here  the  tenancy  is  only  for  one  year  certain,  and 
from  year  to  year,  until  put  an  end  to  by  notice ;  whereas  in 
Thompson  v.  Maherly  (3)  it  might  have  been  argued  that  the  notice 
could  be  given  only  after  the  first  year  had  expired.  In  Kemp  v. 
Derrett  (4),  where  the  term  was  defined  only  by  a  stipulation  that 
the  tenant  was  always  to  quit  at  three  months'  notice,  it  was  held 
that  the  notice  might  expire  at  the  end  of  any  quarter  from  the 
first  taking.  In  Doe  d.  Pitcher  v.  Donovan  (5)  it  was  held  that  a 
demise  at  so  much  a  year,  to  quit  at  a  quarter's  notice,  must  be 
determined  by  a  notice  expiring  with  a  year  of  the  tenancy. 

(Coleridge,  J. :  The  present  case  rather  seems  to  be  within  the 
first  alternative  there  put  by  Gqambre,  J.  (6).     ''  If  it  was  a  tenancy 

(1)  Before  liOrd  Denman,   Ch.   J.,  (4)  14  R.  R.  828  (3  Camp.  510). 
Jjittledale,  Williams,  and  Coleridge,  JJ.  (5)  1  Taunt.  600;  2  Camp.  78. 

(2)  1  B.  B.  223  (1  T.  R.  378).  (6)  1  Taunt.  557. 

(3)  2  Camp.  572. 

40—2 


Green. 

[  •660  ] 
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Doe  d.       from  year  to  year,  with  a  quarter's  warning,  it  would  be  a  quarter 
r.  ending  with  the  year :  but  if  it  were  a  demise  for  one  year  only, 

and  then  to  continue  ^tenant  afterwards,  and  quit  at  a  quarter's 
notice,  it  would  be  a  quarter  ending  at  any  time.") 

Upon  any  view,  this  notice,  inasmuch  as  it  expired  with  the  first 
year,  satisfies  the  rule,  unless  the  demise  be  for  two  years  certain. 
Birch  V.  Wright  (i),  which  was  cited  to  show  that  the  demise  was 
for  two  years,  did  not  decide  this;  the  main  question  was  upon 
anothei  point.  Here  the  agreement,  by  its  terms,  and  especially 
by  its  repeating  the  provision  as  to  notice,  shows  an  intention  that 
the  term  was  to  be  determined  by  a  notice  expiring  at  any  time. 
No  case  has  occurred  in  which  the  expressions  were  exactly  similar 
to  these. 

Talfourd,  Serjt.,  contra : 

The  argument  for  the  plaintiff  would  show  that  three  months' 
notice,  given  at  any  time  after  the  commencement  of  the  tenancy, 
would  determine  it :  and  then  the  expression  "  so  on  from  year  to 
year "  would  have  no  effect.  In  the  first  instance,  laying  out  of 
consideration  the  clause  as  to  notice,  there  is  a  tenancy  for  two 
years  certain  :  that  is  established  by  the  remarks  of  Buller,  J.  in 
Birch  V.  Wright  (i),  where  he  collects  and  comments  on  several 
cases,  and  by  Denn  d.  Jacklin  v.  Cartwright  (2).  Then  what  is 
the  effect  of  the  proviso  as  to  notice  engrafted  on  such  a  tenancy  ? 
It  cannot  apply  to  the  end  of  the  first  year  rather  than  the 
second:  it  merely  enables  either  party,  at  the  expiration  of  any 
year  after  the  first,  to  determine  the  tenancy  by  three  months' 
notice.  Thompson  v.  Maherly  (3)  was  a  very  different  case.  There 
the  demise  was  '^  for  twelve  months  certain,  and  six  months'  notice 
[  *66i  ]  afterwards."  Lord  Ellbnborough  decided  upon  the  effect  *of  the 
word  ''certain,"  as  showing  that  all  beyond  the  twelve  months  was 
uncertain.  This  explains  the  decision,  which,  at  first  sight,  seems 
a  singular  one,  as  giving  no  effect  to  the  word  "  afterwards  "  (4). 

{W.  J.  Alexander:    In  Denn  d.  Jacklin  v.  Cartwright  (2)  the 
words  were  "  not  for  one  year  only,  but  from  year  to  year.") 

Cur.  adv.  vult. 

(1)  1  E.  E.  223  (1  T.  E.  378).  tioned  by  Lord  Coleridge,  C.   J.  in 

(2)  4  East,  29.  Gardner  v.   Ingram  (1889)  61  L.    T. 

(3)  2  Camp.  672.  p.  730. 

(4)  Thompson  v.  Maherly  is  ques- 
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Lord  Denman,  Ch.  J.,  in  this  Term  (January  29th),  delivered  the 
judgment  of  the  Court.  After  stating  the  facts,  and  the 
arguments,  his  Lordship  said  : 

We  think  that  my  brother  Talfourd  has  explained  Thompson  v. 
Maherly  {i)  correctly.  The  word  "afterwards"  there  seems  to 
mean  that,  if  the  tenant  chose  to  hold  on  after  the  time  named  as 
certain,  the  first  twelve  months,  then  six  months'  notice  should 
be  necessary.  We  consider,  therefore,  that  the  notice  in  the 
present  case  was  insufficient  under  the  terms  of  the  contract, 
which  gives  a  term  for  a  year  and  so  on  from  year  to  year.  This 
is  consistent  with  the  doctrine  laid  down  in  Birch  v.  Wright  (2), 
and  with  sound  reason ;  for  the  language  of  the  contract  clearly 
contemplates  a  term  longer  than  one  year. 

Rale  absolute  (3). 


DOK  d. 
Chadborn 

V, 

Greek. 


DOE    D.    WILLIS    V.    ANN    BIRCHMOKE    and  im. 

Another  (4).  Ja^^. 

(9  Adol.  &  Ellis,  662—670 ;  S.  0.  1  P.  &  D.  448;  8  L.  J.  (N.  S.)  Q.  B.  108.)  t  ^'^^  ] 

In  ejectment  for  rooms,  it  appeared  that  H.  and  the  lessor  of  the  plaintiff 
were  placed  in  a  house  by  the  proprietor,  whose  servants  they  had  been,  and 
occupied  it  in  distinct  portions,  H.  having  the  rooms  in  question  to  himself. 
L.  came  to  reside  with  and  attend  upon  H.,  who  died  some  time  after,  having 
devised  his  interest  in  the  rooms  to  the  lessor  of  the  plaintiff.  The  original 
proprietor  had  died  before  H.  L.  continued  to  occupy  the  rooms,  but  was 
forcibly  removed  from  one  by  the  lessor  of  the  plaintiff,  and  the  ejectment 
brought  for  recovery  of  the  others.     The  declaration  being  served  upon  L., 


(1)  2  Camp.  572. 

(2)  1  R  E.  223  (1  T.  B.  378). 

(3)  **  In  case  a  lease  be  for  a  year, 
and  so  from  year  to  year,  as  long  as 
both  parties  shall  please,  that  is  a 
]ease  binding  but  for  one  year:  but 
if  the  lessee,  without  countermand  of 
the  lessor,  enter  upon  the  second  year, 
he  is  bound  for  that  year,  and  so  on : 
and  if  the  lease  be  for  a  year,  and  so 
from  year  to  year  till  six  years  ex- 
pire, that  is  a  certain  lease  for  six 
years:  also  if  it  be  made  for  a  year, 
and  so  from  year  to  year,  as  long 
as  both  parties  agree,  till  six  years 
shall  expire,  that  is  a  lease  for  six 
years  determinable  at  every  year's  end 
at   the   will   of  either   party."     Per 


Holt,  Ch.  J.,  in  Dod  v.  Monger, 
Holt,  416.  S.  C.  6  Mod.  215.  It 
does  not  appear  that  this  dictum 
was  required  by  the  case  then  before 
the  Court ;  and  a  contrary  doctrine 
seems  to  be  now  established  in  the 
*case  where  a  year  is  granted  in  the 
first  instance,  before  the  introduction 
of  the  words  **fi"om  year  to  year." 
Quctre,  where  the  grant  is  "from 
year  to  year,"  in  the  first  instance  y 
See  the  cases  cited,  4  Bac.  Abr.  Leases 
and  Terms  for  Years,  (L),  3,  p.  836, 
et  «^r/.  7th  ed.  Si/kis  v.  DixoUy  p.  644, 
post, 

(4)  See  Ashr  v.  Whithch  (1865) 
L.  II.  1  Q.  B.  1,  35  h.  J.  Q.  B.  17. 
— K.  C. 


[  ♦662,  «.  J 
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Dob  <L  defendants  (who  professed  to  have  a  claim  under  the  original  proprietor) 

Willis  entered  into  the  consent  rule  to  defend  as  landlords,  but,  at  the  trial,  gave 

BiBCHMOUE.  ^^  evidence  of  title  in  themselves. 

Held  that,  L.  having  come  in  under  H.,  no  title  in  him  could  be  set  up 
against  the  lessor  of  the  plaintiff ;  that  the  lessor  of  the  plaintiff  showed  a 
sufficient  title,  none  being  proved  by  the  defendants ;  and  that  they  could 
not  allege  against  him  that  he  did  not  prove  twenty  (1)  years'  adverse 
possession  in  himself  and  H. 

Ejectment  for  messuages,  &c.,  in  Surrey.  Declaration  of  Trinity 
Term,  1886.  On  the  trial  before  Tindal,  Ch.  J.  at  the  Surrey 
Spring  Assizes,  1837,  the  following  facts  appeared  on  the  plaintiff's 
case.  The  action  was  brought  to  recover  possession  of  rooms  in  a 
house  at  Leatherhead.  Mr.  James  Clear,  a  farmer,  built  the  house 
in  1808,  and,  in  that  year  or  1809,  placed  in  it  two  of  his  servants, 
Hammond,  and  Willis  the  lessor  of  the  plaintiff.  The  house  was 
divided  into  two  parts  having  separate  entrances ;  Hammond 
occupied  one  part,  and  Willis  the  other.  No  rent  was  paid.  Clear 
died  in  1814.  Hammond  continued  in  possession  till  1821,  when 
he  died,  leaving  a  will  (made  in  the  same  year),  by  which  he  devised 
all  his  estate  and  interest  in  the  house  to  Willis.  Before  Hammond's 
death,  Charles  Lee  was  brought  into  the  house  by  Hammond,  to 
reside  with  and  take  care  of  him,  he  being  infirm.  When  Hammond 
died,  Lee  held  possession  of  the  rooms,  three  in  number,  which 
[  ♦663  ]  Hammond  had  occupied.  *Willis,  about  three  years  after  Hammond's 
death,  possessed  himself  forcibly  of  one  of  the  rooms  ;  and  he  after- 
wards brought  this  action  for  the  other  two.  The  declaration  being 
served  upon  Lee,  the  defendants  came  in  under  the  consent-rule, 
to  defend  as  landlady  and  landlord.  Evidence  was  given  on  their 
part  of  declarations  made  by  Mr.  Clear,  showing  his  intention  that 
Hammond  and  Willis  should  occupy  the  house  only  during  his  life 
(or  pleasure),  and  that  after  his  death  his  own  wife  should  have  it. 
She,  however,  did  not  outlive  him.  The  defendants  proposed  to 
call  Charles  Lee:  but  it  was  objected  that  he,  as  the  tenant  in 
possession,  had  an  interest  in  defeating  Willis's  title ;  and  on  this 
ground  the  witness  was  rejected.  The  defendants  did  not  give  any 
evidence  of  title  in  themselves.  The  Lord  Chief  Justice  was  of 
opinion  that  a  sufficient  case  was  made  out  to  support  the  action, 
the  defendants  not  showing  any  title ;  and  he  directed  a  verdict  for 
the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit.  Piatt,  in  the 
ensuing  Term,  obtained  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered,  or  why  there  should  not  be  a  new  trial  by  reason 
of  the  rejection  of  evidence. 

(1)  See  now  37  &  38  Vict.  c.  57,  b.  2. 
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Channell  now  showed  cause  :  Dob  d. 

Willis 
Lee  was  inadmissible.    A  tenant  in  possession  has  an  interest   ^^     «*• 

which  precludes  him  from  giving  evidence  for  the  defendant : 

Doe  d.  Jones  v.  Wilde  (i). 


BiBCHHOBK. 


(Lord  Denman,  Ch.  J. :  The  defendants  will  not  dispute  that, 
but  will  contend  that  Lee  was  a  servant  only,  not  a  tenant.) 

He  was  in  possession  :  the  declaration  in  ejectment  was  served  on 

him.     The  struggle  on  the  part  of  the  defendants  was  to  maintain 

♦his  possession  :  if  they  failed  in  the  action,  he  would  be  turned       [  *^^*  ] 

out.      TiNDAL,   Ch.  J.   says,   in  Doe   d.    Teynhavi   v.  Tyler    (2) : 

*'  The  tenant  in  possession,  in  ejectment,  could  not  be  called  to 

prove  the  title  of  the  defendant  under  whom  he  claims  to  hold ; 

nor  could  the  landlord  be  called  to  prove  the  title  of  the  tenant 

who  defended  the  possession."     Then,  on  the  case  as  proved,  no 

answer  is  given  to  the  plaintiff's  claim.     Hammond  and  Willis 

occupied   the  house  from  1808  downwards.     Hammond  died  in 

1821,  devising  all  his  interest  to  Willis.   Lee  had  come  in  previously 

for  the  mere  purpose  of  attending  upon  Hammond.     He  could 

have  no  right  in  the  premises  as  against  Hammond,  and  therefore 

none  as  against  his  devisee.    As  to  the  defendants,  if  they  had 

shown  any  title  derived  by  them  from  Clear,  as  heirs-at-law,  or 

by  devise,  their  case  would  have  been  different,  though  it  could 

not  have  prevailed  against  a  twenty  years'  adverse  possession. 

But  no  title  was  proved  on  their  part ;  they  were  mere  strangers  : 

the  verdict  therefore,  is  right. 

Piatt  and  Shee,  contra  : 

To  render  a  witness  inadmissible,  it  must  be  shown  that  he  has 
a  legal  interest  in  the  event  of  the  cause,  not  a  mere  bias.  In 
Doe  d.  Jones  v.  Wilde  (i)  the  witness  came  to  prove  a  legal 
interest  in  himself  as  tenant ;  and  in  Doe  d.  Teynham  v. 
Tyler  (2)  the  witness  W9.s  to  have  supported  an  estate  out  of  which 
his  own  was  carved.  Lee  was  called  to  establish  a  case  which 
would  have  shown  that  he  occupied  only  by  permission.  Willis 
had  no  pretence  for  treating  Lee  as  his  tenant.  The  defendants 
could  not  *resi8t  this  action  as  being  themselves  tenants :  but,  [  *C65  ] 
as  the  actual  occupier  acknowledged  himself  to  hold  merely  in 
(1)  5  Taunt.  183.  (2)  6  Bing.  390. 
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Doe  d.       subordination  to  them,  they,  the  owners  of  the  land,  though  not 
,,.  properly  his  landlords,   might  come  in   under  the  consent-rule, 

BiBCHMORE.  availing  themselves  of  the  fiction  of  law  which,  in  ejectment,  lets 
in  the  party  really  interested  to  defend.  It  was  as  if  ejectment 
had  been  brought  against  a  servant  left  by  his  master  to  take 
care  of  a  house :  the  master  might  defend  as  landlord ;  and  could 
it  be  said  that  the  servant  was  incapable  of  being  a  witness  ? 

As  to  the  case  proved.  A  plaintiff  in  ejectment  must  recover 
on  the  strength  of  his  own  title.  Willis  came  in  by  permission ; 
and  there  was  no  evidence  that  that  permission  did  not  continue 
till  the  bringing  of  the  action.  It  is  contended  that  Lee  would 
have  had  no  title  as  against  Hammond ;  but,  assuming  that  to 
be  so,  Hammond  is  dead,  and  could  not  transmit  any  title  by 
devise.    And  the  defendants  do  not  claim  under  Lee. 

(Coleridge,  J. :  The  defendants  appear  to  have  been  strangers  to 
the  tenant,  and  had  no  right  to  come  in  under  the  landlord's  rule.) 

If  the  lessor  of  the  plaintiff  relies  on  twenty  years'  possession, 
he  must  couple  the  holding  by  Hammond  from  the  time  of  Clear's 
death  in  1814  with  the  occupation  after  Hammond's  death.  But 
then  the  twenty  years'  possession  ought  to  have  been  uninterrupted ; 
and  that  does  not  appear  to  have  been  the  case  as  to  the  rooms 
held  by  Lee.  Willis  did  not  enter  upon  any  part  of  those  rooms 
immediately  on  Hammond's  death;  and  it  does  not  appear  that 
Lee  ever  acknowledged  a  holding  under  Willis.  But,  supposing 
that  there  was  an  uninterrupted  possession,  of  which  Willis  might 
[  *666  ]  avail  himself,  from  the  death  of  Clear,  that  possession  *was  not 
adverse  to  the  right  owner  at  the  time  when  stat.  8  &  4  Will.  lY. 
c.  27,  passed ;  and  therefore,  if  Willis  had  been  in  full  enjoyment 
of  these  premises,  the  owner  might  have  brought  ejectment  against 
him  within  five  years  after  the  passing  of  the  Act,  by  sect.  15 ; 
Doe  d.  Burgess  v.  Thompson  (i).  Besides,  a  party  cannot,  under 
the  Act,  avail  himself  of  a  possession  formerly  enjoyed,  but  deter- 
mined before  the  Act  passed  :  Doe  d.  Thompson  v.  Thompson  (2) ; 
and  here  Willis  was  out  of  possession  of  all  the  rooms  now  claimed, 
from  the  death  of  Hammond  at  least. 

Lord  Denman,  Ch.  J. : 

The  argument  on  the  statute  is  inapplicable.     The  point  as  to 
adverse  possession  might  have  been  raised  as  between  the  lessor 
(1)  5  Ad.  &  El.  532.  (2)  6  Ad.  &  El.  721. 
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of  the  plaintiff  and  the  real  owner ;  but  here  the  defendants  appear       doe  d. 
as  strangers,  who  went  to  trial  hoping  to  show  a  title  paramount,  ,,. 

but  failed.  Then  the  question  is,  whether  the  lessor  of  the  plaintiff  Bibchmore. 
showed  any  title.  Lee  was  in,  whether  as  tenant  or  as  servant, 
under  Hammond,  or  his  devisee,  the  lessor  of  the  plaintiff,  and 
could  not  set  up  title  iii  himself  as  against  either.  The  lessor  of 
the  plaintiff,  then,  had  a  prima  facie  title.  Lee,  if  his  evidence 
had  been  admitted,  might  have  got  rid  of  that :  but  it  was  objected 
that  Lee  could  not  be  called,  because  he  stood  in  the  situation  of 
a  tenant  in  possession,  and  it  was  not  competent  to  the  defendants 
who,  on  the  evidence,  were  mere  strangers,  to  deny  that  he  was 
such  tenant.  The  defence  was  a  defence  of  his  possession ;  if  it 
failed,  Lee  would  be  turned  out.  It  is  as  if  notice  to  quit  had 
been  given  to  a  coachman  occupying  a  gentleman's  stables,  *and  [  ♦667  ] 
a  third  person  had  undertaken,  as  the  coachman's  master,  to 
defend  the  coachman's  possession,  but  it  had  turned  out  that  no 
relation  of  master  and  servant  existed  between  them.  Here,  if 
Lee  had  been  servant  to  the  defendants,  his  possession  would  have 
been  theirs,  and  he  could  have  had  no  personal  interest  in  defeat- 
ing the  action  ;  but  it  appears  that  he  is  in  fact  not  their  servant. 
Then,  to  get  rid  of  the  objection,  they  propose  calling  him  to 
prove  that  he  is  their  servant :  but  to  insist  on  doing  this  is 
arguing  in  a  circle. 

LiTTLEDALE,  J.  : 

Suppose  that  Hammond,  in  his  lifetime,  had  gone  from  the 
premises,  leaving  Lee  there,  and  had  afterwards  returned,  and 
demanded  possession,  and  Lee  had  kept  him  out.  In  an  action  of 
ejectment  against  Lee,  any  proof  of  possession  by  Hammond,  prior 
to  that  of  Lee,  would  have  entitled  Hammond  to  recover :  and  his 
devisee  is  in  the  same  situation.  As  against  Willis,  Lee  had  no 
right.  Willis  is  not  obliged  to  carry  his  title  back  twenty  years ; 
he  claims  as  having  had  possession  and  the  right  to  it.  As  to  the 
question  of  evidence,  Lee  disclaimed  any  interest  in  the  premises ; 
and  on  that  ground  it  was  said  he  might  be  a  witness,  because  the 
owner  of  the  premises,  in  a  case  like  this,  might  use  the  evidence  of 
his  servant  residing  on  them.  But  it  did  not  appear,  without  Lee's 
evidence,  that  he  was  servant  to  these  defendants.  If  they  had 
been  occupiers  of  premises  to  which  the  rooms  in  question  were  an 
appendage,  and  had  put  Lee  into  them,  the  case  would  have  been 
different :  but  nothing  of  that  kind  appeared ;  and,  if  the  plaintiff 
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DoBd.       recovered  in  this  action,  Lee  would  certainly  be  removed.    The 
'«"*       point  is  not  quite  clear  ;  but  I  think  he  was  properly  rejected. 

BiBCHMOBE. 

[668]        Williams,  J.: 

The  Act  8  &  4  Will.  IV.  c.  27,  does  not  apply.  If  Hammond 
had  brought  this  ejectment  against  Lee,  he  must  have  recovered ; 
and  Willis  and  Hammond  are  identified.  Then  can  the  present 
defendants  maintain  the  possession  of  Lee?  It  comes  to  the 
same  question.  It  is  in  vain  to  say  that  the  defendants  do  not 
treat  Lee  as  a  tenant ;  for,  by  the  consent-rule,  they  say  that  he 
is  so :  and,  if  he  could  not  have  made  good  his  possession  against 
Hammond,  neither  can  the  defendants  maintain  it  against  W^illis. 
They  have  treated  him  as  the  tenant  in  possession ;  and  he  must 
be  considered  as  such  tenant  in  the  ordinary  sense,  and  with 
reference  to  all  the  circumstances  of  the  case. 

Coleridge,  J. : 

I  think  that  the  Lord  Chief  Justice's  ruling  was  right  in 
both  respects.  Hammond  was  in  possession ;  whether  he  had 
had  an  adverse  possession  for  twenty  years  or  not  was  a  question 
entirely  immaterial  as  between  him  and  Lee,  who  came  in  by 
him.  Hammond  would  have  recovered  in  ejectment  against  Lee, 
in  respect  of  the  privity  between  them :  and  the  case  would  have 
been  the  same  if  Willis  had  brought  ejectment  against  Lee  the  day 
after  Hammond's  death.  Otherwise,  if  I  am  devisee,  and  the  devisor 
has  left  a  servant  on  the  premises  who  disputes  the  possession 
with  me,  I  am  bound  to  show  the  devisor's  title ;  a  proposition  too 
monstrous  to  be  contended  for.  Then  do  the  defendants  stand  in  any 
different  position  from  Lee  ?  They  come  in  under  the  consent-rule; 
and  therefore  it  is  said  the  lessor  of  the  plaintiff  must  show  title. 
But  that  is  a  misunderstanding  of  the  consent-rule,  which  was 
introduced  by  stat.  11  Geo.  II.  c.  19,  ss.  12, 13  (i),  with  a  view  merely 
to  the  common  case  of  landlord  and  tenant,  and  to  prevent  recoveries 
[  *669  ]  in  fraud  of  the  landlord.  That  *provision,  however,  has  been 
construed  liberally,  and  extended  so  as  to  let  in  the  heir,  mortgagee, 
or  devisee  in  trust :  but  in  each  of  those  cases  there  is  a  privity 
between  the  party  let  in  and  the  person,  whether  ancestor, 
mortgagor,  or  devisor,  under  whom  the  tenant  claims.  Where, 
however,  the  attempt  has  been  to  let  in  a  person  who,  by  this 
means,  would  throw  upon  the  lessor  of  the  plaintiff  an  o«««  of 
(1)  Rep.  S.  L.  E.  Act,  1867. 
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proving  title,  which,  as  between  him  and  the  party  let  in,  he  ought       Dok  d. 
not  to  be  subject  to,  the  rule  has  been  discharged ;  or  the  party  v. 

coming  in  has  been  precluded  from  setting  up  his  own  adverse  title,  B'o^^hmobb. 
and  forced  to  stand  in  the  same  situation  as  the  tenant  in  whose 
stead  he  appeared :  Doe  d.  Knight  v.  Lady  Smythe  (i).  If  this 
strictness  were  not  observed,  a  party  entering  into  the  consent-rule 
might,  though  a  stranger,  put  himself  in  the  favourable  position  of 
disputing  possession  and  obliging  the  adverse  party  to  prove  title. 
Applying  these  observations  to  the  present  case,  it  follows  that, 
as  Lee  was  on  the  premises  in  question  by  the  permission  of 
Hammond,  the  present  defendants,  who  have  no  connection  with 
Hammond,  must  stand  in  the  same  situation  as  Lee  would.  As  to 
the  point  of  evidence ;  Lee  was  served  with  the  declaration  as  tenant 
in  possession:  the  effect  of  the  consent-rule  is  to  let  in  another 
person  to  -show  that  such  possession  was  rightful.  Can  that  be 
done  by  means  of  Lee  ?  His  title  is  defended  in  the  action ;  if  the 
defence  fails  he  is  turned  out.  In  truth,  he  is  called  as  a  witness 
to  support  his  own  possession :  and  therefore  he  is  clearly  incom- 
petent. If  it  were  suggested  that  a  declaration  had  been  left 
with  a  servant  as  tenant  in  possession,  in  the  absence  of  his 
*master,  the  Court  might  probably,  under  such  circumstances,  if  [  *670  ] 
brought  to  their  notice,  hold  that  there  had  been  no  proper  service  ; 
but  this  question  is  not  raised. 

Rule  discharged. 


KEG.   V.   The  MAYOR  of  the   Borough   of  EYE.  i839. 

Jan,  28. 

In  the  Matter  of  NEOBARD  (2). 


(9  Adol.  &  Elhs,  670—680;  S.  C.  2  P.  &  D.  348;  8  L.  J.  (N.  S.)  Q.  B.  142.) 

A  householder  is  entitled  to  be  on  the  burgees  list  of  a  borough,  under 
stat.  5  &  6  Will.  rV.  c.  76,  s.  9  (3),  as  an  occupier,  if  he  resides  in  his 
house  but  has  let  a  room  in  the  house  to  a  tenant,  who  does  not  sleep  there, 
and  can  be  put  out  upon  a  week's  warning. 

And,  where  the  mayor  and  assessors  had  expunged  the  name  of  such  a 
party  from  the  burgess  roll,  and  the  party  in  the  Term  next  following 
obtained  a  rule  for  a  mandamus  to  the  mayor  to  insert  his  name,  the  Court 
made  the  rule  absolute,  directing  the  maiidamm  to  the  mayor  generally, 
though  the  mayor  who  expunged  the  name  had  ceased  to  be  mayor  before 

(1)  16  R.  B.  486  (4  M.  &  S.  347).  Ca^e  (1883)  12  Q.  B.  D.  381,  53  L.  J. 
See  Doe  d.  Bulhr  v.  Mills,  41  R.  R.      Q.  B.  180,  50  L.  T.  272.— R.  C. 

364  (2  Ad.  &  El.  17).  (3)  Repealed  by  the  Municipal  Cor- 

(2)  See  Thompson  v.  Ward  (1871)  porationsAct,  1882(45&46Vict.  c.  50), 
L.  B.  6  0.  P.  327,  40  L.  J.  0.  P.  169  ;  s.  5.  But  see  s.  9  of  the  Act  of  1882. 
andcp.  Qreenway  v.  Bckchelor^  Aldridge*a  — ^R.  C. 


[670] 
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The  Mayor 
OF  Eye. 


Reg.  the  rule  ?ii«t  was  obtained,  and  no  application  had  been  made  to  the  present 

«•  ^   mayor,  and  though  the  year  to  which  the  list  belonged  had  expired  before 

making  the  rule  absolute. 

The  mandamus  to  i*eplace  a  name  on  the  list,  grantable  under  stai. 
7  Will.  rV.  &  1  Vict.  c.  78,  s.  24  (1),  is  not  peremptory  in  the  first  instance. 

The  tenant  and  occupier  of  a  house  underlet  the  cellar,  which  was 
beneath  and  had  an  internal  communication  with  the  house.  The  under- 
tenant used  the  cellar  as  a  warehouse,  and  was  separately  rated  to  the  poor 
for  it :  H^d,  that  the  tenant  could  not  qualify  as  a  burgess  under  stat.  5  &  6 
Will.  IV.  c.  76,  8.  9,  for  the  house  independently  of  the  cellar. 

Two  tenements,  described  as  houses,  were  under  the  same  loof,  and 
opened  upon  a  common  passage  and  staircase.  There  was  no  outer  door 
oi)ening  to  the  street :  Held,  that  the  rated  occupier  of  one  such  tenement 
was  qualified  to  be  a  burgess  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  9. 

Rogers  had  obtained  a  rule  in  Michaelmas  Term,  1837,  calling 
on  the  mayor  of  the  borough  of  Eye,  in  Suflfolk,  to  show  cause  why 
a  mandamus  should  not  issue,  commanding  him  to  insert  the  name 
of  John  Neobard  in  the  burgess  roll  of  the  said  borough. 

The  affidavit  in  support  of  the  rule  stated  that  Neobard,  on 
30th  August,  1837,  and  for  three  complete  years  immediately  next 
preceding,  had  continually  occupied  a  house  within  the  borough, 
and  during  such  occupation  had  been,  and  still  was,  an  inhabitant 
householder  residing  in  that  house  ;  that  he  had  been  rated  for  it 
to  all  poor  rates,  and  had  paid  such  rates,  and  all  borough  rates 
[  •ii7i  ]  payable  under  stat.  5  &  6  Will.  IV.  c.  76.  The  *affidavit  also 
negatived  any  disqualification  of  Neobard  ;  and  stated  that  his 
name,  with  the  description  of  the  house,  &c.,  was  in  the  overseer's 
list  for  the  year  to  commence  Ist  November,  1837 ;  that  his  claim 
was  objected  to ;  that,  on  the  revision  before  John  Manning,  the 
then  mayor,  and  the  assessor,  in  October,  1837,  it  appeared, 
by  Neobard's  cross  examination,  that  he  let  one  of  the  rooms  of  the 
house  to  a  tenant  at  a  yearly  rent,  but  that  the  tenant  did  not  sleep 
in  the  room ;  that  Neobard  could  get  rid  of  him  at  any  time  by 
giving  a  week's  notice ;  and  that  there  was  an  internal  communica- 
tion between  the  room  let  and  the  rest  of  the  house,  by  means  of  a 
door  opening  into  a  passage  in  the  house.  The  affidavit  then 
stated  that  the  mayor  and  assessors  thereupon  determined  that  the 
qualification  was  not  proved  to  their  satisfaction,  and  the  mayor 
struck  the  name  out  of  the  list.  That  at  the  time  of  swearing  the 
affidavit  (17th  November,  1837)  John  Clouting  was  mayor  (2). 
The  affidavits  in  answer  stated  that  Neobard,  on  cross  examina- 

(1)  Also    i-epealed    as    above.     See  Municipal  Corponitions  Act,   1882. — 

now  the  Parliamentary  and  Municipal  R.  0. 

Registration  Act,  1878  (41  &  42  Vict.  (2)  It  was  stated,  in  the  course  of 

c.  26);  and  see  es.  2u4.  225  of  the  argument,  that  Mr.  Manning  had  died. 
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tion,  swore  that  the  tenant  was  not  a  lodger.     It  also  appeared,  by         Reo. 
an  aflSdavit  sworn  29th  December,  1837,  and  re-sworn  3rd  January,    thb  mayob 
1838,  that  at  those  times  John  Clouting  was  mayor,  and  that  no      ^^  ^^*' 
application  had  been  made  to  him  to  insert  the  name  of  Neobard  in 
the  burgess  list. 

B.  And'^eics  and  Byles  now  showed  cause : 

First,  the  burgess  roll  on  which  the  applicant  seeks  to  have  his 
name  enrolled  is  not  in  existence. 

(Lord  Dbnman,  Ch.  J. :  We  constantly  make  orders  in  the  case 
of  churchwardens,  *where  a  similar  objection  might  be  urged  :  if  it      [  *672  ] 
could  prevail,  there  would  be  unlimited  licence.) 

Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24,  enables  the  Court,  upon 
application  as  there  directed,  to  enquire  into  the  applicant's  title, 
and  order  the  mayor  to  insert  his  name  on  the  roll ;  but  then  the 
party  is  entitled  to  vote  and  act  only  as  if  his  name  had  been  put 
on  that  burgess  roll  by  the  mayor  and  assessors.  He  can  merely 
act  as  burgess  for  the  year  to  which  that  burgess  roll  belongs. 

(Lord  Denman,  Ch.  J. :  Wherever  wrong  is  done,  we  shall  always 
assume  that  it  must  be  set  right.) 

The  present  mayor  is  no  party  to  the  expunging  of  the  name  ;  nor 
has  he  any  control  over  the  roll  in  question  ;  nor  is  he  the  party  to 
whom  application  was  made. 

(Lord  Denman,  Ch.  J. :    The  mandamus  sought  for  is  to  be 
directed  to  the  mayor  of  Eye  ;  there  is  always  a  mayor.) 

Secondly,  the  applicant  was  not  qualified  under  sect.  9  of  stat.  5  &  6 
Will.  IV.  c.  76.  He  has  not  "occupied  any  house,  warehouse, 
counting-house,  or  shop "  within  the  borough,  but  only  part  of  a 
house.  That  section,  indeed,  does  not  use  the  word  '^  actually," 
like  stat.  1  Will.  IV.  c.  18,  s.  1,  which  was  relied  on  in  Rex  v.  St. 
Nicholas,  Rochester  (i) ;  but  the  word  *'  occupy"  is  material ;  and  it 
is  not  satisfied  by  a  partial  occupation ;  otherwise  a  single  house 
might  give  a  qualification  to  as  many  persons  as  it  contained  rooms. 
The  Court  will  support  the  finding  of  the  mayor  and  assessors  as  to 
the  fact  unless  it  be  manifestly  against  evidence,  as  in  the  case  of 
a  verdict. 

(1)  5  B.  &  Ad.  219. 
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Rbo.  Rogers,  contra  : 

r. 

The  Mayor       First,  as  to  the  objection  that  the  year  for  which  the  roll  was 
OF  Eye.  ,    ,  .     - 

|-  373  j       made  has  expired. 

(Lord  Denman,  Gh.  J. :  There  is  nothing  in  that  objection.) 

The  second  question  is,  whether  a  householder  who  lets  off  a  part 
of  his  house  ceases  to  be  occupier,  for,  as  to  Neobard  having  sworn 
that  the  tenant  was  not  a  lodger,  that,  on  comparing  the  affidayits, 
clearly  shows  no  more  than  that  the  tenant  did  not  sleep  in  the 
house.    Rex  v.  St.  Nicholas,  Rochester  (i),  was  expressly  decided 
on  the  word  "actual,"  in  1  Will.  IV.  c.  18,  s.  1,  which,  the  Court 
held,  made  constructive  occupation  insufficient.    But  under  stat. 
6  Geo.  rV.  c.  57,  s.  2,  where  the  word  "  actual"  is  not  used,  a  con- 
structive occupation,  by  living  in  part  and  underletting  part,  is 
sufficient :  Rex  v.  Diicheat  (2).     The  judgment  of  the  majority  of 
the  Court  in  that  case  was  confirmed  in  Rex  v.  Oreat  Bentley  (3). 
The  same  point  was  expressly  ruled,  as  to  the  qualification  of  voters 
for  aldermen  of  London,  under  stat.  11  Geo.  I.  c.  18,  ss.  7,  8,  in 
Fludier  v.  Lombe  (4).     Under  the  Irish  Reform  Act,  stat.  2  &  8 
Will.  IV.  c.  88,  s.  5,  one  qualification  of  electors  for  cities,  being 
counties  of  cities  or  towns,  is  the  holding  or  occupying,  as  tenant 
or  owner,  any  house,  warehouse,  counting-house,  or  shop;  and 
under  this  Act  it  was  decided  in  Duigenan's  case  (5),  by  ten  Irish 
Judges  against  one,  that  a  householder,  who  had  let  to  a  lodger 
part  of  a  lOL  house,  and  occupied  the  remainder,  which  remainder 
was  not  worth  lOZ.,  had  a  right  to  vote.     There  Crampton,  J.,  who 
[  ♦674  ]      delivered  the  judgment  of  the  majority,  *after  citing  Phillips's 
case  (6),  used  the  following  language.     ''  The  claimant  must  be  the 
occupier  of  an  entire  house,  and  he  must  in  contemplation  of  law 
be  the  sole  occupier  of  that  house ;  not  that  he  must  be  a  solitary 
resident  therein,  but  that  he  alone  occupies  as  owner  or  tenant,  and 
that  all  the  other  residents  are  such  only  by  his  permission,  and 
under  his  authority.     The  owner  or  tenant  of  the  house,  he  who 
has  the  dominion  over  the  outer  door,  who  is  the  permanent  pos- 
sessor of  the  outer  door,  *  the  householder,'  and  in  that  capacity 
liable  to  the  payment  of  rents  and  rates,  may  be  thus  deemed  to  be 
the  legal  occupier  of  the  whole  house,  though  certain  parts  of  the 

(1)  5  B.  &  Ad.  219.  (5)  1  Alcock's  Begistry  Cases  Be- 

(2)  9  B.  &  0.  176.  served,  114. 

(3)  10  B.  &  C.  620.  (6)  1  Alcock's  Registry  Oases  Re- 

(4)  Ca.  K.  B.,  temp.  Hardw.  307.  served,  20. 
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house  are  in  fact  occupied  by  lodgers.     These  are  all  but  inmates         Reo. 
of  the  house,  more  or  less,  under  the  control  of  the  householder,    thb  Mayor 
and  they  are  not  occupiers  within  the  statute.    There  can  be  but      ^^  ^^^ 
one  occupier  of  a  house,  in  the  legal  acceptation  of  the  term  entitled 
to  register.    If  indeed  the  letting  to  lodgers  be  of  such  a  character 
as  to  make  each  tenement  a  separate  house,  it  may  be  otherwise, 
as  where  a  portion  of  a  house  is  cut  off  from  the  residue,  and  pro- 
vided with  a  separate  entrance,  with  exclusive  dominion  over  that 
entrance ;  but  where  the  house  (as  here)  is  one  house,  there  can  be 
in  legal  language  but  one  occupier  ;  he  must  be  the  sole  occupier ; 
but  he  may  occupy  by  himself,  his  family,  and  such  inmates  as  he 
chooses  to  introduce  in  addition  to  his  family." 

Lord  Denhan,  Gh.  J. : 

There  can  be  no  doubt  whatever  upon  the  question.  The  rule 
must  be  made  absolute. 

LiTTLEDALE,  WlLLIAMB,  and  GOLEBIDGE,  JJ.,  COnCUrrod.  r  676  ] 

Lord  Denman,  Gh.  J.,  in  answer  to  a  question  from  counsel,  said 
that  the  rule  must  follow  the  terms  of  the  rule  nt«i,  and  that  the 
case  must  be  considered  to  stand  as  at  the  time  of  obtaining  such 
rule  nisi. 

"  Ordered,  that  a  writ  of  mandamus  issue,  directed  to 
the  mayor  of  the  borough  of  Eye,  in  the  county 
of  Suffolk,  commanding  him  to  insert  the  name 
of  John  Neobard  upon  the  burgess  roll  of  the  said 
borough." 


BEG.  V.  THE  SAME.  i839. 

In  the  Matter  of  EGBERT  LAIT.  [  bt^] 

(9  Adol.  &  Ellis,  675—676.) 

A  RULE  nisi  was  also  obtained  in  Michaelmas  Term,  1837,  against 
the  same  mayor,  for  a  mandamuSy  calling  upon  him  to  insert  the 
name  of  Robert  Lait  in  the  burgess  roll  of  the  same  borough. 

B.  Andrews  and  Byles  now  showed  cause,  and  Rogers  supported 
the  rule : 

The  objection  to  Lait's  qualification  was,  that  he  had  executed  a 
conveyance,  by  bill  of  sale,  of  the  house  in  respect  of  which  he 
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Reo.         claimed.   The  Court  was  of  opinion  that  the  bill  of  sale  did  not,  by 

The  Mayor    its  terms,  convey  the  house  from  the  assignor,  and  that  his  qnalifi- 

OF  By«.       cation    was  good.     A  peremptory  mandamus   was  asked  for  on 

behalf  of  the  prosecutor,  and  sect.  24  of  stat.  7  Will.  IV.  &  1  Vict. 

c.  78,  was  referred  to,  which  enacts  that  it  shall  be  lawful  for  a 

C  ^676  ]      person  whose  name  "^has  been  expunged  to  apply  *'  before  the  end 

of  the  Term  then  next  following,  to  the  Court  of  King's  Bench  for  a 

mandamus  "  to  insert  his  name,  "  and  thereupon  for  the  Court  to 

inquire  into  the   title ;  *'   and,  ''  if  the  Court  shall  award  such 

mandamus,''  the  mayor  shall  be  bound  to  insert  the  name,  &c. 

(Lord  Denman,  Ch.  J. :  The  mandamus  there  meant  must  be  a 
viaudamus  in  the  usual  form,  calling  for  a  return.  It  would  be 
very  inconvenient  for  the  Court  to  try  the  question  on  affidavits.) 

If  the  Act  does  not  give  a  peremptory  mandamus  in  the  first  instance, 
a  party  whose  name  is  expunged  must  almost  always  fail  of  having 
it  restored  during  the  year.  The  revision  taking  place  in  October, 
he  cannot  move  for  a  mandamus  till  the  Michaelmas  Term ;  and, 
if  the  return  gives  rise  to  an  issue  in  fact,  the  trial,  if  at  the  Assizes, 
cannot  take  place  till  the  spring,  and  then  there  may  be  questions 
of  law  raised,  which,  when  there  is  much  business  before  the 
Court,  cannot  for  a  long  time  be  disposed  of;  and,  until  final 
judgment  on  the  whole  record,  there  can  be  no  peremptory 
mandamus:  Reginav.  Baldwin  (l). 

(LiTTLEDALE,  J. :  Wo  caunot  make  the  state  of  business  before 
the  Court  a  reason  for  our  decision  on  this  point.) 

There  have  been  instances  in  which  a  mandamus  has  issued 
immediately,  in  the  case  of  an  annual  office. 

(Lord  Denman,  Ch.  J. :  Even  in  such  cases,  though  we  often 
grant  the  writ  in  the  first  instance,  it  is  not  a  peremptory 
mandamus.) 

Per  Curiam  : 

Rule  absolute  for  a  mandamus 
(as  in  the  preceding  case). 

(1)  8  Ad.  &  El.  947. 
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EEG.  V.  THE  SAME.  ^^ 

In  the  Matter  of  UNGLES8.  [  677  ] 

(9  Adol.  &  Ellis,  677—679.) 

A  RULE  nisi  had  been  obtained  as  in  the  two  preceding  cases. 
The  objection  to  the  prosecutor's  qualification  was,  that  he  had  not 
occupied,  and  been  rated  for,  any  house,  &c.,  according  to  stat. 

5  &  6  Will.  IV.  c.  76,  s.  9.  The  material  facts,  as  they  appeared 
on  the  prosecutor's  aflSdavit  in  support  of  the  rule  were,  that,  in 
December,  1885,  "this  deponent  let  to  his  son,  William  Henry 
Ungless,  a  cellar  which  was  underneath  the  house  in  respect  of 
which  this  deponent  had  been  and  still  is  rated  as  aforesaid,  and 
also  that  there  was  an  internal  communication  between  the  said 
house  and  cellar,  and  that  the  said  W.  H.  Ungless  occupied  and 
used  the  said  cellar  as  a  warehouse,  and  was  rated  to  the  poor  of  the 
said  borough  and  parish  of  Eye  in  respect  thereof." 

B.  Andrews,  with  whom  was  Byles,  now  showed  cause : 

Ungless  underlet  part  of  the  house;  and  did  not  continue  to 
occupy  that  part.  His  son  was  not  a  lodger,  but  occupied  the 
cellar  apart  as  a  warehouse.  Even  if  the  occupation  was  the 
father's,  he  has  not  been  rated  for  the  cellar. 

RogerSy  contra : 

This  is  not  like  the  ordinary  underletting  of  a  room.  The  house 
and  cellar  are  the  subjects  of  a  several  and  independent  occupation, 
the  one  as  a  dwelling,  the  other  as  a  warehouse.  The  prosecutor, 
therefore,  was  the  occupier  of  a  perfect  house,  putting  the  cellar  out 
of  consideration.  It  is  as  if  there  were  stables  communicating 
with  the  residence  by  a  covered  *passage ;  the  house  would  not  C  *^^^  ] 
the  less  be  an  entire  house  because  it  had  that  addition.  No 
difl5culty  arises  here  as  under  the  Settlement  Acts,  69  Geo.  III.  c.  50, 

6  Geo.  IV.  c.  57,  and  1  Will.  IV.  c.  18,  because  the  words  "  separate 
and  distinct,"  which  are  material  under  those  statutes,  do  not  occur 
in  Stat.  5  &  6  Will.  IV.  c.  76,  s.  9. 

(CoLBRiDOB,  J. :  Do  you  say  that  it  would  make  any  difference  if 
the  under-tenant  occupied  the  cellar  as  a  dwelling,  or  slept  and 
took  his  meals  at  the  stables  ?  Can  the  nature  of  what  the  house- 
holder retains  be  altered  by  the  use  made  of  what  is  separated  ?) 

R.R. — VOL.  XLVni.  41 
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Req.         In  either  case  the  householder  would  be  rated,  and  qualify,  in 
The  Mayor   respect  of  the  house. 


V. 

Mi 

OF  Eye. 


(Coleridge,  J. :  Then  you  would  say  the  same  if  the  ground  floor 
were  occupied  as  the  cellar  is  here,  or  as  the  stables  are  supposed 
to  be.) 

If  it  were  let  as  chambers,  the  case  would  be  the  same.  If  the 
internal  communication  connected  all  the  parts  as  one  house,  it 
would  be  otherwise.  But  here  the  parts  are  used  for  entirely 
distinct  purposes.  Rex  v.  Great  and  Little  Usworth  and  North 
Biddick  (1)  is  a  stronger  case  than  this. 

(Coleridge,  J. :  If  the  ground  floor  were  let  to  a  person  who 
used  it  as  a  warehouse,  and  the  second  to  a  person  who  used  it  as  a 
shop,  would  the  third  still  be  a  house  ?) 

Under  the  circumstances  relied  upon  here,  it  would. 

Lord  Denman,  Ch.  J. : 

It  is  very  difficult  to  say  that,  after  the  letting  of  this  cellar,  a 
complete  house  was  still  left,  notwithstanding  the  internal  com- 
munication. If  we  were  to  decide  so  I  do  not  know  where  we 
should  stop ;  and  a  great  encouragement  would  be  given  to  the 
splitting  of  votes.     The  rule  must  be  discharged. 

[  679  ]  LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGB,  JJ.  concurrod. 

Rule  discharged, 

1839.  EEG.  V.  THE  SAME. 

[679]  In  the  Matter  of  E'V'ANS. 

(9  Adol.  &  Ellis,  679—680.) 

This  was  a  similar  application.  The  prosecutor  claimed  in 
respect  of  a  house :  the  objection  was  that  he  occupied  only  pai't. 
It  appeared  by  the  prosecutor's  affidavit  that  '^  the  house^  so 
occupied  by  deponent  as  aforesaid  adjoined  another  house,  each 
house  being  under  the  same  roof,  and  which  said  other  house  had 
been  for  the  last  three  years  and  upwards  'previous  to  the  last  day 
of  August,  1837,  and  still  is,  unoccupied ;  and  that  there  was  an 
entrance  to  the  said  houses  by  means  of  a  passage  iptd  which  the 
doors  of  each  of  the  said  houses  opened,  both  on  the  right  and  on 

(1)  6  Ad.  &  EL  261. 
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the  left,  and  that  there  was  also  but  one  staircase   to  the  said        Rbo. 
houses,  which,  in  case  the  said  other  house  had  been  occupied,  would    xhe  Matob 
have  been  used  by  the  tenant  thereof  in  common  with  deponent  to      ^^  ^^'"• 
get  to  their  respective  sleeping  rooms."     He  was  rated  to  the  poor 
in  respect  of  the  premises  so  occupied  by  him. 

B.  Andrews,  with  whom  was  Byles,  now  showed  cause,  and 
contended  that  the  premises  on  each  side  of  the  passage  formed 
only  parts  of  one  house,  not  resembling  chambers,  because  neither 
tenant  had  any  outer  door  of  his  own. 

Rogers,  contra :  [  680  ] 

A  tenement  is  not  the  less  a  dwelling-house  because  it  opens 
upon  a  common  passage  or  common  staircase :  Rex  v.  Bailey  (i). 

(LiTTLEDALB,  J.  *.  If  there  be  no  landlord  residing  in  a  house, 
half  a  dozen  different  persons  may  be  stated  to  have  dwelling- 
houses  within  it.) 

Kitchen  on  Courts  Leet,  &c.;  92  (2),  tit.  Inmates,  is  one  of  the 
authorities  showing  what  the  older  law  was  on  this  subject. 

(LiTTLEDALB,  J. :  It  doos  not  appear  by  the  affidavits  here  that 
there  was  any  outer  door  opening  to  the  street. 

Lord  Denman,  Ch.  J. :  The  doors  opening  on  a  common  passage 
made  no  difference. 

GoLEBiDGE,  J. :  The  passage  was  no  more  than  part  of  the 
street.) 

Per  CuEiAM : 

Rule  absolute, 

(1)  Moody's  C.  G.  23,  (2)  Jurisdictions ;    or,  The  Lawful 

Authority  of  Courts  Leet,  &c.  dth  ed. 


41- 
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!»=«  SYKK8  V.  DIXOX. 

Jti  H  29 

(9  Adr.l.  &  Ellis,  693—699;  S.  C.  1  P.  &  D.  463 ;  2  W.  W.  &  H.  120 ;  8  L.  J. 

I  «*•»»  ]  (N.  S,)  Q.  B.  102.) 

B.  contracted  in  writing  to  work  for  plaintiff  in  his  trade,  and  for  no 
other  person,  during  twelve  months,  and  bo  on  from  twelve  months  to 
twelve  months,  until  B.  should  give  notice  of  quitting. 

Held,  that  such  agreement  was  invalid  under  stat.  29  Car.  11.  c.  3,  s.  4, 
for  want  of  mutuality. 

And  that  this  objection  might  be  taken  by  the  defendant  in  an  action  by 
plaintifP  for  harbouring  B.,  who,  as  plaintiff  alleged,  had  quitted  him 
without  proper  notice. 

Case.  First  count,  for  harbouring  William  Bradley,  the  plaintiff's 
servant,  who  had  unlawfully  left  his  service.  Second  count,  for 
enticing  W.  B.,  the  plaintiflf's  servant,  to  quit  him  without  leave. 
Pleas.  1.  Not  guilty.  2.  That  W.  B.  was  not  plaintiflf's  servant. 
Issues  thereon.  On  the  trial  before  Alderson,  B.  at  the  Yorkshire 
Spring  Assizes,  1837,  it  appeared  that,  on  August  17th,  1833, 
William  Bradley  (mentioned  in  the  declaration)  signed  the  following 
agreement  with  the  plaintiff : 

'^Memorandum  of  an  agreement  made  the  17th  day  of 
August,  1838,  by  which  I,  William  Bradley,  of  Sheffield  in  the 
county  of  York,  do  agree  that  I  will  work  for  and  with  John  Sykes 
of  Sheffield  aforesaid,  manufacturer  of  powder  flasks  and  other 
articles,  at  and  in  such  work  as  he  shall  order  and  direct,  and  no 
other  person  whatsoever,  from  this  day  henceforth  during  and 
until  the  expiration  of  twelve  months,  and  so  on  from  twelve 
months'  end  to  twelve  months'  end  until  I  shall  give  the  said 
John  Sykes  twelve  months'  notice  in  writing  that  I  shall  quit  his 
service." 

(Signed  by  Bradley  only.) 

Blackburne  (i),  for  the  defendant,  objected  that  this  agreement 
was  invalid  under  sect.  4  of  the  Statute  of  Frauds,  29  Gar.  II.  c.  3, 
[  •«94  ]  as  showing  no  consideration  for  *the  promise  by  Bradley,  inasmuch 
as  the  plaintiff  was  not  bound  by  it  to  the  performance  of  any  duty 
towards  him ;  and  he  cited  Lees  v.  Whitcomb  (2).  The  learned 
Judge  reserved  leave  to  move  to  enter  a  nonsuit  on  the  objection. 

It  appeared  that  Bradley  served  the  plaintiff  two  years  under  the 
agreement,  and  continued  serving  him,  without  any  fresh  contract, 
during  a  third  year,  but  that  at  the  expiration  of  that  year  he  left 

(1)  Sic.  (2)  30  B.  E.  539  (6  Bing.  34). 
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the  plaintiff  and  went  into  the  defendant's  service.  After  the  Sykes 
expiration  of  the  first  two  years,  Bradley  had  given  the  plaintiff  a  dixon. 
notice  of  his  intention  to  quit  the  service.  The  suflBciency  of  the 
notice  was  disputed  on  the  ensuing  argument  in  this  Court :  but,  as 
the  judgment  did  not  turn  upon  it,  no  further  statement  on  the 
subject  is  necessary.  The  jury  found  a  verdict  for  the  plaintiff  on 
the  first  count,  and  for  the  defendant  on  the  second.  In  Easter 
Term,  1837,  Baines  obtained  a  rule  nisi  for  entering  a  nonsuit. 
In  the  present  Term  (i), 

CresstveU  and  Hoggins  showed  cause : 

It  is  contended  on  the  other  side  that  Bradley's  contract  with  the 
plaintiff  was  not  to  be  performed  within  one  year  from  the  making; 
and  therefore,  by  sect.  4  of  stat.  29  Gar.  II.  c.  3,  cannot  be 
enforced  unless  there  was  a  valid  agreement  in  writing.  But, 
first,  this  is  not  a  case  within  the  statute.  The  original  agreement 
was  for  two  years  certain,  which  expired  in  August,  1886;  after- 
wards, and  when  this  action  accrued,  Bradley  was  serving  only 
Irom  year  to  year.  That  subsequent  service  might  *have  been  [♦695] 
indefinitely  continued ;  but  sect.  4  of  the  statute  does  not  attach 
merely  because  the  engagement  may  possibly  extend  over  more 
than  one  year.  It  may  be  inferred  from  Boydell  v.  Dnimmond  (2) 
that  the  prolongation  must  be  distinctly  contemplated.  Supposing, 
here,  an  imperfect  agreement  for  two  years,  under  which  the 
parties  have  acted,  there  might  afterwards  be  a  valid  unwritten 
contract  for  a  continuance  of  the  service  from  year  to  year ;  and 
the  former  agreement  might  be  looked  at  to  ascertain  the  terms,  so 
lar  as  they  iiad  been  reduced  to  writing,  upon  which  the  parties 
meant  to  go  on.  The  consideration  for  Bradley's  service,  which 
does  not  appear  in  the  written  instrument,  might,  under  the  yearly 
contract,  be  added  by  parol.  It  is  as  if  a  tenant  had  been  let  into 
premises  under  an  irregular  demise,  and  had  continued  to  hold, 
after  the  contemplated  term,  without  further  stipulation :  the 
instrument  of  demise  would  be  looked  to  for  the  terms  of  the 
continued  holding ;  and,  if  it  did  not  specify  a  rent,  the  unwritten 
agreement  of  the  parties  might  supply  that  defect.  The  objections 
to  this  contract  are,  first,  tuat  it  is  void  for  want  of  mutuality.  It 
is  true,  that  the  agreement  was  signed  only  by  Bradley ;  but  the 

statute  requires  only  the  signature  of   the  party  to  be  charged. 

* 

(1)  January  22nd.       Before    Lord      Williams,  J  J. 
Denman,     Ch.    J.,     Littledale     and  (2)  10  K.  il.  450  (11  East,  142). 
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Stkkb  Laythoarp  v.  Bryant  (i)  decides  this  point.  It  will  be  said  that 
Dixon.  nothing  is  stipulated  on  the  plaintiff's  part,  by  way  of  consideration 
for  Bradley's  service ;  and  Lees  v.  Whitcomb  (2)  will  be  cited :  but 
the  reasons  given  by  the  three  learned  Judges  for  their  decision  in 
that  case  do  not  entirely  agree  ;  Best,  Gh.  J.  seems  to  rest  his  on 
the  ground  of  variance ;  and  Gaselbe,  J.  expresses  a  doubt. 

[  696  ]  (Lord  Denman,  Gh.  J. :  The  action  there  was  between  the  master 

and  servant.) 

And  in  the  present  case,  if  the  written  agreement  only  wer  look^ 
to,  the  law  would  imply  a  promise  by  the  master  to  pay  wages,  and 
a  quantum  meiiiit  would  lie  for  them.  That  being  so,  Bradley 
should  have  given  notice  according  to  the  written  contract,  ending 
with  the  year:  not  having  done  so,  he  was  still  servant  to  the 
plaintiff  when  he  joined  the  defendant.  (The  argument  as  to 
notice  is  omitted  ;  Beeston  v.  CoUyer  (3)  and  WiUiams  v.  Byrne  (4) 
were  cited.)  Even  if  the  contract  here  was  invalid,  a  third  person 
cannot  take  advantage  of  the  defect :  it  is  a  sufficient  answer  to  the 
defendant,  that  Bradley  was  the  plaintiff's  servant  de  facto :  Barber 
V.  Dennis  {&),  Keane  v.  Boycott  (6). 

Baines  and  Ogle,  contra  : 

Bradley  was  not  even  servant  de  facto  to  the  plaintiff.  The 
original  agreement  was,  in  effect,  for  two  years  certain :  Birch  v. 
Wright,  judgment  of  Bullbr,  J.  (7) ;  Denn  d.  Jacklin  \.Cartivright{s) ; 
4  Bac.  Abr.  836,  tit.  Leases  and  Terms  for  Years,  (L.),  (7th  ed.) ; 
therefore  it  required  a  regular  memorandum  in  writing ;  and  the 
written  instrument  here  produced,  not  being  conformable  to  the 
statute,  is  a  nullity,  and  cannot  be  referred  to  for  any  purpose.  Li 
the  cases  of  landlord  and  tenant  which  have  been  referred  to,  a 
new  tenancy  has  been  held  to  commence  on  the  terms  of  the  former 
holding,  but  not  till  those  terms  have  been  recognised  on  the  part 
[  *697  ]  of  the  tenant,  as  by  *payment  of  the  rent.  Here  the  servant  pro- 
fessed to  treat  the  agreement  for  two  years  as  a  nullity.  It  may  be 
that  the  instrument  did  not  require  the  signature  of  both  parties ; 
but  at  least  it  should  have  expressed  both  the  promise  by  one  and 

(1)  42  R.  R.  709  (2  Ring.  N.  C.  735).  (6)  3  R.  R.  494  (2  H.  Rl.  511). 

(2)  30  R.  R.  539  (5  Ring.  34).  (7)  1  R.  R.  223  (1  T.  R.  378). 

(3)  29  R.  R.  576  (4  Ring.  309).  (8)  4  East,  29.    See2>oe  d.  Chadborn 

(4)  45  R.  R.  703  (7  Ad.  &  El.  177).  v.  Oreen,  p.  626,  ante. 

(5)  1  Salk.  68. 
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the  consideration  moving  from  the  other.  In  Lees  v.  Whitcomh  (i)  Sykbs 
BuRRouoH,  J.  distinctly  founds  his  judgment  on  the  want  of  an  dix'on. 
expressed  consideration.  The  true  construction  of  stat.  29  Car.  II. 
c.  3,  s.  4,  is,  that  an  agreement  not  drawn  up  in  the  manner  there 
prescribed  is  absolutely  void  :  Birkmyr  v.  Darnell  (2),  Carrington  v. 
Roots  (3).  In  the  latter  case  a  distinction  was  suggested  between 
sect.  4  of  the  Statute  of  Frauds  and  sect.  17,  but  without  success ; 
and  the  whole  Goubt  held  that  the  contract,  not  being  made  con- 
formably to  sect.  4,  was  void.  This  case,  therefore,  differs  from 
Keane  v.  Boycott  (4),  where  the  contract  which  the  defendant  sought 
to  impeach  was  voidable  only.  And  here,  if  the  contract  was 
merely  voidable,  Bradley  had  exercised  his  option  of  avoiding  it 
when  the  defendant  received  him.  On  the  want  of  mutuality. 
Young  v.  Timmins  (5)  is  a  direct  authority.  It  is  indeed  suggested 
that  a  consideration  on  the  master's  part,  namely  payment,  may  be 
inferred  from  the  terms  of  this  agreement. 

(Lord  Denman,  Gh.  J. :  I  do  not  see  how  we  can  infer  that  as  a 
consideration  for  his  confining  himself  to  the  one  employer,  because 
any  person  with  whom  he  worked  would  be  obliged  to  pay  l^im.) 

It  is  contended  on  the  other  side  that,  assuming  this  contract  to  be 

void  by  the  statute,  a  third  party  cannot  take  advantage  of  it ;  but 

Rex  V.  Hip8well(6),  Rex  v.  Gravesend{1),  Smith  v.  *Birch  (8),  and       [•698] 

Gye  V.  Felton  (9),  show  the  contrary.     Where  indeed  the  master 

sues  for  an  injury  done  to  his  servant,  the  defendant  cannot  allege 

that  the  contract  between   those  parties   is  null ;    but  here  the 

servant  himself  sought  to  take  advantage  of  the  nullity.     On  the 

plea  of  Not  guilty,  the  scienter  is  a  material  part  of  the  issue : 

Thomas  v.  Morgan  (lo) ;  and  can  it  be  said  here  that  the  defendant 

knew  Bradley  to  be  the  plaintiff's  servant  ? 

(Lord  Denman,  Gh.  J.:  All  we  can  assume  on  the  subject  is, 
that  Bradley  told  the  defendant  the  truth.  Then  the  question  is 
whether  or  not,  under  the  circumstances,  the  contract  was  actually 
void,  not  what  Bradley's  opinion  may  have  been.) 

Cur,  adv.  vidt, 

(1)  30  E.  R.  539  (5  Bing.  34).  (6)  8  B.  &  C.  466. 

(2)  1  Salk.  27.  (7)  3  B.  &  Ad.  240. 

(3)  46  R.  R.  683  (2  M.  &  W.  248).  (8)  1  Bott,  509,  pi.  628,  6tli  ed. 

(4)  2  H.  Bl.  oil.  (9)  4  Taunt.  876. 
(5)lCr.&J.331;  1  Tyr.  226.  [Held  (10)  2   Cr.   M.  &  R.   496;    5  Tyr. 

oveiTuled  Gravely  v.  Barnard  (1874)       1085. 
L.  R.  18  Eq.  518,  43  L.  J.  Ch.  659.] 
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Stkes       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
Dixon.  There  were  two  pleas  in  this  case,  on  which  issue  was  joined ; 

Not  guilty ;  and  that  William  Bradley  was  not  the  plaintiff 's  servant. 
To  prove  that  Bradley  was  servant,  a  contract  was  put  in,  the 
operation  of  which  was  entirely  on  one  side.  It  bound  Bradley 
to  serve  the  plaintiff,  and  no  other  person,  for  a  specified  time,  and 
not  to  leave  the  service  without  giving  twelve  months'  notice.  After 
the  stated  time  had  expired,  Bradley  gave  a  notice,  to  which  the 
plaintiff  objected.  Bradley  afterwards  left  the  service.  We  think 
that  the  agreement  put  in  was  no  contract  of  service ;  for  it  was 
altogether  on  one  side.  Bradley  was  to  serve  one  person  only  ;  but 
that  one  was  not  bound  to  employ  him.  It  was  contended,  for  the 
plaintiff,  that  a  promise  must  be  implied,  on  the  master's  part,  to 
L  *^99  ]  pay  Bradley  for  *his  labour ;  but  that  would  be  the  same  in  any 
service  to  which  Bradley  might  engage  himself :  it  is  no  considera- 
tion for  this  contract.  Then  it  was  argued,  on  the  authority  of 
Keane  v.  Boycott  {i),  that  the  objection  was  not  one  which  a  third 
person  could  take  ;  and  that  might  be  so  in  a  case  where  the  servant 
was  de  facto  continuing  in  the  service  (2);  but  not  here,  where  he 
had  quitted  his  master,  and  taken  his  chance  in  hiring  himself  to 

the  defendant. 

Rule  absolute. 


1839.        In    the    Matter     of    Arbitration     between     EGBERT 
j.n^9.  GKEENWOOD  and   JONATHAN   and  ANTHONY 

[  699  ]  TITTEKINGTON. 

(9  Adol.  &  Ellis,  699—701 ;  S.  C.  1  P.  &  D.  461 ;  2  W.  W.  &  H.  83 ;  8  L.  J. 

(N.  S.)  Q.  B.  182.) 

Where  arbitrators  are  empowered  to  choose  an  umpire,  and  having  differed 
in  their  nominations,  make  the  appointment  by  lot,  and  then  inform  the 
litigating  parties  **  that  they  have  mutually  chosen  "  A.  B.  to  bo  umpire, 
and  the  parties  thereupon  assent  to  the  choice,  neither  party  is  bound  by 
such  acquiescence,  if  given  in  ignorance  of  the  real  state  of  facts. 

An  award  was  set  aside  on  motion,  it  appearing  by  the  ailidavits  that  a 
communication  was  made  as  above,  and  the  choice  assented  to ;  but  it  not 
appearing  whether  the  parties  assenting  (and  one  of  whom  now  objected^, 
knew,  ai  the  tmie  of  such  assent,  how  the  appointment  had  taken  place. 

Cresswell^  in  Michaelmas  Term,  1838,  obtained  a  rule  to  show 
cause  why  the  award  made  between  these  parties  should  not  be  set 

(1)  3  E.  K.  494  (2  H.  Bl.  511).  in  Evam  v.    Wcdion  (1867)  L,  li.   2 

(2)  This  observation  is  relerred  to      C.  P.  615,  619,  36  L.  J.  0.  P.  307, 
by  Boviix,  Ch.  J.,  and  by  Willeb,  J.      308,  309.— K.  C. 
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aside,  on  the  ground,  among  others,  that  the  umpire  was  not  in  re 
properly  appointed.  The  submission  to  arbitration  was  by  agree- 
ment, giving  power  to  two  arbitrators,  Whitaker  and  Postlethwaite, 
to  appoint  an  umpire,  who  was  to  be  chosen  before  proceeding  to 
hear  evidence.  At  the  furst  meeting  of  the  arbitrators  Whitaker 
named  one  umpire  and  Postlethwaite  another;  and  the  choice 
between  them  was  decided  by  ballot.  It  appeared  by  the  affidavits 
in  opposition  to  the  rule  that,  before  proceeding  to  further  business, 
the  arbitrators  informed  the  parties  *''  that  they  had  mutually  [  *700  ] 
chosen  Mr.  Edward  Atkinson  to  be  umpire ; "  and  the  parties 
approved  of  such  choice.  The  award  was  made  by  the  umpire  and 
one  of  the  arbitrators. 

Alexander  now  showed  cause  : 

The  choice  of  an  umpire  by  lot  does  not  invalidate  the  award  in 
this  case,  because  it  must  be  inferred,  from  the  statements  before 
the  Court,  that  the  litigating  parties  understood  what  had  been 
done.  The  contrary  is  not  suggested  by  the  affidavits  in  support 
of  the  motion.  The  rale  on  this  subject  is  to  be  collected  from  the 
cases  of  Ford  v.  Jones  (l),  In  the  matter  of  Tunno  and  Bird  (2),  In 
the  matter  of  Jamieson  and  Binns  (3). 

CressweU,  contra,  was  not  heard. 

Lord  Denman,  Ch.  J. : 

The  presumption,  at  all  events,  is  against  the  election  of  an 
umpire  by  lot.  Such  a  transaction  should  at  least  be  fully 
explained.  It  should  appear  that  each  arbitrator  exercised  his 
judgment  on  the  fitness  of  the  person  to  be  balloted  for,  and  that 
the  parties  knew  of  the  course  about  to  be  adopted.  Here  it  is  not 
clear  that  the  parties  had  that  advantage,  or  that  each  of  the 
arbitrators  knew  both  the  persons  proposed  as  umpires.  The 
litigating  parties,  it  appears,  were  told  that  the  arbitrators  had 
chosen  Atkinson;  but  that,  if  implying  that  they  had  exercised 
their  judgment,  might  be  a  complete  misrepresentation. 


LiTTLEDALE,  J.  : 

In  a  case  which  came  before  me  lately  in  the  Bail  Court  (4),  I 
examined  all  the  previous  decisions,  and  considered  it  established 

(1)  37  K.  B.  424  (3  B.  &  Ad.  248).  (4)  Probably  In  the  matter  of  Hodson 

(2)  39  H.  E.  537  (5  B.  &.  Ad.  488).        and  Drewry,  7  Dowl.  P.  C.  569. 

(3)  43  K.  K.  527  (4  Ad.  &  El.  945). 
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In  re        that  the  nomination  of  an  umpire  ought  to  be  matter  of  choice, 
Ohebnwood 

not  of  chance,  unless  the  parties  consent  to  an  appointment  by 

lot;  and  that  the  confidential  clerks  of  the  attorneys  were  not 

competent  to  bind   their  principals  and   the  parties  by  such  a 

consent.     I  agree  in  the  general  principle  that,  unless  there  be  a 

clear  consent,  the  nomination  by  chance  is  wrong.     The  rule  must 

be  absolute. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  assent  was  given  on  the  sup- 
position that  the  arbitrators  had  done  their  duty  and  exercised  a 
discretion. 

Coleridge,  J. : 

The  assent,  given  in  ignorance,  was  no  assent.     The   parties 

were  told  that  the  arbitrators  had  exercised  a  choice:  that  was 

very  different  from  their  being  informed,  as  the  fact  was,  that  each 

had  had  an  opinion  against  one  of  the  proposed  umpires.    In  the 

case  In  the  matter  of  Tunno  and  Bird  (i)  the  party  moving  against 

the  award  had  given  his  assent  with  full  knowledge  of  the  intended 

mode  of  appointment. 

Rule  absolute. 


1839.  REG.  V,  DODSON  and  Others. 

^''^'  (9  Adol.  &  Ellis,  704-713.) 

[  "^^^  ]  A  party  may  be  convicted,  under  the  general  clause,  sect.  24,  in  stat, 

7  &  8  Geo.  IV.  c.  30  (2),  of  having  wilfully  and  maliciously  damaged 
growing  wood,  to  the  value  of  6«2.,  though  sect.  20  expressly  imposes  a 
penalty  for  unlawfully  and  maliciously  damaging  such  wood,  *'  the  injury 
done  being  to  the  amount  of  \s,  at  the  least.*' 

The  proviso  of  sect  24,  exempting  from  the  penalty  there  imposed  any 
person  acting  under  a  ^easonahle  supposition  of  right,  does  not  oblige  justices 
to  dismiss  a  charge  made  under  that  section,  upon  the  mere  statement  of  the 
accused  party  that  he  so  acted ;  but,  in  default  of  proof  by  him,  they  may 
judge,  from  all  the  circumstances,  whether  or  not  the  party  did  so  act. 

It  is  no  proof  of  a  bond  fide  claim  subsisting,  that  several  parties,  other 
than  the  individual  charged,  have  committed  similar  trespasses,  using  the 
same  colour  of  right  as  that  which  he  professes  to  rely  upon,  and  that  the 
complainants  have  obtained  injimctions  from  the  Court  of  Chancery  against 
such  parties. 

So  held  on  motion  for  a  criminal  information  against  magistrates  vho 
had  convicted  as  above. 

In  discharging  a  rule  for  such  information,  the  CotrET  refused  to  order 
payment  of  costs  by  J.  S.,  who  appeared  to  have  instigated  the  trespasses 

(1)  39  B.  E.  537  (5  B.  &  Ad.  488).         But  see  24  &  25  Vict.  c.  97.  sections  22, 

(2)  Bepealed  by  24  &  25  Vict.  c.  95.      52.— B.  C. 
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in  question,  and  had  employed  an  attorney  to  defend  the  persons  charged  Rsa. 

with  such  trespasses  (including  the  party  making  the  present  application) ;  •• 

J.  S.  not  having  sworn  an  affidavit  or  otherwise  taken  a  direct  pai-t  in  i>son, 

obtaining  the  rule. 

Nor  would  they  make  such  an  order  upon  the  attorney,  who  had  neither 
made  an  affidavit  nor  otherwise  acted  in  obtaining  the  rule;  although 
affidavits  in  support  of  the  rule  were  sworn  by  his  clerks ;  and  although, 
on  the  hearing  of  an  information  for  one  of  the  above-mentioned  trespasses 
(but  not  that  immediately  in  question),  he  had  publicly  uttered  words,  not 
warranted  by  his  professional  duty,  encouraging  persons  present  to  commit 
similar  trespasses. 

In  Michaelmas  Term,  1888,  a  rule  nisi  was  obtained  for  a 
criminal  information  against  the  Reverend  Nathaniel  Dodson  and 
others,  justices  of  Berkshire,  for  misdemeanour,  under  the  following 
circumstances. 

William  Keen,  of  South  Hinksey,  in  the  county  of  Berks,  labourer, 
was  charged,  by  information  before  the  above-mentioned  justices  in 
Petty  Sessions  (November  1st,  1888),  with  having,  at  Bagley  Wood, 
in  the  same  county,  "wilfully  and  maliciously'*  committed 
"damage,  injury,  and  spoil  to  certain  underwood,  the  property  of 
the  president  and  scholars  of  St.  John  Baptist  College,  in  the 
University  of  Oxford,  then  and  there  growing,  whereby  the  same 
was  then  and  there  injured  to  the  amount  of  6c2.,  against  the  form 
of  the  statute  *'  &c.,  7  &  8  Geo.  IV.  c.  80.  Wagner,  clerk  to  Thomas 
Frankum,  of  Abingdon,  an  attorney  of  this  Court,  attended  the 
Petty  Sessions  (November  *5th)  with  Keen,  as  his  professional  [•ros] 
adviser.  Wagner  protested  against  the  jurisdiction  of  the  justices, 
alleging  that  Keen  had  acted  under  a  fair  and  reasonable  supposi- 
tion that  he  had  a  right  to  cut  the  underwood  for  estovers  and 
firebote.  The  case  was,  however,  gone  into,  and  witnesses  called, 
who  proved  that  Keen  had  cut  down  a  whitethorn  and  a  maple. 
They  stated,  on  cross-examination,  that  many  persons  had  been 
cutting  underwood  in  certain  open  parts  of  Bagley  Wood,  and  that, 
when  interfered  with  by  the  servants  of  the  College,  they  said  they 
were  "  trying  for  their  rights."  It  appeared  that  several  of  these 
persons  acted  on  the  same  assumption  of  right  as. Keen.  The 
College  had  obtained  injunctions  from  the  Court  of  Chancery 
against  a  great  number  of  these  parties  (of  whom  Keen  was  not 
one),  to  restrain  them  from  cutting  underwood  in  Bagley  Wood. 
Keen  produced  no  witnesses  in  defence ;  but  Wagner,  on  his 
behalf,  again  urged  that  the  information  ought  to  be  dismissed, 
there  being  a  bond  fide  claim  of  right,  which  was  under  litigation  in 
the  Court  of  Chancery.     Keen  was,  however,  convicted  of  having 
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Beg.  committed  damage  as  charged  by  the  information,  to  the  amomit 
DoDsoN,  of  6d.,  and  was  committed  to  the  house  of  correction  for  non-pay- 
ment of  that  sum  and  costs.  In  his  affidavit  made  in  support  of 
the  present  rule,  he  stated  that  he  claimed  a  right,  in  respect  of  his 
ancient  dwelling-house,  to  cut  and  carry  away,  from  a  certain 
common  or  open  part  of  Bagley  Wood,  furze,  underwood,  &c., 
without  stint,  to  be  used  in  his  said  dwelling-house  for  fuel  or 
repairs,  and  that  he  committed  the  alleged  trespass  in  exercise  of 
such  right.  The  affidavits  also  stated  that  the  claim  of  such  right 
by  the  inhabitant  householders  of  South  Hinksey  and  other  places 
[  •706  ]  adjacent  to  *the  wood  must  have  been  well  known  to  Mr,  Dodson, 
since  he  had,  during  the  last  six  months,  heard  several  informations 
against  such  persons  for  exercising  the  alleged  right.  The  affidavits 
did  not  set  forth  any  fact  (except  as  above  stated)  from  which  the 
alleged  right  was  deduced.  The  principal  ground  of  the  present 
application  was,  that  the  justices  had  corruptly,  and  against  the 
statute,  convicted  Keen.  There  were  some  other  suggestions  of 
misconduct,  on  which  no  question  of  law  arose. 

The  affidavits  in  opposition  to  the  rule  set  forth  the  evidence,  by 
which  it  appeared  that  the  wood  was  cut  by  moonlight,  between 
six  and  eight  in  the  evening  of  October  dOth ;  and  that  Keen  was 
remonstrated  with  by  servants  of  the  College,  but  committed  the 
acts  of  trespass  after  such  remonstrance.  The  affidavits  further 
stated  that  the  justices,  after  hearing  the  evidence,  asked  Keen  if 
he  had  any  witnesses  to  establish  ^'  a  fair  and  reasonable  right " 
in  him  to  cut  the  wood,  and  offered  to  hear  such  witnesses.  That 
the  president  and  scholars  of  St.  John*s  had  been  seised  and  pos- 
sessed of  the  whole  of  Bagley  Wood  for  two  hundred  years  last 
past,  subject  only  to  certain  rights  of  common  of  pasture:  that,  in 
1819,  some  inhabitants  of  cottages  in  South  Hinksey,  &c.,  having 
claimed  a  right  of  cutting  estovers  or  iirebote  in  the  wood,  and 
having  cut  the  underwood  in  exercise  of  such  alleged  right,  the 
president  and  scholars  brought  an  action  against  them ;  that  the 
right  was  pleaded  in  justification,  and  in  18:^0  the  cause  was  tried 
and  the  plaintiffs  obtained  judgment :  that  from  that  time  till 
1887  the  rights  of  the  College  were  (except  in  some  trilling 
instances)  acquiesced  in :  that  since  1837  the  trees,  underwood, 
[  ♦707  J  &c.,  ol  the  wood  had  been  carried  away,  damaged,  and  destroyed  *to 
a  much  greater  extent  than  could  have  been  requisite  even  tor  the 
estovers  and  iirebote  claimed,  and  by  other  persons  than  those  lor 
whom  the  claim  was  made,  and  that  the  wood  so  cut  had  been  sent 
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to  Oxford  and  Abingdon  for  sale,  or  other  disposal :  that  the  injunc-        Rko. 

tions  before  mentioned  had  been  obtained,  from  time  to  time  as      dodson. 

oflfenders  were  discovered,  for  the  purpose  of  preserving  the  College 

property  in  the  wood,  and  preventing  extensive  depredations  therein, 

not  only  by  persons  claiming,  but  by  persons  not  pretending  to, 

right  of  estovers  and  firebote :  that  none  of  these  injunctions  was 

directed  to  Keen,  because,  at  the  time  when  they  were  sued  out,  it 

did  not  appear  that  he  had  committed  any  trespasses  :  that,  between 

1887  and  the  proceeding  against  Keen,  the  justices  against  whom 

the  present  application  was  made  had  heard  many  informations 

against  persons  charged  with  cutting  the  wood,  and  convicted  the 

defendants:  that  none  of  those  parties,  as  far  as  the  justices  knew, 

had  taken  any  legal  measures  to  estj^blish  their  alleged  rights  ;  and 

that,  at  the  time  when  the  information  against  Keen  was  heard, 

the  destruction  of  the  wood  was  proceeding  to  a  ruinous  extent. 

The  magistrates,  in  their  affidavits,  denied  having  been  actuated  by 

any  improper  motive. 

It  was  further  suggested,  by  the  affidavits  against  the  rule,  that 
the  trespasses  had  been  renewed  since  1887  at  the  instigation  of 
Frankum  and  of  one  Thomas  Pratt  (i),  who  had  been  several  times 
convicted  of  trespasses  in  the  wood,  and  had  threatened  to  send  a 
hundred  people  to  cut  there :  that,  on  one  occasion  in  particular 
(August,  1888),  a  procession  of  persons,  with  ribands  and  music, 
headed  by  Pratt,  had  brought  a  waggon,  laden  with  sticks  from  the 
wood,  into  Abingdon,  and  exchanged  a  part  *of  the  load  for  beer :  [  *708  ] 
that,  in  all  the  cases  which  had  come  before  the  magistrates  respect- 
ing the  wood,  Frankum,  by  himself  or  his  clerk,  had  attended 
professionally  on  behalf  of  the  persons  charged,  and  had  been 
instructed  by  Pratt :  and  that,  on  one  such  occasion  (September, 
1888),  when  the  magistrates  had  adjourned  the  hearing,  Frankum 
had  declared  aloud,  in  the  Court,  that  the  parties  charged  should 
(or  would),  as  soon  as  they  left  the  Court,  go  into  the  wood  and  cut 
again.  There  were  also  affidavits  stating  that  Pratt  and  Frankum 
had  come  to  the  house  of  correction  in  which  Keen  was  confined, 
paid  the  damages  and  costs  for  which  he  was  detained,  and  at  the 
same  time  produced  to  him  notices  of  the  present  motion,  addressed 
to  the  justices,  which  he  signed  at  Pratt's  and  Frankum's  request ; 
from  which,  and  the  other  facts,  it  was  inferred  that  they  had 
induced  him  to  make  this  application.  Neither  Pratt  nor  Frankum 
made  any  affidavit  in  support  of  the  rule ;  but  there  were  affidavits 
(1)  See  In  the  matter  of  PraU,  7  Ad,  &  El.  27. 
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Rbq.         on  that  side  by  two  persons  who  were  clerk   to  Frankum.     In  this 
DoDsoN.       Term  (i), 

Sir  J.  Camjybell,  Attorney- General,  Sir  W.  W,  Follett,  and 
Bayley,  showed  cause : 
The  magistrates  had  jurisdiction,  under  stat.  7  &  8  Geo.  IV. 
c.  30;  for,  although  the  case  was  not  within  sect.  20  (2),  the 
[  •709  ]  "injury  done "  not  **' being  to  the  amount  of  !«.,"  sect.  24  is  not 
so  limited,  and  includes  this  as  well  as  all  other  injuries  to  "  any 
real  or  personal  property"  (3).  And  the  jurisdiction  here  is  not 
taken  away  by  the  clause  of  sect.  24  in  favour  of  persons  acting 
under  a  reasonable  supposition  of  right.  The  assertion  of  legal 
claims  was  a  pretence.  A  mere  allegation  before  the  justices  that 
a  right  is  claimed  ought  not  to  oust  them  of  jurisdiction :  if  Keen 
could  have  adduced  evidence  of  such  a  right,  or  of  any  reasonable 
ground  for  supposing  that  he  had  it,  the  opportunity  of  doing  so 
was  offered  him ;  but  he  gave  no  such  proof,  nor  is  any  now 
given  on  affidavit.  In  Paley  on  Convictions  (4),  after  stating  that 
"  where  the  title  to  property  is  in  question,  the  exercise  of  a 
summary  jurisdiction  by  justices  of  the  peace  is  ousted,"  the  author 
adds,  "The  rule,  however,  ought  not  to  be  so  extended,  as  to 
enable  an  offender  to  arrest  the  summary  jurisdiction  of  the  justice 
by  a  mere  fictitious  pretence  of  title.  An  assertion  of  right,  there- 
fore, is  not  to  be  regarded,  where  it  evidently  appears  that  no 
colour  or  pretext  for  it  exists."     So  in  Rex  v.  Wrottesley  (5)  it  was 

(1)  January  14th.  Before  Lord  Den-  damage,  injury,  or  spoil  to  or  upon 
man,  Ch.  J.,  Littledale,  Williams,  and  any  real  or  personal  property  wliat- 
Coleridge,  JJ.  soever,  either  of  a  public  or  private 

(2)  Stat.  7  &  8  Geo.  IV.  c.  30,  s.  20,  nature,  for  which  no  remedy  or 
enacts,  "That  if  any  person  shall  punishment  is  hereinbefore  provided, 
unlawfully  or  maliciously  cut,  break,  every  such  person,  being  convicted** 
bark,  root  up,  or  otherwise  destroy  or  &c.,  shall  forfeit  &c.  (a  sum  not 
damage  the  whole  or  any  part  of  any  exceeding  5/.).  "Provided  always, 
tree,  sapling,  or  shrub,  or  any  under-  that  nothing  herein  contained  shall 
wood,  wheresoever  the  same  may  be  extend  to  any  case  where  the  party 
respectively  growing,  the  injury  done  trespassing  acted  under  a  fair  and 
being  to  the  amount  of  \s,  at  the  least,  reasonable  supposition  that  he  had  a 
every  such  offender,  being  convicted  right  to  do  the  act  complained  of,  nor 
before  a  justice  of  the  peace,"  shall  to  any  trespass,  not  being  wilful  and 
forfeit  &c.  (a  sum  not  exceeding  bl,) ;  malicious,  committed  in  hunting," 
and  on  a  second  conviction  shall  be  &c.,  "but  that  every  such  trespass 
liable  to  imprisonment  and  hai*d  shall  be  punishable  in  the  same 
labour,  and  on  a  third  conviction  manner  as  before  the  passing  of  this 
shall  be  deemed  guilty  of  felony,  &c.  Act." 

(3)  Stat.  7  &  8  Geo.  IV.  c.  30,  s.  24,  (4)  Pp.  54.  67,  3rd  ed.,  by  Deacon. 
enacts,    "  That   if    any  person   shall  (5)  1  B.  &  Ad.  648. 

wilfully  or  maliciously  commit  any 
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held  that,  on  complaint  before  justices  of  non-payment  of  church-  Reg. 
rate,  the  jurisdiction  was  not  taken  away  by  a  mere  assertion  that  dodson. 
the  party  disputed  the  validity  of  the  *rate.  Assuming  even  that  [  •7io  ] 
the  justices  here  had  done  wrong,  it  does  not  follow  that  the  Court 
would  grant  a  criminal  information  against  them.  And  the  rule 
should  be  discharged  with  costs  to  be  paid  by  Pratt  and  Frankum. 
Pratt  is  evidently  the  person  employing  Frankum,  and  has  been 
guilty  of  barratry  and  maintenance  in  the  transactions  before  the 
Court ;  and,  in  such  a  case,  according  to  the  observation  of  Lord 
Abinoer,  C.  B.  in  Hay  ward  v.  Giffard  (i),  a  person  not  formally 
a  party  to  the  proceedings  may  be  subjected  to  costs.  At  any  rate, 
the  Court  may  exercise  that  authority  over  Frankum,  who  is  one 
of  its  attorneys,  and  has  gone  out  of  the  line  of  his  professional 
duty  in  these  disputes.  Rex  v.  Borron  (2),  where  this  Court  dis- 
charged a  rule  for  a  criminal  information  against  a  magistrate, 
with  costs  to  be  paid  by  the  attorney,  was  not  so  strong  a  case  as 
the  present. 

Erie  and  F.  V.  Lee,  contra  : 

First,  the  justices  had  no  jurisdiction.  Sect.  20  of  stat.  7  &  8 
Geo.  lY.  c.  80,  is  the  clause  which  meets  this  case.  Sect.  24 
applies  only  to  "  damage,  injury,  or  spoil,"  **  for  which  no  remedy 
or  punishment  is  hereinbefore  provided." 

(LiTTLBDALB,  J. :  Soct,  24  extcuds  to  cases  not  provided  for  by 
sect.  20 ;  for  it  inflicts  a  penalty  if  any  person  shall  "  wilfully  or 
maliciously  "  commit  damage  &c. ;  sect.  20  applies  only  to  damage 
done  **  unlawfully  and  maliciously.") 

At  any  rate,  the  proviso  of  sect.  24  includes  this  case.    If  there 

had  been  no  previous  user  of  the  alleged  right,  and  Keen  had 

been  found  cutting  the  wood  by  moonlight,  the  magistrates,  on 

hearing  the  information,  might  not  *have  been  bound  to  allow       [  'tii  ] 

that  he  acted  under  a  claim  of  right  merely  because  he  said  so. 

But  here  the  party  did  the  act  openly,  asserting  his  claim  at  the 

time ;  and  the  right  advanced  by  him  had  been  maintained  in  an 

action  some  years  before;  and  there  had  been  some  attempts  to 

use  it  subsequently.     The  injunctions  obtained   ex  parte  decide 

nothing ;  but  they  show  that  a  litigation  is  depending,  the  result 

of  which  may  possibly  be  an  issue  to  try  this  very  right.     The 

(1)  4  M.  ft  W.  194.  (2)  22  B.  B.  447  (3  B.  ft  Aid.  432). 
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Reg.  present  case,  therefore,  comes  within  the  rule  stated  m  Paley  on 
DoDsoN.  Convictions,  p.  54  (i),  that  where  title  to  property  is  in  question 
the  summary  jurisdiction  is  ousted ;  and  resembles  the  Anontfnufus 
case  mentioned  in  p.  59,  note  (1)  of  the  same  work,  where  the 
Court  granted  a  rule  nisi  for  a  criminal  information  against  a 
magistrate  who  had  convicted  under  such  circumstances.  Supposing 
this  rule  to  be  dismissed,  Pratt  and  Frankum  cannot  be  subjected 
to  costs,  not  being  parties  to  the  application:  and,  if  this  were 
otherwise,  the  Court  would  not  take  a  step  against  Frankum 
calculated  to  intimidate  persons  exercising  the  duty  of  attorneys. 

Cnr.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  points  discussed,  his  Lordship  said  : 

We  think  that  the  justices  undoubtedly  had  jurisdiction,  because 
the  proceeding  was  undt  r  sect.  24  of  stat.  7  &  8  Geo.  lY.  c.  SO, 
and  not  under  sect.  20 ;  and  under  sect.  24  damage  to  the  amount 
of  only  &d.  warrants  a  summary  conviction.  As  to  the  claim  of 
right,  the  magistrates  exercised  their  judgment,  as  they  were 
[  *712  ]  entitled  *to  do,  and  were  of  opinion  that  the  act  in  question  was 
not  done  in  the  bond  fide  exercise  of  what  the  party  supposed  to 
be  his  right.  It  appears  that  in  1820  this  alleged  right  was  set 
up  by  parties  in  the  situation  of  Keen ;  and,  on  a  trial  bringing 
it  into  question,  the  president  and  scholars  obtained  a  verdict. 
That  decision  was  acquiesced  in  for  some  time ;  but,  last  year,  new 
trespasses  were  begun.  Lijunctions  were  obtained  against  some 
of  the  parties,  and  they  desisted ;  but  others  continued  trespassing, 
and  injunctions  were  obtained  against  them  also;  and  at  this 
period  Keen  appears  for  the  first  time  to  have  done  the  acts  which 
were  complained  of  before  the  justices.  An  extensive  mischief  was 
going  on ;  and  the  magistrates  were  of  opinion  that  the  cutting  of 
the  wood  by  Keen  was  done  when  he  did  not  believe  that  he  had 
any  right,  and  for  the  purpose  of  exciting  others  to  do  the  same. 
The  magistrates,  in  the  course  of  the  proceedings  before  them, 
repeatedly  asked  what  right  could  be  shown,  and  received  no 
answer.  The  decision  in  favour  of  the  College  on  this  subject 
had  been  notorious;  but  nevertheless  the  trespasses  were  renewed 
and  spoliation  persisted  in.  There  must  be  some  limit  to  such  a 
course.  It  appears  that  great  quantities  of  the  wood  were  taken, 
carried  in  procession  in  a  riotous  manner,  and  bartered  for  beer ; 

(1)  3rd  ed. 
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and  there  is  great  reason  to  think  that  Pratt,  who  had  been  more  Rbg. 
than  once  convicted  of  trespasses  in  the  wood,  excited  these  pro-  dodson* 
ceedings*  The  magistrates  who  heard  the  information  against 
Keen  were  empowered  to  form  their  judgment  on  these  circum- 
stances: and  it  is  impossible  to  say  that  they  were  wrong  in 
pronouncing  the  act  complained  of  to  be  a  pertinacious  trespas&ingi 
They  deny  any  improper  motive ;  nor  indeed  is  this  strongly 
imputed. 

The  rule  must,  therfeore,  be  discharged,  and,  being  applied  for  t  7is  ] 
against  magistrates,  with  costs.  It  was  contended  that  Pratt  should 
be  liable  for  these;  but,  he  not  being  a  party  to  the  rule,  we 
cannot  so  visit  him.  There  is  no  authority  for  such  a  proceeding. 
Then  as  to  Frankum :  his  conduct  was  extremely  blameable,  parti- 
cularly at  the  time  when,  upon  the  magistrates  adjourning  a  case, 
he  said,  in  the  presence  of  a  number  of  persons,  that  the  people 
charged  with  trespass  would  go  back  to  the  wood  and  help  them- 
selves. We  think,  however,  that  the  magistrates  might  have 
vindicated  their  own  authority  on  that  occasion :  Frankum  has 
not  been  called  upon  to  answer  this  matter ;  and  it  happened  at 
a  different  time  from  that  to  which  the  present  application  relates. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  these  parties 
should  not  be  called  upon  for  costs  upon  the  present  rule.  The 
rule  will  be  discharged  with  costs,  but  without  any  special  order  as 

to  the  payment. 

Rule  discharged  with  costs. 


u 


DOE  n.  THOMAS   EVANS  v.  DAVID   EVANS  and 

Others.  Jan^i. 

(9  Adol.  &  Ellis,  719—727  ;  S.  C.  1  P.  &  D.  472 ;  8  L.  J.  (N.  S.)  Q.  B.  212.)  [  719  ] 

Tenant  by  demise  to  him  and  his  heirs  for  lives  devised  as  follows  (after 
legacies  of  monej'  and  furniture) :  *'  I  give,  bequeath,  and  devise  to  my 
wife  A.  all  my  money,  securities  for  money,  goods,  chattels,  and  estate  and 
effects  of  what  nature  or  kind  soever,  and  wheresoever  the  same  may  be 
at  the  time  of  my  death."  And  I  appoint  my  said  wife  executrix.  The 
heir-at-law  was  not  mentioned  in  any  part  of  the  wUl. 

Held,  that  by  the  word  "estate"  the  residue  of  the  term  passed  to 
the  widow. 

Ejectment  for  messuages,  land,  &c.,  in  Carmarthenshire.  On 
the  trial  before  Coleridge,  J.  at  the  Carmarthen  Spring  Assizes, 
1887,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  eldest 
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Do^d.       son  and  heir-at-law  of  Daniel  Evans;   the  defendants,  under  a 
„.  devise  by  Ann  Evans,  widow  of  the  said  Daniel. 

BvANs.  Daniel  Evans  held  the  premises  in  question  (a  farm)  under  a 

lease  thereof,  granted  by  John  Bartlett  Allen  to  him  and  his  heirs 
for  certain  lives,  which  were  not  extinct  when  this  action  was 
brought.  The  premises  were  described  as  a  messuage,  tenement, 
and  lands  with  the  appurtenances.  The  lease  contained  a  cove- 
nant by  Daniel  Evans,  ''that  he  the  said  D.  E.  and  his  heirs 
shall  not  nor  will  not  at  any  time  during  the  said  term  sell,  alien, 
assign,  or  transfer  this  indenture  of  lease  or  the  premises  hereby 
demised,  or  any  part  thereof,  or  his  or  their  estate  and  interest 
herein,  for  all  or  any  part  of  the  said  term,  without  the  leave  or 
licence  in  writing  of  the  said  John  Bartlett  Allen,  his  heirs  and 
assigns,  for  that  purpose  first  had  and  obtained.*'  And  there  was 
a  proviso  that,  if  Daniel  Evans  or  his  heirs  should,  during  the  term, 
sell,  alien,  or  transfer,  &c.  (as  above),  without  the  leave  &c.,  the 
lease,  and  the  term  thereby  granted,  should  cease,  determine,  and 
be  void,  and  it  should  be  lawful  for  the  lessor,  his  heirs,  &c.,  to 
re-enter. 

Daniel  Evans,  being  in  possession  under  the  above  lease,  made 

[  •730  ]  his  will  as  follows.  "  I  give  and  bequeath  *to  my  son  John  Evans 
the  sum  of  50L  I  give  and  bequeath  to  my  daughter  Margaret 
Evans  the  sum  of  50L  I  give  and  bequeath  to  my  son  David 
Evans  the  sum  of  50<.  And  my  will  and  meaning  is,  that  the 
said  several  sums  of  501.  each  be  paid  to  them  respectively  when 
they  attain  the  age  of  twenty-one  years  or  day  of  marriage.  Also 
I  give  and  bequeath  *'  (bequest  of  household  furniture  to  the  said 
John,  Margaret,  and  David,  to  be  provided  for  them  by  the  execu- 
trix after-named,  on  their  attaining  twenty-one,  or  marrying). 
**Also  I  give,  bequeath,  and  devise  unto  my  beloved  wife,  Ann 
Evans,  all  my  money,  securities  for  money,  goods,  chattels,  and 
estate  and  effects,  of  what,  nature  or  kind  soever,  and  wheresoever 
the  same  may  or  shall  be  at  the  time  of  my  death.  And  I  do 
nominate,  constitute,  and  appoint  my  said  wife  sole  executrix  of 
this  my  last  will  and  testament,  subject  to  my  funeral  expenses, 
the  above  legacies,  and  all  my  just  debts,  hereby  revoking  '*  &c. 
(revocation  of  all  former  wills).     ''  In  witness  '*  &c. 

Ann  Evans  survived  Daniel  Evans,  continued  in  possession, 
devised  the  lands  now  in  dispute,  and  died.  The  question  was, 
whether  or  not  these  lands  had  passed  to  her  by  Daniel  Evans's 
will.    A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move  to 
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enter  a  nonsuit  or  a  verdict  for  the  defendants.     In  the  ensuing       Bosd. 
Term  a  rule  nisi  was  obtained  according  to  the  leave  reserved.  |.. 


[After  argument,  the  Court  took  time  for  consideration.] 


Evans. 


Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  727  ] 

The  question  was,  whether,  under  the  circumstances  of  this  will, 

it  was  to  be  considered  that  the  heir-at-law  was  passed  over,  and 

the  testator's  interest  in  the  lands  devised  to  Ann  Evans,  through 

whom  the  defendants  claimed.     And  we  think,  adverting  to  the 

doctrine  of  Lord  Hardwickb  in  Tilley  v.  Simpson  (i),  that  of  Lord 

Eenyon  in  Jongsma  v.  Jongsma  (2),  and  the  later  cases  in  which  the 

same  principle  has  been  acted  upon  as  in  those  decisions,  that  the 

realty  does  pass  by  the  word  '*  estate  "  in  this  will,  the  term  used 

being  capable  of  passing  it,  and  the  accompanying  words  being 

satisfied  by  reference  to  the  personal  property.      The  rule  will 

therefore  be  absolute. 

Ride  absolute. 


Case  op  LEONARD  WATSON  and  Ochers.  mg. 

(9  Adol.  &  Ellis,  731—808;    S.  0.   nom.   B.   v.  Batcheldor,  1  P.  &  D.  516;  ~" 

2  W.  W.  &  H.  19 ;  B.  v.  Wixon,  8  L.  J.  (N.  S.)  a  B.  129.)  L  ^'^  J 

At  common  law,  a  Judge  of  the  Court  of  King's  Bencli  may  grant  in 
Vacation  a  writ  of  liabeas  corpus  ad  subjiciendum,  returnable  immediate  at 
Chambers,  to  bring  up  the  body  of  a  party  in  custody  in  execution  of  a 
criminal  sentence. 

After  the  return  to  the  habeas  corpus  has  been  put  in  and  read,  it  is 
considered  as  filed ;  but  the  Court  has  nevertheless  power  to  amend  it. 

The  return  to  a  habeas  corpus,  directed,  to  the  gaoler  of  Liverpool,  set 
out  a  statute  of  Upper  Canada  (passed  after  stat.  5  Geo.  IV.  c.  84),  to 
enable  the  Government  thereof  to  extend  a  conditional  pardon  to  persons 
concerned  in  the  late  insurrection,  whereby  it  was  enacted  that,  on  the 
petition  of  any  person  charged  with  high  treason  there  committed,  pre- 
ferred, before  arraignment,  to  the  Lieutenant-Governor,  confessing  such 
person's  guilt,  and  praying  for  pardon,  the  Lieutenant-Governor  might 
grant  a  pardon  on  such  conditions  as  might  appear  proper,  which  pardon 
was  to  have  the  effect  of  an  attainder  for  high  treason,  so  far  as  regarded 
realty  and  personalty;  and  that,  where  a  person,  pardoned  on  condition 
of  transportation  or  banishment  from  the  province,  should  return,  contrary 
to  the  condition,  this  should  be  a  capital  felony;  the  return  also  set  out 
other  statutes  (passed  after  stat.  5  Goo.  IV.  c.  84),  whereby  it  appeared 
that  both  transportation  and  banishment  were  inflicted  in  certain  cases  by 
the  criminal  law  of  Upper  Canada,  and  that  they  were  also  imposed  as  com- 
mutations for  the  punishment  of  death  in  cases  of  capital  conviction ;  the 
place  of  transportation,  in  either  case,  to  be  declared  under  the  sign 
TT^ftTmtt.1  of  the  Lieutenant-Governor.     The  return  then  stated  that  ti^ 

(1)  1  B.  B.  677,  n.  (2  T.  B.  059,  n.).  (2)  1  Cox,  362. 
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Leokabd  prisoner,  liaving  been  indicted  for  high  treason,  had,  before  arraignment, 

Watsom*b  petitioned,  confessed,  and  prayed  for  pardon,  and  had  been  pardoned  on 

^^^^  condition  of  being  transported  for  his  life  to  Van  Diemen's  Lajid,  to  which 

he  had  assented ;  that,  there  being  no  means  of  transporting  him  thither 
directly  from  Upper  Canada,  it  was  necessary  to  take  him  to  Quebec,  in 
Lower  Canada,  being  the  most  convenient  place  for  the  purpose ;  and  Uiat 
he  was  conveyed,  by  warrant  of  the  Lieutenant-Grovernor  of  Upper  Canada, 
to  Lower  Canada ;  and,  on  his  arrival  there,  was,  by  the  wanant  of  the 
Governor  of  Lower  Canada,  delivered  into  the  custody  of  the  sheriff  of 
Quebec,  for  safe  keeping  till  he  could  be  transported ;  that,  there  being  no 
means  of  conveying  the  prisoner  directly  from  Lower  Canada  to  Van 
Diemen^s  Land,  it  was  necessary  to  convey  him  to  England,  to  be  taken 
thence  to  Van  Diemen's  Land ;  and  that,  by  letters  patent  of  the  Queen 
under  the  Great  Seal  of  Lower  Canada,  the  master  of  the  bark  C.  wa» 
commanded  to  receive  the  prisoner  from  the  sheriff  of  Quebec,  and  carry 
him  to  such  part  of  Great  Britain  as  should  seem  fit  to  the  Queen,  that  he 
might  be  thence  transported  to  Van  Diemen's  Land,  and  to  deliver  him,  in 
England,  to  the  custody  of  such  person  as  should  be  authorized  to  receive 
him ;  that  the  master  received  him  from  the  sheriff,  and  carried  him  to 
Liverpool,  which  place  seemed  fit  to  the  Queen,  and  was  the  most  con- 
venient in  that  behalf ;  and,  there  not  being  means  ready  to  convey  him 
to  Van  Diemen's  Land,  it  was  necessary  to  place  him  in  safe  custody  till 
means  could  be  provided ;  and  that,  the  gaol  of  Liverpool  being  the  most 
fit  custody,  the  master  delivered  him  to  the  gaoler,  who  kept  him  in  custody, 
while  such  means  were  preparing :  Held,  a  good  return.    Eor 

(1)  The  provincial  Legislature,  under  stat.  31  GFeo.  HI.  c.  31  (1),  had 
the  power  to  pass  laws  for  transportation  extra  fines,  which  power  is 
recognized  in  stat.  5  Geo.  IV.  c.  84,  s.  17  (2) ;  and  they  might  empower  the 
Governor  to  pardon  on  such  conditions  * '  as  might  appear  proper. ' '   Therefore 

(2)  The  condition  of  transportation  might  here  be  legally  annexed  to  the 
pardon,  with  the  prisoner's  assent. 

(3)  The  Crown  had  a  right  to  enforce  the  condition ;  and  the  Queen's 
subjects,  without  the  province  of  Upper  Canada,  were  justified  in  assisting, 
the  province  not  being  a  foreign  country. 

(4)  It  was  not  necessary  that  the  return  should  specially  set  out  the 
documents  referred  to. 

(5)  The  Crown  might  appoint  Van  Diemen's  Land  as  a  place  of  trans- 
portation, and  the  Court  would  presume  that  proper  steps  had  been  taken 
for  the  prisoner's  reception  there. 

A  similar  return  held  good,  where  the  condition  was  transportation  for 
fourteen  years  from  the  prisoner's  arrival  in  Van  Diemeu's  Land. 

The  like,  where  the  returns  stated  capital  convictions  for  high  treason  and 
felony,  and  commutations  of  the  sentences,  not  specifying  the  treason  or  felony. 

Held,  also,  that  the  return  must  be  taken  to  be  true  on  the  motion  to 
discharge  out  of  custody;  and  need  not  be  verified  by  affidavit.  Qucere, 
whether  there  be  any  and  what  mode  (other  than  by  action)  of  impeaching 
the  truth  of  such  a  return,  or  of  introducing  new  matter  ? 

It  appeared,  on  affidavit,  that  in  the  mandatory  part  of  the  letters  patent 
addressed  to  the  master  of  the  bark,  the  prisoner's  name  was  omitted, 
though  it  stood  in  the  recital ;  and  that  the  return,  as  originally  drawn, 
had  set  out  the  letters  patent,  which  were  also  incorrect  in  other  particulars; 

(1)  Bepealed   (with   exceptions)  S.      See  also  20  &  21  Vict,  c  3,  and  S.  L.  B. 
L.  E.  Act,  1872.— E.  C.  Act,  1892.— E.  0. 

(2)  Eepealed  S.  L.  E.  Act,   1873. 
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but  that  the  present  return,  stating  the  substance  as  above,  had  been  drawn       Lbonabd 
by  counsel,  and  filed  instead  of  the  original  return.  Watson's 

Held,  that  the  gaoler  might  substitute  a  return  drawn  by  counsel  for         Cask. 
that  originally  prepared. 

It  appearing  by  affidavit  that  the  omission  of  the  name  was  unknown  to 
the  gaoler,  an  attachment  against  him  was  refused,  though  the  Court 
considered  him  blameable  for  negligence. 

Held,  that  the  letters  patent  were  immaterial ;  but  that,  had  the  return 
been  intentionally  false,  the  gaoler  would  not  have  been  protected  by  the 
immateriality,  nor  by  the  circumstance  that  the  prisoner  had  not  been 
injiLred  by  the  falsehood. 

In  the  last  Vacation  twelve  writs  of  habeas  corpus  were  obtained, 
on  application  to  Littledale,  J.  at  Chambers,  severally  directed  to 
the  person  or  persons  having  the  *custody  of  Leonard  Watson,  [  *782  ] 
John  Goldsbury  Parker,  Randall  Wixon,  James  Brown,  Finlay 
Malcolm,  Robert  Walker,  Ira  Anderson,  John  Grant,  William  Alves, 
Paul  Bedford,  Lynus  Wilson  Miller,  and  William  Reynolds,  and 
commanding  such  person  or  persons  to  bring  the  body  of  the  party 
before  the  Lord  Chief  Justice,  or  such  other  Judge  as  should  be  at 
Chambers,  immediately  after  the  receipt  of  the  writ,  together  with 
the  day  and  cause  of  his  being  taken  and  detained,  to  undergo  &c. 
The  writs  were  dated  26th  November,  2  Victoria  (the  last  day  of 
Michaelmas  Term,  1888),  and  were  obtained  on  the  aflBdavits  of 
Joseph  Hume  and  John  Arthur  Roebuck,  Esquires,  stating  that 
the  prisoners  (some  of  whom  were  referred  to  in  one  aflSdavit,  and 
some  in  the  other)  were,  as  the  deponents  believed,  illegally  detained 
in  the  borough  gaol  of  Liverpool,  having  been  brought  to  Liverpool 
from  Upper  Canada  contrary  to  their  wishes,  some  not  having  been 
tried  or  sentenced,  and  some  not  having  been  legally  accused  or 
called  on  to  plead. 

On  Saturday,  12th  January,  in  this  Term,  Sir  J.  Campbell^ 
Attorney- General,  having  mentioned  the  case  in  Court,  it  was 
agreed  by  the  counsel  on  both  sides  that  the  prisoners  should  be 
brought  up,  and  the  validity  of  the  *return8  discussed,  in  full  [  *^^3  ] 
Court ;  Lord  Denman,  Ch.  J.  saying  that,  had  the  case  been 
argued  at  Chambers,  it  would  have  been  thought  right  that  other 
Judges,  besides  the  one  sitting  at  Chambers,  should  attend  the 
hearing;  and  that  it  was  unnecessary  to  go  through  the  form 
of  bringing  the  prisoners  up  at  Chambers  and  adjourning  to  the 
full  Court. 

In  the  same  Term,  Monday,  14th  January,  the  prisoners  were 
brought  up  in  full  Court  (i).     The  returns  were  then  put  in.     The 

(1)  Before  Lord  Denman,  Ch.  J.,  Littledale,  Williams,  and  Coleridge,  J  J. 
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Stat.  Upper 

Canadaf 

1  Vict.  c.  10. 


Leovabd     return  in  the  case  of  Leonard  Watson  was  read,  which  was  as 
Watson's     .  « 
Casbl        follows : 

*'  I,  William  Batcheldor,  keeper  of  her  Majesty's  gaol  of  and  for  the  borough 
of  Liverpool,  in  the  writ  to  this  schedule  annexed  named,  do  certify  and  return, 
in  obedience  to  the  said  writ,  that,  bj'  a  certain  statute  of  her  Majesty's  province 
of  Upper  Canada  in  North  America  (1),  intituled  *  An  Act  to  enable  the  Govern- 
ment of  this  province  to  extend  a  conditional  pardon  in  certain  cases  to  persons 
who  have  been  concerned  in  the  late  insurrection,'  made  and  passed  in  the  first 
year  of  the  reign  of  her  present  Majesty,  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  legislative  council  and  assembly  of 
the  said  province,  under  and  by  virtue  of  a  certain  Act  of  Parliament,  made 
and  passed  in  the  thirty-first  year  of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled  *  An  Act  to  repeal  certain  parts  of  an  Act  passed  in  the 
fourteenth  year  of  his  Majesty's  reign,  intitul^  ''An  Act  for  making  more 
effectual  provision  for  the  government  of  the  province  of  Quebec  in  North 
America,"  and  to  make  further  provision  for  the  government  of  the  said  pro- 
vince,' and  which  first-mentioned  statute  was  duly  passed  by  the  legislative 
council  and  assembly  of  the  said  province  of  Upper  Canada,  and  assented  to  in 
her  Majesty's  name  by  the  person  who  had  been  appointed,  and  was,  at  the 
time  of  passing  the  said  first-mentioned  statute  as  aforesaid,  by  her  Majesty  (2), 
to  be  the  Qovemor  of  the  said  province  of  Upper  Canada,  it  was,  among  other 
things,  enacted  (3)  that  upon  the  petition  of  any  pei-son  charged  with  high 
treason  committed  in  the  said  province,  preferred  to  the  Lieutenant-Oovemor 
before  the  arraignment  of  such  prisoner  (4),  and  praying  to  be  pardoned  for  his 
offence,  it  should  and  might  be  lawful  for  the  Lieutenant-Governor  of  the  said 
province,  by  and  with  the  advice  and  consent  of  the  executive  council  thereof, 
to  grant,  if  ''Kt  should  seem  fit,  a  pardon  to  such  person,  in  her  Majesty's  name, 
upon  such  terms  and  conditions  as  might  appear  proper ;  which  pardon,  being 
granted  under  the  Great  Seal  of  her  Majesty's  said  province,  and  reciting  in 
substance  the  prayer  of  such  petition,  should  have  the  same  effect  as  an  attainder 
of  the  person  therein  named  for  the  crime  of  high  treason,  as  far  as  regarded 
the  forfeiture  of  his  estate  and  property,  real  and  personal.  And  I  do  further 
certify  that,  after  passing  the  said  first-mentioned  statute,  to  wit  at  a  special 
session  of  (tyer  and  terminer  and  gaol  delivery,  begun  and  holden  at  Toronto, 
in  the  home  district  of  the  said  province,  on  Thursday  the  8th  day  of  March, 
in  the  first  year  of  the  reign  of  her  said  Majesty,  before  the  Honourable  John 
Beverley  Hobinson,  Chief  Justice  of  the  said  province,  and  others,  his  fellows, 
justices  and  commissioners  of  our  said  Lady  the  Queen,  under  and  by  virtue  of 
her  said  Majesty's  commission  under  the  Great  Seal  of  the  said  province,  issued 
in  pursuance  of  another  statute  (5)  of  her  Majesty's  said  province  duly  passed 
in  the  same  manner  and  by  the  same  authority  as  the  said  first-mentioned 
statute,  on  the  12th  day  of  January  in  the  first  year  of  her  Majesty's  reign,  and 
intituled  *  An  Act  to  provide  for  the  more  effectual  and  impartial  trial  of  persons 
charged  with  treason  and  treasonable  practices  committed  in  this  province,'  the 
said  Leonard  Watson  was  indicted  for  the  crime  of  high  treason ;  and,  before 
the  arraignment  of  the  said  Leonard  Watson,  he,  the  said  Leonard  Watson, 
humbly  petitioned  the  Lieutenant-Governor  of  the  said  province,  in  accordance 
witli  the  said  statute  first  herein  mentioned,  confessing  his  guilt  of  the  treason 
charged  against  him  as  aforesaid,  and  professing  his  penitence,  and  praying  for 

(1)1  Vict.  c.  10.  (Passed  6th  March,  (4)  Sic  in  return ;  "  person  "  in  the 

1838.)  statute. 

(2)  Sic,  (5)  Stat.,  Upper  Canada,  1  Vict  c  2. 

(3)  Sect  1. 


[  *734  ] 


Watson 
indicted. 


Petition. 
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the  merciful  consideration  of  bis  case,  and  that  her  Majesty's  gracious  pardon 
might  be  extended  to  him  upon  such  conditions  as  the  said  Lieutenant-Govemor 
of  the  said  province,  by  and  with  the  advice  of  the  said  executive  council,  should 
see  fit :  and  the  said  Lieutenant-Governor,  by  and  with  the  advice  of  the  said 
executive  council,  did,  in  her  said  Majesty's  behalf,  consent  that  mercy  should 
be  extended  to  him,  the  said  Leonard  Watson,  upon  the  conditions  following ; 
(that  is  to  say)  that  the  said  Leonard  Watson  be  transported,  and  renuiin  trans- 
ported, to  her  Majesty's  penal  colony  of  Van  Diemen's  Land,  for  and  during 
the  term  of  his  natural  life ;  to  which  terms  and  condition  the  said  Leonard 
Watson  did  assent ;  and  the  said  Lieutenant-Governor  did  thereupon,  in  her 
Majesty's  name,  on  the  22nd  of  October  in  the  year  of  our  Lord  1838  aforesaid, 
by  letters  patent  under  the  Great  Seal  of  the  said  province  of  Upper  Canada, 
dated  the  day  and  year  last  aforesaid,  pardon,  remit,  and  release  the  said 
Leonard  Watson  of  and  from  all  and  every  punishment  whatsoever  which  might 
be  inflicted  upon  him,  the  said  Leonard  Watson,  by  reason  of  the  treason  so  as 
aforesaid  confessed  by  him,  upon  condition,  nevertheless,  that  he,  the  said 
Leonard  Watson,  should  be  transported,  and  remain  transported,  to  the  said 
penal  colony  of  Van  Diemen's  Land,  for  and  during  the  term  of  his  natural 
life.  And  '"'I  do  further  certify  and  return  that,  there  being  no  means  of  trans- 
porting the  said  Leonard  Watson  directly  from  Upper  Canada  aforesaid  to  Van 
Diemen's  Land  aforesaid,  it  became  and  was  necessary  to  take  him  to  Quebec 
in  her  Majesty's  province  of  Lower  Canada  in  North  America,  for  the  purpose 
of  carrying  the  said  condition  in  the  said  pardon  into  effect,  the  said  place  called 
Quebec  being  the  readiest  and  most  convenient  place  for  that  purpose :  where- 
upon, and  in  order  to  carry  the  said  condition  into  effect,  the  said  Leonard 
Watson  was,  after  the  said  pardon,  conveyed,  by  the  authority  and  warrant  of 
the  said  Lieutenant-Governor  of  Upper  Canada,  from  the  said  province  of  Upper 
Canada  imto(l)  the  said  province  of  Lower  Canada,  and  was  there,  upon  his 
arrival  in  Lower  Canada  aforesaid,  by  virtue  of  a  warrant,  in  that  behalf,  of 
Sir  John  Colborne,  Governor  of  the  said  province  of  Lower  Canada,  delivered 
into  the  custody  of  the  sheriff  of  the  district  of  Quebec  in  Lower  Canada  afore- 
said, for  safe  keeping,  until  he  could  be  transported  according  to  the  said  con- 
dition, the  same  being  the  proper  and  most  convenient  custody  in  that  behalf. 
And  I  do  further  certify  and  return  that,  there  not  being  any  means  of  con- 
veying the  said  Leonard  Watson  directly  from  Lower  Canada  aforesaid  to 
Van  Diemen's  Land  aforesaid,  according  to  the  said  condition,  it  became  and 
was  necessary,  in  order  to  carry  the  said  condition  into  effect,  to  convey  the 
said  Leonard  Watson  to  England,  to  be  taken  from  thence  to  Van  Diemen's 
Land,  in  fulfilment  of  the  said  condition :  and  thereupon  afterwards,  to  wit  on 
the  17th  day  of  November,  1838,  by  certain  letters  patent  of  our  said  Lady  the 
Queen,  bearing  date  the  day  and  year  last  aforesaid,  and  sealed  with  the  Great 
Seal  of  the  province  of  Lower  Canada,  and  directed  to  one  Digby  B.  Morton, 
master  of  the  bark  Captain  Boas,  our  said  Lady  the  Queen  commanded  the  said 
master  to  receive  the  said  Leonard  Watson  from  the  said  sheriff  of  the  district 
of  Quebec,  in  the  said  province  of  Lower  Canada,  in  whose  custody  the  said 
Leonard  Watson  then  was  as  aforesaid ;  and  that  the  said  master  should  forth- 
with transport  and  convey,  or  cause  to  be  transported  and  conveyed,  the  said 
Leonard  Watson  to  such  pai-t  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England  as  to  our  said  Lady  the  Queen  might  seem  fit,  to  the 
end  that  the  said  Leonard  Watson  might  be  thence  again  transported  to  her 
Majesty's  said  penal  colony  of  Van  Diemen's  Land,  according  to  the  said  con- 
dition in  the  said  pardon ;  and  that  the  said  master  should  there,  to  wit  in 
England  aforesaid,  deliver  the  body  of  the  said  Leonard  Watson  into  the  custody 
of  such  person  or  persons  as  might  be  lawfully  authorised  to  receive  the  same. 

(1)  Seeposty  p.  689,  n. 


Leonard 

Watson's 
Case. 

Pardon,  on 
terms  assented 
to  by  W. 


[  '736  ] 


Removal  to 

Lower 

Canada. 

Governor's 
warrant. 
Upper 
Canada. 

Governor's 
warrant, 
Lower 
Canada. 

Removal  to 
England 
became 
necessary. 


Queen's 
letters  patent. 


664 


1889.     Q.  B.     9  AD.  &  EL.  735—787. 


[R.B. 


Lbonabd 

Watson's 

Case. 

Removal  to 
England. 

[  'Tse  ] 


Detention  at 
Liverpool. 


And  I  do  further  certify  and  return,  in  obedience  to  the  said  writ,  that  the  said 
Digby  B.  Morton,  so  being  master  of  the  said  bark,  did,  in  obedience  to  the 
said  last-mentioned  letters  patent,  receive  the  body  of  the  said  Leonard  Watson 
from  the  said  sheriff  of  the  said  district  of  Quebec,  and  take  him  on  board  the 
said  bark,  and  bring  him  to  Liverpool  in  England  aforesaid,  the  same  being  a 
place  which  seemed  fit  ^^  her  said  Majesty,  and  which  was  the  most  proper 
and  convenient  in  that  behalf,  to  the  end  that  the  said  Leonard  Watson  might 
be  thonce  again  transported  to  Van  Diemen's  Land,  as  aforesaid :  And,  the  said 
Digby  B.  Morton  having  arrived  with  the  said  ship  at  Liverpool  as  aforesaid,  to 
wit  on  the  17th  day  of  December  last,  with  the  said  Leonard  Watson  on  board 
thereof,  and  there  not  being  the  means  immediately  ready  for  corve3ring  him 
from  Liverpool  aforesaid  to  Van  Diemen's  Land  as  aforesaid,  it  became  and 
was  necessary  that  the  said  Leonard  Watson  should  be  placed  in  some  safe 
custody  until  the  means  could  be  provided  for  conveying  him  to  Van  Diemen's 
Land  as  aforesaid  :  And,  the  said  gaol  of  and  for  the  said  borough  of  Liverpool 
being  the  fittest  and  most  convenient  place  for  that  purpose,  he,  the  said  Digby 
B.  Morton,  did,  on  the  day  and  year  last  aforesaid,  deliver  the  said  Leonard 
Watson  into  my  custody  at  Liverpool  aforesaid ;  and  I  have  kept  him  in  my 
custody  whilst  means  have  been  and  are  preparing  with  all  possible  dispatch 
for  the  causing  the  said  Leonard  Watson  to  be  transported  to  Van  Diemen's 
Land  as  aforesaid.  And  these  are  the  causes  of  my  detaining  the  said  Leonard 
Watson  in  my  custody,  and  whose  body  I  have  ready,  as  by  the  said  writ  I  am 
commanded." 


[  *737  ] 


Sir  John  Campbell^  Attorney-General,  Sir  W.  M.  Rolfe,  Solicitor- 
General,  Sir  F.  Pollock  and  Wightman  appeared  for  the  Crown,  and 
HiU,  Falconer^  Roebuck  and  Fry  for  the  prisoner. 

The  Counsel  for  the  Crotcn  : 

The  prisoners  must  be  remanded  upon  a  preliminary  objection. 
This  is  not  a  case  in  which  a  Judge  in  Vacation  can  issue  a  writ  of 
habeas  corpus  returnable  before  himself  at  Chambers.  The  question 
is  important,  with  a  view  to  the  general  law  on  the  subject ;  but 
the  prisoners,  if  the  objection  prevail,  will  not  suffer  by  it ;  as  the 
objections  to  the  returns  may  be  discussed  on  a  different  course  of 
proceeding.  A  motion  for  a  habeas  conyus  at  common  law  must  be 
made  in  Term  time,  and  reasons  stated  for  the  motion.  This 
appears  from  IIobhouse*s  case  (i),  and  the  authorities  there  cited. 
Now  the  writ  in  the  present  instance  must  be  considered  as  one  at 
common  *law ;  for  it  is  not  authorized  by  any  statute.  The  Habeas 
Corpus  Act,  stat.  81  Car.  II.  c.  2,  does  not  apply  to  such  a  case. 
The  prisoners  are  here  committed  in  execution.  Sect.  1  of  stat. 
81  Car.  II.  c.  2,  shows  that  the  grievance  which  that  statute  was 
intended  to  redress  was  the  delay  of  the  trial  of  prisoners  committed 
on  criminal  charges.  Sect.  2  directs  that,  where  the  commitment 
is  not  for  treason  or  felony,  plainly  and  specially  expressed  in  the 
(1)  22  E.  R.  443  (3  B.  &  Aid.  420;    2  Chitty,  215). 
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warrant  of  commitment,  the  prisoner  shall  be  brought  before  the  Leonard 
Lord  Chancellor,  the  Lord  Keeper  of  the  Great  Seal,  or  the  Judges  casb. 
or  Barons  of  the  Court  from  whence  the^  writ  shall  issue,  or  such 
other  person  or  persons  before  whom  the  writ  shall  be  made  return- 
able :  and,  by  sect.  3,  if  any  person  be  committed  or  detained  for 
any  crime,  unless  for  felony  or  treason  plainly  expressed  in  the 
warrant,  in  the  Vacation  time,  and  out  of  Term,  it  shall  be  lawful 
for  the  person  or  persons  so  committed  or  detained  {**  other  than 
persons  convict  or  in  execution  by  legal  process  ")  to  complain  to 
the  Lord  Chancellor  or  Lord  Keeper,  or  any  justice,  either  of  the  one 
Bench  or  of  the  other,  or  the  Barons  of  the  Exchequer  of  the  degree 
of  the  coif,  who,  on  request,  and  view  of  the  copy  of  the  warrant, 
or  oath  made  that  a  copy  is  denied,  are  to  award  the  Imbeaa  corpus 
under  the  seal  of  the  Court  to  which  the  Judge,  &c.,  belongs,  return- 
able immediate  before  the  said  Lord  Chancellor,  or  Lord  Keeper, 
or  such  justice,  &c.,  who  shall,  within  two  days  after  the  party  is 
brought  before  them,  discharge  him  on  his  recognizance  to  appear 
in  the  proper  Court ;  unless  it  appear  that  the  party  is  detained 
on  legal  process  for  matters  in  law  for  which  he  is  not  bailable. 
Sect.  7  provides  for  bringing  speedily  to  trial  parties  committed  for 
treason  or  felony  *plainly  or  specially  expressed  in  the  warrant.  [  •738  ] 
From  the  nature  of  these  provisions  it  is  clear  that  this  statute  relates 
only  to  parties  committed  on  a  criminal  charge  previously  to  trial. 
Then  stat.  56  Geo.  III.  c.  100  (commonly  called  Onslow's  Act) 
recites  (sect.  1)  that  stat.  31  Car.  II.  c.  2,  and  the  Irish  "  Act  for 
better  securing  the  liberty  of  the  subject"  (i),  "only  extend  to 
cases  of  commitment  or  detainer  for  criminal  or  supposed  criminal 
matter ;  "  and  enacts,  '*  That  where  any  person  shall  be  confined 
or  restrained  of  his  or  her  liberty,  (otherwise  than  for  some  criminal 
or  supposed  criminal  matter,  and  except  persons  imprisoned  for 
debt  or  by  process  in  any  civil  suit,)**  **  it  shall  and  may  be  lawful 
for  any  one  of  the  Barons  of  the  Exchequer,  of  the  degree  of  the 
coif,  as  well,  as  for  any  one  of  the  justices  of  one  Bench  or  the 
other,"  "  and  they  are  hereby  required,  upon  complaint  made  to 
them  by  or  on  the  behalf  of  the  person  so  confined  or  restrained,  if 
it  shall  appear  by  affidavit  or  affirmation  (in  cases  where  by  law  an 
affirmation  is  allowed)  that  there  is  a  probable  and  reasonable 
ground  for  such  complaint,  to  award  in  Vacation  time,  a  writ  of 
habeas  corpus  ad  subjiciendtim,  under  the  seal  of  such  Court,  whereof 
Jie  or  they  shall  then  be  Judges  or  one  of  the  Judges,  to  be  directed 
(1)  Iri^ll  st^t.  2J  &  22  Geo,  III,  c.  U, 
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Leonabd  to  the  person  or  persons  in  whose  custody  or  power  the  party  so 
Cabb.  confined  or  restrained  shall  be,  returnable  immediately  before  the 
person  so  awarding  the  same,  or  before  any  other  Judge  of  the 
Court  under  the  seal  of  which  the  said  writ  issued."  This  statute, 
therefore,  does  not  apply  to  detainers  under  execution  upon  criminal 
process,  but  to  such  cases  as  the  confinement  of  a  wife  by  her 

[  '739  ]      husband,  or  the  improper  carrying  away  of  a  child  *by  its  mother. 

.  (Coleridge,  J. :  In  Ex  parte  Beeching  (i)  the  statute  was  applied 
to  the  case  of  a  party  detained  upon  a  charge  of  smuggling.) 

That  was  a  commitment  merely  to  enforce  a  penalty,  which  was 
considered  as  a  civil  matter.  This  appears  by  the  authority  on 
which  Ex  parte  Beeching  (i)  was  decided,  Th^  Attorney-General  v. 
Bownian  (2). 

(Coleridge,  J. :  Are  you  justified  in  assuming  that  a  common  law 
habeas  corpus  ad  stibjiciendum  cannot  issue  in  Vacation  returnable 
in  Vacation  ?  In  3  Blackst.  Com.  131  it  is  said,  **  This  is  a  high 
prerogative  writ,  and  therefore  by  the  common  law  issuing  out  of 
the  Court  of  King's  Bench  not  only  in  Term  time,  but  also  during 
the  Vacation,  by  a  fiat  from  the  Chief  Justice  or  any  other  of  the 
Judges,  and  running  into  all  parts  of  the  King's  dominions :  for  the 
King  is  at  all  times  entitled  to  have  an  account,  why  the  liberty  of 
any  of  his  subjects  is  restrained,  wherever  that  restraint  may  be 
inflicted.  If  it  issues  in  Vacation,  it  is  usually  returnable  before 
the  Judge  himself  who  awarded  it,  and  he  proceeds  by  himself 
thereon;  unless  the  Term  should  intervene,  and  then  it  may  be 
returned  in  Court.") 

The  last  sentence  must  be  considered  as  applicable  only  to  writs 
under  stat.  31  Car.  II.  c.  2 ;  otherwise  the  doctrine  seems  unfounded. 

(The  Counsel  for  the  prisoners  stated  that  they  supported  the 
proceeding  as  one  at  common  law.) 

In  Brass  Crosby's  case  (3)  the  party  was  committed  by  a  warrant 
of  the  Speaker  of  the  House  of  Commons,  and  brought  before  the 
Court  of  Common  Pleas  by  habeas  corpus  moved  for  and  returnable 
in  Term  time  :  and  it  seems  to  have  been  understood  that  the  writ 
[  •740  ]       at  *common  law  could  not  be  taken  out  and  made  returnable  before 

(1)  28  R.  R.  224  (4  B.  &  C.  136).  (3)  2  W.  Bl.  754.     8,  C,  3  Wils,  188, 

(2)  2  Bos.  &  P.  532,  n, 
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a  Judge  in  Vacation.  For  the  reporter,  Sir  W.  Blackstone,  says,  ^»^»P 
at  the  end  of  the  report,  **  This  was  a  habeas  corpus  at  common  cas*. 
law.  An  application  had  been  made,  in  the  preceding  Vacation, 
to  Lord  Mansfield,  Chief  Justice  of  the  King's  Bench,  and  Lord 
Chief  Justice  De  Grey,  separately,  to  discharge  the  Lord  Mayor, 
and  Mr.  Alderman  Oliver,  who  was  in  the  same  situation,  by  a 
habeas  corpus,  under  the  statute  81  Gar.  II.  But  they  were  then 
remanded.''  Thus,  the  case  not  being  considered  within  stat. 
31  Car.  II.  c.  2,  and  the  common  law  remedy  being  therefore 
resorted  to,  that  was  attempted  by  an  application  in  Term  time. 

(Coleridge,  J.  referred  to  Crowley's  case  (i).) 

There  Lord  Eldon  decided,  upon  a  review  of  all  the  authorities, 
that  the  Court  of  Chancery  had  the  power  in  Vacation,  over-ruling 
Lord  Nottingham's  decision  in  Jenkes's  case  (2),  which  is  supposed 
to  have  been  the  cause  of  the  passing  of  stat.  81  Car.  II.  c.  2. 
Lord  Eldon's  decision  is  perfectly  consistent  with  the  doctrine  now 
contended  for  on  the  part  of  the  Crown.  Properly  speaking,  the 
three  common  law  courts  act  only  in  Term  time,  except  under 
particular  statutes :  but  the  Court  of  Chancery,  being  the  ojicina 
justitia,  is  always  open.  Here  the  writ,  though  tested  (by  fiction) 
in  Term  time,  is  returnable  before  a  Judge  at  Chambers  (3) ;  and, 
indeed,  it  is  doubtful  whether  even  the  teste  ought  to  have  been 
dated  in  Term  time ;  for,  although  ordinary  writs,  of  manj  kinds, 
may  be  so  tested,  yet,  where,  by  express  statute  or  defined  prac- 
tice, a  writ  ought  to  issue  *in  a  particular  Term,  such  fiction  is  [  •741  ] 
inadmissible:  Regina  v.  Ricketts{4).  Lord  Eldon,  in  Crowley's 
case  (6),  cites  Lord  Coke's  reading  on  Magna  Charta,  2  Inst.  58, 
55  (6),  and  2  Inst.  552(7),  and  4  Inst.  81,  182 ;  in  which  passages 
the  same  distinction  between  the  Court  of  Chancery  and  the  courts 
of  law  is  clearly  pointed  to  (8).  If  the  power  contended  for  existed 
at  common  law,  much  of  the  provisions  of  stat.  81  Car.  II.  c.  2,  and 

(1)  2  Swansi  1.  (8)  Lord  Eldon  adds,  *at  is  quite 

I'l)  6  How.  St.  Tr.  1189.     And  in  clear  here,  that  Lord  Coke,  when  he 

Crowley* 8  case,  2  Swanst.  12,  83.  wrote  the  fourth  volume  of  his  Insti- 

(3)  The  writs  were  not  marked  "per  tutes,  still  continued  of  opinion  that 
statutum  "  &c. ,  under  stat  31  Car.  II.  the  Court  of  King's  Bench  could  grant 
c.  2,  6.  3.  the  writ  only  in  Term  time ;  an  opinion 

(4)  8  Ad.  &  EL  951 ;  see  p.  955.  which  I  think  is  not  well  founded,  but 

(5)  2  Swanst  48,  &c.  which  it  is  extremely  difficult  to  deny 

(6)  On  stat.  9  Ken.  IH.  c.  29.  would  have  been  thought  well  founded, 

(7)  On  the  Articuli  super  Chartas,  at  the  time  when  Lord  Coke  wrote." 
28  Edw.  I.  stat  3,  c.  5.  2  Swanst.  50. 
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Lbonaju)     stat.  56  Geo.  III.  c.  100,  would  have  been  Buperfluous.     And  there  is 
Watsons  '  ^ 

Case.  good  reason  for  not  extending  the  remedy  by  writ  returnable  before 
a  single  Judge  to  cases  of  commitment  in  execution :  for  it  would 
be  inexpedient  that  a  single  Judge  at  Chambers  should  revise  the 
judgment  of  a  criminal  court.  In  4  Bac.  Abr.  117  (i),  Habeas 
Corpus,  (B),  1,  it  is  said,  "It  is  clear,  that  both  by  the  common 
law,  as  also  by  the  statute,  the  Courts  of  Chancery  and  King's 
Bench  have  jurisdiction  of  awarding  this  writ  of  habeas  corpus,  and 
that  without  any  privilege  in  the  person  for  whom  it  is  awarded. 
But  it  seems  that,  by  the  common  law,  the  Court  of  King's  Bench 
could  have  awarded  it  only  in  Term  time,  but  that  the  Chancery 
might  have  done  it  as  well  out  of  as  in  Term,  because  that  Court  is 
always  open."  In  the  same  volume,  p.  140,  is  a  note  giving  an 
account  of  the  opinions  of  the  Judges  upon  questions  put  to  them, 
[  *^*2  ]  in  1758,  when  it  was  proposed  to  introduce  *a  bill  which  should 
contain  provisions  mainly  corresponding  with  those  in  the  statute 
afterwards  passed,  56  Geo.  III.  c.  100 :  and  it  appears  that  there 
was  great  difference  of  opinion  among  them  as  to  the  power  of  the 
Judges  in  Vacation,  before,  or  independently  of,  stat.  SI  Car.  II.  c.  2. 
The  opinion  of  Wilmot,  J.,  afterwards  Ch.  J.  of  C.  P.,  is  published 
at  length  in  Notes  of  Opinions  and  Judgments  delivered  by  Sir  John 
Eardley  Wilmot,  p.  77. 

(Lord  Dbnman,  Ch.  J.  referred  to^Rex  v.  Shebbeare  (2),  Rex  v. 
Mead  (3),  Rex  v.  Clarke  (4). 

Coleridge,  J. :  Blackstone,  8  Com.  181,  has  this  note.  "  The 
pluries  habeas  corpus  directed  to  Berwick  in  48  Eliz.  (cited  4  Burr. 
856  (5)),  was  teste'  d  die  Jovis  prox'  post  quinden'  Sancti  Martini. 
It  appears,  by  referrin<T  to  the  dominical  letter  of  that  year,  that 
this  quindena  (Nov.  25)  happened  that  year  on  a  Saturday.  The 
Thursday  after  was  therefore  the  80th  of  November,  two  days  after 
the  expiration  of  the  Term."  This  appears  to  confirm  his  view  in  the 
text  (6) ,  that  at  common  law  the  writ  might  be  returnable  in  Vacation.) 

Lord  Eldon,  in  Crmvley's  case  (7),  remarks  that  Blackstone  has 
given  the  history  of  the  writ,  "  perhaps  not  altogether  with  his 
usual  accuracy ; "  and  he  comments  upon  Blackstone's  account  at 

(1)  7th  ed.     And  see  15  Pari.  Hist.  (5)  The  precedent  is  BrfarUy's  case, 
898,  &c.  cited  in  Bex  y.  Coide,  2  Burr.  8o6,  from 

(2)  1  Burr.  460.  Richard  Bourn's  case,  Cro.  Jac.  543. 

(3)  1  Burr.  542.  (6)  Cited,  antf,  p.  666. 

(4)  1  Burr.  606.  (7)  2  Swanst.  39. 
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some  lensrth.     In  Rex  v.  Shehheare  (i)  it  was  held  that  a  haheat      Lkonard 

.  ■  Watbom's 

corpus,  issued  by  the  Chief  Justice  of  the  King's  Bench  in  Vacation        iCasb. 

and  returnable  immediate,  ran  on  through  the  ensuing  Term,  and 

did  not  require  renewal.     It  does  not,  however,  appear  that  this 

was  not  a  case  under  stat.  31  Car.  II.  c.  2  (2) :  it  took  place  after 

the  passing  of  the  Act,  and  so  did  Ilex  v.  *Mead  (3)  and  Rex  v.       [  *743  ] 

Clarke  (4).     Sect.  8  of  stat.  16  Car.  I.  c.  10,  which  was  the  statute 

that  abolished  the  Star-Chamber,  enacts,  ''  That  if  any  person 

shall  hereafter  be  committed,  restrained  of  his  liberty,  or  suffer 

imprisonment,  by  the  order  or  decree  of  any  such  Court  of  Star- 

Chamber,  or  other  Court  aforesaid,  now  or  at  any  time  hereafter, 

having  or  pretending  to  have  the  same  or  like  jurisdiction,  power 

or  authority  to  commit  or  imprison  as  aforesaid,  or  by  the  command 

or  warrant  of  the  King's  Majesty,  his  heirs  or  successors,  in  their 

own  person,  or  by  the  command  or  warrant  of  the  council-board, 

or  of  any  of  the  Lords  or  others  of  his  Majesty's  privy  council ; 

that  in  every  such  case  every  person  so  committed,  restrained  of 

his  liberty,  or  suffering  imprisonment,  upon  demand  or  motion 

made  by  his  counsel,  or  other  employed  by  him  for  that  purpose, 

unto  the  Judges  of  the  Court  of  King's  Bench  or  Common  Pleas, 

in  open  Court,  shall  without  delay,  upon  any  pretence  whatsoever, 

for  the  ordinary  fees  usually  paid  for  the  same,  have  forthwith 

granted  unto  him  a  writ  of  habeas  corpus,  to  be  directed  generally 

unto  all  and  every  sheriffs,  gaoler,  minister,  ofiGicer  or  other  persons 

in  whose  custody  the  party  committed  or  restrained  shall  be,  and 

the  sheriffs,  gaoler,   minister,   officer  or  other  person  in  whose 

custody  the  party  so  committed  or  restrained  shall  be,  shall  at  the 

return  of  the  said  writ,  and  according  to  the  command  thereof, 

upon  due  and  convenient  notice  thereof  given  unto  him,"  <&c., 

''bring  or  cause  to   be  brought  the  body  of  the  said  party  so 

committed  or  restrained  unto  and  before  the  Judges  or  justices 

of  the  said  Court  from  whence  the  said  writ  ^shall  issue,  in  open      [  *744  ] 

Court,  and  shall  then  likewise  certify  the  true  cause  of  such  his 

detainer  or  imprisonment,  and  thereupon  the  Court,  within  three 

Court-days  after  such  return  made  and  delivered  in  open  Court, 

shall  proceed  to  examine  and  determine  whether  the  cause  of  such 

commitment  appearing  upon  the  said  return  be  just  and  legal,  or 

not,  and  shall  thereupon  do  what  to  justice  shall  appertain,  either 

(1)  1  Burr.  460.  Starkie  on  Libel,  164,  n.  (i). 

(2)  See  Smollett's  Hist,  of  England,  (3)  1  Burr.  542. 
Beign  of  George  the  Second,  vol.  iy.  (4)  1  Burr.  606. 
p.  409,  book  iii.  c.  30,  ed.   1791  ;   2 
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Lbonabd  by  delivering,  bailing  or  remanding  the  prisoner."  These  provi- 
^cIsb!'^  sions  clearly  are  applicable  only  to  proceedings  in  full  Court,  and 
in  Term ;  and  it  is  diflBicult  to  believe  that  the  Legislature,  when 
this  statute  passed,  considered  that  the  Judges  had  individually  a 
power  to  issue  the  writ  in  Vacation,  returnable  immediately.  Li 
Crowley's  case  (i)  Lord  Eldon  treats  it  as  ''  clear  that  under  that 
Act  of  Gar.  I.,  the  Courts  of  King's  Bench  and  Conmion  Pleas 
could  not  issue  the  writ  in  Vacation."  In  4  Bac.  Abr.  123  (2), 
Habeas  Corpus,  (B),  4,  it  is  said,  with  reference  to  the  law  ante- 
cedent to  stat.  31  Car.  II.  c.  2,  ''Notwithstanding  the  writ  of 
habeas  corpus  be  a  writ  of  right,  and  what  the  subject  is  entitled  to, 
yet  the  provision  of  the  law  herein  was  in  a  great  measure  eluded 
by  the  Judges  being  only  enabled  to  award  it  in  Term  time.'* 
Therefore,  although  the  learned  Judge  here  did  rightly  in  issuing 
the  writ,  the  return  shows  want  of  jurisdiction  in  this  particular 
course,  and  the  prisoners  should  be  remanded. 

Lord  Denman,  Ch.  J.,  on  the  next  day,  January  15th,  said  : 

The  Court  have  considered  the  objection  which  was  taken 
yesterday,  and  are  of  opinion  that  it  is  not  necessary  to  hear 
the  counsel  for  the  prisoners  against  that  objection.  We  have 
[  'Tis  ]  no  doubt  that  we  *are  bound  by  the  practice  which  has  now 
prevailed,  for  eighty  years  since  the  year  1758,  of  issuing  writs 
of  habeas  corpus  before  Judges  returnable  immediate,  and  before 
themselves,  in  time  of  Vacation.  In  1768  a  bill  was  introduced 
into  the  House  of  Lords  for  the  purpose  of  remedying  some  of 
the  defects  in  the  law  of  habeas  corpus,  as  it  then  stood:  and, 
upon  that  occasion,  a  majority  of  the  Judges  consulted  gave  their 
opinion  in  the  way  I  have  now  stated.  Mr.  Justice  Wilmot, 
afterwards  Lord  Chief  Justice,  stated,  as  his  ground,  that,  for 
at  least  eighty  years,  and  probably  before  that  time,  the  same 
practice  had  prevailed  ;  so  that  we  have  at  least  twice  that 
period.  They  also  refer  to  some  cases  of  an  earlier  date.  I  am 
aware  that  we  might  have  been  extremely  well  entertained  for 
several  days  in  entering  into  an  antiquarian  discussion  as  to 
what  quantity  of  writs  might  be  found  to  have  been  issued,  and 
what  returns  were  extant,  and  how  the  records  were  kept :  but  it 
seems  to  me  that  we  should  be  tampering  with  this  great  remedy 
of  the  subject,  the  writ  of  liabeas  corpus,  if  we  did  not  say  that  we 
would  abide  by  the  practice  we  find,  and  deal  with  this  as  it  has 
(1)  2  Swanst  44.  (2)  7th  ed. 
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been  formerly   dealt  with.      Therefore,  we  will  now  proceed  to      Lkonard 
inquire  whether  the  return   is  sufficient.     On   the  discussion  in        cask. 
1758,  according  to   Mr.  Dodd's  very  interesting  account  in  his 
edition  of  Bacon's  Abridgment  (i),  seven  of  the  Judges,  including 
the  Chief  Babon,  Lord  Chief  Justice  Willes,  and  Mr.  Justice 
WiLMOT,  afterwards   Chief  Justice,  were  of  the  opinion  I  have 
stated.     Mr.  Justice  Foster  was  not  able  to  attend  by  reason  of 
the  death  of  his  wife.     He  is  well  known  to  have  been  of  the    ' 
*same  opinion,  and  to  have  wished  even  to  extend  the  remedy  of       [  •746  1 
the  habects  corpus  still  further.     Lord  Mansfield  was  a  member 
of  the  House  of  Lords  at  the   time ;    and  his  opinion  is  well 
ascertained  by  his  practice  since  that  time  (2) :  and  the  very  fact 
of  the  bill,  which  had  been  introduced,  being  dropped  is  a  pretty 
good  proof  of  the  opinion  of  Judges  being  consistent  with  the  law 
as  it  then  stood  (3). 

A  question  then  arose,  whether  the  return  which  had  been 
read  could  be  considered  as  filed,  and  whether,  if  filed,  it  could 
be  amended  :  as  to  which  the  Counsel  for  the  Crown  cited  an 
Anonymous  case  (4)  in  1  Mod.  The  Court,  after  consulting  Mr. 
Dealtry,  said  that  the  return  was  filed,  but  that  they  had  the 
power  to  amend  it. 

The  Counsel  for  the  prisoners  then  moved  that  Watson  should 
be  discharged : 

First,  there  is  no  conviction.  The  provincial  Act,  1  Vict.  c.  10, 
set  out  in  the  return,  authorizes  the  Lieutenant-Governor,  on 
petition  by  a  person  charged  with  high  treason,  preferred  before 
arraignment,  to  pardon  him,  on  such  terms  and  conditions  as 
may  appear  proper;  which  pardon  is  to  have  the  effect  of  an 
attainder  for  high  treason,  so  far  as  regards  forfeiture  of  real  and 
personal  property.  And  the  return  recites  the  indictment  of 
Watson  for  high  treason,  his  petition  before  arraignment,  his 
prayer  for  pardon,  and  a  pardon  on  condition  of  transportation 
for  life.  Here  is  no  conviction.  There  is,  therefore,  no  authority 
by    the    English    law    for    detaining   the  prisoner  in  England. 

(1)  7th  ed.  vol.  iv.  p.  140,  Habeas  wioke.  See  15  ParL  Hiat.  p.  898,(note), 
Corpus  (B),  13,  n.     And  see  16  Pari,      and  p.  924  (note). 

Hist.  903.  (3)  See  further,  on  this  point,  p.  695, 

(2)  HiU  said,  that  this  was  also  the     post, 

yiew  taken  by  Lord  Chancellor  Hakd-         (4)  1  Mod.  102. 
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[  •747  ] 


[  '748  ] 


*Stat.  5  Geo.  IV.  c.  84,  s.  17  (i)  applies  only  to  convicts  who 
have  been  convicted  "  by  any  Court  or  Judge."  Here  no  judicial 
authority  has  acted,  but  only  an  executive  one.  It  will  probably 
be  contended,  on  the  other  side,  that  what  has  here  taken  place 
is  tantamount  to  a  conviction ;  but  such  a  construction  of  the 
terms  of  a  penal  statute  is  inadmissible.  If  the  prisoner  here 
has  been  convicted,  how  is  error  to  be  assigned  on  the  conviction  ? 
How  could  he  plead  autrefois  convict  to  a  fresh  indictment  ? 
This  proceeding  will  be  scrupulously  watched  by  the  Court, 
because  the  general  principle  of  ^the  law  is  to  protect  parties, 
who  are  subjected  to  legal  process,  from  acts  done  by  themselves 
in  ignorance  ;  an  instance  of  which  occurs  in  the  Rule,  Hil. 
2  Will.  IV.  I.  72,  and  the  older  rules  in  pari  materia  (2).  In  fact, 
however,  the  provincial  statute  referred  to  (3)  confines,  by  implica- 
tion, the  consequences  of  the  pardon ;  for  it  enacts  that  the  pardon 
''  shall  have  the  same  effect  as  an  attainder  of  the  person  therein 
named  for  the  crime  of  high  treason,  as  far  as  regards  the  forfeiture 
of  his  estate  and  property,  real  and  personal."     It  cannot  be 


(1)  Stat.  5  Geo.  IV.  c.  84,  b.  17. 
**  And  whereas  by  the  laws  in  force  in 
some  parts  of  his  Majesty's  dominions 
not  within  the  United  Kingdom, 
offenders  convicted  of  certain  offences 
are  liable  to  be  punished  by  trans- 
portation beyond  the  seas,  and  other 
convicts  adjudged  to  suffer  death  in 
such  parts  of  his  Majesty's  dominions 
have  received  or  may  receive  his 
Majesty's  most  gracious  pardon  upon 
condition  of  transportation  beyond  the 
seas,  and  there  may  be  no  means  of 
transporting  such  convicts  to  any  of 
the  places  appointed  by  his  Majesty  in 
council  in  that  behalf,  without  first 
bringing  them  to  England;  Be  it 
therepre  further  enacted,  that  when- 
ever any  convict  adjudged  to  trans- 
portation by  any  Court  or  Judge  in 
any  part  of  his  Majesty's  dominions 
not  within  the  United  Kingdom,  or 
any  convict  adjudged  to  suffer  death 
by  any  such  Court  or  Judge,  and 
pardoned  on  condition  of  transporta- 
tion, have  been  or  shall  be  brought 
to  England  in  order  to  be  transported, 
it  shall  or  may  be  lawful  to  imprison 
any  such  offender  in  any  place  of  con- 
finement provided  under  the  authority 


of  this  Act,  until  such  convict  shall  be 
transported,  or  shall  become  entitled  to 
his  liberty ;  and  that  so  soon  as  OTerv 
such  convict  shall  be  so  imprisoned. 
all  the  provisions,  rules,  regulations, 
clauses,  authorities,  powers,  penalties, 
matters  and  things  aforesaid,  conoem- 
ing  the  safe  custody,  confinement, 
treatment  and  transportation  of  any 
offender  convicted  in  Great  Britain. 
shall  extend  and  be  construed  to 
extend  to  every  convict  who  may  have 
been  or  may  be  hereafter  adjudged  to 
transportation  by  any  Court  or  Judge 
in  any  part  of  his  Majesty's  dominions 
not  within  the  United  Kingdom,  and 
to  every  convict  adjudged  by  any  such 
Court  or  Judge  to  suffer  death,  and  par- 
doned on  condition  of  transportation, 
and  brought  to  England  in  order  to  be 
transported,  as  fidly  and  effectually  to 
all  intents  and  purposes,  as  if  such 
convict  had  been  convicted  and 
sentenced  at  any  session  of  gaol 
delivery  holden  for  any  county  within 
England.*'  [Bepealed  S.  L.  B.  Act, 
1873.] 

(2)  2  Str.  902,  and  note  (1)  %bid. 

(3)  1  Vict.  0.  10. 
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supposed  that  the  provincial  Legislature,  which  found  it  necessary  Leonard 
to  insert  these  words,  considered  that  the  pardon  was  of  itself  case. 
tantamount  to  a  conviction.  But,  further,  stat.  14  Geo.  IIL 
c.  83,  s»  11,  after  reciting  that  **  the  certainty  and  lenity  of  the 
criminal  law  of  England,  and  the  benefits  and  advantages  resulting 
from  the  use  of  it,  have  been  sensibly  felt  by  the  inhabitants"  of 
the  province  of  Quebec,  then  comprehending  both  Upper  and  Lower 
Canada,  enacts  ^*  that  the  same  shall  continue  to  be  administered, 
and  shall  be  observed  as  law  in  the  province  of  Quebec,  as  well  in 
the  description  and  quality  of  the  offence  as  in  the  method  of 
prosecution  and  trial ;  and  the  punishments  and  forfeitures  thereby 
inflicted  to  the  exclusion  of  every  other  rule  of  criminal  law,  or 
mode  of  proceeding  thereon,  which  did  or  might  prevail  in  the 
said  province  before  the  year  of  our  Lord  1764 ;  any  thing  in  this 
Act  to  the  contrary  thereof  in  any  respect  notwithstanding ;  subject 
nevertheless  to  such  alterations  and  amendments  as  the  Governor, 
Lieutenant-Governor,  or  Commander-in-Chief  for  the  time  being,  by 
and  with  the  advice  and  consent  of  the  legislative  council  *of  the  [  *749  ] 
said  province,  hereafter  to  be  appointed,  shall,  from  time  to  time, 
cause  to  be  made  therein,  in  manner  hereinafter  directed."  Then 
stat.  81  Geo.  IIL  c.  81,  which  divided  the  province  of  Quebec  into 
Upper  and  Lower  Canada,  enacts,  sect.  88,  "that  all  laws,  statutes, 
and  ordinances,  which  shall  be  in  force  on  the  day  to  be  fixed  in 
the  manner  hereinafter  directed  for  the  commencement  of  this  Act, 
within  the  said  provinces,  or  either  of  them,  or  in  any  part  thereof 
respectively,  shall  remain  and  continue  to  be  of  the  same  force, 
authority,  and  effect,  in  each  of  the  said  provinces  respectively,  as 
if  this  Act  had  not  been  made,  and  as  if  the  said  province  of  Quebec 
had  not  been  divided  ;  except  in  so  far  as  the  same  are  expressly 
repealed  or  varied  by  this  Act,  or  in  so  far  as  the  same  shall  or 
may  hereafter,  by  virtue  of  and  under  the  authority  of  this  Act,  be 
repealed  or  varied  by  his  Majesty,  his  heirs  or  successors,  by  and 
with  the  advice  and  consent  of  the  legislative  councils  and  assem- 
blies of  the  said  provinces  respectively,  or  in  so  far  as  the  same 
may  be  repealed  or  varied  by  such  temporary  laws  or  ordinances  as 
may  be  made  in  the  manner  hereinafter  specified."  That  leaves 
the  law  of  Upper  Canada  on  the  footing  either  of  the  English  law, 
or  of  laws  passed  in  the  province ;  as  to  which  latter,  the  Court 
can  recognize  only  what  appears  on  the  return;  and  the  Court 
cannot  see,  on  the  return,  any  thing  which  gives,  by  the  Canadian 
law,  the  effect  of  a  conviction  to  the  proceedings  stated. 
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Leonard         It  may  be  questionable,  whether  an  English  court  of  law  will 

Vask.  ^  recognize  such  a  statute  as  that  set  out  in  the  return.  No  limit 
as  to  the  severity  of  the  conditions  is  imposed  ;  it  does  not  appear 
that  torture  or  mutilation  might  not  be  inflicted  as  the  condition 

[  '750  ]  of  pardon.  If  it  *be  said  that  the  prisoner  has,  according  to  the 
return,  consented  to  the  terms,  the  answer  is,  that  the  English 
law  would  not  recognize  the  validity  of  such  a  contract,  if,  for 
instance,  it  authorized  the  commission  of  murder  or  mayhem. 

This  points  out  another  objection  to  the  return.  No  judgment 
of  transportation,  or  of  death  commuted  for  transportation,  has 
been  passed.  The  consent  of  the  party  cannot  be  substituted  for 
such  a  judgment ;  and,  without  the  judgnaent,  stat.  5  Geo.  IV. 
c.  84,  s.  17,  is  inapplicable.  The  power  of  the  Crown  to  commute 
one  sentence  for  another,  even  the  more  severe  for  the  less,  is,  at 
least  in  modern  times,  rested  upon  statute  merely.  At  all  events, 
it  is  not  communicable  in  England :  stat.  27  Hen.  VIII.  c.  24,  s.  1. 
It  has  been  said  that  in  the  Colonies  such  a  power  is  communicable 
from  the  Crown :  but,  even  if  that  be  so,  the  return  sets  out  no 
letters  patent,  or  other  instrument,  by  which  such  a  delegation 
may  appear  to  have  taken  place  in  fact :  and  it  is  diflScult  to  see 
how  the  provincial  Legislature  of  a  Colony  can  give  this  power,  if 
not  so  communicated  by  the  Crown. 

But,  further,  supposing  the  power  of  commuting  the  punishment 
to  exist,  the  return  fails  to  show  any  right  in  the  Governor  of 
Upper  Canada  to  transport  beyond  the  limits  of  his  own  Colony. 
He  has  no  authority  in  Van  Diemen's  Land.  Stat  6  Geo.  IV. 
c.  84,  s.  17,  applies  to  cases  only  where  the  power  to  transport 
beyond  seas  previously  existed :  it  creates  no  such  power.  Even 
in  the  case  of  transportation  from  Great  Britain,  where  convicts 

[  *75i  ]  had  been  adjudged  to  transportation  to  one  *Colony,  but  had  from 
accident  or  necessity  been  landed  in  another,  the  power  to  control 
or  detain  them  in  the  latter  failed ;  and  this  defect  was  remedied 
only  by  express  statute :  11  Geo.  IV.  &  1  Will.  IV.  c,  39,  e.  1,  &c. 

Supposing  that  the  power  of  transporting  to  Van  Diemen's  Land 
exists,  it  is  not  shown  to  have  been  legally  exercised.  The  return 
alleges  the  necessity  of  sending  the  prisoner  to  Lower  Canada, 
and  the  warrant  issued  by  the  Governor  of  Upper  Canada  for  so 
sending  him.  That  is  all  which  the  Governor  of  Upper  Canada 
appears  by  the  return  to  have  done.  It  is  not  shown  that  he 
ordered  any  further  step  to  be  taken.  Then  the  Governor  of 
Lower  Canada  commits  the  prisoner  to  the  custody  of  the  sheriff 
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of  Quebec ;  and  it  is  said  that,  in  order  to  convey  the  prisoner  to  Leonard 
Van  Diemen's  Land,  it  became  necessary  to  send  him  from  Lower  ^^gg 
Canada  to  England.  But  it  is  not  shown  that  any  one  had 
authority  to  send  him  from  Lower  Canada  to  Van  Diemen*s  Land 
or  elsewhere.  The  return  states  that  Liverpool  was  a  place 
which  seemed  fit  to  her  Majesty,  to  the  end  that  the  prisoner 
might  be  transported  to  Van  Diemen's  Land.  But  the  pleasure 
of  the  Crown,  in  this  respect,  could  be  signified  only  by  some 
instrument,  which  should  be  set  out.  The  assertion  as  to  the 
pleasure  of  the  Sovereign,  not  authenticated  by  any  responsible 
minister,  is  nugatory.  Then,  after  the  arrival  of  the  prisoner  at 
Liverpool,  no  ground  is  laid  for  the  detainer,  except  that  the 
gaoler  states  the  borough  gaol  at  Liverpool  to  have  been  the  fittest 
and  most  convenient  place  for  the  detainer.  But  it  is  not  shown 
that  any  warrant  was  issued,  or  any  authority  given  to  the  gaoler 
who  made  the  return. 

Finally,  the  return  is  defective  in  not  setting  out  the  instruments 
referred  to.  The  Court  ought  to  see  them,  *so  as  to  be  enabled  to  [  ♦752  ] 
judge  of  their  legal  effect:  it  is  not  suiBBcient  that  the  party 
making  the  return  takes  upon  himself  to  allege  the  result.  It  is 
returned  that  the  prisoner  confessed  his  guilt  of  the  treason 
charged  against  him :  but  the  Court  should  see  whether  the 
confession  does  amount  to  that,  and  what  is  the  treason  confessed. 
So  the  pardon  should  be  set  out,  that  the  Court  may  judge  of  its 
effect,  and  whether  the  conditions  are  imposed  lep;ally,  or,  at  all 
events,  within  the  scope  of  the  provincial  statute.  So  the  several 
warrants,  if  they  exist,  should  be  set  out.  Rex  v.  Clerk  (i)  shows 
that,  where  there  is  a  commitment  by  warrant,  it  must  be  returned 
on  habeas  corpus:  "for  otherwise  it  would  be  in  the  power  of 
the  gaoler  to  alter  the  case  of  the  prisoner,  and  make  it  either 
better  or  worse  than  it  is  upon  the  warrant ;  and  if  he  may  take 
upon  him  to  return  what  he  will,  he  makes  himself  judge ;  whereas 
the  Court  ought  to  judge,  and  that  upon  the  warrant  itself."  It 
can  be  proved  by  afl&davit  that  the  gaoler  did  in  fact  show  a 
warrant. 

(The  Counsel/or  the  Crown  objected  to  this  being  alluded  to.) 

The  rule,  generally,  is  that  the  Court  will  look  to  a  return  only ; 
but  in  the  case  of  a  return  under  stat.  31  Car.  11.  c.  2,  that  rule 
seems  inapplicable :  for,  by  sect.  5,  the  party  detaining  is  required, 

(1)  1  Salk.  349. 

43—2 


67fi  1839.     Q.  B.     9  AD.  &  EL.  752—754.  -r.r. 

Leonard  oil  demand,  to  give  the  prisoner  a  true  copy  of  the  warrant :  and 
CA8E.  ^lii^  can  be  only  for  the  purpose  of  enabling  the  prisoner  to  check 
inaccuracies  in  the  return.  The  Act,  as  was  pointed  out  in  the 
argument  in  Crowley's  case  (i),  "was  designed  not  so  much  to 
confer  new  rights  on  the  subject,  as  to  provide  new  remedies  for 
[  ♦763  ]  ancient  rights."  The  Court  cannot  give  effect  to  the  *remedy 
unless  they  see  the  warrant. 

(Lord  Denman,  Gh.  J. :     In  this  stage  of  the  argument,  we  can 
notice  only  what  appears  on  the  return.) 

That,  at  all  events,  strengthens  the  objection  to  the  return  in  its 
present  form,  since  it  prevents  the  Court  from  seeing  the  true  legal 
state  of  the  proceedings. 

The  Counsel/or  the  Crown  : 

As  to  the  objection  that  there  is  neither  conviction  nor  judgment, 
it  appears  to  be  assumed  that  the  detention  is  defended  under  the 
provisions  of  stat.  5  Geo.  lY.  c.  84,  s.  17.  But  that  section  is 
material  only  from  its  distinctly  recognising,  by  the  recital,  that 
the  provincial  Legislatures  have  power  to  pass  laws  for  the  trans- 
portation of  offenders  beyond  the  seas,  and  that  such  convicts  may 
be  lawfully  brought  to  England  in  order  to  transport  them.  The 
enacting  part  is  of  course  inapplicable  here.  But  it  is  suggested 
that,  inasmuch  as  the  power  to  detain  in  England  persons  convicted 
in  the  Colonies,  and  there  sentenced  to  transportation,  required  a 
legislative  enactment,  such  detention  is  illegal  in  all  cases  to 
which  the  enactment  does  not  apply.  Now  the  clause  does  not 
show  that  a  legislative  enactment  was  necessary  for  that  purpose : 
the  object  of  the  whole  statute  is  different.  Sect.  10  gives  the 
power  of  carrying  into  effect  certain  discipline  with  regard  to 
convicts  sentenced,  or  whose  sentence  has  been  commuted,  to 
transportation.  They  may  be  confined  in  the  hulks ;  and  other 
steps  may  be  adopted,  which  could  not  have  been  taken  without 
statute;  and  the  object  of  sect.  17  is,  not  to  confer  a  power  of 
detention,  but  to  authorize  applying  the  particular  provisions  of 
this  Act  to  persons  convicted  and  sentenced  to  transportation  in  the 
[  •734  ]  Colonies,  and  *brought  to  England  for  the  purpose  of  carrying  the 
transportation  into  effect.  That  they  may  be  so  sentenced  to 
transportation,   under  the  colonial   law,   is  assumed ;   and  that, 

(1)  2  Swanat.  8. 
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being  so  sentenced,  they  may  be  brought  to  England  in  order  to  Leonabd 
carry  the  sentence  into  effect,  is  also  assumed  as  a  necessary  case. 
consequence.  This  power  is  not  created  by  sect.  17 ;  but  other 
powers  are  thereby  engrafted  upon  it.  None  of  the  English  Acts 
of  Parliament  give  the  power  of  transportation  except  in  cases  of 
convictions  in  the  United  Kingdom.  The  right  (recognized  by 
stat.  5  Geo.  IV.  c.  84)  of  the  colonial  Legislatures  to  pass  laws 
inflicting  transportation  rests,  not  on  any  express  Act  of  the 
English  Legislature,  but  on  the  authority  incident  to  the  provincial 
Legislature,  created  by  charter  or  otherwise.  Stat.  14  Geo.  IIL 
c.  83,  s.  11,  imported  the  English  criminal  law  into  Canada,  and 
with  it  the  power  of  transportation  to  the  Colonies.  Then  the 
Legislature  of  Upper  Canada,  created  by  stat.  31  Geo.  III.  c.  31, 
and  not  restricted  by  stat.  14  Geo.  III.  c.  83,  s.  11,  has  passed  the 
provincial  Act  1  Vict.  c.  10,  part  of  which  is  set  out  in  the  return. 
That  gives  the  Lieutenant-Governor  the  power  of  pardon,  where 
the  prisoner  petitions,  upon  such  terms  and  conditions  as  may 
appear  proper.  This  Court  does  not  sit  on  appeal  against  pro- 
vincial statutes ;  nor  will  it  rigidly  inquire  whether  such  statutes 
be  strictly  analogous  to  English  law.  Even  in  the  case  of  the  Acts 
of  a  provincial  tribunal  this  is  not  done:  Rex  v.  Snddis  (i).  It  is 
asked,  whether  the  condition  of  mutilation  or  torture  might  be 
imposed.  The  objection  to  such  a  condition  would  be  that  it 
inflicted  a  punishment  unknown  to  the  law:  but  *how  can  such  [•755] 
an  argument  apply  to  a  condition  inflicting  a  punishment  known 
and  recognijied  by  the  law  as  within  the  powers  of  the  colonial 
assembly,  and  less  severe  than  the  punishment  attached  to  the 
offence  of  which  the  prisoner  confesses  himself  guilty?  The  statute 
cannot  be  void  on  account  of  the  generality  of  its  language  ;  for,  if 
it  be  true  that  certain  punishments,  though  imposed  as  conditions, 
would  be  illegal,  then  it  follows  that  the  conditions  contemplated  in 
the  statute  do  not  comprehend  such  punishments.  Suppose  the 
prisoner  had  been  brought  by  habeas  corpus  before  a  Court  of  Upper 
Canada,  could  such  an  objection  have  prevailed  ?  If  not,  how  can 
it  prevail  liere  ?  Suppose  an  English  Act  of  Parliament  gave  this 
power  to  the  Lieutenant-Governor  of  Upper  Canada,  there  could 
then  be  no  difficulty  :  but  it  cannot  make  any  difference  that,  the 
English  Legislature  having  enabled  the  provincial  Legislature  to 
pass  Acts,  and  an  Act  has  been  so  passed  which  gives  the  power. 
It  is  true  that  there  is,  under  the  provincial  Act,  no  attainder  except 

(1)  1  East,  306. 
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Leonabd  80  far  as  regards  real  and  personal  property.  But  the  return  is 
Cabb.  not  supported  on  the  ground  of  there  being  any  attainder  at  all, 
but  as  showing  a  power  to  transport  resulting  from  the  conditional 
pardon.  The  clause  relating  to  the  property  was  inserted  to 
prevent  the  incongruity  of  a  party  holding  property  in  Upper 
Canada,  who  had  confessed  being  guilty  of  treason,  and  who 
might,  under  the  conditions  of  his  pardon,  be  transported  from  the 
province.     But  this,  of  course,  does  not  supersede  the  condition. 

It  is  contended  that  no  man  can  assent  to  his  own  transportation. 
Without  a  statute,  he  cannot :  but  he  can,  and  his  assent  will  be 
[  ♦756  ]  good,  if  a  statute  expressly  *enable  him  to  do  so.  Here  a  statute 
does  enable  him,  as  the  condition  of  being  relieved  from  a  more 
severe  punishment.  Such  statutory  consents  are  not  unprecedented. 
In  the  Habeas  Corpus  Act,  stat.  31  Car.  11.  c.  2,  s.  14  (i),  it  is  enacted, 
"  that  if  any  person  or  persons  lawfully  convicted  of  any  felony, 
shall  in  open  Court  pray  to  be  transported  beyond  the  seas,  and  the 
Court  shall  think  fit  to  leave  him  or  them  in  prison  for  that 
purpose,  such  person  or  persons  may  be  transported  into  any  parts 
beyond  the  seas,"  this  Act  notwithstanding.  That  applies  to  the 
case  of  a  party  convicted  of  a  felony  which  does  not  render  him 
liable  to  transportation  ;  and  it  enables  him  to  consent  to  trans- 
portation, as  it  might  have  enabled  him  to  do  before  conviction. 
Sect.  13  of  the  same  statute  provides  **  that  nothing  in  this  Act 
shall  extend  to  give  benefit  to  any  person  who  shall  by  contract  in 
writing  agree  with  any  merchant  or  owner  of  any  plantation,  or 
other  person  whatsoever,  to  be  transported  to  any  parts  beyond  the 
seas,  and  receive  earnest  upon  such  agreement,  although  that 
afterwards  such  person  shall  renounce  such  contract."  Here  the 
power  of  a  man,  not  accused  of  any  crime,  to  "  contract "  for  his 
own  transportation  is  recognized.  Pardons,  in  ancient  times,  were 
sometimes  granted  before  arraignment,  in  order  that  they  might  be 
pleaded  :  and  it  is  laid  down  in  4  Hawk.  P.  C.  354,  Book  2,  c.  37, 
8.  45  (2),  that  **  the  King  may  extend  his  mercy  on  what  terms  he 
pleases,  and  consequently  may  annex  to  his  pardon  any  condition 
that  he  thinks  fit,  whether  precedent  or  subsequent,  on  the 
performance  whereof  the  validity  of  the  pardon  will  depend." 
[  757  J  Objections  are  made  to  the  exercise  of  the  power  beyond  the 

limits  of  the  Colony.     The  right  so  to  exercise  it  is  recognized  by 
stat.  5  Geo.  IV.  c.  84,  s.  17,  as  before  pointed  out.     It  is  incident 
to  the  general  power  of  penal  enactment.     Thus,  stat.  5 
(1)  Rep.  S.  L.  E.  Act,  1863.  (2)  7th,  Leach's  edition. 
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c.  84,  8.  3,  gives  power  to  the  Crown  "  to  appoint  any  place  or  places  Lbonabd 
beyond  the  seas,  either  within  or  without  his  Majesty's  dominions,  case. 
to  which  felons  and  other  offenders  under  sentence  or  order  of 
transportation  or  banishment  shall  be  conveyed."  It  appears  to  be 
assumed,  on  the  other  side,  that  a  country  must  discharge  every 
prisoner  who  comes  to  it  under  the  criminal  process  of  another 
country.  For  the  reasons  given,  this  general  question  does  not 
arise  here;  but  it  may  well  be  doubted  whether  the  assumption 
be  warrantable. 

It  is  suggested  that,  but  for  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  89, 
there  was  no  power  to  detain  prisoners  who,  being  sentenced  to 
transportation  in  one  penal  colony,  were  of  necessity  first  landed 
in  another.  But  that  is  not  the  object  of  the  statute.  It  provides 
for  the  permanent  detention  of  prisoners  in  either  of  the  Colonies 
of  New  South  Wales  or  Van  Diemen's  Land,  who,  having  been 
ordered  to  one  of  those  Colonies,  are  left  in  the  other,  either  from 
necessity  or  under  the  provisions  specified  in  the  Act.  Without  the 
statute,  the  penal  discipline  could  not  have  been  applied  to  prisoners 
who  were  not  in  the  Colony  to  which  they  were  ordered  to  be  trans- 
ported. The  statute  was  passed  to  legalize  this ;  not  to  authorize 
the  touching  at  one  Colony  in  the  way  to  the  other,  or  the  power  of 
temporary  detention  there.  It  therefore  does  not  show  that  such 
power  did  not  exist  independently  of  that  statute. 

It  is  objected  that  the  return  does  not  show  how  the  *power  to      [  *758  ] 
commute  punishment  has  passed  from  the  Crown  to  the  Lieutenant- 
Governor.     But  it  sets  out  the  provincial  statute  giving  that  power, 
as  here  exercised,  which  statute  is  authorized  by  the  English  Act, 
31  Geo.  III.  c.  31. 

Then,  if  the  power  to  transport  exist,  it  follows  that  there  is  a 
power  to  do  all  necessary  to  give  effect  to  the  condition  of  trans- 
portation. Here  the  necessity  is  expressly  alleged  in  the  return. 
The  Court  cannot  see  that  the  necessity  of  passing  through  Lower 
Canada,  and  by  the  way  of  England,  does  not  exist :  and,  if  it  will 
take  judicial  notice  of  the  physical  condition  of  the  provinces, 
it  must  see  that  a  passage  through  Lower  Canada  was  inevitable. 
If  no  ship  was  sailing  to  Van  Diemen's  Land  except  by  the  way  of 
England,  that  was  the  only  course  of  transmission ;  and  it  cannot 
be  contended  that  the  prisoner,  when  he  reached  the  English  coast, 
was  to  be  left  in  the  ship,  and  out  of  harbour.  Would  the  objection 
be  good,  in  the  case  of  a  ship  with  convicts  touching  at  the  Cape 
of  Good  Hope  ? 
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Leonard         It  is  objected  that  no  warrant,  authorizing  the  gaoler  to  detain 

Watson's 

Ga&b.  ^s  alleged  on  the  return.  That  is  necessary  in  the  case  of  a  com- 
mittal for  trial,  but  not  in  the  case  of  a  committal  under  criminal 
sentence,  nor  in  the  case  of  carrying  the  conditions  of  a  pardon  into 
effect.  Bex  v.  Clerk  (i)  shows  that,  where  there  is  a  commitment 
by  warrant,  the  return  must  set  forth  the  warrant ;  but  in  that  case 
the  distinction  now  insisted  upon  in  support  of  the  return  is  taken ; 
for  it  is  said,  "  where  a  commitment  is  in  Court  to  a  proper  oflBcer 
[  *759  ]  there  present,  there  is  no  warrant  of  commitment,  and  *therefore  he 
cannot  return  a  warrant  in  hac  verba,  but  must  return  the  truth 
of  the  whole  matter  under  peril  of  an  action."  That  has  been 
done  here. 

It  is  also  objected  that  the  return  does  not  set  out  fully  the 
several  documents  of  which  it  alleges  the  effect.  But  the  gaoler 
has  to  satisfy  himself  of  the  state  of  facts,  and  to  aver  the  truth 
at  hid  peril.  Greater  particularity  is  not  required.  In  Barne's 
case  (2)  it  was  ruled  that  in  a  return  to  a  habeas  corpus  such  precise 
certainty  is  not  requisite,  but  it  suffices  if  the  Court  by  the  return 
can  be  apprized  of  the  substance  of  the  matter.  Here  the  return 
shows  a  detainer  under  competent  authority,  which  is  enough, 
as  appears  from  Brass  Crosby's  case  (3).  In  Bex  v.  Suddisi4)  the 
return  by  the  Governor  of  Portsmouth  to  a  liabeas  corpus  stated  that 
the  prisoner,  being  a  gunner  in  the  royal  artillery,  in  actual  pay 
as  a  member  of  the  garrison  of  Gibraltar,  was  tried  by  a  court- 
martial,  constituted  under  the  authority  of  the  King,  according  to 
the  form  of  the  statute,  with  power  to  try,  hear,  and  determine 
crimes  and  offences  in  pursuance  of  the  articles  of  war,  **  upon 
a  certain  charge  exhibited  against  him  before  the  same  court- 
martial  for  certain  offences  alleged  to  have  been  committed  by  him 
at  Gibraltar  aforesaid ;''  and  that  the  Court  pronounced  sentence 
that,  having  heard  the  evidence  and  defence,  the  Court  was  **  of 
opinion  that  the  prisoner  John  Suddis  is  guilty  of  receiving  several 
pieces  of  printed  cotton  and  two  pieces  of  broad  cloth  stolen  from 
the  warehouse  of  Mr.  S.  Watkins,  knowing  them  to  be  stolen,  in 
breach  of  the  articles  of  war,  and  doth  therefore  by  virtue  of  the 

[  ♦760  ]  4th  article  of  the  24th  section  of  *the  articles  of  war  sentence  him 
the  said  John  Suddis  to  be  transported  as  a  convict  to  Botany  Bay 
for  the  term  of  14  years;*'  that  the  sentence  was  confirmed  by 
the  Governor  of    Gibraltar;    who,  to  carry  it  into  effect,  caused 

(1)1  Salk.  .'549.  (3)  3  Wils.  188.    *S.  C.  2  W.  Bl.  7o4. 

C-O  2  Kol   1\.  1J7.  (4)  1  East,  3013. 
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the  prisoner  to  be  sent  to  England  in  custody,  under  which  custody  lbonaru 
the  prisoner  arrived  in  England,  and  was  landed  at  Portsmouth  in  cask. 
such  custody,  and,  for  the  cause  and  purpose  aforesaid,  was  delivered 
by  the  person  having  the  custody  to  the  Governor  of  Portsmouth, 
to  be  kept  till  he  should  be  sent  to  Botany  Bay  in  pursuance  of 
the  sentence,  and  that  he  was  detained  for  that  purpose ;  that 
S.  Watkins  was  a  subject  of  the  King ;  that  no  form  of  civil  judi- 
cature existed  at  Gibraltar,  having  power  to  try  a  person  in  actual 
pay  as  a  member  of  the  garrison ;  and  that  the  warehouse  was  at 
Gibraltar.  That  was  held  a  good  return.  Lawrence,  J.  said, 
**  This  is  a  return  to  a  writ  of  habeas  corpm  made  by  the  person  in 
whose  custody  the  party  is  placed  in  execution  of  his  sentence.  He 
cannot  be  taken  to  be  cognizant  of  all  the  proceedings.  It  is  enough 
that  the  Court  had  authority  to  award  such  a  sentence.  He  returns 
the  cause  for  which  he  detains  the  party  in  custody,  namely,  the 
judgment  of  such  a  Court.  This  return  I  believe  is  as  much  as 
it  has  ever  been  usual  to  make  in  such  cases."  And  Le  Blanc,  J. 
said,  "  It  is  suflScient  for  the  officer  having  him  in  his  custody  to 
return  to  the  writ  of  habeas  corpus,  that  a  Court  having  a  competent 
jurisdiction  had  inflicted  such  a  sentence  as  they  had  authority  to 
do,  and  that  he  holds  him  in  custody  under  that  sentence." 

But,  lastly,  supposing  the  return  insufficient,  this  Court  cannot 
discharge  the  prisoner.  If  the  Lieutenant-Governor  of  Upper 
Canada  had  no  authority  to  impose  *the  condition  of  pardon,  the  [  *76i  ] 
prisoner  is  simply  in  the  situation  of  a  party  against  whom  an 
indictment  has  been  found  for  high  treason  within  the  colonial 
possessions  of  the  Crown.  The  pardon  cannot  stand,  upon  any 
supposition  which  annuls  the  power  to  impose  the  condition.  By 
the  Habeas  Corpus  Act,  stat.  31  Car.  II.  c.  2,  s.  16,  **  if  any  person 
or  persons  at  any  time  resiant  in  this  realm,  shall  have  committed 
any  capital  offence  in  Scotland  or  Ireland,  or  any  of  the  islands, 
or  foreign  plantations  of  the  King,  his  heirs  or  successors,  where 
he  or  she  ought  to  be  tried  for  such  offence,  such  person  or  persons 
may  be  sent  to  such  place,  there  to  receive  such  trial,  in  such 
manner  as  the  same  might  have  been  used  before  the  making 
of  this  Act ;  any  thing  herein  contained  to  the  contrary  notwith- 
standing." By  **  committed  "  the  Legislature  did  not  mean  the 
being  convicted ;  for  the  party  is  to  receive  trial :  the  present 
case,  therefore,  where  a  bill  of  indictment  has  actually  been  found 
by  the  grand  jury,  would  clearly  be  within  the  Act.  By  stat. 
35  Hen.  VIII.  c.  2,  s.  1,  treasons,  misprisions,  or  concealments  of 
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Lbokabd  treasons,  committed  out  of  the  realm,  may  be  tried  b}'  this  Court 
Case.  under  royal  commission.  In  Bex  v.  Kimberley  (i)  a  party  was 
brought  up  by  habeas  coitus,  having  been  committed  for  a  felonious 
marriage  against  the  provisions  of  an  Irish  statute  (2),  in  order  that 
he  might  be  sent  to  Ireland  to  be  tried  ;  and,  upon  its  being  moved 
that  he  should  be  discharged  or  bailed,  the  Court  remanded  him  ; 
and  he  was  afterwards  carried  to  Ireland,  tried,  condemned,  and 
executed.  In  Bex  v.  Plutt  (3)  a  magistrate  for  Middlesex  had  com- 
mitted a  party  for  high  treason  done  in  America ;  that  was  an 
[  ♦762  ]  improper  *commitment ;  but,  the  prisoner  having  applied,  at  a 
general  gaol  delivery  at  the  Old  Bailey,  to  be  bailed  and  discharged, 
the  Court  refused  to  do  either.  Therefore,  even  admitting  (which 
may  be  questioned)  that  this  Court  would  set  at  liberty  persons 
accidentally  landed  in  England,  while  detained  under  the  criminal 
process  of  a  foreign  country,  this  will  not  be  done  when  the  offence 
is  one  punishable  by  the  laws  of  a  part  of  her  Majesty's  dominions, 
where  it  was  committed. 

The  Counsel  for  the  Crown  then  applied  to  amend  the  return, 
by  inserting  the  whole  of  the  provincial  statute,  1  Yict.  c.  10. 

The  Counsel  for  the  prisoners  objected,  but  offered  to  consent  if 
all  the  documents  connected  with  the  transactions  stated  in  the 
return,  including  the  provincial  statutes  authorizing  transportation 
as  a  punishment,  were  also  put  in. 

The  Court  suggested  that  it  was  reasonable  that  the  statutes 
should  be  set  out,  to  which  the  Counsel  for  the  Crown  assented  ; 
and  the  return  was  amended  as  follows. 

At  the  beginning  of  the  statement  of  the  provincial  Act  of  Upper 
Canada,  stat.  1  Vict.  c.  10,  between  the  words  "Governor  of  the 
said  province  of  Upper  Canada'*  and  the  words  **it  was,"  ante, 
p.  662,  the  following  words  were  inserted  : 

*•  Reciting  (4)  that  there  was  reason  to  believe  that  among  the  perswna 
concerned  in  the  late  treasonable  insurrection  in  that  province  there  were  soino 
to  whom  the  lenity  of  the  Government  might  not  improi^rly  bo  extended,  on 
account  of  the  artifices  used  by  desperate  and  impriucipled  ixji-sous  to  eeduoe 
them  from  their  allegiance." 

^1)  2  Str.  848.  (4)  Statute  of  Upper  Canada,  1  Vict. 

(2)  «  Ann.  c.  IG.  c  10,  s.  1. 

(3)  1  Leach,  C.  C.  157. 
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At  the  end  of  the  setting  forth  of  the  same  statute  (between  the 
words  ** property  real  and  personal"  and  *the  words  "And  I,*' 
ante,  p.  683),  the  following  words  were  inserted  : 

**  And  (1)  that  in  case  any  person  should  be  pardoned  under  that  Act,  upon  con- 
dition of  being  transported  or  banishing  himself  from  that  province,  either  for 
life  or  for  any  term  of  years,  such  person,  if  he  should  afterwards  voluntarily  return 
to  that  province  without  lawful  excuse,  contrary  to  the  condition  of  his  pardon, 
should  be  deemed  guilty  of  felony,  and  should  suffer  death  as  in  case  of  felony. 

*•  And  I  do  further  certify,  that  by  another  statute  (2)  of  her  said  Majesty's 
province  of  Upper  Canada,  intituled  *  An  Act  to  provide  more  effectually  for 
the  punishment  of  certain  offences,  and  to  enable  the  Governor,  Lieutenant- 
Governor,  or  person  administeiing  the  government  of  this  province,  to  commute 
the  sentence  of  death,  in  certain  cases,  for  other  punishment  in  this  Act 
mentioned,'  made  and  passed"  7  Will.  IV.,  **in  the  manner,  and  by  the 
persons  and  authority,  required  for  that  purpose  by  the  said  Act  of  Parliament 
made  and  passed  in  the  thirty- first  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  after  reciting  (3)  that  it  was  expedient  to  make  further  pro- 
vision for  the  effectual  punishment  of  certain  offences  thereinafter  mentioned, 
it  was  enacted,  that  in  case  of  the  conviction  of  any  person  after  the  passing  of 
that  Act,  of  any  larceny ;  or  of  manslaughter  ;  or  of  any  afc.sault  with  intent  to 
commit  any  felony  ;  or  of  felonious  rescue ;  or  of  assaulting  with  any  weapon 
a  sheriff,  or  other  peace  oflBcer,  in  the  execution  of  his  duty ;  or  of  any  forgery 
which  before  the  passing  of  that  Act  was  not  punishable  with  death,  with  or 
without  benefit  of  clergy ;  or  of  perjury ;  or  of  fraud ;  or  cheating ;  or  con- 
spiracy ;  or  of  being  accessoiy,  before  or  after  the  fact,  to  larceny,  or  any  other 
felony :  or  of  receiving  stolen  goods ;  or  of  embezzlement ;  or  of  uttering  or 
tendering  in  payment  false  or  counterfeit  money,  resembling  any  of  the  gold  or 
silver  coins  current  in  that  province,  knowing  the  same  to  be  false  or  counter- 
feit; or  of  offence  against  a  certain  statute  of  that  province,  passed  in  the 
fiftieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Thii-d,  entitled, 

*  An  Act  for  preventing  the  forging  and  counterfeiting  of  foreign  bills  of 
exchange,  and  of  foreign  notes  and  orders  for  the  payment  of  money ; '  or  of 
assisting  in  or  attempting  to  effect  the  escape  of  a  prisoner  confined  for  a  felony 
or  other  crime,  before  or  after  conviction ;  the  person  convicted  of  such  offence 
might  be  sentenced  to  such  punishment  as  was  then  provided  by  law  for  any 
such  offence ;  or  if  the  Court  which  was  to  pass  sentence  on  such  convict  should 

*  think  fit,  might  be  sentenced  to  be  imprisoned  only,  or  imprisoned  and  kept  to 
hard  labour,  or  in  solitary  confinement  in  the  common  gaol,  or  in  any  peni- 
tentiary or  house  of  correction  ♦that  had  been  or  might  be  provided  in  that 
province  for  such  purpose,  for  any  term  not  exceeding  seven  years :  provided 
always,  that  where  for  any  of  the  offences  above  mentioned  a  specified  term  of 
imprisonment  was  then  assigned  by  law,  no  i)ersoii  should  be  sentenced,  for  such 
offence,  to  be  impiisoned  in  a  penitentiai'y  or  other  place  of  confinement  for  a 
longer  period  than  such  specified  term  :  and  provided  also,  that  in  case  a  con- 
viction should  take  place  of  any  of  the  offences  thereinbefore  enumerated,  except 
the  offence  of  manslaughter,  which  before  the  passing  of  that  Act  would  have 
subjected  the  offender  to  any  punishment  provided  by  the  Act  of  the  Parliament 
of  that  province,  passed  in  the  third  year  of  his  then  Majesty's  reign,  entitled, 

*  An  Act  to  reduce  the  number  of  cases  in  which  capital  punishment  maj'  be 
inflicted  ;  to  provide  other  l)uni^^hment  for  offences  which  shall  no  longer  be 
capital  after  the  passing  of  this  Act ;  to  abolish  the  privilege  called  benefit  of 

(1)  Statute  of  Upper  Canada,  1  Vict.      Will.  IV.  c.  0. 
c.  10,  8.  2.  (3)  Sect.  1. 

(2)  Statute    of     Upi)er    Canada,    7 
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Leonard  clergy;  and  to  make  other  alterations  in  certain  criminal  proceedings  before 
Watson's  and  after  conviction ' — such  punishment  should  in  no  case  be  altered  or  affect<?<i 
Case.  -^^  ^^^^  ^^^  ^^^  ^j^  ^^^  ^^^  Court  of  General  Quarter  Sessions  of^the  peatw, 
or  Court  having  the  like  jurisdiction,  should  have  power  to  sentence  any  person 
convicted  before  them,  to  be  imprisoned  in  a  penitentiary  for  a  longer  pericxi 
than  two  yoars.  And  (2)  that  it  should  and  might  be  lawful  for  the  Governor, 
Lieutenant-Governor,  or  person  administering  the  government  of  that  province, 
to  commute  the  sentence  of  death,  which  might  be  passed  upon  any  person 
convicted  of  a  capital  crime,  other  than  high  treason  or  murder,  and,  with 
authority  from  his  Majesty,  upon  any  person  convicted  of  high  treason  or 
murder, — for  transportation  for  life,  or  term  of  years,  to  such  place  in 
his  Majesty's  dominions  as  might  he  assigned  for  the  reception  of  convicts ; 
or  for  banishment  from  that  province  for  life,  or  anj'  term  of  years ;  or  for 
solitary  confinement ;  or  confinement  with  or  without  hard  labour  in  any  peni- 
tentiary or  house  of  correction  that  might  bo  appointed  for  such  purposes,  either 
during  life,  or  for  any  term  of  yeats ;  and  that  an  instrument  under  the  hand 
and  seal  of  the  Governor,  Lieutenant-Governor,  or  person  administering  the 
government  of  that  province,  declaring  such  commutation  of  sentence,  should 
be  sufficient  authority  to  any  of  his  Majesty's  Judges  or  justices  in  that  provinct* 
having  jurisdiction  in  such  cases,  to  make  such  orders,  and  give  such  directions, 
under  his  hand  and  seal,  as  might  be  requisite  for  the  change  of  custody  of  such 
convict,  and  for  his  conduct  to  and  delivery  at  any  penitentiary  or  house  of 
correction  in  that  province,  and  his  detention  therein,  according  to  the  terms  on 
which  his  sentence  might  have  been  commuted.  And  (3)  that  the  time  during 
which  any  offender  should  have  continued  in  any  common  gaol,  under  sentence 
of  transportation,  or  under  sentence  of  confinement  in  the  penitentiary,  should 
[  •TSS  ]  be  reckoned  in  "''dischjfrge,  or  part  discharge,  of  the  term  which  should  be 
appointed  by  such  sentence. 

"And  I  do  further  certify  tliat  by  another  statute  of  her  Majesty's  said 
province  of  Upper  Canada  (4),  intituled,  *  An  Act  respecting  the  transportation 
of  convicts,'  made  and  passed  "  7  Will.  IV.,  **  in  the  manner  and  by  the  persons 
and  authority  required  for  that  puipose  by  the  said  Act"  31  Geo.  III.  (c,  31), 
**  after  reciting  that  (5)  it  was  expedient  to  facilitate  the  transportaticm  of 
offenders  to  such  place  or  places  in  his  Majesty's  dominions  as  might  be 
assigned  for  the  reception  of  convicts,  and  to  make  further  ])rovision  in  respect 
to  the  2)unishmout  of  transportation  :  it  was  enacted,  that  notwithstanding  any 
thing  contained  in  a  certain  Act  of  the  Parliament  of  that  province,  parsed  in  the 
fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  entitleil. 
*  An  Act  for  the  further  introduction  of  the  criminal  law  of  England  in  this 
province,  and  for  the  more  effectual  punishment  of  certain  offenders,'  it  should 
be  lawful,  after  the  passing  of  that  Act,  to  sentence  offenders  to  transportation, 
not  only  in  Ruch  cases  where  by  any  law  then  in  force,  or  thereafter  to  be  pissed, 
it  was  expressly  provided  that  such  offenders  might  be  transported,  but  also  in 
every  case  in  which  by  the  provisions  of  the  said  Act  passed  in  the  fortieth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  the  pei-son  convicted 
would  be  liable  to  be  banished  from  that  province :  provided  always,  neverthe- 
less, that  no  offender  should,  under  the  authority  of  that  Act,  be  sentenced  to 
be  transported,  except  by  such  Court,  and  in  such  cases,  and  for  such  term  of 
time,  as  the  same  offender  might,  according  to  the  said  Act,  bo  banished  from 
that  province ;  and  that  nothing  in  that  Act  contained  should  extend  or  be  con- 
strued to  take  away  or  affect  the  power  of  r-entenciug  offenders  to  be  banished 

(1)  Statute    of    Upper  Canada,    7  (4)  Statute    of    Upj)er    Canada.    7 
Will.  TV.  c.  (5,  s.  2.                                      Will.  IV.  c.  7. 

(2)  Sect.  3.  (5)  Sect.  1. 

(3)  Sect.  4. 
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according  to  tho  Act  therein  before  recited,  when  it  should  appear  proper  to  pass 
such  sentence.  And(l)  that  all  and  singular  the  provisions  then  in  force  which 
were  contained  in  the  said  Act  of  the  Parliament  of  that  province,  passed  in  the 
fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  respecting 
persons  reluming  to  that  province  before  the  expiration  of  the  period  for  which 
they  had  been  banished  by  sentence  of  a  Court,  or  had  consented  to  be  banished 
according  to  the  terms  of  any  conditional  pardon  granted  to  a  convict  sentenced 
to  suflFer  death,  should  equally  extend  to  and  be  in  force  with  respect  to  any 
person  returning  from  transportation  after  that  Act,  whether  such  person  should 
have  been  sentenced  to  be  transported,  or  having  been  capitally  convicted, 
should  have  been  pardoned  on  condition  of  being  transported.  And  (2)  that  the 
sentence  in  case  of  transportation  should  be,  that  the  offender  should  be  trans- 
ported for  a  time  to  be  mentioned  in  such  sentence,  or  for  life,  where  that  might 
be  lawful,  and  should  in  the  opinion  of  the  Court  ^passing  such  sentence  appear 
proper,  to  such  place  as  tho  Governor,  Lieutenant-Governor,  or  person  adminis- 
tering the  government  of  that  province,  by  and  with  the  advice  of  the  executive 
council  thereof,  should  appoint  And  (3)  that  it  should  and  might  be  lawful  for 
the  Governor,  Lieutenant-Governor,  or  person  administering  the  government  of 
that  province,  by  and  with  the  advice  of  the  executive  council  thereof,  to  deter- 
mine, upon  reference  to  his  Majesty's  Government  in  England,  to  what  foreign 
possession  of  his  Majesty  convicts  should  be  transported  from  that  province, 
under  the  provisions  of  that  Act.  And  (4)  that  an  instrument  under  the  sign 
manual  of  the  Governor,  Lieutenant-Governor,  or  person  administering  the 
government  of  that  province,  and  directed  to  the  Judges  of  the  Court  of  King's 
Bench,  declaring  to  what  Colony  or  place  it  had  been  determined  to  transport 
any  convict,  should  be  sufficient  authority  for  the  Judge  who  passed  sentence 
on  such  convict,  or  in  his  absence,  for  any  other  Judge  of  the  said  Court,  to 
make  his  waiTant,  authorising  any  person  or  persons  to  carry  and  secure  such 
convict  in  and  through  that  province,  towards  the  sea-port  or  place  from 
whence  he  or  she  was  to  be  transported ;  and  if  any  person  or  persons  should 
rescue  such  convicts,  or  any  of  them,  or  assist  them,  or  any  of  them,  in  making 
their  escape  from  such  person  or  persons  as  should  have  them  in  their  custody 
as  aforesaid,  such  offence  should  be  punishable  in  the  same  manner  as  if  such 
convict  had,  at  the  time  it  was  committed,  been  confined  in  a  gaol  or  prison  in 
the  custody  of  the  sheriff  or  gaoler  after  sentence  for  the  crime  of  which  he 
should  have  been  convicted.  And  (5)  that  the  time  during  which  any  offender 
should  have  continued  in  gaol  under  sentence  of  transportation  should  be  taken 
and  reckoned  in  part  discharge  or  satisfaction  of  the  term  of  his  transportation. 
And  (6)  that  the  expenses  of  carrying  that  Act  into  execution,  so  far  as  respected 
the  removdl  of  convicts  in  order  to  their  being  transported,  should  be  annually 
laid  before  both  Houses  of  the  Legislature.  And  (7)  that  if  by  reason  of  any 
difficulty  occurring,  which  might  prevent  the  transportation  or  reception  of  any 
convict  in  any  Colony  or  possession  of  his  Majesty,  the  sentence  which  should 
have  been  passed  on  any  such  convict  could  not  be  carried  into  effect,  such  con- 
vict might  be  detained  in  prison  for  a  period  not  longer  than  that  for  which  he 
should  have  been  sentenced  to  be  transported,  unless  it  should  appear  expedient 
to  pardon  such  convict,  in  which  case  it  might  be  made  a  condition  of  such 
pardon,  that  the  convict  should  banish  himself  from  that  province,  for  a 
period  not  exceeding  the  residue  of  the  time  for  which  he  was  to  have  been 
transported  "  (8). 
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(1)  Sect  2. 

(2)  Sect.  3. 

(3)  Statute    of    Upper    Canada,    7 
WiU.  IV.  c.  7,  s.  4. 

(4)  Sect.  5. 


(5)  Sect.  6. 

(6)  Sect.  7. 

(7)  Sect.  8. 

.  (8)  By    mistake,   in    the    amended 
return,  at  the  end,  see  antCy  p.  664,  it 
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Lbonakd         On  Wednesday,  16th  January,  the  return  in  the  case  of  liandnll 

Case.         ir/x(>//,  another  of  the  prisoners  (see  p.  661,  ante)  was  read.      It 

[  767  ]       corresponded  with  the  amended  return  in  Watson's  case,  except 

that  the  condition  of  pardon  was,  that  Wixon  should  be  transported 

to  Van  Diemen's  Land,  *'  for  and  during  the  term  of  fourteen  years 

next  ensuing  the  date  of  his  arrival "  there. 

The  Counsel  for  the  prisoners  then  moved  that  Wixon  should  be 
discharged  : 

Beliance  has  been  placed  on  the  recital  in  sect.  17  of  stat. 
5  Geo.  IV.  c.  84,  as  recognising  the  existence  of  a  power  in  the 
provincial  Legislature  to  transport,  and  to  send  to  England  in  the 
course  of  transportation.  But  statutory  recitals  are  often  untrue ; 
an  instance  of  which  is  to  be  found  in  stat.  59  Geo.  III.  c.  31, 
B.  1  (1).  The  recital  here  is  contrary  to  the  fact,  no  such  power 
existing  by  statute,  which  alone  could  give  it ;  and  it  applies  only 
to  "some  parts"  of  the  King's  dominions  beyond  sea.  But  the 
objection,  that  the  Legislature  of  Upper  Canada  cannot,  at  any  rate, 
authorise  transportation  and  detention  beyond  the  bounds  of  the 
province,  has  not  been  answered.  Sect.  3  of  stat.  5  Geo.  IV.  c.  84, 
has  been  cited,  to  illustrate  the  power  of  a  Legislature,  generally,  to 
deport  beyond  the  limits  of  its  own  territory :  but  that  section  uses 
the  words  **  transportation  or  banishment.*'  The  former  applies  to 
the  case  of  prisoners  being  sent  to  places  within  the  dominions 
of  the  legislating  country  :  the  latter  to  the  case  of  their  being  sent 
to  places  without  such  dominions.  In  the  latter  case,  the  power  of 
the  Legislature  ceases,  either  at  once  upon  the  prisoner  being 
without  the  territory  of  the  legislating  country,  or,  at  latest,  upon 
[  *768  ]  his  arriving  *within  the  territory  of  another  country.  In  Lower 
Canada  an  ordinance  was  made  authorising  the  detention  in 
Bermuda  of  persons  sent  thither  from  Lower  Canada :  but  the 
illegality  of  that  order  appears  from  the  Act  of  Indemnity,  stat. 
1  &  2  Vict.  c.  112,  which  was  thereupon  passed  in  the  Parliament 
of  the  United  Kingdom.  The  power  pf  the  Crown  to  commute 
punishment  in  cases  of  high  treason,  as  in  other  instances,  appears 
to  have  been  assumed  for  many  years :  but  no  authorty  can  be 
shown  for  its  being  enforced,  independently  of  statute,  by  any 
other  means  than  that  of  avoiding  the  pardon,  and  enforcing 

was  stated,  **  that  Leonard  Watson  "      deliver  the  said  Leonard  Watson  "  Ac. 
(instead  of  •'  Digby  B.  Morton  ")  **did,  (1)  See  /n  re  Baron  de  Bode,  6  Dowl. 

on  the  day  and  year  last  aforesaid,      P.  G.  782,  785,  788,  789. 
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the  original  judgment,  in  case  of  noncompliance  with  the  condition.  Leonabd 
This  may  be  inferred,  in  cases  of  felony,  from  CopelancVs  case(i).  case. 
The  service  in  the  Colonies  was  not  merely  in  the  nature  of  punish- 
ment, but  also  in  that  of  labour  for  hire  and  reward.  Sect.  13  of 
Btat.  31  Car.  II.  c.  2,  refers  to  such  service  only  under  contract. 
Sect.  14,  which  was  also  cited  on  the  other  side,  refers  only  to 
transportation  under  a  commutation  of  punishment  imposed  by  the 
Court  upon  conviction.  The  remedy  of  habeas  corpus  is  not  allowed 
by  the  statute  in  either  case :  but  there  is  no  power  given  to  the 
Crown  to  enforce  the  agreement  or  condition,  except  by  the 
avoidance  of  the  pardon. 

The  doubt  suggested,  whether  this  country  will  not,  as  a  matter 
of  general  law,  aid  in  carrying  into  effect,  in  its  own  territory, 
the  penal  sentences  of  foreign  countries,  really  raises  the  whole 
question  which  is  practically  before  the  Court.  But  such  a  doubt 
is  unwarranted.  No  authority  can  be  given  for  it;  and  such  a 
principle  is  negatived  by  the  language  of  Lord  Loughborough  in 
FoUiott  V.  Off  den  (2),  the  decision  in  which  case  was  aflBrmed  on 
error ;  *Ogden  v.  FoUiott  (3) ;  and  also  by  3  Inst.  180.  When,  [  *7e9 
indeed,  the  Legislature  enables  the  executive  to  deport  aliens,  such 
aliens  are  legally  removable ;  but  then  they  are  so,  not  under  any 
foreign  law  to  which  they  may  have  become  amenable,  but  under 
the  special  provisions  of  the  domestic  Legislature.  Hex  v.  Siuldis  (4) 
is  inapplicable  to  this  part  of  the  argument ;  for  it  was  assumed 
throughout  that  case  that  the  English  laws  extended  to  Gibraltar. 
In  the  case  of  Upper  Canada,  by  stat.  31  Geo.  III.  c.  31,  s.  2,  the  laws 
of  the  provincial  Legislature  are  valid  and  binding  only  "  within  the 
province  in  which  the  same  shall  have  been  so  passed." 

The  provincial  statute,  1  Vict.  c.  10,  gives  no  power  of  affixing 
to  a  pardon  the  condition  of  punishments  previously  illegal,  or  of 
enforcing  such  condition.  But  here  is  a  condition  of  transportation 
to  be  measured  from  the  time  of  the  party's  arrival  in  the  penal 
colony,  which  is  uncertain,  and  dependent  upon  the  arrangements 
made  by  the  executive  of  Upper  Canada.  Further,  sect.  2  of  the 
same  statute  shows  that  the  only  method  contemplated  of  enforcing 
the  condition  of  transportation  was  the  punishment  of  the  party 
as  a  felon,  in  case  of  his  returning  to  the  Colony  without  lawful 
excuse.     The  clause  does  not  in  terms  make  the  pardon  void.     Nor 

(1)  Kelyng,  Rep.  PL  Or.  45.  pp.  731,  733). 

(2)  2  E.  E.  736  (1  H.  Bl.  124,  135).  (4)  1  East,  306. 

(3)  2  B.   R.   736  (3  T.  R.  726;  see 
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Lkonahd     is  it  a  necessary  consequence  of  the  condition   failing  that  the 

Cask!        pardon  should  be  void :  for,  if  an  illegal  condition  were  imposed, 

the  Court  would  treat  the  condition  as  void,  and  the  pardon  as 

single  and  unconditional. 

From  the  earlier  provincial  statutes  now  set  out  in  the  return,  it 

[  ''^o  ]  appears  that  the  provincial  Legislature  have  *not  understood  them- 
selves to  possess  the  power  of  transportation,  said  to  be  recognised 
as  previously  existing  by  stat.  5  Geo.  IV.  c.  84 ;  but  consider  it  as 
given  by  the  enacting  part  of  that  statute.  For,  the  power  having 
previously  extended  only  to  banishment  (i),  the  provincial  statutes 
7  Will.  IV.  cc.  6,  7,  proceeding  on  the  authority  of  stat.  5  Geo.  IV. 
c.  84,  create  the  punishment  of  transportation,  the  statute  having 
removed,  as  was  supposed,  the  diflSculty  arising  from  Upper  Canada 
being  an  inland  province,  and  from  the  general  want  of  power  extra 
fines. 

(CoLERiDGB,  J. :  Stat.  5  Geo.  IV.  c.  84,  so  far  as  its  enactments  go, 
only  authorises  confinement  in  England.) 

The  power  to  carry  through  Lower  Canada  might  perhaps  follow 
ex  necessitate, 

(Coleridge,  J. :  On  that  principle,  the  power  to  transport  to 
parts  beyond  the  seas  would  authorise  the  carrying  through  Lower 
Canada,  independently  of  stat.  5  Geo.  IV.  c.  84.) 

These  suggestions  would  tend  to  show  that,  even  since  the  Act,  the 
power  of  transportation  does  not  exist.  Further,  by  the  provincial 
statute,  7  Will.  IV.  c.  6,  s.  8,  the  Governor  has  no  power  to  com- 
mute the  punishment  in  the  case  of  high  treason.  It  is  true  that 
this  appears  to  be  qualified  by  the  provincial  Act,  stat.  1  Vict.  c.  10 : 
but  the  authority  of  the  Governor  to  assent  to  that  is  not  shown. 
His  authority  is  limited  by  his  instructions  ;  stat.  31  Geo.  III.  c.  81, 
s.  30 :  but  the  instructions  are  not  set  out  on  the  return.  This 
also  meets  the  arguments  which  proceed  on  the  assumption  that  the 
Legislature  of  Upper  Canada  is  a  supreme  Legislature. 
[  771  1  Then,  supposing  the  power  to  exist,  the  return  does  not  show  that 

it  has  been  lawfully  exercised.     The  necessity  of  a  warrant  from 

(1)  It  was  stated,  in  argument,  that  want  of  power  beyond  the  limits  of  the 

the    provincial    Legislature,    having  province,  had  substituted  (before  stat 

found  that  sentence  of  transportation  5  Oeo.  IV.  c.  84,  passed)  banishment 

could  not  be  carried  into  effect  for  for  transportation. 
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the  Governor  of  Upper  Canada,  for  carrying  into  effect  a  sentence  Leonabd 
of  transportation,  appears  from  the  provincial  statute,  7  Will.  IV.  cj^^. 
e.  7,  8.  5.  The  prisoner  was  conveyed  by  the  warrant  of  the 
Governor  of  Upper  Canada  only  *'unto"  (i)  Lower  Canada.  The 
authority,  according  to  the  return,  is  then  exhausted.  Nothing  is 
shown  to  authorise  the  warrant  of  the  Governor  of  Lower  Canada, 
nor  the  act  of  the  sheriff  of  Quebec,  nor  that  of  the  commander  of 
the  Captain  Ross.  The  allegation  of  the  Queen's  determination 
respecting  the  fitness  of  the  confinement  at  Liverpool  is  unmeaning. 
From  the  time  of  the  arrival  of  the  prisoner  in  Lower  Canada,  the 
parties  employed  in  the  transaction  are  not  shown  to  have  any 
power  which  any  other  individuals  would  not  have  had.  There 
is  not  even  an  averment  of  necessity,  except  by  the  gaoler  of 
Liverpool.  It  cannot  be  argued  that  irregularities  in  the  bringing 
to  England  are  cured  upon  the  actual  arrival  here :  England,  for 
this  purpose,  is  not  distinguishable  from  Nova  Scotia ;  and,  had  any 
individual  taken  the  prisoner  thither,  and  coerced  his  person  there, 
he  would  have  been  justified  in  using  violence  to  recover  his  liberty. 
As  to  the  form  of  the  return.  It  is  said  that  the  Court  will  not 
expect  technical  nicety.  But  they  must,  at  least,  see  that  there 
has  been  something  to  warrant  the  confinement,  and  will  not  leave 
the  whole  to  the  judgment  of  the  party  making  the  return ;  BiisheVs 
case  (2) ;  where  the  return  was  held  bad  for  *8tating  that  the  [  *772  ] 
prisoner,  being  a  juryman,  had  given  his  verdict  "  contra  plenam 
evidentiam  et  directionem  curias  in  materia  legis.''  Rex  v.  Suddis  (3) 
is  relied  upon  on  the  other  side.  But,  first  and  principally,  the 
prisoner  there  was  a  soldier,  and  therefore  not  entitled  to  his 
liberty  in  the  full  sense  of  the  word.  Secondly,  the  return  was 
more  special  than  here.  Thirdly,  the  absence  of  a  warrant  was  not 
insisted  on.  Fourthly,  the  Court  there  clearly  assumed  that  the 
record  showed  a  trial  and  conviction  by  a  court  of  competent  juris- 
diction. It  is  argued  that  Rex  v.  Clerk  (4)  does  not  apply  where 
there  is  a  commitment  in  Court  to  a  proper  oflScer.  But  here 
no  such  commitment  appears,  nor  any  act  of  the  Court,  nor  that  of 
any  party  acting  as  officer  of  any  Court.  In  the  case,  In  the  matter 
of  Power  (5),  Lord  Eldon  directed  a  return  to  be  amended,  because 
it  did  not  set  out  the  whole  warrant  of  commitment.    Lastly,  the 

(1)  The  word  appears,  in   Watson's  (2)  2  (T.)  Jones,  13.     S.  C.  Vaugh. 

case,  to  be  "unto"  in  the  original  135;  6  How.  St.  Tr.  999. 
return,  and  **into"  in  the  amended  (3)  1  East,  306. 

one ;  but  **  unto  "  in  both  the  original  (4)  1  Salk.  349. 

and  amended  returns  in  Wixfm's  case.  (d)  2  Buss.  583. 
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Leonard  Court  cannot  take  the  return  as  true  for  all  the  facts  which  it 
Cam?  ^  alleges,  unless  the  prisoner  have  some  opportunity  of  traversing  it. 
His  remedy  by  action  is,  in  such  a  case  as  this,  altogether  nugatory. 
Sir  Michael  Foster  (i)  expresses  his  opinion  that,  though  a  return  to 
a  habeas  corpus  is  in  general  conclusive  as  to  the  fact,  there  may  be 
exceptions,  as  in  the  case  of  a  party  about  to  be  sent  out  of  the 
country.  In  civil  cases,  which  are  much  less  important,  the  return 
is  traversable  under  the  express  provisions  of  stat.  56  Geo.  III. 
c.  100,  sects.  8,  4. 

The  Counsel  for  the  Crown,  contra: 
The  power  of  transportation,  nearly  as  it  now  exists  in  England, 
[  ♦773  ]  since  *the  separation  of  the  United  States,  was  given  by  stat. 
24  Geo.  III.  c.  56.  Before  that  Act,  transportation  to  the  American 
plantations  was  the  only  punishment  of  the  kind  which  could  be 
legally  inflicted.  Then  the  Colony  of  Upper  Canada  adopted  the 
regulation  of  the  English  law.  The  power  to  commute  in  case  of 
high  treason  seems  to  have  been  taken  for  granted  in  England, 
as  comprehended  in  the  larger  power  of  punishment,  and  as  a 
consequence  of  the  prerogative  of  the  Crown.  The  provincial 
statutes,  7  Will.  IV.  cc.  6,  7,  show,  what  was  suggested  in  the 
former  argument,  that  the  provincial  Legislature  has  the  power  of 
transportation,  and  that  the  punishment  is  one  recognised  in 
Canada.  Sect.  3  of  the  provincial  stat.  7  Will.  IV.  c.  6,  is  referred 
to,  as  showing  that  the  Governor  cannot  commute  the  sentence  in 
cases  of  high  treason  :  but  the  effect  of  the  provision  is,  that  he  can 
do  so  with  the  assent  of  the  Crown.  But  any  limitation  which 
existed  is  removed  by  the  provincial  Act,  stat.  1  Vict.  c.  10,  in  the 
case  of  a  party  petitioning.  The  second  section  recognises  distinctly 
the  conditions  of  both  transportation  and  banishment.  It  is  said 
that  the  return  does  not  show  that  the  instructions  to  the  Governor 
enabled  him  to  assent  to  this  Act :  but  the  return  alleges  that  the 
statute  was  duly  passed  and  assented  to  in  her  Majesty's  name. 
The  language  of  the  provincial  stat.  7  Will.  IV.  c.  7,  s.  1,  shows 
that,  before  that  Act,  transportation  as  well  as  banishment  was  a 
recognised  punishment. 

It  is  contended  that,  by  sect.  5  of  the  same  Act,  the  Governor's 
warrant  is  necessary  for  carrying  into  effect  a  sentence  of 
transportation.     But  that  applies  only  to  cases  of  conviction. 

(1)  Seo    his    letters    to    Solicitor-      pp.   51,   57;    cited  20  IIow.  St.  Tr. 
General    Yorke    and     Chief     Bai-ou      pp.  1375,  1378  (Addenda). 
Parker,  in  Dodson's  Life  of  Poster, 
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It  does  not  appear  from  the  return  that  the  legislative  *council      Leonabd 
of  Van  Diemen's  Land,  acting  under  stat.  9  Geo.  IV.  c.  83,  s.  20,        case! 
&c.,  may  not  have  authorised  the  reception  of  convicts  there.     That       i  *^^*  ] 
would   satisfy  the   requisite  of    concurrent  legislative  provisions 
by   the  country   transporting  and    the   country  receiving.     But 
it  is   unnecessary.      There  is,   at  any  rate,   power  to  transport 
to    Van    Diemen's    Land,    whatever    is    to   be    done  when    the 
prisoner  arrives  there:  and  this  Court  will  not  interfere  during 
the  transit. 

It  is  argued  that  the  provincial  statute,  1  Vict.  c.  10,  stands 
upon  the  same  footing  with  the  ordinance  respecting  Lower  Canada, 
the  illegality  of  which  is  inferred  from  the  indemnifying  statute, 
1  &  2  Vict.  c.  112.  Now  that  ordinance  was  the  act,  not  of  the 
legislative  body,  but  of  the  special  council  appointed  under  stat. 
1  &  2  Vict.  c.  9 :  and  the  whole  question  was,  not  whether  the 
legislative  body  could  pass  such  a  law,  but  whether  the  particular 
provisions  of  that  Act  authorised  such  a  law.  The  ordinance  too 
was,  in  itself,  made  against  particular  persons,  and  had  no  analogy 
to  the  general  provisions  of  a  statute.  It  was  also  doubted  whether 
sect.  6  of  stat.  1  &  2  Vict.  c.  9,  did  not  prevent  any  ordinance  from 
having  the  effect  of  changing  in  any  way  the  existing  law:  no 
such  doubt  could  exist  as  to  the  power  of  the  Legislature  of  Upper 
Canada. 

It  is  objected  that,  at  any  rate,  the  condition  imposed  upon 
Wixon  is  illegal,  the  term  of  transportation  commencing  at  the 
time  of  his  arrival  in  the  penal  colony.  It  may  be  that  such  a 
sentence  is  unusual.  But,  if  transportation  for  life  be  not  an  illegal 
condition,  transportation  for  any  time  short  of  life  cannot  be  so. 
The  condition  might  have  been  transportation  for  life,  *with  a  [  *775  ] 
proviso  that  the  condition  should  cease  if  the  party  were  alive 
fourteen  years  after  his  arrival  in  the  penal  colony. 

It  is  also  said  that  an  irregularity  would  not  be  cured  by  the 
party  being  now  in  proper  custody.  But  suppose  a  man  sentenced 
for  any  crime,  and  apprehended  illegally;  the  Court  would  not, 
when  he  was  in  the  course  of  legally  suffering  his  punishment, 
discharge  him  on  account  of  the  previous  irregularity.  There  is, 
however,  no  irregularity  in  the  mode  in  which  the  condition  here 
has  been  enforced.  The  Court  cannot  treat  the  gaoler  of  Liverpool 
otherwise  than  as  acting  under  the  original  authority,  if  com- 
petent, by  which  the  prisoner  was  ordered  to  be  transported.  This 
appears  from  the  judgments  of  Lawrence  and  Le  Blanc,  JJ.  in 

44—2 
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Leonakd     Rex  v.  Siiddis  (i).   The  return  might  have  simply  stated  the  original 
Case.        authority,  passing  over  the  subsequent  matter. 

It  is  contended  that  the  return  is  bad  for  not  showing  a  warrant, 
either  if  one  exist,  or  if  there  ought  to  be  one,  on  the  authority  of 
Hex  V.  Clerk  (2).  But  no  warrant  was  necessary  for  carrying  into 
effect  a  condition  accepted  by  the  prisoner.  There  appears  to  have 
been  no  warrant  in  Rex  v.  Suddis  (i).  In  the  viatter  of  Power  (3) 
was  a  case  of  a  commitment  by  commissioners  of  bankruptcy ;  and 
the  Lord  Chancellor,  in  consequence  of  the  peculiar  relation  which 

«  that  office  then  bore  to  himself,  might  well  choose  to  look  into  the 

conduct  of  the  commissioners,  and  not  stop  at  the  return  (4).  But 
it  would  be  a  good  return  to  a  habeas  corjnis,  that  the  party  making 
the  return  was  a  constable,  and  apprehended  the  prisoner,  who  was 

[  *776  ]  a  convict  sentenced  to  *transportation,  attempting  to  escape,  with- 
out any  allegation  of  a  warrant.  Even  if  a  private  person  so 
returned,  the  Court  would  not  discharge  the  prisoner.  Who  was 
to  grant  a  warrant  here  ?  The  authority  of  the  Governor  of  Lower 
Canada  to  further  the  carrying  of  the  condition  into  effect  arises 
from  the  general  power,  inherent  in  every  branch  of  the  executive 
in  the  United  Kingdom,  to  aid  in  the  execution  of  the  law.  Rex  v. 
Suddis  (i)  was  a  much  less  strong  case  than  this.  It  did  not,  as 
was  suggested,  turn  upon  the  military  character  of  the  party  com- 
plaining ;  and  the  return  there  does  not  even  aver  the  necessity  of 
his  being  sent  from  Gibraltar  to  London.  Folliott  v.  Ogden  (s)  and 
the  other  authorities,  cited  to  show  that  this  country  cannot  carry 
into  effect  the  sentences  of  foreign  countries,  are  inapplicable  :  the 
dependencies  of  Great  Britain  are  not,  in  the  sense  of  this  rule, 
foreign  countries.  And,  even  as  to  foreign  countries,  the  law  is 
not  absolutely  clear,  as  appears  from  the  judgment  of  Heath,  J.  in 
Mure  V.  Kaye  (6). 

IliU,  in  reply : 

The  case  of  the  ordinance  which  gave  rise  to  the  Indemnity  Act, 
stat.  1  &  2  Yict.  c.  112,  has  not  been  distinguished  from  the 
present :  for,  though  the  authority  there  was  special,  the  provision 
was,  by  stat.  1  «&  2  Vict.  c.  9,  s.  3,  that  it  should  be  lawful  for  the 
Governor  and  Council  **  to  make  such  laws  or  ordinances  for  the 
peace,  welfare,  and  good  government  of  the  said  province  of  Lower 

(1)  1  East,  306.  (4)  See  CVo»Wfy'«  case,  2  Swanst.  75. 

(2)  1  Salk.  349.  (o)  2  R.  R.  736  (1  H.  Bl.  124). 

(3)  2  liuss.  583,  (6)  4  Taunt.  43. 


VOL.  xLvni.1      1839.     Q.  B.     9  AD.  Sc  EL.  776—778.  693 

Canada  as  the  Legislature  of  Lower  Canada  as  now  constituted  is     Leonard 

WTatson's 

empowered  to  make ;  and  that  all  laws  or  ordinances  so  made,  qj^^e. 
subject  to  the  provisions  hereinafter  contained  for  disallowance 
♦thereof  by  her  Majesty,  shall  have  the  like  force  and  effect  as  [  'TT?  ] 
laws  passed  before  the  passing  of  this  Act  by  the  legislative  council 
and  assembly  of  the  said  province  of  Lower  Canada,  and  assented 
to  by  her  Majesty,  or  in  her  Majesty's  name  by  the  Governor  of  the 
said  province."  This,  therefore,  puts  the  ordinance  on  a  footing 
with  laws  passed  by  the  Legislature  of  Lower  Canada,  which 
Legislature  has  the  same  power  as  that  of  Upper  Canada.  There- 
fore, if  the  ordinance  could  not  give  power  to  transport  extra  fines^ 
neither  could  the  provincial  statute  1  Vict.  c.  10. 

It  is  suggested  that  the  power  of  the  Crown  to  commute  punish- 
ment in  cases  of  high  treason  arises  from  the  prerogative.  It  is 
clear,  however,  from  CopelamVs  case  (i),  that  there  was  no  such 
power  without  the  consent  of  the  criminal ;  and  that  the  only 
means  of  enforcing  the  condition  was  the  infliction  of  the  original 
punishment  in  case  the  criminal  violated  the  condition.  In 
1  Chitty's  Criminal  Law,  789  (2nd  ed.),  it  is  said,  "Transportation, 
or  exile,  is  generally  regarded  as  the  next  to  death  in  the  scale  of 
punishment.*'  "  It  was  altogether  unknown  as  a  penalty  to  the 
common  law  of  England.  The  only  case  in  which  it  arose,  seems 
to  have  been  that  of  abjuration,  where  the  party  accused  fled 
to  a  sanctuary,  confessed  his  crime,  and  took  an  oath  to  leave  the 
kingdom  at  the  port  assigned  him,  and  never  to  return  without  the 
permission  of  his  Majesty.  This  was  evidently  not  a  punishment, 
but  a  condition  of  pardon  ;  for  it  was  expressly  provided  by  Magna 
Charta,  that  no  freeman  shall  be  banished,  unless  by  the  judgment 
of  his  peers,  or  by  the  law  of  *the  land."  "  Very  soon  after  the  [  ♦778  ] 
restoration  of  Charles  the  Second,  it  became  usual  for  the  Crown  to 
grant  pardons,  on  condition  that  the  offender  should  be  banished, 
either  for  life,  or  for  some  limited  period,  and  that  the  original 
sentence  should  be  revived  on  his  breaking  the  stipulations  of  its 
remission."  Now,  in  default  of  its  appearing,  by  this  return,  with  . 
what  powers  the  Crown  had  intrusted  the  Governor,  the  Court 
cannot  assume  (what,  indeed,  would  be  contrary  to  the  ordinary 
practice)  that  the  power  of  pardoning  in  cases  of  high  treason  has 
been  delegated  by  the  Crown  to  the  Governor. 

As  to  the  necessity  for  a  warrant.     It  is  assumed,  as  the  result 
of  Rex  V.  Clerk  (2),  that  a  warrant  must  be  set  out  only  where  a 
(1)  Kelyng,  Eep.  PI.  Cr.  45.  (2)  1  Salk.  349. 
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Leonard  warrant  iH  issued ;  and  here,  it  is  said,  no  one  could  issue  a  warrant. 
Case.  K  no  one  could  do  so,  as  indeed  is  urged  on  behalf  of  the  prisoner, 
that  can  only  be  because  the  proceeding  is  illegal,  and  could  not 
become  legal  by  any  warrant.  Rex  v.  Clerk  (i)  shows  that  the 
only  case  in  which  a  warrant  is  unnecessary  is  where  a  Court 
orders  the  officer  to  act.  That  could  not  be  here ;  for  no  Court 
has  acted  at  all.  In  Rex  v.  Stiddis  (2),  whether  there  was  a  warrant 
or  not,  it  was  assumed  that  there  had  been  a  regular  judgment  of 
a  competent  Court.  And  this  is  all  that  Same's  case  (3)  shows. 
Besides,  the  return  sets  out  a  warrant  of  the  Governor  of  Upper 
Canada,  which,  if  the  power  existed  at  all,  would  authorise  con- 
veying the  prisoner  to  Lower  Canada,  but  no  farther.  It  cannot 
be  held  that  any  individual,  after  the  prisoner  arrived  in  Lower 

[  ♦779  ]       Canada,  might  take  him,  and  carry  him  whithersoever  *such  party 

chose,  in  the  assumed  execution  of  the  condition,  continuing  or 

abandoning  the  custody  at  will,  and  so  on,  through  any  number 

of  individuals. 

Cur,  adv.  nut  (4). 

Lord  Dbnman',  Ch.  J.  in  the  same  Term  (January  21st)  delivered 
the  judgment  of  the  Court  : 

We  are  now  to  pronounce  our  judgment  on  the  validity  of  a 
return  to  a  writ  of  habeas  corpus  for  bringing  up  the  body  of 
Kandall  Wixon,  being  in  the  custody  of  the  keeper  of  her  Majesty's 
gaol  at  Liverpool.  The  writ  was  issued  by  my  brother  Littledale, 
returnable  forthwith  before  himself  at  his  Chambers  in  Serjeants' 
Inn ;  but  the  Term  was  so  near  at  hand  that  it  was  thought 
expedient  to  hear  the  argument  in  the  full  Court. 

Every  point  that  could  arise  upon  the  facts  that  appear  has  been 
amply  discussed :  and,  as  some  doubt  was  expressed  on  the  right 

(1)  1  Salk.  349.  Walker,  Parker,  and  Bedford,  for  the 

(2)  1  East,  306.  term  of  their  natural  lives ;   Wixon, 

(3)  2  Eol.  E.  157.  Brown,     Alves,     and     Malcolm,    for 

(4)  The  Counsel  for  the  prisoners  foui-teen  years  from  their  arrival  in 
declined  arguingastothe  other  returns,  Van  Diemen's  Land;  Anderson  for 
on  the  ground  that  none  of  them  con-  seven  years  from  his  arrival  in  Van 
tained  objections  which  did  not  exist  Diemen's  Land.  And  that  Grant, 
in  the  cases  of  Watson  and  Wixon,  Miller,  and  Heynolds  had  been  capitally 
Bythereturns  it  appeared  that  Watson,  convicted  and  sentenced  to  death; 
Walker,  Parker,  Wixon,  Brown,  Alves,  Grant  for  high  treason,  and  Miller  and 
Anderson,  Malcolm,  and  Bedford,  had  Reynolds  for  felony  (not  specifying 
all  been  indicted  for  high  treason,  and,  the  treason  or  felony] ;  and  that  these 
before  ari'aignment,  had  petitioned  three  had  been  pardoned  on  condition 
and  confessed,  and  been  pardoned  on  of  transportation  to  Van  Diemen's 
condition  of  transportation ;  Watson,  Land  for  life. 
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of  my  learned  brother  to  issue  this  writ,  we  desire  to  state  our      Leonard 

\^ATSON*S 

deliberate  opinion,  that  he  has  done  no  more  than  the  law  justifies        case. 
and  requires.     We   deserve   herein   neither   the    praise   nor   the 
♦censure  that  may  belong  to  innovation.    We  are  merely  abiding       [  •780  ] 
by  an  established  practice. 

Lord  Coke  (i),  indeed,  and  Lord  Hale  (2),  and  Lord  Chief  Baron 
Comyns  (3),  as  text  writers  upon  this  subject,  appear  to  confine  to 
Chancery,  which  is  at  all  times  open,  the  officinajustitue,  the  power 
of  issuing  a  habeas  corpus  in  time  of  Vacation.  But  Tremaine's 
Pleas  of  the  Crown  contain  four  precedents  of  writs  in  the  exact 
form  of  that  now  before  us,  earlier  than  31  Car.  II.,  one  (4)  as 
early  as  43  Eliz.  Wilmot,  in  his  answer  to  the  House  of  Lords  (5), 
refers  to  others  anterior  to  the  Habeas  Corpus  Act,  and  observes 
that  the  great  men  who  framed  it  would  never  have  left  so  obvious 
a  defect  without  remedy.  In  1758,  he  and  the  Judges  consulted  by 
the  House  of  Lords  affirmed  this  power;  and  the  reforming  bill 
which  had  been  introduced  would  scarcely  have  been  suffered  to 
fall,  had  it  not  been  in  that  respect  deemed  unnecessary. 

In  1765,  then,  Blackstone's  statement  (6)  is  a  valuable  testimony 
of  the  general  opinion  at  that  time :  and  the  practice  from  that 
period  has  been  uniform.  It  is  also  true  that,  in  deciding  Crowley's 
case  (7),  Lord  Eldon  doubted  the  power  of  a  Judge  in  Vacation  to 
issue  a  habeas  corpus^  saying,  there  is  much  good  principle  for  it, 
but  very  little  practice.  That  doubt  assisted  his  argument  in  favour 
of  over-ruling  the  solemn  decision  of  Lord  Nottingham  in  Jenkes's 
case  (8) :  but  the  passages  *in  his  judgment,  which  occur  at  page  65  [  •781  ] 
and  page  68  (9),  distinctly  prove  that  he  formed  his  opinion  partly 
on  the  inconvenience  and  oppression  which  might  have  accrued  to 
the  subject  if  deprived  of  the  means  of  obtaining  a  release  from 
imprisonment  in  time  of  Vacation  by  a  writ  sued  out  in  the  Court 
of  Chancery.  Now  the  same  ill  consequences  would  follow  in 
criminal  cases,  notwithstanding  the  power  of  issuing  these  writs  in 
Vacation  by  Chancery,  unless  the  Judges  of  the  Court  of  King's 
Bench  have  power  to  decide  immediately  on  the  right  to  restrain  a 
subject  of  his  personal  freedom.     In  favour  of  this  practice  we  have 

(1)  4  Inst.  81.  (5)  See  Opinions,  &c.  by  Sir  J.  E. 

(2)  2  PL  Cr.  147.  Wilmot,  pp.  94  to  102,  &c. 

(3)  Tit.  Habeas  Corpus  (A).  (6)  3  Com.  131. 

(4)  Rex  V.  Gardner,  Trem.  PL  Cr.  (7)  2  Swanst.  1. 

354.     See^w^p.  700,  note(4).      For         (8)  6  How.  St.   Tr.    1189;    and  in 
other   instances   see   Trem.    PL    Cr.      Crowley^ a  case,  2  Swanst.  12,  83. 
66,  387,  405.  9)  2  Swanst, 
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Leonard  the  authority  of  Lord  Nottingham  himself ;  who,  in  his  judgment, 
Case  preserved  by  Mr.  Swanston,  mentions  that  precedents  of  such  writs 
being  issued  by  Kelyng,  Ch.  J.  were  brought  before  him.  He  says, 
indeed,  that  Bainsfobd,  then  Gh.  J.,  had  refused  a  haheas  corpus  to 
Jenkes  ;  but  not  because  he  doubted  his  power  to  do  so.  It  is  far 
more  likely  he  did  not  choose  to  enter  into  a  controversy  with  the 
Privy  Council  by  whom  Jenkes  had  been  committed  (i). 

In  fact,  therefore,  there  is  no  decision  against  this  doctrine  ;  and 
in  its  favour  great  authority,  principle,  necessity,  and  very  early 
precedents,  continued  to  the  present  hour. 

We  proceed,  then,  to  examine  this  return,  which,  in  substance,  is 
that,  after  the  insurrection  in  Upper  Canada  was  suppressed  last 
year,  the  Legislature  authorized  a  pardon  to  be  granted  by  the 
Governor  to  such  persons  charged  with  high  treason  as  should 
before  arraignment  confess  their  guilt,  and  petition  for  a  pardon, 
on  such  conditions  as  should  seem  fit ;  that  Wixon  was  so  charged, 
[  '782  ]  *and  so  pardoned,  on  condition  of  being  transported  to  Van 
Diemen's  Land  for  his  life  (2) ;  that,  for  want  of  the  means  to 
convey  him  thither  directly,  he  was  first  taken  to  Quebec  in  Lower 
Canada,  then  embarked  to  England,  and  there  kept  in  safe  custody 
in  Liverpool  gaol,  being  a  secure  and  convenient  place  for  the 
purpose  of  detaining  him,  while  necessary  preparations  were  made 
for  transporting  him  in  fulfilment  of  the  condition  of  his  pardon. 

Some  general  observations  are  material  to  be  made.  The  return 
must  necessarily  be  received  as  true  in  all  the  particulars  that 
appear  upon  it  in  the  present  stage,  in  which  its  sufficiency  alone 
is  examined.  We  are  sitting  as  on  a  demurrer,  or  a  writ  of  error 
on  the  judgment  of  another  Court. 

We  must  also  bear  in  mind  that  the  matter  for  our  consideration 
is,  not  the  code  by  which  the  law  of  this  country  may  require  its 
ministers  to  proceed  in  certain  cases,  but  whether,  under  the 
circumstances  of  this  prisoner,  he  can  justly  complain  that  he  is 
injured  and  has  a  right  to  be  set  free.  Obviously  there  is  a  broad 
distinction  between  the  duties  which  a  state  may  enjoin  on  persons 
in  authority  for  purposes  of  its  own,  and  the  powers  of  which  it 
may  permit  the  exercise  for  any  lawful  purpose. 

The  difficult  questions  that  may  arise  touching  the  enforcement 
in  England  of  foreign  laws,  are  excluded  from  this  case  entirely ; 
for  Upper  Canada  is  neither  a  foreign  state,  nor  a  colony  with  any 

(1)  See    Crowley's  case,   2  Swanst.  (2)  This  was  the  condition  in  Wat- 

46,  83.  807i'a  case. 
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peculiar  customs.     Here  are  no  mala  nrohihita  by  virtue  of  arbitrary      Lbonabd 

Watson's 
enactments ;  the  relation  of  master  and  slave  is  not  recognized  ^as        case. 

legal:  but  Acts  of  Parliament  have  declared  that  the  law  of  England,       [  '^^**^  ] 

and  none  other,  shall  there  prevail.     The  consequence  is  that  we 

can  take  judicial  notice  of  their  legal  proceedings,  can  understand  the 

language  they  employ,  and  must,  according  to  all  former  practice, 

make  every  reasonable  intendment  in  support  of  their  validity. 

The  legislative  Act,  under  which  the  pardon  was  granted,  was, 
however,  said  to  be  absolutely  void  for  two  inherent  vices. 

First,  that,  by  the  law  of  England,  no  man  can  contract  for  his 
own  imprisonment.  This  dictum  of  Hobart,  Ch.  J.  (i),  founded  on 
older  authorities,  and  on  principle,  was  cited  by  Mr.  Hargrave  in 
his  celebrated  argument  in  the  case  of  James  Sommersett  (2).  It 
made  out  his  point  that,  even  if  the  negro  had  sold  his  freedom, 
our  law  would  hold  the  bargain  void ;  but  it  really  has  no  applica- 
tion to  the  case  with  a  man  charged  with  a  crime,  but  permitted  by 
the  law  to  confess  it  before  arraignment,  and  so  enabled  to  obtain  a 
pardon,  by  which  his  life  is  spared,  but  he  binds  himself  to  undergo 
a  less  severe  punishment. 

The  second  objection  was  to  the  enactment  that  persons  may  be 
pardoned  on  such  conditions  as  may  seem  fit,  as  if  it  introduced  a 
power  of  punishing  in  a  manner  unheard  of  in  our  procedure,  and 
would  legalize  even  torture  and  mutilation.  But  we  are  of  opinion 
that  these  barbarous  practices  are  impliedly  excluded  from  the 
enactment,  unless  it  should  actually  express  them.  There  is  no 
doubt  that  transportation  was  intended ;  *for  that  mode  of  punish-  [  •784  ] 
ment  is  mentioned  in  the  second  section  of  the  same  Act.  It 
appears  from  former  Acts  passed  in  Canada  to  have  been  in  force 
there ;  and  stat.  5  Geo.  IV.  c.  84,  s.  17,  proves  the  frequency  of 
transporting  to  the  penal  settlements  for  offences  committed  in 
certain  Colonies  belonging  to  her  Majesty ;  while  it  is  notorious 
that  the  substitution  of  that  punishment  for  the  loss  of  life  has 
been  constantly,  during  a  long  course  of  years,  an  acknowledged 
practice  in  this  country. 

Another  objection  drawn  from  a  different  provision  of  the  Act, 
that  the  pardon  was  made  equivalent  to  an  attainder  in  respect  to 
property,  and  therefore  could  not  affect  the  person,  was  not  much 
pressed;  as  this  proceeding  is  in  no  degree  connected  with  the 
principles  of  attainder. 

(1)  In  Foster  v.  Jackson,  Hob.   61      64  a. 
(5th  ed.),  citing  Chirk' a  case,  5  Co.  Rep.  (2)  20  How.  St.  Tr.  50, 
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Leonard         Objections  were  raised  to  the  condition  of  the  pardon,  both  in 
Watson's 
Case.        respect  to  the  time  and  the  place  of  transportation.     The  time  is 

fourteen  years,  to  be  reckoned  from  the  arrival  of  the  party  in  Van 

Diemen's  Land,  thus  depending  on  accident,  or  perhaps  postponed 

by  wilful  delay,  and  void  for  the  uncertainty.     The  answer  given  at 

the  Bar  appears  to  us  satisfactory ;  that,  as  the  transportation  may 

be  for  time  of  life,  it  may  a  fortiori  be  for  any  shorter  period. 

It  was  then  said  that  the  power  to  receive  the  convict  at  Van 
Diemen's  Land,  the  place  of  his  destination,  ought  to  appear  in  the 
'  letters  patent  granting  the  pardon.  We  do  not  think  it  necessary. 
Her  Majesty  has  power  by  law  to  make  that  settlement  a  receptacle 
for  persons  transported  under  sentence,  or  after  a  commutation  of 
[  'TSS  ]  their  punishment ;  and  we  can  have  no  diflSculty  in  presuming  *that 
all  due  preparations  and  provisions  for  that  purpose  have  been  made. 

The  return  was  challenged  for  the  want  of  every  one  of  the 
numerous  documents  whence  the  right  to  imprison  was  inferred. 
The  indictment  for  treason,  it  was  contended,  ought  to  have  been 
recited,  if  not  set  forth  in  terms :  the  petition,  the  confession,  the 
pardon,  the  assent,  though  that  indeed  is  not  required  by  the  Act. 
We  were  told  that  it  was  our  duty  to  inspect  these  papers,  and  not 
receive  a  merely  general  description  from  the  party  imprisoning, 
that  we  might  judge  for  ourselves  whether  the  description  was 
correct,  and  whether  they  really  conferred  the  authority  ascribed 
to  them.  To  this  manifold  objection  one  answer  must  serve.  The 
fact  is  stated  to  the  Court  upon  the  return :  and  we  are  bound  to 
receive  it  as  true.  The  party  who  makes  the  return  has  probably 
never  seen  the  documents,  but,  at  his  peril,  places  his  confidence  in 
the  captain  who  brought  the  prisoners  from  Canada,  or  in  some 
other  person :  but  he  is  bound  by  the  assertion  which  he  makes  on 
their  credit ;  and  their  truth  may  be  questioned  in  any  ulterior 
proceeding  which  it  may  be  competent  to  the  party  to  adopt. 

The  last  head  of  objection  is  that  the  authority  to  transmit  the 
prisoner  to  the  various  custodies  in  which  he  has  successively  been 
placed  does  not  properly  appear.  The  treason  was  committed  in 
Upper  Canada ;  and  there  confession  was  made,  and  the  conditional 
pardon  granted. 

How,  then,  it  is  asked,  could  the  Governor  of  Lower  Canada  be 

justified  in  receiving  him,  and  in  transmitting  him  to  England,  and 

how  can  the  gaoler  of  Liverpool  restrain  his  person  in  this  country  ? 

[  •Tse  ]      The  more  especially,  *as  Sir  John  Colborne's  letters  patent  are 

directed  in  terms  to  such  person  in  England  as  may  be  lawfully 
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authorized  to  receive  him ;  and  no  warrant  is  even  pretended  to      Leonard 

Watson  's 

have  been  directed  to  the  gaoler  of  Liverpool,  nor  does  he  even        case. 
allege  himself  to  be  a  person  ^.nswering  that  designation. 

We  answer  that,  as  soon  as  the  conditional  pardon  had  been 
granted  on  the  prisoner's  petition,  the  Crown  had  a  right  to  enforce 
the  condition,  and  to  take  all  necessary  steps  for  that  purpose.  The 
circumstances  confer  the  authority ;  and  no  warrant  could  enlarge  it. 

Sir  John  Colborne,  whose  letters  patent  are  addressed  to  persons 
having  authority  to  receive,  had  in  himself  no  more  authority  to 
receive  than  the  person  who  now  detains  the  prisoner.  As  it  is 
physically  impossible  to  embark  at  once  for  Van  Diemen's  Land  from 
Upper  Canada,  in  every  intermediate  territory  where  the  prisoner 
was  confined  in  the  necessary  performance  of  the  condition  to  which 
he  had  lawfully  bound  himself  he  was  lawfully  confined.  And  stat. 
5  Geo.  IV.  c.  84,  in  the  section  before  quoted,  shows  that  transports 
from  the  Colony  on  commuted  sentences  had  been  habitually 
received  in  England  in  their  passage  to  the  penal  settlements. 

The  result  is  that  the  person  making  this  return  is  justified  in 
rendering  his  assistance  to  the  captain  of  the  vessel  which  has 
brought  the  prisoner  from  Lower  Canada  in  detaining  him,  and  to 
such  other  person  as  may  be  employed  to  carry  him  to  Van  Diemen's 
Land  :  and  that  the  prisoner  must  be  remanded  to  his  custody. 

We  have  selected  the  case  open  to  the  most  numerous  *objections      [  'TS?  ] 
for  our  first  judgment.     Eight  others  (i),  namely,  Watson,  Walker, 
Parker,  Brown,  Alves,  Anderson,  Malcolm  and  Bedford,  must  be 
disposed  of  in  the  same  manner,  for  substantially  the  same  reasons. 

Three,  Grant,  Miller,  and  Eeynolds,  have  not  been  pardoned 
under  the  Legislative  Act ;  but,  according  to  the  ordinary  practice 
as  stated  in  the  return,  after  being  duly  convicted  at  a  court  of 
session  and  oyer  and  tenniner  at  Niagara  in  Upper  Canada,  one 
of  them  of  treason,  the  other  two  of  felony.  We  have  carefully 
considered  whether  these  allegations  are  sufficient;  and,  on  the 
principles  already  stated,  we  think  they  are.  On  this  point  we 
rely  on  the  principle  laid  down  in  Bar  tie' 8  case  (i),  that  returns  to 
the  writ  of  habeas  corpus  do  not  require  minute  correctness  if  the 
substance  of  the  facts  is  stated ;  and  on  the  precedent  acted  upon 
in  Rex  v.  Suddis  (2),  where  similar  allegations,  but  still  looser,  were 
sanctioned  and  held  good.     These  then  must  also  be  remanded. 

Prisoners  remanded, 

(1)  2Ro.Rep.  157.  See  also  ^Mtc/ji7j«  (2)  1  East,  306. 

V.  Pl^iyer,  O.  Bridgm.  Eep.  287. 
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Leonard  Hill  then  moved,  first,  that  the  gaoler  might  be  directed  to 

Cask.  verify  his  return  by  affidavit,  or  that,  in  default  of  his  doing  so, 
the  prisoners  might  be  discharged ;  secondly,  for  a  rule  for  an 
attachment  against  him  for  a  false  return. 

As  to  the  first  point.  It  is  clear  that,  unless  there  be  some 
method  of  contesting  the  truth  of  the  return  besides  an  action  for 
a  false  return,  the  remedy  by  hubeas  corpus  is  illusory.     And  the 

[  '788  ]       case  is  the  stronger,  when,  as  here,  *the  prisoners  will  be  sent 
beyond  sea  if  the  proceedings  of  the  gaoler  be  upheld,  and  when 
the  gaoler  cannot  by  possibility  have  acted  on  his  own  knowledge. 
The  remedy  is  said  to  be  **  complete  for  removing  the  injury  of 
unjust  and  illegal  confinement :  "  8  Bl.  Com.  133 — 138 ;  whereas, 
if  the  return  be  conclusive,  the  remedy  is  not  only  incomplete  but 
nugatory.    In  De  Vine's  case  (i),  in  84  Hen.  VI.,  a  prisoner  pleaded 
to  a  return,  and  the  party  returning  replied  to  the  plea ;  apon 
which  the  prisoner  was  remanded.     It  appears  that  the  Judges, 
among  whom  was  Fortescub,  Ch.  J.,  were  the  advisers  of  the 
Lord  Chancellor  in  this  proceeding.     In  Sir  WiUiani  Chanceys 
case  (2)  it  appears  that  the  return  to  a  habeas  corpus  was  held  bad 
for  a  reason  (among  others)  which  would  appear  on  looking  out  of 
the  return ;  namely,  that  the  High  Commission,  under  which  the 
parties  acted,  could  not  be  executed  by  four,  which  was  the  number 
of  commissioners  making  the  warrant  under  which  the  imprison- 
ment was  justified.     In  Hutchins  v.  Player  (3)  the  Court  looked 
into  numerous  matters  extrinsic  to  the  return,  to  see  whether  the 
custom  set  out  in  the  return  was  good.     In  Seint  John's  case  (4) 

(1)  Cited  in  Hutchim  v.  Player^  O.  quod  ipse  non  intendit,"  &c,  denying 
Bridgm.  288,  from  a  Register  Book  of  the  right  of  the  Queen  and  the  in- 
the  city  of  London,  called  Liber  Dun-  former  to  the  fine,  for  the  non-pay- 
thorne.     See  0.  Bridgm.  p.  305.     Also  ment   of  which    he  waa   committed, 

[  »789,  «.  ]      pp.  276,  295,  308.  "  quia    dicifc    quod  "    &c.,  and  •then 

(2)  12  Co.  Rep.  82.  setting  out  the    special  matter,  and 

(3)  O.  Bridgm.  272.  "The  Court  his  being  charged  with  the  duty 
may  remand  at  their  discretion,  and  (which  did  not  appear  before),  "et 
inform  themselves  of  the  charters,  hoc  paratus  est  verificare  unde  petit 
evidences,  and  other  matters  ah  judicium  et  quod  ipse  de  praemissis 
extrdr    Ih,  p.  289.  per    curiam    hie    dimittatur."     The 

(4)  5  Co.  Rep.  71  b.  It  does  not  Queen's  coroner,  ''viso  placito  pr»- 
appear  from  Coke  that  there  was  any  dicti  Johannis  Gardner  et  per  ipsum 
habeas  corpus  in  that  case ;  but  see  bene  intellect©  pro  eo  quod  satis  sibi 
8,  C.  as  Gardene/ '«  case,  Cro.  Eliz.  constat  per  relationem  et  testimonium 
821.  See  the  record  in  Trem.  PL  Cr.  diversorum  fidelium  subditorum  dictse 
354,  ^f a:  V.  Grt rrfmr;  whence  it  appears  Dominae  Reginae  "  that  Gardner  did 
that  the  prisoner  Gardner  appeared  in  the  act  complained  of  in  his  own 
Court  on  recognizance,  craved  oyer  of  defence  and  for  the  better  execution 
the  writ  and  return,  and  then  "dicit  of  his  waixant,  modo  et  /(n-md  as  by 
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*it  seems  that  there  was  a  plea  to  the  return  in  the  nature  of  a      Leonabd 

Watson's 

confession  and  avoidance,  alleging,  as  a  new  fact,  that  the  prisoner        case. 
was  a  sheriff's  bailiff;  for  which  cause  he  was  held  justified  in       [•789] 
doing  that  for  which  he  was  fined  and  had  been  imprisoned  on 
non-payment.     In  Swallow  v.  The  City  of  London  (i)  there  seems 
to  have  been  a  discussion  whether  the  prisoner  should  be  allowed 
the  benefit  of  a  fact  not  pleaded  (2)  ;  but  the  Court  gave  him  the 
benefit  of  the  fact.     In  Dodson's  Life  of  Foster,  p.  58  (3)  is  an 
account  of  Rex  v.  Whiter  which  was  a  case  of  impressment  under 
stat.  18  Geo.  II.  c.  10.     The  Court  there  allowed  affidavits  to  be 
read  on  each  side,  though  they  said  it  was  not  usual ;  for  that  the 
prisoner  there  had  no  other  remedy :  and  the  prisoner  was  dis- 
charged, though  the  return  was  good  on  the  face  of  it.    Mr.  Justice 
Foster,  as  appears  by  his  letters  to  Solicitor-General  Yorke  *(Life,       [  ♦790  ] 
p.  51)  and  Chief  Baron  Parker  (p.  57),  considered  the  rule,  that 
a  return  was  conclusive  as  to  the  fact,  liable  to  exceptions,  particu- 
larly where  the  party  was  to  be  sent  beyond  sea.     In  the  latter 
letter,  he  adverts  particularly  to  the  tenth  question  proposed  by 
the  House  of  Lords  to  the  Judges  in  1758  (4).     The  majority  of 
the  Judges  there  held  the  return  not  absolutely  conclusive ;  but 
several  of  them,  among  whom  was   Wilmot,  J.  (5),  limited  the 
power  of  the  Court  to  look  beyond  the  return  to  cases  where  the 
falsehood  of  it  should  appear  by  verdict  or  judgment  on  demurrer 
in  an  action  for  a  false  return.     Wilmot,  J.  seems  to  admit  that 
a  prisoner  may  confess  and  avoid,  though  not  traverse.     But  such 
a  distinction  seems  inadmissible :  for  a  plea  to  the  return  must  be 
liable  to  traverse,  and,  if  so,  why  not  the  return  itself  ?    In  1758 
the  reports  of  Sir  0.  Bridgman  had  not  been  published  ;  therefore 
neither  De    Vine's  case  (6)  nor   Bridgman's  view  in  Hutching  v. 

him  above  pleaded,  confesses  the  truth  Roy,"  &c.    The  Court  remanded  the 

of  the  plea.    Whereupon  **  considera-  prisoner,  and  directed  that  the  privi- 

tum    est    quod   prsedictus   Johannes  lege  should  be  suggested  in  the  Crown 

Gardner  de  praemissis  eat  inde  sine  Office,  like  a  suggestion  in  prohibition 

die,'*  &c.  on  the  plea  side ;  and  such  suggestion 

(1)  1  Sid.  287.  was  accordingly  filed. 

(2)  * 'Apresle  ret' file  fui  move  pluy  (3)  See  also  20  How.  St.  Tr.  1376 
daver  liberty  de  plead  al  ret'  car  comt  (Addenda). 

fuit  a^ee  que  matter  contr'  le  ret'  ne  (4)  4  Bac.  Abr.  140  (7th  ed.)  Habeas 

poet  ee  plead  mes  party  est  mise  al  Corpus  (B)  13  (note) ;  15   Pari.  Hist, 

aon  action  pur  le  faux  i-et*  unc*  fuit  903, 

dit  que  matt'  que  estoit  ove  le  ret'  (5)  See  Notes  of  Opinions,  &c.  by 

poet  ee  plead  scil.  admittant  que  le  Lord  Chief  Justice  Wilmot,  p.  105. 

City  de  London  ad  tiel  custome  imc'  (6)  Cited  in  Hvtchins  v.  Player,  O. 

(coment  Freeman  la)  ne  serra  lie  per  Bridgm.  288. 
ceo,   quia  il  est  un   des    Muniers    le 
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Lbonabd  Player  (1)  were  known.  In  Goldswain's  case  (2)  the  Coubt  took 
Case.  into  consideration  the  affidavits  on  which  the  habeas  corpus  was 
obtained.  And  Gould,  J.  said,  ''I  do  not  conceive,  that  either 
the  Court  or  the  party  are  concluded  by  the  return  of  a  habeas 
corpus,  but  may  plead  to  it  any  special  matter  necessary  to  regain 
his  liberty."  It  may  be  argued  that,  as  stat.  56  Geo.  III.  c.  100, 
s.  8,  enables  Judges  to  enquire  into  the  truth  of  the  return  in 
eases  of  confinement  (sect.  1)  ''  otherwise  than  for  some  criminal 
or  supposed  criminal  matter,"  inquiry  is,  by  implication,  excluded, 

[  •791  ]  in  cases  like  the  present.  But,  *first,  as  is  said  by  Lord  Ejldox 
in  Crowley's  case  (3),  "if  the  prerogative  of  the  King  cannot  be 
affected  by  general  words  in  a  statute,  will  a  British  court  of 
justice  permit  it  to  be  said,  that  a  statute  designed  to  enforce  in 
particular  instances  the  prerogative  in  favour  of  the  liberty  of  the 
subject  shall  deprive  the  subject  of  that  liberty  in  any  case?" 
Secondly,  the  words  "  criminal  or  supposed  criminal  matter  "  must 
be  understood  in  the  same  sense  as  in  the  preamble  to  the  statute 
iu  pari  materia,  31  Car.  II.  c.  2.  Now,  by  sect.  3  of  that  Act,  it 
appears  that  these  words  apply  only  to  cases  where  parties  are 
detained  with  a  view  to  trial;  for  an  exception  is  made  of  ''persons 
convict  or  in  execution  by  legal  process."  The  words  in  the 
preamble,  therefore,  clearly  mean  only  persons  awaiting  trial ;  and 
consequently  the  exception  in  stat.  56  Geo.  III.  c.  100,  must  be 
confined  in  the  same  manner.  But,  further,  the  Court  here 
may  act  on  its  common  law  powers  of  remedying  an  evil  in  a 
summary  way.  Formerly  parties  were  put  to  plead  privilege 
of  Parliament,  femes  covert  to  plead  coverture,  and  the  like.  But 
the  Court  now  interferes  upon  motion  to  relieve  such  parties, 
the  facts  being  before  them  on  affidavit.  So,  on  the  other 
hand,  in  Rex  v.  Marks  (4)  the  return  to  a  Jiabeas  corpus  showed 
an  informal  warrant  of  commitment :  but,  the  depositions 
returned  showing  a  corpus  delicti,  the  Court  discharged  and 
recommitted  the  prisoner,  taking  upon  themselves  to  remodel 
the  commitment. 

Then,  if  the  truth  of  the  return  be  disputable,  it  follows  that  the 

[  *792  ]  party  making  it  is  to  establish  the  truth ;  *and  it  cannot  lie  on  the 
party  imprisoned  to  negative  the  cause  of  his  detention. 

In  support  of  the  motion  for  an  attachment.  Hill  produced  an 
affidavit  by  the  clerk  of  the  attorney  for  the  prisoners,  stating  that 

(1)  O.  Brid^m.  272.  (3)  2  Swaiist.  68. 

(2)  2  W.  131. 1207.  (4)  6  R  B.  577  (3  East,  157; 
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he,  the  clerk,  received  from  the  gaoler,  on  29th  December,  1888,      Leonard 
the  following  document :  ^cImT  * 

Wl^ani       }  (^)  J.COLBOENE. 

**  Victoria,  by  the  grace  "  &a 

**To  Digby  B.  Morton,  master  of  the  bark  Captain  Boss,  Whereas,  under 
and  by  virtue  of  a  certain  warrant  of  his  Excellency  Sir  George  Arthur,  K.C.H., 
Lieutenant-Govemor  of  our  province  of  Upper  Canada,  and  Major-General 
commanding  our  forces  therein,  bearing  date,  under  his  hand  and  seal  of  office, 
at  Toronto,  in  the  said  province  of  Upper  Canada,  the  5th  day  of  November 
in  the  present  year  of  our  Lord  1838,  in  the  second  year  of  our  reign,  Ira 
Anderson,"  &c.  (here  followed  a  list  of  twenty-one,  including  all  the  twelve 
prisoners  except  Miller  and  Eeynolds),  **  severally  indicted  and  convicted  in  due 
course  of  law,  in  the  Couiia  of  the  said  province  of  Upper  Canada,  of  the  crime 
of  high  treason,  and  Linies(l)  Willson  Miller,"  and  "William  Reynolds"  (and 
two  others),  "in  like  manner  severally  indicted  and  convicted  of  the  crime  of 
felony,  and  Edwin  Merrit  in  like  manner  indicted  and  convicted  of  the  crime 
of  murder,  to  all  of  which  said  persons  and  convicts  our  gracious  pardon  hath 
been  extended,  upon  condition,  nevertheless,  that  they  and  each  of  them  be 
transported  and  remain  transported  to  our  penal  colony  of  Van  Diemen's  Land 
for  and  during  the  period  named  in  the  patents  of  pardon  so  as  aforesaid  granted 
to  the  said  convicts  and  each  of  them :  And,  whereas  the  said  several  persons 
and  convicts  are  (2),  by  and  under  a  warrant  in  that  behalf  of  his  Excellency 
Sir  John  Colbome,  our  administrator  of  the  government  of  our  said  province  of 
Lower  Canada  in  that  behalf,  are  now  in  the  custody  of  our  sheriff  of  the  district 
of  Quebec  in  our  said  province  of  Lower  Canada,  in  order  to  their  transportation 
as  aforesaid:  And  whereas  we  being  willing  that  the  bodies  of  the  said  Ara(l) 
Anderson,"  &c.  (omitting  Leonard  Watson,  and  naming  all  the  other  twenty- 
five),  "and  of  each  and  every  of  them,  now  in  our  common  gaol  of  our  district 
of  Quebec,  should  be  directly  delivered  to  you  to  be  transported  to  Van  Diemen's 
Land,  being  one  of  our  penal  settlements  and  foreign  possessions,  we  have,  by 
our  writ  in  that  behalf  addressed,  lately  commanded  our  said  *  sheriff  that  he  r  «7f)3  i 
should  deliver  the  said  Ara  Anderson,"  &c.  (the  twenty-five  without  Leonard 
Watson),  "and  each  and  eveiy  of  them  to  your  custody,  without  delay  to  be 
transported  as  aforesaid,  we  therefore  command  you  receive  the  said  Ara 
Anderson,"  &c.  (the  twenty-five  without  Leonard  Watson),  "and  each  and 
every  of  them,  from  our  said  sheriff  of  our  said  district  of  Quebec,  and  that  you 
do  forthwith  transport  and  convey,  or  cause  to  be  transported  and  conveyed, 
the  said  Ara  Anderson,"  &c.  (the  twenty-five  without  Leonard  Watson),  "and 
each  and  every  of  them,  to  such  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England  as  to  us  may  seem  fit,  to  the  end  that  the  said 
Ara  Anderson,"  &c.  (the  twenty-five  without  Leonard  Watson),  "  may  be  thence 
again  transported  to  our  penal  colony  of  Van  Diemen's  Land,  according  to  the 
condition  in  our  aforesaid  pardons  severally  and  respectively  in  that  behalf 
contained,  and  that  you  do  there  deliver  the  bodies  of  the  said  Ara  Anderson," 
&c.  (the  twenty- five  without  Leonard  Watson),  "and  the  body  of  each  and 
every  of  them,  into  the  custody  of  such  person  or  persons  as  may  be  lawfully 
authorised  to  receive  the  same. 

"  In  testimony  whereof,  we  have  caused  these  our  letters  to  be  made  patent, 
and  the  Great  Seal  of  our  said  province  of  Lower  Canada  to  be  hereimto  affixed. 

"Witness  our  trusty  and  well-beloved  Sir  John  Colbome,  Knight,  Grand 

(1  ^  The  names  were  incon-ectly  spelt  (2)  Sir, 

in  this  and  other  instances. 
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Leonard      Cross,"  &c.,   "  Commander-in-Cliief  of  our  forces  in  our  province  of  Lower 
Watson's      Canada,"  &c. 

•  «« ^^  Q^^  Government  House,  in  our  city  of  Montreal,  in  our  said  province  of 

Lower  Canada,  the  17th  day  of  November  in  the  year  of  our  Lord  1838,  and  in 
the  second  year  of  her  Majesty's  reign. 

**By  command, 
"D.  Daly, 

**  Secy,  of  the  Province." 

That  this  document  was  so  delivered  to  the  deponent  in  conse- 
quence of  his  having  demanded  to  be  furnished  with  a  copy  of 
the  warrant  of  commitment  under  which  the  twelve  prisoners  now 
brought  up,  then  in  the  gaoler's  custody,  were  detained  by  him ; 
and  that  the  deponent  examined  the  document  with  the  original 
warrant  of  commitment  then  in  the  custody  of  the  town  clerk 
of  Liverpool.  That  deponent  was  informed,  both  by  the  gaoler 
and  town  clerk,  that  the  prisoners  were  held  in  custody  solely 
on  the  authority  of  the  warrant,  and  that  they  had  no  other  docu- 
[  *794  J  ment  or  warrant  whatsoever  *connected  with  the  prisoners.  That, 
in  answer  to  deponent's  request  to  know  what  return  would  be 
made  to  the  writ,  deponent  was  informed,  both  by  the  gaoler  and 
town  clerk,  that  the  return  would  be  made  by  setting  out 
the  warrant  under  which  the  prisoners  were  detained.  That, 
at  the  time  of  the  return  in  Watsan's  case  being  read  in  C!ourt 
(14th  January),  the  deponent  saw  the  original  returns  which  had 
been  prepared  by  or  on  behalf  of  the  gaoler ;  and  that  the  return 
in  Watson's  case  simply  set  out  the  warrant.  That  the  deponent 
communicated  the  receipt  of  the  copy  of  the  warrant  to  the  attorney 
for  the  prisoners  ;  and  that  the  instructions  to  the  counsel  consisted 
of  a  copy  of  the  warrant,  among  other  things. 

Lord  Denman,  Ch.  J. : 

With  regard  to  the  proposition  that  the  return  should  be  sup- 
ported by  affidavits,  there  appears  to  be  no  authority  for  saying 
that  this  has  ever  been  held  necessary,  or  that  in  practice  it  has 
ever  been  done.  We  should  not  be  justified  in  introducing  any 
new  practice.  Other  securities  are  provided  by  the  law:  if  they 
should  unfortunately  prove  insufficient,  that  would  not  authorize 
our  establishing  a  new  practice. 

As  to  the  motion  for  an  attachment,  I  think  the  Court  ought 
to  be  extremely  careful  that  the  facts  should  be  truly  stated  to 
them.  I  do  not  enter  into  the  question,  how  far  the  warrant  is 
material :  for  I  think  that  no  such  minute  enquiry  ought  to  be 
made  upon  such  a  subject.     If  we  find  that  an  untruth  is  stated, 
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that  is  a  sufficient  prima  facie  case  to  induce  us  to  call  upon  the      Lbonabd 

\^  ATSON  'S 

party  making  the  statement  to  account  for  the  untruth.  case. 

LiTTLEDALE,  J.  :  r  795  i 

A  party  imprisoned  has  two  modes  of  proceeding,  either  by  action 
for  false  imprisonment,  or  by  application  for  a  habeas  coi-pus.  In  an 
action  for  false  imprisonment  the  defendant  must  prove  his  justifi- 
cation, if  any ;  and  (except  where  allowed  by  express  provision  to 
give  it  under  the  general  issue)  he  must  also  set  forth  the  justifica- 
tion specially  on  the  record.  In  the  return  to  an  habeas  corpus  no  such 
minuteness  of  detail  is  necessary ;  nor  in  any  instance  that  I  can  find 
has  it  been  considered  necessary  to  support  the  return  by  affidavit. 

On  the  other  point,  I  think  the  gaoler  should  be  called  upon  to 
account  for  the  statement  which  he  has  made  contrary  to  the  fact. 

Williams,  J. : 

As  to  the  first  point,  the  return  to  an  habeas  corpus  primd  facie 
imports  verity  ;  that  appears  from  the  opinion,  which  has  been  cited, 
of  Mr.  Justice  Foster,  from  Rex  v.  Clork  (i).  Rex  v.  Suddis  (2),  and 
Ex  parte  Krans  (3). 

C&LERIDGE,  J.  : 

As  to  the  second  part  of  the  application,  it  is  merely  necessary 
to  say  that  this  is  a  rule  nisi ;  and  that  the  Court,  abstaining  from 
prejudging  the  question,  requires  a  public  officer,  who  appears, 
primd  facie,  to  have  made  an  untrue  statement,  to  show  how  it  is 
that  he  has  so  dealt  with  the  Court. 

On  the  other  point,  a  great  deal  was  urged  by  Mr.  Hill,  as  to 
the  illusory  nature  of  the  remedy  by  habeas  corpus,  unless  his  view 
be  sustainable.  To  which  I  will  merely  answer  that  the  history  of 
England  shows  that  that  Judge  does  best  for  the  liberty  of  the 
people  who  *does  not  indulge  in  speculations  of  his  own  to  the  [  *7U6  ] 
extent  of  straining  the  law,  for  the  purpose  of  affording  a  supposed 
benefit,  but  adheres  to  the  law  as  he  finds  it,  however  defective 
it  may  be :  for,  if  it  be  defective,  that  is  sure  to  lead  to  an  improve- 
ment in  the  regular  and  constitutional  mode.  Mr.  HiWs  position 
is,  not  simply  that  the  truth  of  a  return  may  be  controverted  either 
by  plea  or  affidavit,  but  that,  in  the  first  instance,  the  party  filing 
the  return  is  bound  to  support  it  by  affidavit.  Now  not  a  single 
authority  cited,  from  the  time  of  Henry  VI.  down   to  that  of 

(1)  1  Salk.  349.  (3)  25  B.  B.  389  (1  B.  &  0.  258). 

(2)  1  East,  306. 
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Leonabd  Mr.  Hargrave,  in  the  slightest  degree  hears  that  oat  in  terms. 
Case.  Ii^  *^"*  ir?7Zi«w<  Chancey's  case  (a)  the  report  does  not  show  that 
more  was  decided  than  that  the  return  was  informal  on  the  face 
of  it.  And,  further,  I  apprehend  that  cases  of  privilege  may  stand 
on  a  different  footing  from  ordinary  cases,  and  that  the  Court  may, 
ex  officio^  there  institute  an  enquiry  of  its  own.  But  the  great 
current  of  authorities  is  the  other  way.  Perhaps,  indeed,  in  the 
earlier  cases,  the  party  was  at  liberty  to  controvert  the  facts  by 
plea.  At  a  later  period,  as  Mr.  Justice  Foster  shows,  the  practice 
of  filing  affidavits  was  in  some  instances  allowed  ;  but  he  does  not 
go  on  to  say  that  it  was  incumbent  on  the  party  who  filed  the 
return  to  support  it  in  the  first  instance  by  affidavit.  Considering 
what  his  opinions  generally  were,  I  think  it  must  be  taken  for 
granted  that  he  had  not  found  any  authority  to  make  that  position 
good.  Mr,  Hill  is  compelled  to  urge  that  the  Court  is  bound  in 
justice  to  shift  the  onus  from  the  party  controverting  the  return 
to  the  party  making  it.  For  this  no  authority  has  been  cited ;  and 
I  think  the  Court  cannot  go  to  that  extent. 

[  797  1  Ordered,   that  William    Batcheldor,   keeper  of  the 

borough  gaol  of  Liverpool,  **  show  cause  why  a 
writ  of  attachment  should  not  issue  against  him, 
for  his  contempt  in  making  a  false  return  to  a 
writ  of  hubeas  corpus y^'  &c. 

In  answer,  affidavits  were  put  in.  One  was  by  S.  J.  Blunt,  a 
clerk  in  the  Colonial  Office,  deposing  that,  about  18th  December, 
1838,  a  dispatch  was  received  from  the  Lieutenant-Governor  of 
Upper  Canada,  addressed  to  Lord  Glenelg,  one  of  her  Majesty's 
Principal  Secretaries  of  State,  containing  the  pardon  of  Watson 
and  others.  The  pardon,  which  was  annexed  to  the  affidavit,  was 
by  letters  patent  under  the  Great  Seal  of  Upper  Canada,  and  signed 
and  sealed  by  Sir  George  Arthur,  Lieutenant-Governor  of  the  pro- 
vince. It  recited  the  enacting  part  of  the  provincial  statute  1  Vict, 
c.  10,  s.  1  (see  antey  p.  662),  and  that  Anderson,  Brown, 
Watson,  Wixon,  Alves,  Walker,  and  Parker  were  indicted  for  cer- 
tain high  treasons  (which  were  specified),  and  had  each  petitioned, 
confessing  his  guilt,  professing  penitence,  and  praying  for  mercy ; 
and  that  the  Lieutenant-Governor,  by  advice,  &c.,  had  consented 
on  conditions  severally  specified  in  the  pardon  (corresponding  with 
the   several  returns).      Then  followed   the  operative  part  of  the 

(1)  12  Co.  Rep.  82. 
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pardon,  corresponding  with  the  terms  of  the  recital.  Blunt  also  Leonard 
deposed  that,  about  6th  November,  1838,  Lord  Glenelg  received  a  cask. 
dispatch  from  Sir  George  Arthur,  dated  12th  October,  1838,  stating 
that  some  of  the  traitors  concerned  in  the  late  rebellion  would  be 
forthwith  removed  to  England,  for  the  purpose  of  being  transported 
to  New  South  Wales  or  Van  Diemen's  Land,  and  would  be  removed 
to  Quebec,  from  whence  the  Governor  would  direct  their  removal  to 
England.  That,  about  18th  December,  1838,  Lord  *Glenelg  received  [  ♦798  j 
jinother  dispatch  from  Sir  George  Arthur,  dated  6th  of  November, 
1838,  transmitting  a  list  of  convicts  pardoned  on  condition  of  trans- 
portation, who  were  to  be  sent  to  Quebec  in  order  to  be  conveyed  to 
England ;  in  which  list  was  contained  the  name  of  Watson,  along 
with  those  of  twenty-four  of  the  other  persons  mentioned  in  Sir  John 
Colbome's  warrant  of  17th  November,  1838  (i) ;  and  that,  in  the  list, 
Watson  was  described  as  one  of  the  prisoners  transported  to  Van 
Diemen's  Land,  under  the  provincial  Act,  for  life.  Blunt  further 
deposed  that  he  believed  Watson's  name  to  have  been  omitted  in 
the  mandatory  part  of  the  warrant  by  a  clerical  mistake  only.  The 
gaoler  deposed  that  he  received  thirty- four  persons,  including  the 
prisoners,  from  the  commander  of  the  Captain  Ross,  into  his  custody, 
by  the  direction  of  the  mayor  and  other  magistrates  of  Liverpool ; 
that  the  commander,  when  he  delivered  them  into  his  custody, 
called  over  their  names,  and,  among  them,  that  of  Leonard  Watson ; 
that  no  warrant  was  then  delivered  to  him,  but  he  received  Sir  John 
Colbome's  warrant  the  same  day  from  the  town  clerk  of  Liverpool, 
which  warrant  he  again  left  for  the  use  of  the  town  clerk  in  his 
communications  with  the  Government:  that  he  had  occasional 
possession  of  it  afterwards,  but  it  was  for  the  most  part  in  the  town 
clerk's  custody  for  the  purpose  aforesaid ;  that  he  finally  received  it 
from  the  town  clerk's  office  the  night  before  he  came  to  London 
with  the  prisoners ;  that  he  brought  the  warrant  and  the  writs  of 
habeas  corpus  with  the  prisoners  to  London  on  9th  January  last, 
having  directions  to  keep  the  prisoners  in  safe  custody,  and  to 
deliver  his  papers  to  the  London  agent  of  the  town  clerk,  which 
he  accordingly  *did ;  that  on  14th  January  he  signed  certain  [  *799  ] 
returns,  which  he  understood  had  been  prepared  by  counsel ;  and 
that  he  did  not  know,  until  after  they  were  filed,  that  Watson's 
name  was  omitted  in  any  part  of  the  warrant ;  that  he  was  aware 
that  the  prisoners'  attorney  had  possession  of  a  copy  of  the  warrant ; 
that  he  had  no  intention  of  stating  any  thing  as  being  in  the 

(1)  The  "letters  patent"  of  that  date,  mentioned  in  the  return. 
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Leomabd     warrant  which  was  not  there ;  and  that  the  return,  mentioned  in 
Watson's 
Case.        the  ajffidavit  in  support  of  the  rule,  was  prepared  by  the  town  clerk 

of   Liverpool,   and    was  not,  to  deponent's  knowledge  or  belief, 

withdrawn,  and  the  other  return  prepared,  with  any  intention  of 

preventing  the  Court  from  knowing  the  terms  of  the  warrant,  or  of 

depriving  Watson  of  the  advantage  of  any  objections  to  it.     The 

clerk  to   the  London  agent  of  the  town  clerk  deposed  that  he 

received  from  the  town  clerk  those  returns  that  had  been  prepared, 

with  instructions  to  show  them  to  the  solicitor  to  the  Treasury,  and 

consent  to  any  alterations  which  he,  or  the  counsel  for  the  Crown, 

on  behalf  of  the  gaoler,  might  approve  of ;  that  the  returns  were  laid 

before  the  solicitor,  and  other  returns  prepared  or  approved  of  by 

the  counsel  for  the  Crown,  and  signed  by  the  gaoler.     The  solicitor 

to  the  Treasury  deposed  that  he  instructed  the  counsel  for  the  Crown 

to  prepare  the  returns,  and  that  his  instructions  contained  a  list  of 

the  prisoners,  including  Watson,  and  a  copy  of  the  warrant ;  and 

that  he  did  not,  in  his  instructions,  advert  to  the  fact  that  Watson's 

name  was  there  omitted ;  that  two  returns  were  prepared,  one  for 

each  class  of  cases  (one  in  the  case  of  Malcolm  and  the  other  in  the 

case  of  Grant),  which  were  used  as  precedents  for  the  other  returns ; 

that  neither  he,  nor,  as  he  believed,  the  counsel  for  the  Crown,  was 

[  *800  ]      aware  that  Watson's  case  ^differed  from  that  of  other  prisoners,  so 

far  as  respected  the  warrant ;  that  there  was  no  intention  to  state 

any  thing  as  being  in  the  warrant  which  was  not  there ;  that  the 

counsel  for  the  Crown  considered  the  return  originally  prepared 

incorrect,  and  thought  it  right  that  another  should  be  prepared, 

setting  out  fully  and  truly  the  circumstances  under  which  the 

prisoners  were  brought  to  England  and  detained  in  the  gaoler's 

custody,  and  deemed  it  not  only  unnecessary  but  improper  that  all 

the  documents  should  be  stated  at  length  upon  the  returns ;  and  that 

the  return  which  was  filed  did  not  omit  to  set  forth  the  warrant  at 

full  length  with  any  view  of  concealing  the  omission  of  Watson's 

name,   or  depriving  him  of  any  benefit  that  he  might  derive 

therefrom.    Li  this  Term,  Wednesday,  January  28rd, 

The  Counsel  for  the  Crmvn  showed  cause  : 

The  affidavits  negative  any  criminal  intention  in  the  gaoler,  and 
show  that  he  did  not  know  of  the  omission  of  the  name.  He 
was  bound  to  take  care  that  the  return  was  legally  drawn.  The 
return  as  originally  framed  would  have  been  incorrect  in  law  and 
fact.     The  warrant  of  Sir  John  Colborne  was  not  that  under  which 
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the  gaoler  detained  the  prisoners.    After  the  master  of  the  Captain     lbonabd 

Ro88  had  delivered  them  over,  the  warrant  had  been  obeyed ,  and        q^^ 

had  expired.    But  it  was,  at  every  step,  an  immaterial  document, 

so  far  as  the  gaoler  was  concerned.    It  was  not  necessary  to  allude 

to  it  at  all  in  the  return.     The  judgment  on  the  motion  to  discharge 

the  prisoner  shows  that  the  parties  might  have  been  brought  to 

England,  and  there  detained,  without  any  such  warrant :  and,  even 

if  their  conveyance  to  England  had  been  irregular,  their  detention 

is  now  legal.  Watson  is  therefore  not  injured  by  the  act  complained 

of.   It  *is  pressed  upon  the  Court  that,  if  the  motion  fail,  the  remedy      [  *80i  ] 

by  habeas  corpus  is  illusory.     But  any  new  facts,  not  inconsistent 

with  the  return,  might  be  pleaded ;  and,  if  the  return  itself  were 

shown  by  affidavit  to  be  wilfully  false,  the  Court  would  quash  it. 

It  is  now  prayed,  on  the  part  of  the  Crown;  that  the  Court  will 
amend  the  return  by  striking  the  warrant  out  altogether,  and  making 
the  return  conformable  to  the  facts  which  now  appear. 

m 

The  Counsel  for  the  prisoners  ^  contra: 

It  is  unimportant,  so  far  as  the  present  motion  is  concerned, 
whether  Watson  have  or  have  not  suffered  by  the  untruth.  If  an 
unauthorized  person  were  to  execute  a  party  convicted  of  murder, 
this  would  be  murder.  The  Court  would  require  every  person 
making  a  statement  to  adhere  carefully  to  the  fact.  The  gaoler 
has  at  least  been  guilty  of  a  culpable  negligence.  Besides,  the 
inaccuracy  now  appearing  to  the  Court,  the  primd  facie  presump- 
tion as  to  the  truth  of  the  return  is  met.  Further,  it  is  not  true 
that  Watson  has  suffered  no  injury.  It  was  important  to  him 
that  the  Court  should  see  the  whole  proceeding.  The  fact  now 
appears  to  be  that  one  step  in  the  transactions  has  been  a  warrant, 
which,  besides  that  it  is  legally  informal,  and  also  unintelligible 
(the  recital  contained  no  predicate),  does  not  mention  Watson's 
name  in  the  operative  part.  It  is  argued  that  this  is  immaterial, 
inasmuch  as  it  was  not  necessary  to  mention  the  warrant  at  all. 
That,  however,  was  not  precisely  decided  by  the  Court :  and,  on 
the  authorities  adduced  in  the  former  argument,  it  clearly  is  a 
material  document.  At  common  law  no  one  could  be  exiled  or 
banished  except  in  case  of  abjuration,  or  by  authority  of  Parlia- 
ment :  Co.  Litt.  133  a.  Tliis  appears  also  from  *New8ome  v.  [  •802  : 
Bowyer(\)y  and  1  Blackst.  Com.  137.  Therefore,  in  the  case  of 
a  common    law  pardon,   there  are  no  means  of  enforcing  the 

(I)  3P.  Wms.  37. 
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Lbonard  condition,  but  by  enforcing  the  original  sentence.  In  an  Ancny- 
Cask.  mou8(l)  case  in  Comberbach's  Reports  it  is  said,  "A  pardon  of 
felony,  with  a  clause  of  transportation,  was  allowed,  and  the 
party  discharged,  without  finding  sureties  :  but  per  Astrt,  the 
usual  course  is  to  insert  the  clause  for  finding  sureties  to  trans- 
port himself  within  such  a  time;  but  per  Cub*,  he  ought  to 
transport  himself  within  the  time,  at  his  peril."  Then  that  is 
the  situation  of  the  prisoners;  for  there  is  no  statute  enforcing 
transportation,  except  in  the  two  cases  of  convicts  sentenced  to 
transportation,  and  pardoned  on  that  condition  after  conviction. 
Therefore  nothing  but  a  warrant  can  justify  the  detainer.  "To 
make  imprisonment  lawful,  it  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  officer  having 
authority  to  commit* to  prison;  which  warrant  must  be  in  writing, 
under  the  hand  and  seal  of  the  magistrate,  and  express  the 
causes  of  the  commitment,  in  order  to  be  examined  into  (if 
necessary)  upon  a  haheas  coiyus.  If  there  be  no  cause  expressed, 
the  gaoler  is  not  bound  to  detain  the  prisoner  "  :  1  Blackst.  Com. 
187.  There  was  no  reason,  in  the  present  case,  why  the  prisoner 
should  not  have  been  brought  to  trial :  he  might  then  have  pleaded 
the  pardon,  and  would  not  have  lost  the  benefit  of  it,  even  if  he 
had  pleaded  Not  guilty :  Jenk.  8  Cent.,  Ca.  62  (2).  Then  it  is 
argued  that  at  any  rate  the  irregularity  is  now  cured.  But  for 
that  there  is  no  authority.     In  Rich  v.  Dotighty  (3)  it  was  held 

[  *803  ]  that  where  a  prisoner,  who  had  ^escaped,  was  re-taken  by  virtue 
of  a  legal  escape-warrant  upon  the  statute  5  Ann.,  by  a  rabble, 
and  not  by  an  officer  as  the  statute  directs,  the  sheriff  could  not 
on  habeas  corpus  justify  the  detainer,  since  the  warrant,  though 
good,  was  illegally  executed. 

Sir  John  Campbell^  Attorney- General,  by  permission  of  the 
Court,  was  heard  in  reply  as  to  the  materiality  of  the 
warrant : 

Rich  V.  Doxujhty  (3)  is  from  a  book  of  no  authority ;  and  the 
report  is  manifestly  inaccurate,  the  case,  according  to  the  report, 
having  occurred  in  8  Ann.,  but  being  decided  on  stat.  6  Ann. 
c.  5  (4).  Stat.  5  Ann.  c.  5,  is  upon  another  matter :  perhaps  the 
statute  referred  to  was  2  stat.  1  Ann.  c.  6,  which  relates  to  the 
escape  of  prisoners  in  custody  upon  mesne  process  or  execution 

(1)  Comberb.  16.  (3)  3  Salk.  149. 

(2)  P.  129,  ed.  2.  (4)  Sic  in  marg. 
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in  civil  cases,  or  contempt  (i).  Such  prisoners,  if  illegally  retaken,  Leonard 
cannot  be  detained:  but  this  has  nothing  to  do  with  prisoners  case. 
under  criminal  process.  The  authorities  cited  show  that,  at 
common  law,  there  is  no  such  punishment  as  transportation. 
That,  however,  does  not  show  that,  when  a  party  receives  a 
pardon  on  condition  of  transportation,  the  transportation  cannot 
be  enforced.  There  were  many  such  pardons  in  the  case  of  the 
treasons  committed  during  the  rebellion  of  1745  (2) :  no  party  so 
pardoned  could  have  been  discharged  upon  habeas  coi-pus.  But, 
however  that  may  be,  this  is  the  case  of  a  statutory  enactment 
by  a  Legislature  recognized  in  this  country.  The  case  stands  on 
the  footing  of  a  custody  in  criminal  execution  ;  where,  as  admitted, 
no  warrant  is  necessary. 

LoBD  Dbnman,  Ch.  J. :  [  804  ] 

This  attachment  is  moved  for  on  the  ground  of  the  gaoler  having 
committed  contempt,  in  deceiving  the  Court  by  a  false  description 
of  the  warrant  under  which  he  received  the  body  of  Leonard 
Watson.  I  agree  that,  if  there  were  any  thing  like  a  wilful  false- 
hood committed,  it  would  be  a  subject  for  the  severest  punishment 
the  Court  can  inflict.  There  may  also  be  a  degree  of  negligence  so 
culpable,  producing  a  false  statement,  as  to  make  it  proper  for  us 
to  visit  the  party  with  our  displeasure.  Here  there  certainly  is  an 
incorrectness  in  point  of  fact.  And,  in  the  first  place,  I  do  not  say 
that  the  party  making  the  return  is  free  from  blame  in  receiving, 
under  what  he  treated  as  a  warrant,  the  body  of  a  man  whom  the 
warrant  did  not  instruct  him  to  receive.  It  is  the  bounden  duty 
of  a  gaoler  to  receive  no  one  into  custody  without  satisfying  himself 
that  he  has  authority  to  do  so.  Without  caution  in  this  respect, 
the  most  dreadful  consequences  might  occur  in  criminal  proceed- 
ings. I  think,  therefore,  that  there  is  a  neglect  here  which  we 
cannot  pass  over  without  some  degree  of  censure.  But  that  is  not 
the  contempt  which  is  now  complained  of.  The  complaint  is,  that 
the  gaoler  states  that  Watson  was  named  in  the  warrant,  when  in  fact 
he  was  not.  It  would  not  affect  my  view,  if  it  should  appear  that 
the  warrant  is  immaterial  and  that  Watson  has  not  suffered  by  the 
mis-statement.  In  the  first  instance,  the  gaoler  evidently  did  con- 
sider it  material ;  and,  whether  it  were  so  or  not,  a  falsehood  would 
constitute  a  contempt  of,  the  Court.     But,  upon  the  affidavits,  it  is 

(1)  See  also  atat.  5  Ann.  c.  9,  s.  2.  (2)  See  the  Canadian  Prieojiera*  case, 

5  M.  &  W.  44,  «.  [i). 
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Leonard     impossible  to  impute  to  him  the  offence  of  wilful  falsehood.     Nor 

Watson's  •  .  ■  n        • 

Case.        ^^  there  the  slightest  ground  for  imputing  an  mtention  to  deceive, 
[  •805  ]      in  any  quarter.     But,  in  some  quarter  or  other,  there  has  *been 
great  neglect  in  not  comparing  one  document  with  another,  so  as 
to  ensure  the  accuracy  of  that  which  was  to  come  before  the  Court. 
I  cannot  feel  that  this  is  a  matter  to  be  passed  over  without  blame. 
As  to  the  materiality  of  the  warrant,  we  gave  our  deliberate  judg- 
ment, under  a  deep  sense  of  our  responsibility  to  the  country,  that 
that  document  was  immaterial ;  and  it  would  not  be  becoming  in 
us  to  enter  now  into  any  argument  or  discussion  in  vindication  of 
our  views.     As  to  the  question,  how  far  the  truth  of  this  return 
might  be  canvassed,  I  neither  assent  to  or  dissent  from  the  pro- 
positions which  have  been  laid  down.     I  am  not  prepared  to  say 
that,  if  Watson  had  pledged  his  oath  to  the  falsity  of  any  statement 
of  fact  on  the  return,  we  might  or  might  not  make  that  the  founda- 
tion of  a  proceeding  to  quash  the  return.     If  we  could,  there  is  no 
foundation  for  the  complaint  that  the  remedy  by  habeas  corpus  is 
illusory.    Nor,  indeed,  in  so  singular  and  anomalous  a  case,  could 
it  be  inferred,  from  the  absence  of  precedent,  that  those  who  framed 
or  have  administered  the  law  on  this  subject  were  imposing  any 
thing  like  a  fraud  on  the  country,  or  that  those  provisions  can 
therefore  be  said  to  be  ineffectual,  which  for  so  long  a  time  have 
bestowed  upon  the  liberty  of  the  subject  a  protection  unknown  in 
other  countries.    With  respect  to  the  prayer  for  an  amendment  of 
the  return,  it  follows,  from  what  I  have  said,  that  it  ought  to  be 
granted ;  not  as  varying  the  nature  of  the  case,  for  I  think  the 
return  valid  without  the  warrant ;  but  because  it  is  not  fit  or  decent 
that  a  false  statement  should  remain  on  the  files  of  the  Court. 

LiTTLBDALE,  J.  : 

It  turns  out  that  the  statement  made  by  the  gaoler  in  his  return 
[  *806  ]  is  not  true  in  point  of  fact.  *It  lies  upon  him,  then,  to  show  that 
the  mis-statement  is  owing  to  mistake.  On  the  facts,  it  does  not 
appear  that  he  had  any  intention  of  imposing  upon  the  Court.  The 
rule  for  an  attachment  should  therefore  be  discharged.  As  to  the 
other  parts  of  the  case,  it  is  sufficient  for  me,  after  the  judgment 
already  pronounced,  to  say  that  I  think  the  warrant  not  at  all 
material.  The  prisoners  under  the  Canadian  Act  are  properly 
under  sentence  of  transportation ;  and  it  would  have  been  com- 
petent for  the  Governor  of  Upper  Canada  to  give  verbal  directions 
to  bring  them  to  England  in  order  that  they  might  be  sent  to  their 
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destination,  without  a  warrant.     The  warrant  certainly  does  not     ^^^^^^J^ 
seem  to  be  a  very  business-like  document ;  but  it  is  not  material        cask. 
to  the  question  that  has  been  brought  before  us  ;  namely,  whether 
these  prisoners  should  or  should  not  be  remanded.     It  is  quite  fit, 
however,  that  the  amendment  should  be  made,  because  at  present 
the  return  contains  a  statement  which  is  not  true. 

Williams,  J. : 

It  may  be  admitted  that  the  observation  which  has  been  made  in 
support  of  the  rule  is  well  founded ;  namely,  that  we  are  not  to 
decide  the  question  by  enquiring  whether  Watson  has  been  injured 
by  what  has  taken  place.  The  question  is,  whether  or  not  there 
has  been  an  abuse  of  the  process  of  the  Court,  ftnd  whether  the 
Court  has  been  treated  with  contempt.  Now  it  has  hardly  been 
seriously  urged  that  there  was  a  wilful  attempt  to  deceive ;  and  it 
seems  to  me  that  this  really  amounts  to  a  practical  abandonment 
of  the  application.  I  think  the  amendment  should  be  made  ;  arid 
indeed,  if  the  prisoner  has  suffered  from  the  incorrect  statement, 
I  take  for  granted  that  his  counsel  ♦will  prefer  that  the  correction  [  •807  ] 
should  be  made,  so  as  to  give  him  a  better  chance  of  a  remedy. 
I  quite  agree  that  we  cannot  be  too  vigilant  in  insisting  upon 
accuracy;  but  the  question  is  here  whether  the  party  has  been 
guilty  of  wilful  disobedience  and  contempt.     I  think  he  has  not. 

Coleridge,  J. : 

I  agree  on  both  points.  As  to  the  first,  I  do  not  think  that  we 
have  any  thing  now  to  do  with  the  conduct  of  the  gaoler  in  first 
receiving  the  prisoners  :  nor  do  I  think  that  the  materiality  of  the 
warrant  can  determine  the  question  as  to  the  attachment.  The 
present  question  is,  has  there  been  a  criminal  and  fraudulent  return, 
and  thereby  a  contempt  of  the  Court?  The  warrant  might  be 
material,  and  yet  the  party  innocent  in  his  purpose :  it  might  be 
immaterial,  and  yet  the  party  might  be  guilty  of  attempting  to 
mislead  the  Court  in  what  he  considered  material.  Nor,  for 
similar  reasons,  can  the  decision  turn  upon  the  question  whether 
or  not  Watson  has  been  injured  by  what  has  been  done.  I  do  not 
say  that  the  gaoler  is  wholly  free  from  blame ;  for  by  greater 
diligence  he  might  have  avoided  the  inaccuracy.  But  the  circum- 
stances show  that  there  is  not  the  slightest  ground  for  believing 
that  he  was  aware  of  the  incorrectness ;  and  I  have  therefore  no 
hesitaticoi  in  saying  that  the  rule  ought  to  be  discharged.     As  to 
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Lbokabd     the  substitution  of  the  return  filed  for  that  originally  drawn,  it 

Cask.        merely  comes  to  this ;  that  the  gaoler  was  ready  to  assent  to  any 

statement,  consistent  with  what  he  deemed  to  be  true,  which  would 

be  a  sufiScient  return  in  law.     The  amendment,  I  think,  shoald  be 

made,  in  order  that  what  is  untrue  may  not  remain  on  the  files  of 

[  •808  ]       the  Court.     I  *cannot  see  how  the  prisoner  can  be  prejudiced  by 

that,  whether  the  warrant  be  material  or  not.    Indeed,  if  it  be 

material,  the  amendment  rather  aids  the  prisoner.     The  Court  has 

left  it  open  to  Watson  to  state  any  fact  upon  affidavit  which  would 

show  that  the  amendment  should  not  be  made ;  but  that  has  not 

been  done. 

Rule  discharged. 

The  following  amendment  was   then  made.      Instead   of   the 

description  of  the  command  given  to  the  master  of  the  Captain 

Ross  (beginning  with  the  words  "  by  certain  letters  patent,"  ante, 

p.  668,  and  ending  with  the  words  "  convenient  in  that  behalf,*' 

ante,  p.  664),  the  following  words  were  inserted: 

*'  The  said  Leonard  Watson  was  delivered  by  the  said  sheriff  of  Quebec  into 
the  custody  of  Digby  B.  Morton,  captain  of  the  bark  Captain  Jtosa,  for  the 
purpose  of  being  conveyed  to  England  aforesaid  "  (1). 


1839.  JOHNSON  V.  JONES  and  Another  (2). 

^—'  (9  Adol.  &  Ellis,  809-815 ;  S.  C.l  P.  &  D.  651 ;  8  L.  J.  (N.  S.)  Q.  B.  124.) 

[  809  ]  To  an  avowry  for  rent  the  tenant  may  plead  payment  of  it  to  a  mort- 

gagee, to  whom  the  premises  had  been  mortgaged  in  fee  before  the  demise 
to  the  plaintiff,  and  who  had  demanded  payment  from  the  plaintiff  and 
threatened  '*  to  put  the  law  in  force  '*  in  case  of  refusal.  Such  plea  is,  in 
substance,  a  plea  of  payment,  and  not  of  nil  hahuit  in  tenrmttitis,  nor  of 
eviction:  and  where  the  plea  set  out  the  facts  at  large,  and  concluded 
et  sic  riens  in  arrerey  with  a  verification,  held,  that  it  was  not  specially 
demurrable  on  the  ground  that  it  amounted  to  a  plea  of  rirua  in  arrere 
and  should  have  concluded  to  the  country.  . 

Replevin.    Avowry  for  141.,  being  the  balance  of  40/.  for  one 

year's  rent  due  at  Michaelmas,  1834,  in  respect  of  premises  held 

by  plaintiff  as  tenant  to  defendant  Jones. 

(1)  Some    of    the    prisoners    were  tried  for  high  treason  in  England,  on 

afterwards  brought  before  the  Court  the  facts  in  the  return,  and  ought  not 

of  P^xchequer  by  habeas  vttrpus  ;  and  therefore  to  be  discharged.     Camuiian 

similar  returns  were  tiled.    That  Coui-t  Prisoners'  case,  5  M.  &  W.  32. 
remanded  the  prisonere,  on  the  ground  (2)  Cited  and  followed  in  Vml^hmj 

that,  even  if  the  conditions  of  pardon,  v.   Read  (1887)    20  Q.  B.   Div.   209, 

and  the  proceedings  thereupon,  were  57  L.  J.  Q.  B.  129. — ^R.  C. 
illegal,  the  prisoners  were  liable  to  be 
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Plea ;  that  before  the  demise,  and  before  defendant  Jones  had  Johnson 
any  thing  in  the  premises,  one  Ann  Griffith,  being  seised  in  fee  of  jon'bs. 
the  premises,  by  lease  and  release  mortgaged  them  in  fee  to  J.  [  ^^^  ] 
Clement,  with  a  proviso  for  reconveyance  on  payment  of  the  mort- 
gage money  on  a  specified  day;  that  default  was  made  in  such 
payment,  and  the  money  still  remained  unpaid ;  that  the  equity 
of  redemption  descended  to  David  Griffith,  who,  being  in  possession 
of  the  premises,  and  having  no  other  estate  or  interest  in  them  than 
as  aforesaid,  made  a  lease  of  them  to  defendant  Jones  for  twenty- 
one  years,  who  entered  into  possession  and  made  the  demise  to 
plaintiff  mentioned  in  the  avowry.  That,  after  the  said  14L  of  the 
rent  became  due  from  plaintiff  as  tenant  to  defendant,  the  heir  of 
the  mortgagee,  to  whom  the  premises  had  descended,  gave  notice 
of  the  several  premises  to  plaintiff,  and  required  him  to  pay  the 
said  sum  of  14Z.  to  him  as  mortgagee,  instead  of  defendant ;  and 
demanded  payment  thereof  from  plaintiff,  and  threatened,  in  case 
of  non-payment,  "  to  put  the  law  in  force,"  and  was  then  about  to 
put  the  law  in  force  for  the  recovery  of  the  said  arrear  of  rent,  and 
to  compel  payment  thereof  to  him ;  wherefore  plaintiff  did  then, 
necessarily  and  unavoidably,  pay  the  said  mortgagee  the  said  sum 
of  14Z.  so  in  arrear ;  '*  and  so  the  plaintiff  says,  that  no  part  of  the 
said  sum  of  lU.  of  the  said  rent  was,  or  is,  in  arrear,  as  in  the 
avowry  "  &c.,  of  all  which  premises  defendants  afterwards,  and 
before  the  time  when  &c.,  bad  notice.     Verification. 

Demurrer,  assigning  for  special  causes  (amongst  others),  that 
the  plea  attempted  to  deny  the  title  of  defendant  Jones ;  that  it 
showed  no  power  in  the  mortgagee  to  compel  the  payment ;  that  it 
amounted  to  riena  *in  arrercy  and  should  conclude  to  the  country ;  [  •8il  ] 
and  that  the  allegation  of  a  threat  to  put  the  law  in  force  was 
unmeaning,  and  showed  no  compulsion  to  pay,  inasmuch  as  it  did 
not  state  what  law  was  meant,  &c.    Joinder. 

IF.  H.  Watsoii,  in  support  of  the  demurrer  : 

Alchorne  v.  Oonune  (i)  is  in  point,  and  is  very  similar  in  its  facts 
to  this  case.  There  a  plea  by  the  tenant,  stating  a  demand  by  the 
mortgagee  of  rent  in  arrear  under  a  lease  made  by  the  mortgagor 
after  the  mortgage,  and  a  payment  accordingly  after  attornment 
to,  and  distress  by,  the  mortgagee,  was  held  bad  as  amounting  to 
nil  habuit  in  tenementis.  It  is  even  a  stronger  case;  for  there  a 
distress  was  alleged,  here  is  nothing  but  a  vague  threat.     The 

(1)  2  Bing.  54. 
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Johnson  Court  can  only  notice  the  legal  title  of  parties,  and  cannot  take 
Jones.  ^^  consideration  the  relative  rights  of  mortgagor  and  mortgagee : 
Eaton  V.  Jaques  (i)  to  the  contrary  is  not  law.  Alchorney.  Gomme  (2) 
was  questioned  in  Pope  v.  Biggs  (3) ;  but  the  two  are  reconcileable, 
and  the  latter  is  no  authority  for  this  plea.  There  the  act  of  the 
mortgagee  was  held  equivalent  to  an  eviction.  Here  there  was 
nothing  like  an  eviction ;  and,  if  there  was,  it  was  after  the  rent 
became  due,  and  therefore  it  is  no  answer  to  the  landlord's  claim. 
The  mortgagee  might  have  ejected  the  plaintiff,  or  have  waived  the 
trespass  and  brought  use  and  occupation,  as  in  Pope  v.  Biggs  (z), 
but  could  not  set  up  a  lease  to  which  he  was  not  privy,  nor  demand 
the  rent  qiut  rent  (4).  The  plea  shows,  on  the  face  of  it,  that  nothing 
in  fact  passed  to  the  lessee ;  therefore  there  is  a  complete  estoppel 
[  *812  ]  ^until  eviction.  If  some  interest  had  passed,  the  lessee  might  have 
disputed  everything  beyond  it  (5) ;  but  this  is  simply  the  case  of  a 
tenant  refusing  to  pay  rent  because  another  person  insists  upon 
having  it.  Besides,  if  this  had  really  amounted  to  an  eviction,  the 
plaintiff  should  have  traversed  the  tenancy  (6),  or,  if  it  was  equiva- 
lent to  payment,  as  suggested  by  Parkb,  B.  in  Pope  v.  Biggs  (7), 
he  should  have  simply  replied  riens  in  arrere,  and  concluded  to 
the  country. 

Butt,  contra : 

This  is  in  substance  a  plea  of  payment  of  the  rent;  and,  therefore, 
resembles  Sapsford  v.  Fletcher  (8)  and  Taylor  v.  Zaniira  (9).  The 
plea  does  not  deny  the  tenure,  for  the  only  tenancy  that  ever 
existed,  viz.  that  by  estoppel,  still  continues.  There  are,  indeed, 
some  dicta  in  Pope  v.  Biggs  (lo)  and  elsewhere  in  support  of  the 
notion,  that  a  new  tenure  is  created  between  the  lessee  and  the 
mortgagee  upon  notice  by  the  latter  of  the  mortgage ;  but  there  is 
no  direct  decision  to  that  effect  (ii). 

(Lord  Denman,  Ch.  J. :  There  may  have  been  an  express  power 
to  lease  reserved  in  the  mortgage  deed.) 

(1)  Doug.  455,  overruled  in  JFiWianw  (7)  32  R,  E,  665  (9  B.  &  C.  250, 
v.5o«aw<?Me#,21R.li.585(lB.&B.238).  251). 

(2)  2Bmg.  54.  (8)  4  T.  R,  oil. 

(3)  32  R.  R.  665  (9  B.  &  C.  245).  (9)  16  R.  R.  668  (6  Taunt.  524). 

(4)  See  EvauB  v.  Elliott,  ante,  p.  520.  (10)  32  R.  R.  665  (9  B.  &  C.  252,  per 

(5)  See  /////  V.  Saund(^8,  28  R.  R.  Bayley,  J.). 

375  (4  B.  &  C.  529).  (11)  See  coitini.  Emus  v.  EUu4i,  auft. 

(6)  See  Hopcraft  v.  Keys,  35  R.  R.  p.  520  (not  reported  at  the  time  of  this 
644  (9  Bing.  613).  argument). 
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The  payment  is  made  by  authority  of  the  law  to  one  who  has  a      Johnson 
right  to  demand  it,  which  is  equivalent  to  the  assent  and  direction       jones. 
of  the  lessor  himself.     Waddilore  v.  Burnett  (i),  Brook  v.  Biggs  (2), 
and  Dyer  v.  Boidey(d),  all.  show  that  the  tenant  may  discharge 
♦himself  by  such  payment.     As  to  the  general  statement  of  the       [  *8i3  ] 
threat  by  the  mortgagee,  it  is  enough  to  show  that  the  payment 
was  involuntary ;  and  the  notice  is  almost  in  terms  the  same  as 
that  in  Pope  v.  Biggs  (4),  which  was  there  held  sufficient  to  justify 
payment  by  the  lessee.     As  to  Alchoi-ne  v.  Gomme  (5),  the  plea 
avoids  the  difficulties  which  were  there  relied  on  by  the  Court; 
for  the  plaintiff  has  not  here,  as  in  that  case,  made  himself  a  tenant 
to  the  mortgagee  by  attornment,  and  so  liable  to  distress  by  his 
own  act.    (He  was  here  stopped  by  the  Court.) 

Lord  Dbnman,  Ch.  J. : 

This  is  a  plea,  not  of  nil  habuit  in  tenementis,  but  of  payment ; 
and  the  defect  of  the  lessor's  title  is  shown  only  as  a  medium  of 
proof  that  the  payment  was  for  the  benefit,  a^^d  by  reason  of  the 
default,  of  the  lessor  himself.  Sapsford  v.  Fletcher  (6)  and  Taylor 
V.  Zamira  (7)  are  therefore  authorities  to  show  that  the  plea  is  in 
substance  good.  Then  is  it,  in  point  of  form,  well  pleaded  ?  It 
professes  to  set  out  with  particularity  the  circumstances  under  which 
the  payment  was  made.  This  circumstantial  statement  is  for  the 
benefit  of  the  defendant,  and  cannot  possibly  prejudice  him.  The  plea 
is  supported  by  the  authority  of  many  cases,  and  is  opposed  to  none. 

LiTTLBDALB,  J.  : 

This  is  not  a  plea  of  nil  habuit,  nor  of  eviction ;  nor  is  it  a 
voluntary  payment  to  one  who  claims  under  a  prior  title.  The 
plaintiff  does  not  deny  that  he  holds  as  tenant  to  the  defendant  ; 
but  he  shows  that  the  lease  was  made  subject  to  a  prior  charge, 
♦namely,  the  mortgage,  which  he  was  compelled  to  pay.  .The  [  ♦8U  ] 
payment  was  of  money  not  claimed  as  rent,  but  as  due  upon  the 
loan  by  way  of  mortgage.  Sapsford  v.  Fletcher  (6)  and  Taylar  v. 
Zamira  (7)  were  both  cases  in  which  the  payment  pleaded  was  of 
charges  created  prior  to  the  lease;  and  it  makes  no  difference 
whether  the  charge  be  an  annuity,  as  in  Taylor  v.  Zamira  (7),  or 
a  mortgage.     Then  it  is  objected  that  this  is  payment,  and  should 

(1)  2  Bing.  N.  C.  543.  (5)  2  Bing.  54. 

(2)  2  Bing.  N.  C.  572.  ^6)  4  T.  R.  511. 

(3)  2  Bing.  94.  (7)  le  B.  B.  668  (6  Taunt.  524), 

(4)  32  B.  a.  665  (9  B.  &  0.  245). 
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Johnson      be  BO  pleaded :  if,  however,  the  plea  distinctly  shows  payment, 
JoNKs,        I  see  no  impropriety  in   stating  the  circumstances  under  which 

it  was  made.     The  same  objection  was  made  without  success  in 

Sapsford  v.  Fletcher  (i). 

Williams,  J. : 

I  am  of  the  same  opinion.  This  is  nothing  like  a  plea  of  nil 
habuit,  but  is  a  statement  of  facts  which  show  an  authority  in  law 
justifying  payment  to  a  third  party.  In  principle,  therefore,  it  is 
not  distinguishable  from  the  cases  relied  upon  in  argument.  It 
is  objected,  amongst  the  causes  of  special  demurrer,  that  there 
is  no  distinct  allegation  to  show  compulsion,  but  only  a  demand 
and  threats  to  enforce  the  law:  the  same  objection,  however, 
applies  to  the  plea  in  Taylm*  v.  Zamira  (2). 

COLEBIDOE,  J. : 

The  plea  may  be  supported  without  interfering  with  Alchorne  v. 

Gamme{3).    Far  from  denying  the  defendant's  title  to  grant  the 

lease,  it  recognises  his  title  throughout,  and  admits  the  money  to 

have  been  rent  due  and  in  arrear  to  him,  and  proceeds  to  show 

*815  ]      how  that  rent  has  been  satisfied.     As  to  the  form  *of  pleading,  it 

is  the  same  as  in  the  cases  already  cited,  which  are  in  all  respects 

completely  in  point.  ^  ,  ^      ,      ,  .    .^ 

Judgment  for  the  plaintiff. 


1839.       EEG.  V.  The  INHABITANTS  op  NARBERTH  NORTH  (4). 

(9  Add.  &  ElUs,  815—820 ;  S.  C.  1  P.  &  D.  590 ;  8  L.  J.  (N.  S.)  M.  C  46.) 

'-        ^  A  wood,  consisting  of  oak  growing  horn  old  stools,  with  a  few  ash,  alder, 

and  beech  trees,  had  not  been  felled  for  fifty  years  until  three  years  before 
it  was  rated.  During  the  last  three  years  the  owner  had  annually  cut  the 
worst  shoots,  selling  the  poles  by  the  dozen  for  colliery  purposes  and  fire- 
wood, and  the  bark  by  the  ton.  The  wood  was  also  occasionally  waste- 
weeded  to  improve  the  plantation.  The  Sessions  found  that  the  wood  was 
not  saleable  underwood  within  stat.  43  EUz.  c.  2  (5),  and  the  Court  of  Q.  B. 
confirmed  the  order. 

Whether  woods  be  saleable  underwoods  within  the  statute,  is  a  question 
of  fact,  and  the  Court  of  Q.  B.  wiU  confirm  the  finding  of  the  Sessions  upon 
it,  unless  it  be  evidently  wrong. 

At  the  Quarter  Sessions  for  the  county  of  Pembroke,  the  Court 
quashed  a  rate  in  which  the  appellant  was  assessed  to  the  relief 

(1)  4  T.  R.  511.  (1867)  L.  E.  2  Q.  B.    135,  36  L.  J. 

(2)  16  R.  R.  668  (6  Taunt.  524).  M.  C.  49.— B.  C. 

(3)  2  Bing.  54.  (5)  Extendedby  the  Rating  Act,  1874 

(4)  See    Fitzhardinge    v.    Pritchett  (37  &  38  Vict.  c.  54).  See  ss.  3— 5.— R.  C. 


VOL.  XLViii.]     1889.    Q.  B.     9  AD.  &  EL.  815—817.  719 

of  the  poor  in  respect  of  property  described  as  "  Canniston  Wood,"         Rb«. 
subject  to  the  opinion  of  this  Court  on  the  following  case.  The  Inhabi- 

The  appellant  is  the  owner  and  occupier  of  a  wood  called  Canniston  i^/^berth 
Wood  in  the  parish  of  Narberth  North,  which  is  of  the  extent  of  North. 
350  acres,  or  thereabouts.  The  wood  consists  chiefly  of  oak  ;  but 
there  are  a  few  ash,  alder,  and  beech  trees  growing  therein.  The 
oaks  do  not  grow  from  acorns,  or  original  or  maiden  trees,  but 
from  old  oak  stools  belonging  to  trees  that  were  last  felled  about 
the  yean  1786.  About  that  year  the  wood  was  cut  down  by  the 
then  proprietor ;  and  at  that  time  they  were  cut  from  old  stools. 
Since  that  period  they  have  again  sprung  or  grown  up  from  the 
old  stools  or  stumps ;  but  no  regular  cutting  of  them  has  *  taken  [  *8i^  ] 
place  since  that  time  until  within  the  last  four  years.  Several  of 
the  trees  grow  from  the  same  stool  or  stump.  They  are  called 
poles,  and  are  used  for  colliery  purposes  and  for  fire  wood.  The 
appellant  during  each  of  the  last  three  years  has  cut  down  portions 
of  these  poles,  and  sold  them.  The  mode  of  treating  them  while 
felling  is  to  cut  ofif,  at  the  stump,  the  worse  shoots,  and  leave  the 
best  and  most  promising  shoots  to  stand  for  further  growth.  These 
poles  are  sold  by  the  dozen,  and  not  by  admeasurement,  as  large 
timber  is  sold.  They  have  been  occasionally  waste-weeded  by 
cutting  down  the  crooked  shoots  to  improve  the  trees  that 
remained.  Waste-weedings  are  permitted  to  lie  on  the  ground 
to  rot.  The  trees  or  poles  cut  down  by  the  appellants  had  been 
growing  for  fifty  years.  The  bark  is  stripped  from  the  poles  and 
sold  by  the  ton ;  and  the  poles  thus  stripped  are  sold  for  the  use 
of  collieries  by  the  dozen.  The  Court  of  Quarter  Sessions  considered 
that  these  trees  were  not  saleable  underwood  within  the  meaning  of 
stat.  48  Elizabeth,  c.  2,  and  ordered  the  rate  to  be  quashed. 

The  question  for  the  Court  was  whether  these  trees  yrere  such 
saleable  underwoods.  If  they  were,  then  the  rate  was  to  be 
confirmed  ;  if  not,  then  to  be  quashed. 

John  Evans  and  R.  F.  Richards^  in  support  of  the  order  of 
Sessions : 

Rex  V.  Ferrybridge  (i)  is  in  point.  This  is  neither  underwood, 
nor  saleable  underwood.  If  it  be  admitted  not  to  be  timber,  it 
does  not  follow  that  it  is  underwood :  Rex  v.  Ferrybridge  (i) ;  where 
HoLBOTD,  J.  says  that  the  word  is  to  be  taken  in  its  *popular  sense,       [  ♦817 1 

(1)  25  R.  B.  411  (1  B.  &  C.  375);  (and  see  notes  to  this  case  25  B.  B.  at 
pp.  411,  41a— 418).— B.  C. 
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in  wbicb  it  means  coppice,  as  distinguished  from  haul  hou.  So  it 
may  be  sylva  ctedna  witbout  being  underwood,  for  tbe  two  terms 
are  not  synonymous :  Best,  J.  in  Rex  v.  Ferrybridge  (i).  If  any 
tbing  be  underwood  bere,  it  is  tbe  waste- weeding  only.  In  Rex  v. 
Mirfield  (2)  tbe  principal  question  was  bow  to  estimate  tbe  annual 
value  of  tbat  wbicb  was  admitted  to  be  underwood.  In  Aubrey  v. 
Fisher  (^),  tbe  question  was  treated  as  one  of  fact,  proper  for  tbe 
consideration  of  tbe  jury ;  bere  tbe  justices  bave  found  tbat  the 
woods  are  not  saleable  underwoods  within  stat.  48  Eliz.  c.  2 ;  and 
this  finding,  therefore,  ought  to  be  decisive.  In  Rex  v.  Ferrybiidge{i) 
it  was  considered  tbat  to  make  it  saleable  underwood  the  "  main 
object  *'  of  planting  must  be  tbe  ''  prospect  of  deriving  a  profit  by 
sale."  Here  only  tbe  worse  shoots  are  cut  ofif,  and  the  better  left. 
Tbe  trees  bave  been  left  to  grow  for  fifty  years ;  there  has  been  no 
regular  time  for  cutting ;  tbe  cutting  indeed  has  been  nothing  more 
than  the  ordinary  practice  of  thinning  a  plantation  for  the  purpose  ot 
improving  it.    Whether  the  wood  be  titbeable,  or  not,  is  immaterial. 


E.  V.  Williams,  contra  : 

The  appellant  is  liable  as  the  occupier  of  underwood  of  a  renew- 
able nature,  and  which,  under  proper  management,  is  capable  of 
yielding  a  succession  of  profits.  Trees  or  timber  are  not  generally 
rateable  as  such,  because  they  yield  no  such  annual  or  successive 
profits ;  but  here  a  profit  is  made  by  cutting  the  shoots  produced 
by  the  stools.  The  wood  having  been  cut  fifty  years  ago,  this 
is  tbe  second  growth  of  germins.  Suppose  the  appellant  had  been 
[  *8i8  ]  rated  just  *after  the  woods  had  been  then  felled,  could  he  have 
objected  to  tbe  rate  ?  He  could  not  bave  then  said  that  he  intended 
to  take  no  further  profit  from  them  ;  for  stat.  85  Hen.  VIII.  c.  17  (4), 
prohibits  tbe  conversion  of  such  woods  as  Ganniston  Wood  into 
tillage.  In  Rex  v.  Ferrybridge  (6)  it  was  impossible  to  treat  fir  and 
larch  as  underwood;  for,  when  felled,  they  yield  no  new  shoots. 
Oak  may  be  underwood,  as  well  as  other  wood,  for  the  terms  haut 
hois  and  soubs-bois  (which  originally  were  terms  of  woodcraft)  apply 
as  well  to  timber  as  other  trees :  Com.  Dig.  Chase,  (N.).  The  old 
authorities  distinguish  timber  by  tbe  name  of  maresme.  Lord 
Hardwickb,  in  Walton  v.  Tryon(e),  observes  that  "great  part  of 
tbe  coppices  or  underwoods  of  the  kingdom  are  germins  from  the 


(1)  25  B.  B.  422  (1  B.  &  C.  388). 

(2)  10  East,  219. 

(3)  10  East,  446. 


(4)  Bep.a8toK7&8Geo.IV.a27. 

(5)  25  B.  B.  420  (1  B.  ft  C.  386). 

(6)  2  GwiD.  832. 
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stools  of  timber  wood ;  *'  and  in  Evans  v.  Rowe  (i)  it  was  held  that         Rkg. 
wood,  yielded  by  such  germins  and  springing  from  old  oak  stools,  the  Inhabi- 
was  titheable,  not  as  gros  hois  or  timber  trees,  but  as  aylva  cadiva.       na^jLth 

North. 

LiTTLEDALE,  J.  (2)  : 

The  first  question  is,  whether  this  wood  is  underwood?  Small 
wood,  never  likely  to  be  used  for  timber,  may  be  called  underwood ; 
so  may  plantations  of  timber  trees,  not  intended  for  permanent 
growth,  but  to  be  cut  at  stated  intervals  for  use  as  hop  poles,  or 
for  other  similar  purposes.  Here  the  poles  were  never  meant  for 
growth  as  timber,  and  may  therefore  be  properly  called  underwood 
Then  are  they  saleable  underwoods  ?  A  capacity  of  being  sold  for 
profit  belongs  to  all  wood;  the  statute  must  therefore  be  taken 
to  mean  underwoods  cut  down  for  sale  at  regular  and  *calculable  [  '819  ] 
periods.  The  question  therefore  becomes  one  of  fact,  which  the 
justices  at  Sessions  must  decide,  taking  into  consideration  the  mode 
of  managing  that  sort  of  property,  the  time  of  cutting,  and  other 
circumstances.  In  Avbrey  v.  Fisher  (3)  the  opinion  of  the  jury  was 
taken  on  the  question.  Here,  that  of  the  justices  has  been  given ; 
and  their  decision,  not  being  evidently  wrong,  should  be  conclusive. 

Williams,  J. : 

The  statute,  by  expressly  mentioning  underwoods,  virtually 
exempts  timber  trees.  The  same  rule  of  construction  has  been 
considered  to  exclude  all  mines  except  those  specified  in  the  Act  (4). 
The  nature  of  the  tree  does  not  determine  the  question,  which 
is  one  of  fact  depending  upon  the  treatment  of  the  woods  in  each 
case.  The  law  has  laid  down  no  precise  rule,  nor  are  the  Sessions 
bound  by  any ;  I  cannot  therefore  say  that  they  were  wrong. 

Coleridge,  J. : 

I  am  of  the  same  opinion,  though  I  have  not  arrived  at  it  without 
diflSculty.  If  the  point  were  res  integra,  I  should  be  inclined  to  say 
that  this  was  saleable  underwood  within  the  meaning  of  the  statute. 
I  am  not  satisfied  with  the  definitions  of  saleable  underwood  which 
are  to  be  found  in  the  cases  cited ;  nor  can  I  think  that  the  object 
and  purpose  of  the  plantation  should  be  taken  as  the  tests.  The 
rule,  as  stated  by  Mr.  Williams,  appears  to  me  to  be  a  reasonable 

(1)  M*C1.  &  Y.  677.  (4)  See  did.  Lord  Tenterdkn,  Ch.  J. 

(2)  Lord  Denman,Ch.  J.  was  absent,      in    Rex   v.    Sedgdey,    36    B.  R.  475 

(3)  10  East,  446.  (2  B.  &  Ad.  73). 
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one ;  viz.  that,  if  the  underwoods  are  in  their  nature  renewable, 
and  capable,  under  proper  management,  of  yielding  a  succession  of 
profits  at  stated  intervals  of  time,  they  are  "^^rateable.  The  fraud 
or  neglect  of  the  owner  should  not  be  made  a  ground  of  exemption. 
Here,  however,  the  Sessions  have  not  found  any  fraud  or  neglect ; 
and  the  woods  must  therefore  be  taken  to  have  been  managed 
in  the  usual  and  regular  course.  If  so,  there  was  here  no  regular 
or  calculable  succession  of  profits.  The  cuttings  do  not  appear  to 
have  been  with  a  view  to  profit.  The  waste  weeding  is  merely 
to  promote  the  growth  of  the  trees  ;  and  the  worst  shoots  only  are 
cut  for  fuel  and  colliery  purposes.  Perhaps  the  Sessions  may  have 
formed  a  wrong  opinion  upon  the  facts:  but  they  best  know  the 
custom  and  practice  of  their  own  neighbourhood  ;  and,  unless  their 
opinion  appears  to  us  to  be  clearly  wrong,  we  should  uphold  it. 

Order  of  Sessions  confirmed. 


1839. 
Feb.  2. 

[  886] 


REG.   V.  The  INHABITANTS  of  OUTWELL. 

(9  Add.  &  Ellis,  836-^840;  S.  C.  1  P.  &  D.  610;  8  L.  J.  (N.  S.)  M.  C.  27.) 

Under  sect.  79  of  stat.  4  &  5  Will.  lY.  c.  76  (1),  copies  of  all  the  ezamina- 
tions  touching  the  settlement  of  a  pauper,  taken  by  the  justices  upon 
making  an  order  of  removal,  must  be  sent  with  the  copy  of  the  order; 
and  the  omission  of  any  one  examination  is  ground  of  appeal,  although  it 
may  not  contain  the  evidence  upon  which  the  order  was  in  fact  founded. 

On  appeal  against  an  order  for  the  removal  of  Penelope  Bott  and 
her  eight  children,  from  the  parish  of  Outwell  to  the  hamlet  of 
March,  the  Sessions  for  the  county  of  Norfolk  quashed  the  order, 
subject  to  the  following  case. 

The  removing  magistrates  took  the  examination  of  Penelope 
Bott,  John  Bott  the  father  of  the  pauper's  husband,  and  Charles 
Smith,  which  stated  a  settlement  gained  by  the  pauper's  husband 
by  apprenticeship  in  the  appellant  parish.  Before  making  the 
order,  they  also  took  the  examination  of  one  William  Clarke,  which 
referred  to  the  hiring  of  some  land  by  the  pauper's  husband  in  the 
respondent  parish :  but  the  magistrates  made  the  order  of  removal 
upon  the  examination  of  the  said  Penelope  Bott,  John  Bott,  and 
Charles  Smith  only ;  and  those  were  the  examinations  sent  with  a 
duplicate  order  of  removal  to  the  appellant  parish.  The  land  as 
to  which  William  Clarke  was  examined  was  the  same  tenement 


(1)  The    statutory    requirement    is 
modified  by  the  Poor  Law  Procedure 


Act,  1848  (11  &  12  Vict.c.  31),  i 
6.— B.  C. 
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by  the  hiring  of  which  the  Court  adjudged  the  pauper  to  have        Rbo. 
gained  a  settlement  in   the  respondent  parish.     The  notice  of  the  Inhabi- 
the  grounds  of  appeal  was  as  follows:   1.  Because  the  person,     Jut  well. 
who  acted  as  overseer  in  obtaining  the  said  order,  was  not  duly 
appointed.    2.  Because  copies  of  all  the  examinations  touching  the 
settlement  of  the  said  paupers,  taken  by  the  said  justices  previous 
to  signing  the  order,  were  not  sent  with  the  *counterpart  thereof.       t  *^3^  1 
B.  Because  the  paupers  were  settled  in  the  parish  of  Outwell. 

It  was  contended,  on  the  part  of  the  respondents,  that,  as  the 
notice  of  appeal  did  not  deny  the  settlement  stated  in  the  examina- 
tions of  Penelope  Bott,  John  Bott,  and  Charles  Smith,  it  must  be 
taken  to  be  admitted,  and  any  evidence  of  that  settlement  was 
unnecessary;  and  the  Court  were  of  that  opinion.  It  was  then 
objected,  by  the  appellants,  that  the  examination  of  William 
Clarke  ought  to  have  been  sent  with  the  duplicate  order  of  removal 
to  the  appellant  parish ;  but  the  objection  was  over-ruled  by  the 
Court.  The  appellants  then  proposed  to  give  evidence  of  a  settle- 
ment in  the  respondent  parish  by  renting  a  tenement.  The  respon- 
dents objected  that  the  terms  of  the  notice  of  appeal  were  too 
general,  and  that  such  evidence  could  not  be  given.  The  Court, 
however,  received  the  evidence  and  quashed  the  order.  The 
following  were  the  questions  submitted  to  the  opinion  of  this  Court. 

1.  Whether  the  examination  of  William  Clarke  ought  to  have 
been  sent  with  the  order  of  removal.  2.  Whether,  under  the  terms 
of  the  notice  of  appeal,  evidence  of  the  settlement  in  Outwell  could 
be  given  (i). 

Bere  and  Byles,  in  support  of  the  order  of  Sessions : 

Stat.  4  <fe  5  Will.  IV.  c.  76,  s.  79,  provides  that  no  pauper  shall 
be  removed  or  removable  until  twenty-one  days  after  a  notice  in 
writing  of  his  being  chargeable,  accompanied  by  a  copy  or  counter- 
part of  the  order  of  removal,  *and  "  a  copy  of  the  examination  [  •838  ] 
upon  which  such  order  was  made,  shall  have  been  sent  "  &c.  In 
Regina  v.  Brixham  (2)  it  was  held  that  non-compliance  with  these 
requisitions  is  ground.of  appeal.  Here  all  the  examinations  ought 
to  have  been  sent,  and  not  those  only  which  induced  the  justices 
to  remove  the  pauper.    No  discretion  is  left  in  this  respect  to  the 

(1)  The  first  point  was  relied  upon  to  be  at   varianoe  with  Rex  v.    The 

in  support  of  the  order  of  Sessions,  JusUce»  of  Derbyshire,^  AA»&^,%%b. 
because  the  ruling  of  the  Sessions  on         (2)  8  Ad.  &  El.  375. 
the  latter  was  considered  by  counsel 

46— a 
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Reg.        removing  justices.    The  examination  withheld  might  have  supplied 

The  Ikhabi.  ^^^  appellants,  if  not  with  the  means  of  resisting  the  removal, 

TANTs  OF     ^^  j^g^  ^^}j  some  proof  of  a  settlement  elsewhere.    Here  it  rather 

seems  that  the  suppressed  examination  tended  to  show  a  settlement 

in  Outwell. 

Manning  and  Palmer,  contra  : 

The  word  "examination,"  in  the  singular  number,  is  used  in 
both  sect.  79  and  sect.  81.  The  latter  section  prevents  the  respon- 
dent parish  from  showing  any  ground  of  removal,  except  the  one 
which  appears  on  such  examination.  This  shows  the  object  of  the 
provision  which  requires  it  to  be  sent,  and  is  a  sufficient  check 
upon  any  improper  suppression.  To  require  all  the  evidence, 
whether  material  or  not,  to  be  sent,  will  occasion  expense,  and 
expose  the  removing  parish  to  the  risk  of  paying  costs  under 
sect.  83,  for  setting  out  frivolous  grounds  of  removal.  The  statute 
does  not  require  any  examination  to  be  sent  but  that  "  upon  which 
the  order  was  made."  Here  it  is  expressly  found  that  the  order 
was  not  made  on  Clarke's  examination. 

LiTTLEDALE,  J.  (l)  : 

The  entire  evidence,  upon  the  examination,  ought  to  be  sent. 

[  *S89  ]       It  is  true  the  order  may  *have  been  made  solely  upon  the  testimony 

of  the  three  persons  whose  examinations  were  forwarded;    but 

that  of  Clarke,  as  it  appears  to  have  related  to  the  subject  of  the 

settlement,  ought  to  have  been  also  sent. 

Williams,  J.: 

I  have  entertained  some  doubt;  but,  on  the  whole,  it  will  be 
better  to  hold  that  all  the  examinations  should  be  sent.  A  different 
decision  may  perhaps  lead  to  mischief.  It  appears  that  the  exami- 
nation of  Clarke  related  to  the  hiring  of  land  in  the  respondent 
parish,  and  may  have  been  material. 

Coleridge,  J.: 

I  am  clearly  of  opinion  that  the  examination  of  Clarke  should 
have  been  sent.  The  provisions  of  the  statute  in  this  respect  have 
proved  very  beneficial,  and  ought  to  be  supported  in  their  fullest 
extent.  The  word  ''examination'*  means  the  entire  body  of 
evidence  taken  on  the  occasion  of  making  the  order,  the  whole  of 

(1)  Lord  Deumaii,  Oh.  J.  was  absent. 
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which  should  be  sent,  that  the  parish,  which  is  ordered  to  receive         R«g. 

the  pauper,  may  have  an  opportunity  of  considering  whether  that  thk  Inhabi- 

order  should  be  resisted  or  submitted  to.     Any  other  construction     qutwbll. 

would  put  parties  to  the  inconvenience  of  enquiring  how  far  the 

different  examinations  had  been  acted  upon  in  making  the  order. 

Bad  faith  on  the  part  of  the  parish  officers,  whose  duty  it  is  to  send 

the  examination,  might  lead  them  to  suppress  the  evidence  that  was 

unfavourable  to  them,  and  to  forward  only  the  rest.     The  word 

"examination"  may  be  treated  as  nomen  coUectivum.    Arguments 

have  been  drawn  from  sections  81  and  88,  which  are  said  to  point 

to  a  narrower  construction;  but,  if  the  object  of  the  Legislature  had 

been  merely  to  confine  the  removing  parish,  on  the  trial  of  an 

appeal,  *to  the  grounds  contained  in  the  examination,  why  not  simply       [  *840  ] 

provide  that  notice  of  the  ground  of  removal  should  alone  be  sent  ? 

As  to  sect.  88,  it  provides  only  against  frivolous  grounds  contained 

in  the  order,  not  in  the  examination.     Upon  the  whole,  expense  is 

more  likely  to  be  prevented  by  a  candid  statement  of  the  whole  of 

the  evidence,  than  by  forwarding  an  ex  parte  statement,  on  which 

no  reliance  will  be  placed. 

Order  of  Sessions  confirmed. 


IBBS  V.  RICHARDSON   and  Others  (1).  i8.w. 

(9  Adol.  &  Ellis,  849—853;  S.  C.  1  P.  &  D.  618;  3  Jur.  102;  8  L.  J.  (N.  S.)         ^^' 

Q.  B.  126.)  .  [  849  ] 

A  lessee  for  a  term  ending  on  Uth  October  underlet  to  0.  from  year  to 
year,  subject  to  the  determination  of  his  own  interest.  Upon  the  expira- 
tion of  the  term,  0.  refused  to  quit,  and  held  over  against  the  will  of  the 
lessee.  On  16th  October  the  lessee  distrained  on  him  for  rent  due  before 
the  11th.  On  14th  December  C.  quitted;  and  the  lessee  then  tendered 
possession  to  the  original  landlord,  who  refused  to  accept  it.  Held,  that 
the  lessee  was  liable,  in  an  action  for  use  and  occupation,  to  pay  rent  to 
his  landlord  for  the  period  between  the  11th  October  and  14th  December, 
but  not  for  any  longer  period. 

Debt  for  the  use  and  occupation  by  the  defendants  of  certain 
premises  of  the  plaintiff  for  one  year. 

Plea,  nunqiiam  indebitattis :  issue  thereon.  By  consent  of  the 
parties,  and  by  a  Judge's  order,  the  following  case  was  stated  for 
the  opinion  of  this  Court. 

On  the  8rd  of  December,  1827,  the  plaintiff,  by  writing  under 
seal,  demised  to  Anna  Maria  Hughes,  her  executors,   &c.,   the 

(1)  Cp.  Henderson  v.  Squire  (1809)  L.  R.  4  Q.  B.  170,  38  L.  J.  Q.  B.  73, 
19  L.  T.  601. 
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I  BBS         premises  mentioned  in  the  declaration,  for  eight  years  beginning 
Richardson,  '^om   the   11th   of    October  then  last  past,  at  the  yearly  rent 
of  20Z. 

From  and  after  the  execution  of  this  instrument,  A.  M.  Hughes 
continued  in  the  possession  and  occupation  of  the  premises  upon 
the  terms  therein  mentioned,  until  her  death  in  the  beginning  of 
February,  1829.  Defendants  were  the  executors  of  Hughes,  and 
had  proved  her  will  and  acted  in  the  execution  thereof.  After  the 
death  of  A.  M.  Hughes,  defendants,  as  such  executors,  proposed  to 
plaintiff  to  surrender  the  premises  to  him,  but  plaintiff  refused  to 
accept  such  surrender ;  whereupon  defendants  underlet  the  premises 
to  Robert  Craik  from  year  to  year,  subject  to  the  determination  of 
their  own  interest  therein  as  executors,  at  the  same  yearly  rent  of 
20L ;  and  Craik  entered  into  the  possession  of  the  said  premises 
as  their  undertenant,  and  continued  in  the  occupation  until 
14th  December,  1885,  under  the  following  circumstances.  The 
original  rent  was  duly  paid  to  plaintiff  by  defendants  up  to  the 
11th  day  of  October,  1885.  On  that  day  defendants,  being  desirous 
[  *830  ]  of  delivering  up  ^possession  of  the  premises  to  plaintiff,  demanded 
possession  from  their  undertenant,  Craik,  who  refused  to  quit,  and 
continued,  against  defendants'  will,  to  occupy  them.  On  the  16th 
of  the  same  October,  lOZ.  rent  being  in  arrear  from  Craik  to  defen- 
dants, they  distrained  upon  his  goods,  and  continued  in  possession 
thereof  upon  the  premises  in  question  until  the  22nd  of  the  same 
month.  After,  as  well  as  during  the  continuance  of,  this  distress, 
defendants  endeavoured  to  induce  Craik  to  quit  the  premises ;  and 
on  the  14th  of  December  following  he  did  quit.  No  rent  or  com- 
pensation of  any  kind  was  received  by  defendants  for  the  period 
between  the  11th  of  October  and  the  14th  of  December,  1885. 
Plaintiff  was  aware  of  all  the  above  circumstances ;  but  no  direct 
communication  took  place  between  him  and  defendants  until  the 
said  14th  of  December.  On  that  day,  the  key  of  the  house  and 
possession  of  all  the  premises  were  offered  by  defendants  to  plaintiff. 
Plaintiff  however  refused  the  key,  unless  defendants  would  pay  him 
a  quarter's  rent,  but  stated  that,  if  defendants  would  then  pay  a 
quarter's  rent,  he  would  accept  the  key,  and  release  defendants 
from  all  liability.  Defendants  refused  to  make  such  payment; 
and  the  key  remained  in  their  possession,  and  the  premises  were  in 
fact  unoccupied,  from  that  time  to  the  11th  of  October,  1836. 
Power  was  given  to  the  Court  to  draw  inferences  of  fact  from  the 
case  stated ;  and  if  the  Court  should  be  of  opinion,  under  the  above 
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circumstances,  that  the  plaintiff  was  entitled  to  recover  any  sum  of         ibbs 
money  in  this  action,  defendants  were  to  confess  judgment,  and  richabdson. 
judgment  was  thereupon  to  be  entered  up  for  such  sum  as  the 
Court  should  think  plaintiff  entitled  to  recover,  with  costs,  &c. 

[After  argument :  ] 

Lord  Denman,  Ch.  J. :  [  852  ] 

The  plaintiff  is  entitled  to  recover.  If  the  defendants,  after  the 
expiration  of  their  lease,  had  let  the  premises  anew  to  Craik,  the 
case  would  have  been  a  very  clear  one.  Here  they  distrained,  as 
upon  a  continuance  of  their  own  interest,  and  did  not  offer  to 
deliver  up  the  key,  or  the  possession,  *until  the  14th  of  December.  [  •ssa  ] 
When  Craik  held  over,  there  was  a  suflScient  reversion,  as  between 
them  and  Craik,  to  enable  them  to  distrain  if  they  pleased.  The 
defendants,  however,  are  only  bound  to  pay  rent  up  to  the  14th  of 
December,  when  the  undertenant  had  quitted  and  possession  was 
tendered  to  the  plaintiff. 

LiTTLBDALB,  J.  : 

No  doubt  the  ordinary  course  under  these  circumstances  would 
be  to  bring  ejectment ;  but  the  plaintiff  may  waive  the  tort,  and 
sue  for  use  and  occupation ;  or  he  might  have  maintained  an  action 
for  not  delivering  up  possession.  After  a  recovery  in  ejectment,  he 
might  have  recovered  mesne  profits  until  the  day  when  the  possession 
was  tendered  to  him  ;  so  here  he  may  recover  rent  for  that  period. 
Craik's  possession,  being  obtained  by  and  through  the  defendants, 
is  to  be  taken  as  their  possession.  If  the  original  tenancy  had 
been  from  year  to  year,  the  defendants  would  have  been  liable  for 
a  whole  year's  rent.  Here,  the  holding  over  being  a  wrongful  one 
after  the  expiration  of  a  term,  the  plaintiff  is  entitled  to  recover 
only  for  the  period  during  which  he  was  kept  out  of  possession. 

Williams  and  Coleridge,  JJ.  concurred. 

Jitdgmentfor  the  plaintiff  for  the  recovery  of  51. 
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1889.  BROOKS  V.   STUART. 

^^'  (9  Add.  &  EUis,  854-^57 ;  S.  C.  1  P.  &  D.  615 ;  8  L.  J.  (N.  S.)  a  B.  184.) 

[  ^^  ]  Assumpsit  by  indorsees  against  the  maker  of  a  promissory  note.     Plea, 

that  the  promise  was  a  joint  and  several  one  by  defendant  and  A.,  to  whom 
one  of  the  plaintiffs  executed  a  release  under  seal.  Beplication,  that  the 
relec^e  was  executed  at  the  request  of  defendant,  who  afterwards,  and 
while  the  note  was  unpaid,  in  consideration  of  the  release,  ratified  his 
promise,  and  promised  to  remain  liable  to  plaintiffs  for  the  amount  of  the 
note.    Held  bad,  because  it  set  up  a  parol  exception  to  a  release  under  seal. 

Assumpsit  by  the  public  officer  of  a  banking  company  (under 
7  Geo.  IV.  c.  46,  s.  9)  as  indorsees  of  a  promissory  note  made  by 
the  defendant.    Money  counts. 

Plea ;  that  one  Watson,  before  and  at  the  time  &c.,  was  a  partner 
in  the  said  company,  and,  as  such,  jointly  interested  with  the  other 
partners  in  the  company  in  the  said  causes  of  action  ;  and  that  the 
promises  mentioned  in  the  declaration  were  made  jointly  and 
severally  by  defendant  and  one  Agar :  and  that,  after  the  making 
of  the  said  promises,  Watson  by  indenture  released  to  Agar  the  said 
causes  of  action,  and  thereby  also  released  defendant  from  the  same. 
Verification. 

Replication  to  the  plea,  so  far  as  it  related  to  the  first  count,  that 
Watson  executed  the  release  at  the  request,  and  by  and  with  the 
privity  and  concurrence,  of  defendant,  for  the  purpose  of  releasing 
Agar  from  payment  of  the  said  promissory  note,  and  from  the  cause 
of  action  of  the  company  thereupon  against  Agar ;  and  that  there- 
upon afterwards,  the  note  being  still  unpaid,  in  consideration  of 
the  premises  and  that  Watson  had,  at  defendant's  request,  so 
released  the  said  Agar,  defendant  ratified  and  confirmed  the  promise 
in  the  first  count  mentioned,  and  promised  the  company  that  he 
would  be,  and  remain,  liable  to  them  for  the  amount  of  the  note,  as 
if  the  indenture  had  not  been  made.  Verification.  *  *  * 
[  855  ]  Demurrer  to  the  [above]  replication,  assigning  for  special  causes 

that  it  was  a  departure  ;  that  it  was  double ;  and  that  the  matter,  if 
pleadable  at  all,  should  have  been  pleaded  by  way  of  estoppel.  *  ♦  * 

[After  argument :] 

[  857  ]       Lord  Denman,  Ch.  J. : 

The  replication  is  bad.    It  sets  up  a  parol  exception  to  an  instru- 
ment under  seal. 

LiTTLEDALB,  WillFams,  and  Coleridge,  JJ.  concurred. 

Jxidgment  for  the  defendant. 


VOL.  XLViii.]  1839,     Q.  B.     9  AD.  &  EL.  879.  729 

ACKLAND  V.  LUTLEY  (I).  isso. 

(9  Adol.  &  EUis,  879-894  ;  S.  C.  1  P.  &  D.  636;  8  L.  J.  (N.  S.)  Q.  B.  164.)  ^^' 

Devise  to  K.  and  W.  in  trust  that  they  and  their  heirs  shall  set  and  let  [  ^^^  ] 
the  premises,  and  out  of  the  rents  and  profits  pay  a  debt  of  the  testator,  and 
certain  legacies;  devise,  from  and  after  such  payment,  to  J.  6.  in  fee. 
Testator,  after  making  his  will,  demised  the  premises  for  a  term,  which 
did  not  expire  till  after  his  death,  and  after  payment  of  the  debt  and 
legacies. 

Held,  that  the  estate  of  the  trustees  determined  when  the  debt  and 
legacies  were  paid. 

A  house  was  demised,  habendum  for  twenty-one  years  from  March  25th, 
1609,  paying  rent  on  certain  days,  of  which  March  2dth  was  one.  The 
estate  of  which  it  formed  part  had  been  devised  by  the  landlord  to  trustees 
to  receive  the  rents  and  apply  them  to  certain  purposes.  After  the  land- 
lord's death,  and  before  the  trusts  were  completely  executed,  and  during 
the  tenancy,  the  reversion  was  sold.  For  a  year  after  this  sale,  the 
purchaser  received  the  rents,  but,  during  the  subsequent  years,  from 
Christmas,  1817,  to  Lady  Day,  1830,  they  were  received  by  the  trustees. 
The  trusts  were  completely  executed  in  1821.  On  March  2oth,  1830, 
the  lessee  came  to  the  house  (no  one  being  therein),  gave  the  key  to 
the  trustees,  and  departed.  The  trustees  entered ;  and  the  purchaser,  who 
had  been  present  at  the  above  proceeding,  and  had  come  to  take  possession, 
entered  also,  but  was  put  back  by  the  trustees,  and  they  remained  on  the 
premises. 

Held,  tiiat  if  the  lessee's  term  had  expired  the  reversioner's  entry  would 
have  been  good,  notwithstanding  the  entry  of  the  tinistees.  But  that  the 
term,  under  the  above  lease,  did  not  expire  till  the  end  of  March  2dth,  1830. 

Held,  also,  that  the  acts  of  the  lessee  on  that  day  did  not  necessarily 
import  a  surrender  or  a  forfeiture. 

Tbbspass.  First  count ;  for  breaking  and  entering  buildings  and 
closes  of  plaintiff  and  expelling  him  &c. 

Second  count;  for  seizing  and  removmg  plaintiff's  goods  and 
chattels,  and  placing  them  on  a  common  highway  without  his 
leave. 

Third  count ;  for  seizing  and  taking  plaintiff's  trees,  pollards  &c., 
and  converting  the  same  &c. 

Pleas.    1.  Not  guilty.    Issue  thereon. 

2.  To  counts  1  and  8 ;  that  plaintiff  was  not  possessed  of  the 
buildings  &c.  at  the  time  when  &c.,  nor  were  the  trees,  &c.,  the 
trees,  &c.,  of  plaintiff,  in  manner  and  form  &c. :  conclusion  to  the 
country.    Issue  thereon. 

8.  To  count  1 ;  that  the  buildings  and  closes,  at  the  time  when 
<&c.,  were  the  buildings  and  closes,  soil  and  freehold  of  William 

(1)  Cited   and  applied   by  Eellt,  in  Sidebothamy.  Holland  llS9o]  I  Qi.B. 

C.  B.  in  Isaacs  v.  Boyal  Insurance  Co.  387,  64  L.  J.  Q.  B.  200,  203,  C.  A. 

(1870)  L.  E.  6  Ex.  296,  300 ;  39  L.  J,  — E.  C. 
Ex.  189,  191;  and  by  Lindlky,  L.  J, 
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AcKLAND     Braddick  ;  justification  as  Braddick's  servant :  verification.     Bepli- 
LuTLEY.      cation ;  that  the  buildings  and  closes,  at  the  time  when  &c.,  were 
not  the  buildings  &c.,  soil  and  freehold  of  W.  6.,  in  manner  and 
form  &c. :  conclusion  to  the  country.    Issue  thereon. 
[  880  ]  4.  To  count  2  ;   that,  before  and  at  the  first  of  the  times  when 

&c.,  James  Pring  was  lawfully  possessed  of  a  certain  close  adjoining 
the  said  common  highway ;  and,  because  the  goods,  ^c,  before  and 
at  the  said  time  when  &c.,  were  wrongfully  in  and  upon  the  said 
close  encumbering  the  same  &c. ;  the  plea  then  averred  that  defen- 
dant, as  Pring's  servant  and  by  his  command,  at  the  time  when  &c., 
took  and  seized  the  goods  and  removed  and  placed  them  on  the  said 
highway,  being  within  a  small  and  convenient  distance,  and  there 
left  the  same  for  plaintiff's  use,  doing  no  unnecessary  damage  &c. : 
verification.    Replication,  De  injuria.    Issue  thereon. 

5.  To  count  2 ;  a  similar  justification  under  William  Braddick. 
Replication,  De  iiijimd.    Issue  thereon. 

6.  To  count  2;  a  similar  justification  under  William  Toler. 
Replication,  De  injuria.    Issue  thereon. 

The  cause  coming  on  for  trial  at  the  Taunton  Spring  Assizes, 
1886,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award  of  a 
barrister,  to  whom  the  cause  was  referred,  with  liberty  to  order  a 
verdict  for  either  party,  or  a  nonsuit,  and  to  raise  any  question  of 
law  on  such  award.     The  arbitrator  awarded  as  follows  : 

''  I  do  specially  find  and  state  the  following  facts.  One  James 
Troake,  being  seised  in  fee  of  the  dwelling-house  '*  &c.,  '*  and  of  the 
lands"  &c.,  "mentioned  in  the  declaration,  by  his  will"  Ac, 
"  devised  the  same  as  follows :  To  Robert  Blackmore  and  William 
Braddick  upon  the  trusts,  and  to  and  for  the  intents  and  purposes, 
thereinafter  mentioned  and  declared  concerning  the  same,  that  is  to 
say :  Upon  trusts  that  they  the  said  R.  B.  and  W.  B.  and  their  heirs 
do  and  shall  set  and  let  the  said  premises,  and  out  of  the  rents  and 
profits  thereof  do  and  shall  in  the  first  place  pay  off  and  discharge 
[  •881  ]  the  sum  of  1211.  10«.  6d.  which  I  do  owe  to  *Mary  Dyer  my  servant, 
and  in  the  next  place  do  and  shall  pay  unto  Mary,  Hannah,  Richard, 
James  and  Joan,  sons  and  daughters  of  my  late  nephew  Richard 
Blackmore,  deceased,  the  sum  of  101.  apiece  of  like  lawful  money, 
to  whom  I  give  the  same,  to  be  paid  unto  each  of  them  by  my  said 
trustees  as  soon  as  the  clear  rents  and  profits  of  the  said  premises 
will  admit  of ;  the  eldest  of  them  to  be  paid  first,  and  so  on  in  rota- 
tion one  after  the  other.  And,  from  and  after  the  debt  due  to  Mary 
Dyer,  and  the  five  legacies  to  the  aforesaid  children  of  my  said 
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nephew  Bichard  Blackmore,  are  paid  off  and  discharged,  I  give,      ackland 
devise  and  bequeath  the  same  unto  John  Blackmore,  son  of  the  said      lutley. 
Bichard  Blackmore  deceased,  to  hold  the  same  premises,  with  the 
rights,  members,  and  appurtenances  thereof,  unto  the  said  John 
Blackmore,  his  heirs  and  assigns  for  ever. 

"  The  testator,  James  Troake,  died  in  1811.  Previously  to  his 
death  he  granted  a  lease  of  the  said  premises  to  one  Thomas  Bring, 
for  twenty-one  years  from  the  26th  March,  1809,  at  the  yearly  rent 
of  80{.,  under  which  lease  Bring  entered  and  occupied  till  his  death, 
which  happened  some  time  before  this  action  was  brought.  On  the 
death  of  James  Troake,  John  Blackmore,  the  devisee,  received  the 
rents  of  the  premises  of  Bring,  the  tenant,  till  Lady  Day,  1816, 
when  he  sold  the  same  to  Bichard  Ackland,  the  plaintiff,  whose 
daughter  he  had  married ;  but  the  premises  were  not  actually  con- 
veyed to  the  plaintiff  till  the  12th  July,  1817.  The  plaintiff  received 
the  rent  of  Bring  from  the  time  of  his  purchase  at  Lady  Day,  1816, 
till  Christmas,  1817 ;  when  the  trustees,  Eobert  Blackmore  and 
William  Braddick,  received  the  rents  till  the  death  of  Bobert 
Blackmore  in  May,  1824  ;  from  which  time  William  Braddick,  the 
surviving  trustee,  *alone  received  the  rents  till  Lady  Day,  1829.  [  *882  ] 
Eobert  Blackmore,  by  his  will,  made  Edward  Lutley,  the  defendant, 
and  George  Braddick,  the  son  of  William  Braddick  the  other 
trustee,  his  executors.  The  debt  to  Mary  Dyer  was  paid  in 
November,  1815.  The  legatees  were  all  paid  the  amount  of  their 
legacies  previously  to  June,  1821. 

"  About  twelve  o'clock  at  noon  on  the  25th  March,  1880,  the 
plaintiff,  with  his  daughter,  the  wife  of  John  Blackmore,  went  to 
the  dwelling-house  in  the  declaration  mentioned,  in  order  to  take 
possession  of  the  same.  No  person  was  then  residing  in  the  house ; 
and  the  door  was  locked.  The  defendant,  accompanied  by  the 
aforesaid  George  Braddick,  who  attended  by  the  directions  of  his 
father  William  Braddick  the  surviving  trustee  under  James  Trcake's 
will,  the  parish  constable,  and  others,  came  also  to  the  said  dwelling- 
house  at  the  same  time.  Shortly  afterwards,  James  Bring,  the 
representative  of  the  original  lessee  Thomas  Bring,  and  who  was 
the  person  in  possession  of  the  premises  under  the  said  lease  for 
twenty-one  years  from  the  25th  March,  1809,  came  with  his  wife  to 
the  door  of  the  dwelling-house,  saying  he  thought  it  was  nearly 
twelve  o'clock,  and  time  to  give  up  possession  of  the  premises.  His 
wife  then  gave  him  two  keys,  which  he  handed  to  the  defendant  and 
George  Braddick,  and,  having  described  which  belonged  to  the  outer 
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AcKLAND  door  and  which  to  the  cellar,  he  and  his  wife  went  awaj'.  The 
LuTLEY.  defendant  and  George  Braddick  then  unlocked  the  door.  The 
plaintiff  and  his  party  immediately  attempted  to  enter  the  house  ; 
but  the  defendant  and  George  Braddick  ordered  the  constable  to 
keep  the  plaintiff  and  those  with  him  from  entering  the  house, 
[-♦883  ]  which  they  did  by  pushing  the  *plaintiff  and  his  party  back  forcibly. 
On  the  defendant  and  George  Braddick  entering,  they  put  William 
Toler  into  possession,  saying  they  had  let  the  farm  to  him  at  35/. 
per  annum  ;  but  that  if,  when  the  decree  came  down  (alluding  io  a 
suit  in  the  Court  of  Exchequer  instituted  by  the  plaintiff  against  the 
trustees  to  recover  possession  of  the  property),  it  was  given  in  the 
plaintiff's  favour,  they  would  give  up  possession.  Upon  the  above 
state  of  facts  I  do  find  and  award  as  follows :  " 

1.  On  the  issue  upon  the  first  plea  :  As  to 

Count  1.  For  plaintiff. 

Counts  2  and  3.    For  defendant. 

2.  On  the  second  issue.     For  defendant. 

3.  On  the  third  issue.     For  plaintiff. 

4.  On  the  fourth  issue.    For  defendant. 

6  and  6.  On  the  fifth  and  sixth  issues.     For  plaintiff. 

*'  And  I  do  direct  that,  if  the  Court  should  be  of  opinion  that  the 
issue  joined  on  the  second  plea  should,  upon  the  facts  stat-ed,  have 
been  found  for  the  plaintiff  instead  of  the  defendant,  and  that  the 
issue  joined  on  the  replication,  so  far  as  the  same  applies  to  the 
third  plea,  is  rightly  found  for  the  plaintiff,  then  I  do  further  find 
that  the  damages  on  such  issue  are  35L  And  I  do  further  direct 
that,  if  the  Court  shall  be  of  opinion  that  any  of  the  above  issues 
are  wrongly  found,  then  such  issue  shall  be  entered,  not  as  found 
above,  but  according  to  the  direction  of  the  Court." 

In  Michaelmas  Term,  1887,  the  plaintiff  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  him  on  the  second 
and  fourth  issues.  And  the  defendant,  in  the  same  term,  obtained 
a  rule  to  show  cause  why  a  verdict  should  not  be  entered  for  him 
on  the  third,  fifth,  and  sixth  issues. 

[  884  ]  Erie  and  Bere,  in  Michaelmas  Term,  1838  (i),  showed  cause 

against  the  former  rule : 

The  arbitrator  has  found  rightly  that  the  plaintiff  was  not 
possessed  of  the  buildings  and  closes  mentioned  in  the  second  plea, 

(1)  November  Sth.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams,  and 
Coleridge,  J  J. 
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and  that  Pring  was  possessed  of  the  close  mentioned  m  the  fourth     agkland 

plea,  at  the  times,  respectively,  of  the  alleged  trespasses  referred  to      lutlby. 

by  those  pleas.     The  question  is  whether,  when  the  defendant 

entered  upon  the  premises  on  March  26th,  1880,  Pring's  term  in 

them  had  expired,  by  surrender  or  forfeiture,  or  by  lapse  of  time. 

As  to  the  latter    point,   the    lease  for    twenty-one    years  from 

26th  March,  1809  <i)   did  not  necessarily  expire  on  March  26th, 

1880.     Whether  the  term  included  or  excluded  that  day,  would 

depend  on  the  circumstances  of  the  case :  Pugh  v.  Duke  of  Leeds  (2): 

and  of  those  the  arbitrator  was  judge.     And  if  the  term  had  not 

expired,  the  tenant,  though  he  had  left  the  premises,  was  at  liberty 

to  return  at  any  time  during  the  26th,  notwithstanding  any  entry 

in  the  meanwhile  by  persons  not  entitled :  Butcher  v.  Butcher  (3). 

Then  it  must  be  contended  that,  when  the  plaintiff  attempted  to 

enter,   James  Pring,   the    tenant,   had  incurred  a  forfeiture  by 

delivering  the  keys  to  the  defendant  and  Braddick:   and  Doe  d. 

EUerbrock  v.  Fli/nn  (4)  will  be  cited  on  this  point.     There  a  lessee 

had  given  up  possession  to  the  defendant,  not  that  ^he  might       [  *885  ] 

occupy  under  the  lease,  but  that  he  might  set  up  a  title  adverse  to 

that  of  the  landlord ;  and,  the  jury  having  found  fraud,  the  lease 

was  held  to  be  forfeited.    Here  the  arbitrator  has  not  found  fraud ; 

nor  do  the  facts  show  it.    William  Braddick  was  the  person  who 

had  for  several  years  received  the  rent ;  and  if  there  was  a  contest 

between  him  and  another  party  as  to  title,  and  Pring  erroneously 

recognised  his  title,  that  would  not  create  a  forfeiture:   Doe  d. 

WiUianis  v.  Pasquali  (5).      The  delivery  of  the  keys  was  not  a 

surrender,  because  that,  by  stat.  29  Car.  II.  c.  8,  s.  8,  must  be 

either  by  deed  or  note  in  writing,   or  by  act  and  operation  of 

law.    A  surrender  by  operation  of  law  should  be  made  to  the 

reversioner;   here   no   surrender  to    the    reversioner  was    made 

or   contemplated.     If   it    is    contended    that    Pring   quitted  the 

premises,  before  his  tenancy  expired,  by  licence  from  his  landlord, 

MoUett  V.  Brayne  (6)    shows  that   this  would  not  amount  to  a 

surrender  by  operation  of  law. 

(1)  The  words  of  the  lease  were  not  ensuing  and  fully  to  be  ended.    The 

set  out  in  the  award,  but  were  stated  to  rent  was  made  payable  on  the  usual 

the  Court  by  consent  (so  far  as  thoy  quarter  days, 
were  material),  in  the  course  of  the  (2)  2  Cowp.  714. 

argument.     The  indenture  bore  date  (3)  31  B.  R.  237  (7  B.  &  C.  399). 

April  loth,   1808,  and  the  habendum  (4)  40  R.  R.  515  (1  Cr.  M.  &  R.  137 ; 

was,  from  March  25th  then  next,  for  4  Tjr.  619). 
and  during  and  unto  the  full  end  and         (5)  3  R.  R.  688  (1  Peake,  259). 
term  of  twenty-one  years  then  next         <6}  11  R.  i».676  (2  Camp.  103). 
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AcKLAND  Croicder  and  Kinglake^  contra  : 

V, 

LuTLEY.  The  tenancy  began  on  March   25th,  1809,  and,  consequently, 

expired  on  March  24th,  1830.  Pugh  v.  Duke  of  Leeds  (i)  warrants  this 
construction,  if  the  facts  will  bear  it  out ;  and  the  conduct  of  Pring 
himself  shows  him  to  have  been  aware  that  the  tenancy  expired  on 
that  day,  or,  at  farthest,  by  noon  on  the  25th«  Lester  v.  Garland  (2), 
and  the  other  authorities  which  suggest  a  rule  of  computation  from 
an  act  done,  are  inapplicable,  because  here  an  act  is  not  in  question. 
Where  an  interest  is  to  pass  from  a  given  day,  there,  according  to 

[  *886  ]  the  general  result  *of  the  authorities  since  Hatter  v.  Ash  (3),  the 
day  is  included.  Supposing,  however,  that  March  25th,  1830,  was 
the  last  day  of  the  tenancy,  Pring  might  give  up  the  premises  at 
any  time  on  that  day,  and  would  be  deemed  to  have  completed  his 
term,  the  fraction  of  a  day  not  being  regarded :  per  Holt,  Ch.  J.  in 
Fitzhugh  v.  Dennington  (4).  Having  held  till  the  beginning  of 
March  25th,  he  might  be  considered  as  having  occupied  throughout 
that  day. 

(GoLERiBOB,  J. :  If  so,  you  would  fail  on  the  fourth  issue.) 

The  fraction  of  a  day  would  not  be  regarded  as  between  the  landlord 
and  tenant ;  but,  if  it  were  material  to  the  rights  of  a  third  party, 
the  real  time  would  be  looked  to.  Supposing,  however,  that  there 
remained,  at  noon  of  March  25th,  a  fraction  of  the  term  which 
could  be  surrendered,  then  the  giving  up  of  the  keys  to  George 
Braddick  was  an  act  which,  if  he  had  been,  or  had  represented,  the 
rightful  landlord,  would  have  determined  the  tenancy,  according 
to  Whitehead  v.  Clifford  (5).  That  case  was  distinguished  from 
MoUett  V.  Brayne  (6)  by  the  circumstance  (which  also  occurs  here) 
that  both  parties  acted  as  on  a  determination  of  the  tenancy. 
GHmman  v.  Legge  (7)  is  also  a  case  in  which  a  parol  agreement, 
acted  upon  by  both  parties,  was  held  to  determine  a  tenancy. 
And,  if  in  the  present  case  the  term  was  ended  by  operation  of  law, 
then,  though  the  surrender  was  made  to  Braddick,  the  plaintiff, 
who  was  present  for  the  purpose  of  taking  possession,  might 
lawfully  enter  and  bring  trespass  against  any  who  wrongfully 
continued  on  the  land :  Butclier  v.  Butcher  (s),  Taunton  v.  Costar  (9), 
[  •887  ]       Turner  v.  Meymott  (10).     If  it  be  necessary  to  *contend  that  Pring's 

(1)  2  Cowp.  714.  (6)  11  B.  B.  676  (2  Camp.  103). 

(2)  10  E.  R.  68  (15  Vgs.  248).  (7)  32  B.  B.  398  (8  B.  &  C.  324). 

(3)  1  Ld.  Bay.  84.  (8)  31  B.  B.  237  (7  B.  &  C.  399). 

(4)  2  Ld.  Bay.  1094.  (9)  4  B.  B.  481  (7  T.  B.  431). 

(5)  15  B.  B.  579  (5  Taunt.  518).  (10)  25  B.  B.  612  (1  Bing.  158). 
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surrender  to  Braddick  created  a  forfeiture,  Doe  d.  EUerbrock  v.      acklakd 
Flynn  (i)  fully  bears  out  that  proposition.  Lutlkt. 

Cur.  adv.  vult. 

Crowder  and  Kinglake  then  showed  cause  against  the  rule  for 
entering  a  verdict  for  the  defendant  on  the  third,  fourth,  and  . 
sixth  issues : 

The  defendant  cannot  succeed  on  all  these  issues.  The 
verdict  will  probably  be  contended  for  on  the  third  and  fifth; 
and  the  question  will  be  whether,  by  the  will  of  James  Troake, 
the  trustees,  Bobert  Blackmore  and  William  Braddick,  took  an 
interest  which  would  expire  when  the  trusts  were  executed,  or 
a  fee  simple  which  remained  in  them  till  they  should  convey 
it  away.  Their  interest  was  of  the  former  kind.  There  is 
no  express  devise  in  fee;  a  determinable  interest  was  adequate 
to  the  trusts  created ;  and  the  rule  is,  in  such  cases,  that  trustees 
under  devises  of  this  nature  take  such  an  interest  only  as 
the  purposes  of  the  trust  require :  Carter  v.  Barnadiston  (2), 
Shapland  v.  Smith  (3),  Lord  Saye  and  Sele  v.  Ijady  Catherine 
Jones  (4),  Silvester  d.  Law  v.  Wilson  (6).  In  the  last  two  cases 
the  devise  was  to  the  trustees  and  their  heirs;  yet  the  trustees 
took  less  than  a  fee  simple.  The  rule,  is  also  exemplified  by 
Doe  d.  Wheedon  v.  Lea  (6),  Doe  d.  Compere  v.  Hicks  (7),  and 
GoodtiUe  d.  Hayward  v.  Whitby  (8).  Doe  d.  TVhite  v.  Simpson  (9) 
*is  a  case  of  the  same  class.  There  a  leasing  power  was  given  L  *888  ] 
to  the  trustees,  a  circumstance  which  may  be  relied  on  for  the 
defendant  here ;  and  yet  they  were  held  not  to  take  an  estate 
in  fee  simple.  Lord  Ellbneorough  said  there:  "The  testator 
gives  them  power  and  authority  to  grant  building  or  other 
leases,  as  often  as  there  should  be  occasion,  of  the  said  estates  so 
devised  to  them  '  in  trust  as  aforesaid ; '  hereby  evidently  connecting 
the  execution  of  the  power  with  the  particular  trust  estates  before 
created,  and  exhibiting  an  intention  that  the  leasing  power  should 
be  merely  commensurate  therewith  and  auxiliary  thereto."  Doe 
d.  Player  v.  NichoUs  (lo),  Warter  v.  Hutchinson  (il),  and  Nash  v. 

(1)  40  E.  E.  515  (1  Cr.  M.  &  E.  (5)  1  E.  B.  519  (2T.  B.  444). 
137 ;  4  Tyr.  619).                                             (6)  1  E.  E.  631  (3  T.  E.  41). 

(2)  1  P.  Wms.  505,  509.  (7)  7  T.  E.  433. 

(3)  1  Br.  C.  C.  75.  (8)  1  Burr.  228. 

(4)  3  Bro.  Pari.  Ca.  113.  See  Lady  (9)  5  East,  162. 

J(me4i  V.  Lord  Saye  and  Sele,  in  Chanc.  (10)  25  E.  E.  398  (1  B.  &  C.  336). 

8  Vin.  Abr.  262,  tit.   Devise  (C.  b),  (11)  1  B.  &  C.  721. 

pi.  19. 
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AcKLAND  Coates  (i)  are  among  the  later  cases  in  which  a  limited  construction 
LuTLEY.  has  been  put  upon  devises  to  trustees.  In  Doe  d.  Player  v. 
Nicholls  (2),  Bayley,  J.  said,  "  It  may  be  laid  down  as  a  general 
rule,  that  where  an  estate  is  devised  to  trustees  for  particular 
purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  execution 
of  the  trust  requires  it,  and  no  longer,  and  therefore,  as  soon  as  the 
trusts  are  satisfied,  it  will  vest  in  the  person  beneficially  entitled 
to  it." 

(Patteson,  J. :  The  generality  of  that  statement  has  been  some- 
what qualified  since  (3).) 

In  the  cases  which  may  be  cited  for  the  defendant,  greater 
powers  were  always  given  to  the  trustees  than  in  the  present 
instance,  and  a  fee  has  been  held  to  pass,  in  fulfilment  of  the 
testator's  evident  intention,  and  to  protect  the  objects  of  his 
bounty.  Thus  in  Doe  d.  Tomkyns  v.  Willan  (4)  the  estates  were 
[  *889  ]  given  to  the  ^trustees  and  their  heirs,  upon  trust  to  demise  for  any 
tel:Tn  they  should  think  proper.  In  Doe  d.  Keen  v.  Walbank  (5)  the 
leasing  power  was  even  larger.  Here  the  devise  is,  only,  to  Robert 
Blackmore  and  William  Braddick,  upon  trust  that  they  and  their 
heirs  ''do  and  shall  set  and  let  the  said  premises,"  and  make 
certain  payments  out  of  the  rents  and  profits.  In  Doe  d.  Booth  v. 
Field  (6)  the  trustees  were,  ultimately,  to  convey  the  fee.  In  Doe  d- 
Rees  V.  Williams  (7)  the  real  property  was  to  be  equally  divided  by 
them  between  the  testatrix's  grand-nieces,  which  was  equivalent  to 
a  direction  to  convey.  And  in  Doe  d.  Shelley  v.  Edlin  (8)  the 
trustee  might  have  had  to  convey  the  fee.  Many  of  the  prior 
decisions  are  commented  upon  in  that  case,  and  the  general  rule 
explained  and  confirmed.  If  the  trustees,  in  a  case  like  the  present, 
took  a  fee,  it  would  at  most  be  only  a  fee  determinable  when  the 
trusts  had  been  discharged,  as  was  held  in  Wellington  v.  Welling^ 
ton  (9),  cited,  Feame,  Cont.  Rem.  450,  note  (6)  (9th  ed.),  and  Doe  d. 
Bmne  v.  Mai-tyn  (lo).  In  that  part  of  the  present  will  where  the 
testator  intended  to  give  a  fee,  he  has  expressed  that  intention  in 
proper  words,  devising  to  John  Blackmore,  "  his  heir  and  assigns 
for  ever." 

(1)  37  E.  R.  552  (3  B.  &  Ad.  839).  (6)  36  E.  E..672  (2  B.  &  Ad.  564). 

(2)  25  E.  E.  398  (1  B.  &  C.  336).  (7)  2  M.  &  W.  749. 

(3)  See  Doe  d.  Shelley  v.  Edlin,  43  (8)  43  E.  E.  432  (4  Ad.  &  El.  582). 
E.  E.  pp.  437,  438  (4  Ad.  &  EI.  589).  (9)  4  Burr.  2165. 

(4)  20  E.  E.  355  (2  B.  &  Aid.  84).  (10)  32  R  E.  459  (8  B.  &  C.  497). 

(5)  36  E.  E.  664  (2  B.  &  Ad.  554). 
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ErU  and  Bere,  contra :  agkland 

r. 
The  trustees  took  a  fee  under  the  will.     The  intention  that  they      Lutlby. 

should  do  so  is  implied  by  the  mention  of  "heirs,"  though  the 
devise  is  not  directly  to  the  trustees  and  their  heirs.  The  want 
of  such  an  express  devise  is  not  material  if  the  intent  be  *clear ;  [  •890  ] 
Com.  Dig.,  Devise,  (N  4) ;  Shaiv  v.  Weigh  (i).  Although  the 
decisions  are  not  uniform  on  the  effect  of  a  power  to  "set  and 
let,"  the  result  of  the  later  authorities  is  that,  where  the  words 
will  carry  a  fee,  and  a  power  of  demising  is  given,  to  which  the 
Court  cannot  see  a  clear  limit,  an  estate  in  fee  is  held  to  pass. 
Jones  V.  Morgan  (2),  Wright  v.  Pearson  (3),  Gibson  v.  Lord  Mont- 
fort  (4),  and  Doe  d.  Beezley  v.  Woodhouse  (5),  show  the  rules 
which  determine  the  quantity  of  interest  vesting  in  trustees  to 
whom  lands  are  devised  for  specific  purposes ;  and  these  cases 
favour  the  construction  which  gives  the  larger  estate.  In  Carter 
V.  Barnadiston  (6),  where  an  interest  short  of  a  fee  simple  was 
held  to  pass,  the  testator  had  merely  directed  that  his  executors 
(not  mentioning  their  heirs)  should  receive  the  profits  of  his  real 
estate  for  the  payment  of  his  debts  and  legacies.  Lord  Saye  and 
Sele  V.  Lady  Catherine  Jones  (7)  has  been  remarked  upon  as  a  case 
by  itself  (8).  In  Doe  d.  White  v.  Simpson  (9)  there  were  no  words 
of  inheritance ;  the  estate  given  to  the  trustees  was  continued  in 
the  executors  and  administrators  of  the  survivor.  The  decision  in 
Shapland  v.  Smith  (lo)  proceeded  on  reasons  which  do  not  apply 
here. 

The  most  important  cases  in  which  a  question  like  the  present 
turned  upon  a  leasing  power  are  Doe  d.  Tomkyns  v.  Willan  (ii) 
and  Doe  d.  Keen  v.  Walbank  (i2) ;  *and,  according  to  these,  if  the  [  '891  ] 
Court  cannot  clearly  ascertain  that  less  than  an  estate  in  fee  will 
suffice  for  the  full  exercise  of  the  power,  a  fee  will  vest.  In  Doe 
d.  Tomkyns  v.  WUlafi  (11)  Holroyd,  J.  says  :  "  The  estate  is  given 
to  them  "  (the  trustees)  "  and  their  heirs  in  trust,  and  among  other 
trusts  is  one,  that  they  should  'demise  all  the  freehold  estates 
for  any  term  they  shoufd  think  proper.'  "      "  The  leases  were  to 

(1)  2  Stra.  798.  (8)  See  Doe  d.  White  v.  SimpsoUy  o 

(2)  1  Br.  C.  C.  206.  East,  162;  Harton  v.  Ilurton,  4  R.  E. 

(3)  1  Eden'sCa.  Chanc.  119.  537  (7  T.  R   652);  Kenriik  v.   Lord 

(4)  1  Ves.  Sen.  485.  WiUiam  Ikauchrk,  6  R.  R.  746  (3  Bos. 

(5)  4T.  R.  89.  &P.  175). 

(6)  1  P.  Wms.  505,  509.  (9)  5  East,  162. 

(7)  3  Br.  P.  C.  113.     Lady  Jmtea  v.  (10)  1  Br.  C.  C.  75 ;  see  1  R.  R.  521. 
Lf^d  Saye  and  Sele,  8  Vin.  Abr.  262,  (11)  20  R.  R.  355  (2  B.  &  Aid.  84). 
tit.  Devise  (C.  b),  pi.  19.  (12)  36  R.  R.  664  (2  B.  &  Ad.  554). 
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AcKLAND  operate  out  of  the  estate  given  to  the  trustees  themselves.  Now 
LuTLET.  s^^h  leases  could  not  be  valid,  unless  they  took  an  estate  more 
than  commensurate  with  their  duration ;  and  as  by  the  will  they 
have  the  right  to  grant  leases  for  any  term  of  years,  it  follows, 
that  in  order  to  make  such  leases  valid,  they  must  take  an  estate 
in  fee.  It  cannot  depend  upon  subsequent  events,  whether  they 
are  to  take  an  estate  in  fee  or  not,  because  they  must  take  that 
estate  in  the  first  instance,  on  the  death  of  the  testator."  And 
Abbott,  J.  assigned  as  a  reason  for  his  judgment  that  he  was 
unable  ^*  clearly  to  see  what  less  estate  than  the  fee  the  trustees 
took,  or  even  what  less  estate  would  satisfy  all  the  objects  "  of  the 
will.  The  principles  which  guided  the  Court  in  that  case  were 
expressly  adopted  in  Doe  d.  Keen  v.  Walbank  (i).  And  in  the 
earlier  case  of  Gibson  v.  Lord  Montfort  (2),  where  trustees  were 
held  to  take  the  whole  legal  estate.  Lord  Hardwicke  said,  **  Here 
are  purposes  to  be  answered,  which  by  possibility  (and  that  is 
sufficient)  cannot  be  answered,  without  the  trustees  having  a 
fee." 

(Pattbson,  J. :  Li  Stanley  v.  Stanley  (3)  the  devise  was  to  trustees 
and  their  heirs,  on  trust  that  they,  and  the  survivor,  and  the  heirs 
[  •892  ]  of  the  survivor,  should  receive  the  rents  and  *profit8  till  T.  M. 
should  attain  the  age  of  twenty-one,  and  immediately  afterwards 
should  convey  to  certain  uses ;  and  they  were  held  to  take  an 
estate  determinable  on  T.  M.  attaining  twenty-one.) 

That  decision  is  at  variance  with  Doe  d.  Shelley  v.  Edlin  (4)  and 
Doe  d.  Kees  v.  Williams  {b).  In  Doe  d.  Pratt  v.  Timing  (6),  where 
the  trustee  was  held  to  take  only  till  the  heir-at-law  attained 
twenty-one,  the  opinion  of  the  Court  seems  to  have  been  that  at 
that  period  the  legal  and  equitable  estate  vested  in  the  heir-at-law 
without  the  form  of  a  conveyance. 

Here,  however,  it  appears  that  the  power  to  lease  must  have 
existed  in  the  trustees  on  March  25th,  1880 :  for,  as  Pring  was  in 
possession  before  the  testator's  death,  for  a  term  extending  to 
Lady  Day,  1880,  the  power,  if  it  did  not  then  take  effect,  was 
nugatory;  and  it  would  be  sufficient,  for  the  purposes  of  the 
present  case,  if  the  trustees  had,  at  that  time,  an  interest  of  any 
duration. 

(1)  86  R.  R.  672  (2  B.  &  Ad.  564).  (4)  43  E.  R  432  (4  Ad.  &  El.  582). 

(2)  1  Ves.  Sen.  485,  491.  (5)  2  M.  &  W.  749. 

(3)  16  Ves.  491.  (6)  1  B.  &  Aid  530. 
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It  cannot  be  contended  that  the  trustees  took  a  determinable  fee ;  Ackland 
because  the  devise  over  to  John  Blackmore  would,  in  that  case,  be  lutlet. 
too  remote,  and  void,  according  to  the  judgment  of  Lord  Habb- 
wicKB  in  Bagshaiv  v.  Spencer  (l),  being  postponed  till  after  pay- 
ment of  the  debt  and  legacies.  It  is  true  that  those  payments 
were,  in  point  of  fact,  all  made  before  June,  1821 :  but,  if  the 
devise  was  void  in  its  creation,  subsequent  events  could  not  make 
it  valid  :  Ooodman  v.  Goodright  d.  Williams  (2). 

{Crowder  mentioned  Doe  d.  Cadogan  v.  Ewart  (3),  as  a  case  in 

which  the  interest  of  trustees  in  estates  devised  *for  the  purposes       [  '893  ] 

of  the  trusts,  had  been  lately  considered.) 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

After  stating  the  substance  of  the  rules,  and  the  material  facts 
found  by  the  arbitrator,  his  Lordship  said. 

The  greater  question  arose  on  the  defendant's  pleas,  that  Braddick 
was  possessed,  and  that  Toler  was  possessed,  which  the  arbitrator 
found  against  him,  thereby  affirming  the  plaintiff's  title  as  a  pur- 
chaser from  J.  Blackmore  and  denying  that  of  the  trustees.  We 
think  the  award  clearly  right  in  this  respect.  The  case  most 
relied  on  for  the  opposite  doctrine  is  Doe  d.  Toinkyns  v. 
Willan  (4),  recognised  by  some  more  recent  decisions,  in  which  the 
circumstance  of  the  trustees  having  power  to  lease  at  their  dis- 
cretion was  relied  on  by  the  Court  as  showing  the  testator's 
intention  to  vest  an  absolute  fee  in  them.  Here  it  is  true  they 
have  power  to  set  and  let,  a  power  which  (it  was  ingeniously 
observed),  as  Pring's  lease  would  not  expire  till  1830,  could  not 
be  acted  upon  till  after  that  period.  But  it  is  not  found  by  the 
award  that  Pring's  lease  was  in  existence  when  the  will  was  made; 
and,  if  it  were,  not  only  is  the  whole  power  of  the  trustees  limited 
to  the  purpose  of  paying  the  specified  debt  and  legacies,  but  the 
estate  i^  expressly  given  over  when  they  are  paid.  Now  that  event 
happened  in  1821.  It  may  be  added  that  there  might  have  been  a 
necessity  for  creating  a  term  for  payment  of  the  debts  and  legacies, 
for  which  purpose  the  power  might  have  been  given. 

We  are  next  to  consider  whether  the  arbitrator  was  right  in        [  89i  ] 
finding  that  the  plaintiff  was  not  possessed  and  that  Pring  the 
lessee  was  possessed.     The  acts  done  by  Pring  are  equivocal ;  and 

(1)  1  Ves.  Sen.  142.     See  p.  144.  (3)  45  R.R.  789  (7  Ad.  &  El.  636). 

(2)  2  Burr.  873.  (4)  20  11.  E.  355  (2  B.  &  Aid.  84;. 
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AcKLAND  they  do  not  necessarily  import  either  surrender  or  forfeiture  of  the 
LuTLBY.  term.  But  the  plaintiff,  who  was  entitled  to  the  reversion,  actually 
entered ;  and  that  entry  was  good  if  the  term  bad  then  expired,  i.e. 
at  12  o'clock  in  the  day-time  on  the  25th  day  of  March,  1830. 
Four  cases  were  quoted  to  show  that  it  had  expired  with  the  pre- 
ceding day :  Hatter  v.  Ash  (i),  Fitzhugh  v.  Dennington  (2),  Thomas  v. 
Desanges  (3),  Grimman  v.  Leggft  (4).  Of  these  cases  the  first  named 
alone  applies  in  any  degree  to  the  point ;  and  that  is  disposed  of 
by  Lord  Mansfield's  observations  in  his  admirable  judgment  in 
Pvgh  V.  The  Duke  of  Leeds  (6),  to  the  principle  of  which  we  fully 
adhere.  The  general  understanding  is,  that  terms  for  years  last 
during  the  whole  anniversary  of  the  day  from  which  they  are 
granted.  Indeed,  if  thi|i  were  otherwise,  the  last  day,  on  which 
rent  is  almost  uniformly  made  payable,  would  be  posterior  to  the 
lease.    We  think  therefore  that  both  rules  must  be  discharged. 

Rvles  discliarged. 


1839.       SWANWICK  AND  Another  v.  SOTHERN  and  Others  (6). 

Feb.  6.  ^ 
(9  Adol.  &  Ellis,  895—901 ;  S.  C.  1  P.  &  D.  648.) 

-'  On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the  handing  of 

a  delivery  order  to  the  buyer,  and  transfer  of  the  goods  to  him  in  the  ware- 
houseman's book,  will  not  vest  the  property  in  him,  if  something  remains 
to  be  done  for  the  purpose  of  ascertaining  the  identity  or  quantity  of  the 
goods;  as  the  weighing  of  an  article  forming  part  of  a  bulk,  and  sold  by 
weight. 

But,  if  the  identity  and  quantity  are  ascertamed,  as  where  the  oats  in  a 
pai-ticular  bin,  which  contains  nothing  else,  are  sold,  and  a  bUl  accepted  at 
the  same  time  for  the  price,  the  property  vests,  and  the  vendor  cannot  after- 
wards stop  in  transitu  ;  although  the  dehvery  order  describes  the  goods  by 
the  weight  as  well  as  the  bin  (**  1,028  bushels  of  oats  in  bin  40").  and 
directs  the  warehouseman  to  weigh  them  over. 

Trover  for  1,028  bushels  of  oats.  Pleas.  1.  Not  guilty.  2.  That 
the  oats  were  not  the  property  of  the  plaintiffs,  in  manner  and 
form,  &c.  Issues  thereon.  On  the  trial  before  Patteson,  J.  at  the 
Liverpool  Spring  Assizes,  1837,  the  material  facts  appeared  to  be 
as  follows.  The  plaintiffs  were  corn-dealers  at  Manchester;  the 
defendants  carried  on  the  business  of  wharfingers  at  the  Duke's 
Quay,  in  the  same  town.  The  oats  in  question,  being  in  a  warehouse 
of  the  defendants,  were  sold  (7)  by  Turner  &  Co.,  the  owners,  to 

(1)  1  Ld.  Hay.  84.  (5)  2  Cowp.  714. 

(2)  2  lA,  Bay.  1094.  (6)  See  the  Sale  of  Goods  Act,  1893 

(3)  2  B.  &  Aid.  686.  (56  &  57  Vict.  c.  71,  s.  18).— B,  C. 

(4)  32  B.  B.  398  (8  B.  &  0.  324).  (7)  The  contracts  between  Turner 
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John  Marsden,  and  the  following  delivery  order  given,  addressed  to     Swanwick 
the  warehouse  keeper.  sothekn. 

"  Mr.  Wra.  Eaton,  Duke's  Quay. 
"  Deliver  Mr.  John  Marsden  l,028if  bushel  oats,  bin  40,  0.  W., 
and  you  will  please  weigh  them  over  and  charge  us  the  expense. 
"  Oct.  8rd,  1836.  Joseph  Tubner  &  Co.'' 

The  warehouse  keeper  entered  this  order  in  his  book :  and  on 
October  6th  he  received  the  following  order  from  John  Marsden. 

"  Mr.  Wm.  Eaton,  Duke's  Quay. 
"  Deliver  Messrs.  Swanwick  and  Hall  1,028J|  bushel  *oats   in       [  *Sd6  ] 
bin  40,  0.  Warehouse ;  and  let  them  be  weighed  over  and  send  a 
note  up  :  1  will  see  it  paid. 

**Fr.  and  Jno.  Marsden, 

"  Manchester,  6th  Oct.,  1836." 

Swanwick  and   Hall,  the  plaintiffs,  accepted  a  bill  drawn  by 

Marsden,  October  7th,  1836,  for  the  value  of  the  oats,  which  was 

duly  honoured.    Eaton  entered  the  order  of  October  6th  in  his 

book,  and  said  to  the  party  delivering  it  that  all  would  be  right, 

and  he  would  attend  to  the  order.     The  oats  were  transferred  to 

the  plaintiffs  in  the  defendants*  books,  but  without  weighing  over. 

There  "were  no  oats  in  bin  40  but  the  quantity  mentioned  in  the 

order.    Eaton  stated,  at  the  trial,  that  from  the  6th  to  the  12th 

of  October  the  oats  would  have  been  delivered  to  the  plaintiffs  if 

required.     Marsden  becoming  insolvent,  Turner,  on  October  12th, 

gave  the  defendants  notice  not  to  part  with  the  oats  ;  and,  on  the 

14th,  the  defendants  gave  them  up  to  Turner  on  an  indemnity.     At 

that  time,  and  not  before,  they  were  weighed  over,  and  they  were 

found  to  be  two  bushels  short  of   the  weight  mentioned  in  the 

orders.     It  was  proved  at  the  trial  that  the  defendants  did  not 

consider  themselves  bound  to  weigh,  and  were  not  used  to  weigh, 

till   delivery,  when  the  grain  was  weighed  to  ascertain  any  loss 

of  quantity.     The  question  was,  whether,  without  weighing,  the 

property  was  sufficiently  transferred  to  vest  in  the  plaintiffs;  or 

whether,  on  October   14th,  Turner   still   had  a  right  to  stop  in 

transitu.      Patteson,  J.  thought  that,  on  the  above  state  of  facts, 

the  plaintiffs  were  entitled  to  recover,  but  he  gave  leave  to  move 

and  Marsden,  and  Marsden  and  the      not  stated  to  the  Court.    See  p.  744,. 
plaintiffs,  were  referred  to  in  the  en-      post. 
suing  argument;  but  their  terms  were 
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RwANwicK    for  a  nonsuit ;  and  the  plaintiffs  had  a  verdict.     In  Easter  ♦Term, 
SoTHBRN.     1837,  a  rule  nisi  was  obtained  for  a  nonsuit  or  a  new  trial.     In 
[♦897]'     Hilary  Term,  1839  (1), 

Cresswell  and  Tomlinson  showed  cause : 
No  weighing  was  necessary,  in  this  case,  to  vest  a  right  in  the 
plaintiffs  ;  as  between  them  and  the  defendants,  at  least,  the  attorn- 
ment of  the  defendants'  warehouseman  was  of  itself  conclusive: 
Stonard  v.  Dunkin  (2),  Harm/in  v.  Anderson  (3),  Lucas  v.  Dorrien  (4), 
Barton  v.  Boddington  (5),  Gosling  v.  Bimie  (6),  Holl  v.  Griffin  (7); 
which  cases  agree,  in  principle,  with  Dixon  v.  Hamond  (8)  and 
Ilawes  V.  Watson  (9).  Even  if  this  had  been  a  question  between 
vendor  and  vendee,  it  might  be  contended,  on  the  authority  of 
Whitehonse  v.  Frost  (lo),  that  the  transaction  here  proved  made  the 
sale  and  delivery  complete,  there  being  an  order  for  the  transfer 
of  a  specific  quantity  of  goods,  and  that  order  accepted  ;  and,  con- 
sequently, that  no  question  as  to  the  right  of  stopping  in  transitu 
could  any  longer  arise.  And,  further,  the  goods  here  were  transferred 
as  a  pledge  for  a  specific  sum  of  money  advanced  by  the  plaintiffs ; 
the  defendants  held  the  oats  in  trust  for  them,  and  no  longer 
subject  to  the  control  of  Turner  &  Co. :  HaiUe  v.  Smith  (ii), 
recognized  in  Patten  v.  Thompson  (12).  Shepley  v.  Davis  (13)  was 
cited  in  moving  for  the  present  rule.  There  ten  tons  of  hemp,  in 
the  hands  of  a  wharfinger,  were  sold,  and  an  order  given,  directing 
[  *S9S  ]  him  to  weigh  *and  deliver,  and  the  property  was  held  not  to  pass 
before  weighing  ;  but  the  ten  tons  were  part  of  a  larger  mass,  and 
weighing  was  necessary  to  ascertain  what  was  to  be  delivered. 
And  in  Hanson  v.  Meyer  (14),  a  similar  case,  also  cited  in  moving, 
it  could  not  be  ascertained,  without  weighing,  what  quantity  of 
goods  the  purchaser  was  to  receive,  and  for  what  sum  he  was  to 
give  a  bill  according  to  the  contract :  and  therefore  weighing  was 
held  a  condition  precedent  to  the  vesting  of  the  property.  This 
view  of  the  case  was  relied  upon  in  Haives  v.  IVatson  (15),  where 

(1)  January    2otli.      Before    Lord  (8)  2  B.  &  Aid.  310. 
Denman,  Ch.  J.,  Littledale,  Patteson,          (9)  26  R  B.  448  (2B.  &  C.  540). 
and  WiUiams,  JJ.  (10)  11  B.  B.  491  (12  East,  614). 

(2)  11  B.  B.  724  (2  Camp.  344).  (11)  1  Bos.  &  P.  563. 

(3)  11  B.  B.  706  (2  Camp.  243).  (12)  17  B.  B.  350  (5  M.  &  S.  350). 

(4)  18  B.  B.  480  (7  Taunt.  278).  (13)  15  B.  B.  598  (5  Taunt.  617). 

(5)  1  Car.  &  P.  207.  (14)  8  B.  B.  572  (6  East.  614). 

(6)  33  B.  B.  497  (7  Bing.  339).  (15)  26  B.  B.  448  (2  B.  &  C.  .540). 
7  38  B.  B.  417  (10  Bing.  246). 
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both  Hanson  v.  Meyer  (i)  and  Sheidey  v.  Davis  (2)  were  cited.     Here    Swanwick 
the  purchasers  contracted  for  a  specific  parcel  of  goods,  namely,     sothern. 
all  the  oats  which  were   lying  in  a  certain  bin,  and  gave  their 
acceptance  for  the  price. 

Wightman  and  IF.  H.  Watson,  contra  : 

It  is  not  disputed,  on  the  defendants'  part,  that,  if  there  had 
been  a  general  unqualified  delivery  order,  received  and  accepted  by 
their  agent,  even  without  a  transfer  in  their  books,  Turner  &  Co. 
would  have  lost  their  property  in  these  goods,  and  could  not  have 
stopped  them  in  transitu.  But  the  order  here  was,  "  Deliver  to 
S.  and  H.  l,(}28Jf  bushels  of  oats  in  bin  40,  and  let  them  be 
weighed  over  and  send  a  note  up :  I  will  see  it  paid."  It  does  not 
appear  that  the  plaintiffs  were  bound  to  take  them  if  they  exceeded 
or  fell  short  of  the  bulk  contracted  for ;  and  weighing  was  necessary 
to  ascertain  whether  they  did  exceed  or  fall  short.  They  did,  in 
fact,  when  weighed,  fall  short  of  the  quantity  named. 

(Williams,  J. :  Was  not  the  quantity  designated  by  its  forming 
the  *contents  of  a  particular  bin  ?  [  *^^^  ^ 

LiTTLEDALE,  J. :  If  they  were  to  take  all  that  that  bin  contained, 
weighing  seems  to  have  been  immaterial.) 

The  bargain  was  for  1,028:^  bushels.  It  cannot  be  contended  that 
the  purchasers  were  bound  to  take  the  oats,  however  much  they 
might  fall  short  of  that  quantity ;  and,  if  they  might  have  refused 
them  for  deficiency,  then  weighing  was  essential  to  the  completion 
of  the  sale. 

(Patteson,  J. :  Withm  what  time  do  you  say  that  the  weighing 
must  have  taken  place  ?  None  was  specified.  In  Shepley  v.  Davis  (2) 
a  time  was  pointed  out  within  which  the  goods  must  have  been 
weighed  and  delivered.) 

Here,  either  party  might,  at  any  time,  have  required  that  the  oats 
should  be  weighed.  The  case  falls  within  the  principle  of  Hanson 
V.  Meyer  (i),  Busk  v.  Davis  (3),  Shepley  v.  Davis  (2),  and  Withers  v. 

(1)  8  R.  R.  572  (6  East,  614).  Taunt.  622 ;    -S,  C.   15  E.  R.  288  (2 

(2)  15  R.  R.  598  (5  Taunt.  617).  M.  &  S.  397). 

(3)  Cited  in    Shepley  v.    Dnvis, 
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Swan  WICK     Li/hs  (i).     Something  remained  to  be  done  between  the  vendor  and 
SoTHERsr.     vendee  to  ascertain  what  was  to  be  delivered ;  and  therefore  there 
had  been  no  complete  transfer.     If  Turner  is  divested  of  his  pro- 
perty in  the  oats,  it  ought  to  be  in  his  power  to  sue  Marsden  on  the 
contract  between  them ;  but  the  facts  would  not  support  an  action 

by  Turner  against  Marsden. 

Cur,  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  turns  upon  the  construction  of  two 
delivery  orders.  [His  Lordship  then  read  the  orders  set  out,  p.  741, 
ante.]  The  oats  were  all  that  were  in  bin  40.  They  were  trans- 
[  '900  ]  ferred  to  the  plaintiffs  *in  the  defendants'  books,  but  never  weighed 
over.  The  plaintiffs  had  accepted  a  bill  for  the  price,  which  they 
duly  honoured.  On  Marsden's  failure,  Messieurs  Turner  sought 
to  stop  them ;  and  the  only  question  is,  whether  weighing  over  was 
in  this  case  necessary,  in  order  to  vest  the  property  in  the  plaintiffs 
and  defeat  the  stoppage  in  transitu.  Neither  of  the  contracts  of 
sale  were  given  in  evidence. 

The  cases  on  this  subject  establish  the  principle  that,  wherever 
any  thing  remains  to  be  done  by  the  seller,  which  is  essential  to  the 
completion  of  the  contract,  a  symbolical  delivery  by  transfer  in  the 
wharfinger's  books  will  not  defeat  the  right  of  stoppage  in  transitu  as 
between  buyer  .and  seller.  Hanson  v.  Meyer  {2)y  Shepley  v.  Davis  (z). 
Busk  V.  Davis  (4),  abundantly  show  this.  Therefore,  if  part  of  a 
bulk  be  sold,  so  that  weighing  or  separation  is  necessary  to  deter- 
mine the  identity  or  individuality  (as  Lord  Ellenborough  expresses 
it  in  Busk  v.  Davis  (4) )  of  the  article,  or  if  the  whole  of  a  com- 
modity be  sold,  but  weighing  is  necessary  to  ascertain  the  price, 
because  the  quantity  is  unknown,  the  weighing  or  measuring  must 
precede  the  delivery;  and  the  symbolical  delivery  without  such 
weighing  will  not  be  sufficient. 

But  where  the  identity  of  the  goods  and  the  quantity  are  known 
the  weighing  can  only  be  for  the  satisfaction  of  the  buyer,  as  was 
held  in  Hammond  v.  Anderson  (5) ;  and  in  such  case  the  transfer  in 
the  books  of  the  wharfinger  is  sufficient.  We  are  of  opinion  that 
the  present  case  is  of  the  latter  description,  and  that  this  property 
passed  as  between  buyer  and  seller.    We  have  therefore  no  occasion 

(1)  16  R.  R.  781  (4  Camp.  237).  (4)  15  R.  R.  288  (2  M.  &  S.  397). 

(2)  8  R.  R.  572  (6  East,  (il4).  (5)  8  R.  II.  763  (1  Bos.  &  P.  (N.  K) 

(3)  15  R.  R.  598  (5  Taunt.  617).  69). ' 
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to  resort  to  the  doctrine  of  estoppel,  *  which  is  stronj^ly  enforced  in  Bwanwick 

Hawes  v.  Watson  (i) :  but  we  do  not  mean,  in  bo  saying,  to  cast  any  sotfiebn. 

doubt  upon  the  authority  of  that  case.     Under  these  circumstances,  C  *^^  ] 
the  rule  for  a  nonsuit  must  be  discharged. 

Rule  diacharged. 


HEMMING  V.  TRENERY  and   MALIM(2).  i^^^- 

^   ^  Feb.  6, 

(9  Adol.  &  Ellis,  926—936  ;  S.  C.  1  P.  &  D.  661 ;  8  L.  J.  (N.  S.)  Q.  B.  160.)  

r  926  1 
Assumpsit  on  a  written  guarantee,  set  forth  in  the  declaration.     Plea,         *-        -' 

Nan  assumpait.  On  the  trial,  the  instrument  appeared  to  have  boon  inter- 
lined, so  as  mateiially  to  alter  its  effect ;  but,  without  the  interlining,  it 
corresponded  to  the  declaration.  The  jury  found  that  the  interlineation  was 
made  after  the  instrument  was  executed. 

Held,  that  plaintiff  was  entitled  to  the  verdict,  whether  or  not  he  was 
privy  to  the  alteration ;  the  effect  of  the  alteration,  if  any,  being  only  to 
discharge  or  modify  the  original  contract,  and  therefore  constituting  a 
defence  which  required  to  be  shown  by  way  of  confession  and  avoidance. 

Assumpsit.  The  declaration  stated  that,  whereas,  before  the 
making  of  the  promise  &c.  next  mentioned,  to  wit  21st  August, 
1833,  defendants  were  sureties  for  the  due  performance  of  certain 
contracts  for  the  building  of  certain  works  by  one  Robert  Streather 
within  a  certain  limited  time,  to  wit  within  three  months  from  the 
day  aforesaid,  and,  it  being  then  necessary  that  defendants,  or  R.  S., 
or  some  or  one  of  them,  should  procure  bricks  for  the  building  of 
the  said  works,  and  plaintiff  being  then  a  maker  and  seller  of  bricks, 
defendants,  well  knowing  the  same,  then  wrote  and  delivered  unto 
plaintiff  the  following  order  in  writing;  viz.,  *'Mr.  H.  K.  Hemming. 
Please  to  deliver  to  Mr.  Bobert  Streather,  for  the  completion  of  his 
contracts  at  Deptford  and  Woolwich  yards,  500,000  best  stock 
bricks,  to  be  delivered  at  the  said  dock-yards  at  32«.  per  thousand ; 
and  we,  as  his  sureties,  do  hereby  consent  that  the  proper  officer, 
Navy  Office,  Somerset  House,  who  shall  or  may  have  the  payment 
of  the  contract  when  finished,  shall  and  may  stop  the  amount  of 
such  account  for  bricks  delivered,  and  we  do  hereby  agree  to  become 
guarantees  for  the  payment  of  the  same.  Dated  this  21st  day  of 
August,  1833 :  "  which  said  order  being  so  delivered  to  plaintiff, 
plaintiff  then  agreed  with  defendants  to  deliver  the  said  bricks 
accordingly,  and,  in  consideration  that  plaintiff  would  deliver  to 
H.  S.  at  the  dock-yards  &c.,  defendants  undertook  and  promised 

(1)  26E.  E.  448(2B.  &C.  540).  (1873)    L.    B.    8    Ex.    171,    172,    42 

(2)  See  comment  on  this  case  by      L.  J.  Ex.  113,  114. — R.  C. 
Kelly,  C.  B.  in  Htr^chman  v.  Budd 
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Hemming  plaintiff  to  guarantee  the  payment  *of  the  same  to  him  within  a 
Trenert.  reasonable  time  after  the  same  should  be  so  delivered  as  aforesaid : 
[  *i>27  1  averment  that  plaintiff,  confiding  ifce.,  did  afterwards,  to  wit  on  &c., 
deliver  to  R.  S.,  at  the  dock-yards,  600,000  best  &c.,  at  the  rate  of 
&c.,  amounting  in  the  whole  to  a  large  sum  &c.,  viz.  800Z. ;  and, 
although  a  reasonable  time  for  the  payment  of  the  same  hath  long 
elapsed  since  the  delivery  of  the  said  bricks  as  aforesaid,  R.  S. 
(although  often  requested)  hath  not  paid  the  said  sum  &c.,  whereof 
defendants  then  had  notice :  breach,  that  defendants  have  not  paid 
plaintiff  the  said  sum  &c.,  although  often  requested ;  and  the  said 
sum  remains  wholly  due  &c. 

There  was  a  second  count,  setting  out  a  similar  instrument, 
except  that  the  concluding  words  of  it  were  stated  to  be,  *'  for  the 
payment  of  the  same  to  you  when  the  amount  of  the  contract  is 
paid.  Dated  *'  &c. ;  and  the  latter  part  of  the  count  was  modified 
to  suit  the  instrument  as  last  set  out. 

The  defendants  pleaded,  severally,  Non  asmmpsit  to  the  whole; 
and  various  special  pleas  to  the  second  count,  some  of  which  were 
demurred  to,  and  others  led  to  issues  of  fact. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  sittings  at  West- 
minster after  Trinity  Term,  1836,  the  plaintiff  put  in  an  instrument, 
signed  by  Streather  and  the  defendants  as  his  sureties,  which 
appeared  to  have  been  interlined.  Without  the  interlineation,  the 
instrument  corresponded  to  that  set  forth  in  the  first  count ;  with 
the  interlineation,  to  that  set  forth  in  the  second.  Conflicting 
evidence  was  given  as  to  the  circumstances  under  which  the  inter- 
lineation had  been  made,  and  upon  the  general  facts  of  the  case, 
[  *928  ]  which  are  not  material  to  the  point  *here  decided  (i).  The  Lord 
Chief  Justice  directed  the  jury  to  find  for  the  plaintiff  as  to  the 
first  count,  and  for  the  defendants  as  to  the  second,  on  the  pleas  of 
non  asmmpsit,  if  they  believed  that  the  interlineation  was  made 
after  the  execution  of  the  instrument  by  the  parties ;  but,  if  they 
believed  it  to  have  been  made  before  the  execution,  then,  on  these 
pleas,  for  the  defendants  as  to  the  first  count,  and  for  the  plaintiff 
as  to  the  second.  Verdict  for  the  plaintiff  as  to  so  much  of  the 
pleas  of  71071  assumpsit  as  related  to  the  first  count;  for  the  defendants 
as  to  so  much  of  these  pleas  as  related  to  the  second  count ;  for  the 
plaintiff  on  all  the  other  issues  of  fact. 

In  Michaelmas  Term,  1836,  Sir  W.  W.  Follett  obtained  a  rule  nisi 
for  a  nonsuit  or  new  trial,  on  the  grounds,  first,  that,  if  the  plaintiff 
(1)  As  to  the  history  of  the  transaction,  see  the  judgment, p««^  p.  749. 
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was  privy  to  the  alteration,  even  after  the  execution,  he  could  not  Hemming 
recover  on  the  first  count ;  secondly,  that  the  verdict  was  against  trenkey. 
the  weight  of  evidence*     In  Hilary  Term,  1838  (i). 

Sir   J.   Campbell,    Attorney- General,    and  Archbold,    showed 
cause : 

It  is  immaterial  whether  the  alteration  did  or  did  not  vitiate  the 
instrument,  since,  by  the  finding  of  the  jury,  it  once  existed  as  a 
good  contract :  for,  supposing  the  instrument  vitiated  by  subsequent 
alteration,  the  objection  cannot  be  taken  upon  Non  assumpsit  By 
E.  Hil,  4  Will.  IV.,  Pleadings  in  Particular  Actions,  I.  1,  that  plea 
is  to  ''operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  *fact  from  which  the  contract  [  *929  ] 
or  promise  alleged  may  be  implied  by  law;'*  and,  by  I.  3,  "all 
matters  in  confession  and  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  show  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded."  Gases  decided  before  the  new 
rules  are  inapplicable.  Such  is  Powell  v.  Divett  (2),  where  the 
plaintiff  was  held  to  be  rightly  non-suited  on  the  ground  that  the 
instrument  declared  upon  had  been  by  his  consent  altered  after 
being  completed.  Then  a  plea  of  non  assumpsit  raised  the  whole 
question.  At  present,  the  only  question  on  such  a  plea  is  whether 
there  was  once  a  good  contract,  as  found  by  the  jury.  A  statutable 
illegality  in  the  original  contract  must  be  pleaded,  if  a  contract  good 
at  common  law  appear  on  the  declaration ;  Bamett  v.  Glossop  (3) : 
and  so  must  even  a  common  law  illegality,  according  to  Potts  v. 
Sparrow  (4).  The  evidence  here  rather  shows  that  the  alteration 
was  made  by  a  stranger  without  authority ;  which,  as  Lord  Ellen- 
borough  expresses  himself  in  Henfree  v.  Bromley  (5) ,  is  "a  mere 
spoliation,"  and  would  not  affect  existing  rights.  (The  argument 
on  the  evidence  is  omitted.)  The  decision  in  the  Exchequer,  Hem- 
ming V.  Trmery{fi)y  is  inapplicable:  there  the  plaintiff  declared  on 
the  instrument  in  the  altered  form. 

Sir  W.  IF.  Follett,  contra  : 

When  the  instrument  was  produced,  apparently  altered  from  its 
original  state  as  described  in  the  first  count,  it  was  for  the  plaintiff 

(1)  January    23rd.      Before    Lord  (3)  1  Bing.  N.  C.  633. 

Demnan,  Ch.  J.,  Littledale,  Williams,  (4)  1  Bing.  N.  C.  594. 

and  Coleridge,  JJ.  (5)  8  R.  R.  491  (6  East,  309). 

C2)  13  B.  B.  358  (15  East,  29).  (6)  2  Cr.  M.  &  B.  385 ;  5Tyr.  887. 
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Hemming  to  show  under  what  circumstances  the  alteration  took  *place  (i).  It 
Tkeneby.  was  not  enough  to  show  that  it  was  executed  by  both  parties  before 
[ 'Dso  ]  the  alteration.  If  the  plaintiff  afterwards  altered  it  without  the 
consent  of  the  defendant,  the  whole  contract  was  vitiated ;  if  it  was 
altered  by  mutual  consent,  the  altered  contract  was  substituted  for 
the  original  one.  In  either  cdse  the  contract  existing  between  the 
parties  was  not  that  declared  upon ;  and  the  plaintiff  fails  upon  the 
issue  of  non  assutnpsit.  ''  If  a  deed  after  execution  be  altered  in  a 
material  place  by  rasure,  interlineation,  addition,  &c.  by  the  obligee 
himself,  it  shall  be  void;  and  the  obligor  may  plead  non  est  factum  :*' 
Com.  Dig.  Fait,  (F.  1.).  And  so  it  was  said  by  the  Court  in  Co$pey 
V.  Turner  (2).  Even  if  it  be  done  for  the  benefit  of  the  obligor,  the 
deed  is  avoided :  nor  would  the  old  deed  remain  good  though  the 
obligor  assented:  Markham  v.  Gonaston  (3),  Powell  v.  Divett  (4), 
Doivnes  v.  Ricliardson  (5),  Bowman  v.  Niclwl  (6),  are  authorities  for 
the  defendant  in  this  case.  Burnett  v.  Glo88op{7)  and  Potts  v. 
Sparrmv  (8)  cannot  be  maintained ;  Johnson  v.  Dodgson  (9)  is  the 
other  way. 

(Coleridge,  J. :  Those  cases  might  be  bad  law,  and  yet  the 
argument  for  the  plaintiff  here  good  :  for  the  argument  is  that  there 
once  was  a  good  instrument,  which  is  declared  on :  in  those  cases 
the  defence  went  to  show  that  the  contracts  were  void  ab  initio. 

Lord  Denman,  Ch.  J.:  The  Judges  have  never  doubted  that, 
in  an  action  for  slander,  the  defendant  may  show  a  privileged 
communication  under  the  general  issue.) 

[  •931  ]  The  plaintiff  himself  here  puts  *in  a  contract  different  from  that  on 
which  he  declares.  The  effect  of  the  whole  might  be,  and,  upon  the 
evidence,  appears  to  have  been,  that  there  was  no  contract  at  all  up 
to  the  time  of  the  alteration,  but  that  the  whole  was  in  fieri.  The 
evidence  clearly  shows  the  plaintiff's  knowledge  of  the  alteration. 
(The  argument  as  to  this  is  omitted.)  The  case  is  the  stronger, 
because  the  Court  appears  to  have  exceeded  its  jurisdiction  in 
allowing  the  two  counts ;  and,  if  the  plaintiff  had  been  confined  to 
the  second,  there  was  a  good  answer,  as  appears  from  the  case  in 

(1)  See  Knight  v.  ClemenU,  47  R.  R.  (5)  24  R.  R.  522  (5  B.  &  Aid.  674). 
563  (8  Ad.  &  El.  215).  (6)  5  T.  R.  537. 

(2)  Oro.  Eliz.  800.  (7)  1  Ring.  N.  C.  633. 

(3)  Cro.  Eliz.  626.  (8)  1  Bing.  N.  C.  594. 

(4)  13  R.  R.  358  (15  East,  29).  (9)  46  B.  B.  733  (2  M.  &  W.  653). 
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the  Exchequer,   Hemming  v.    Trenery  (i).     And    this   shows   the     Hemming 
materiality  of  the  alteration.  Trknbby. 

Cur.  adv.  vvlt. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

It  appears  that  Streather  had  contracted  to  do  certain  works  for 
Government,  and  that  the  plaintiff,  who  was  a  manufacturer  of 
bricks,  engaged  to  supply  a  certain  quantity  of  bricks  to  Streather, 
to  assist  him  in  the  completion  of  the  works,  if  the  defendants 
would  guarantee  the  payment  for  them  under  the  terms  agreed 
upon.  An  agreement  in  writing,  containing  the  guarantee,  was 
entered  into  and  signed  by  the  plaintiff  and  the  defendants :  the 
bricks  were  supplied  by  the  plaintiff ;  but  Streather  did  not  pay 
him  for  them ;  and  he  therefore  applied  to  the  defendants,  as  the 
sureties,  for  payment;  but  they  objected  to  pay,  for  the  reasons 
given  at  the  trial  of  the  cause,  but  which  it  is  not  now  material  to 
advert  to :  and  the  plaintiff,  on  that  refusal,  brought  the  present 
action. 

The  contract  of  guarantee,  which  was  given  in  evidence  *at  the  [  *932  ] 
trial,  was,  in  fact,  interlined;  and  that  interlineation  stated  a 
condition  that  the  guarantee  should  only  attach  and  be  binding 
when  the  amount  of  the  contract  was  paid  to  Streather.  This  con- 
dition, therefore,  limited  the  responsibility  of  the  defendants,  and 
was  for  their  benefit. 

An  action  had  been  brought  in  the  Exchequer  on  the  contract  as 
interlined ;  and  that  Court  was  of  opinion  (2)  that  the  amount  of  the 
contract  had  not  been  paid  to  Streather,  and  that,  consequently,  the 
condition  on  which  the  guarantee  was  to  attach  had  not  arisen,  and 
that  the  plaintiff  was  not  entitled  to  recover. 

The  plaintiff  has  now  brought  an  action  in  this  Court :  and  he 
has  two  counts  in  the  declaration  ;  the  first  on  the  contract  without 
the  interlineation,  treating  the  guarantee  as  an  absolute  guarantee  ; 
and  the  second  count  on  the  contract  with  the  qualification  in  the 
condition. 

The  defendants  have  separately  pleaded  non  assiunpsit  to  the 
whole  declaration,  and  also  some  special  pleas  which  appear  to 
apply  to  the  last  count  only.  The  jury  have  found  a  verdict  for 
the  plaintiff  on  the  non  assumpsit  to  the  first  count,  and  for  the 
defendants  on  the  non  assumpsit  to  the  second  count:  and  they 

(1)  2  Cr.  M.  &  R.  385 ;  5  Tyr.  887.  (2)  Htmmhuj  v.  Trenery,  2  Cr.  M.  & 

R.  385 ;  5  Tyr.  887. 
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Hemming  have  found  for  the  plaintiflF  on  all  the  special  pleas;  which  last 
Tren'ery.  finding,  however,  is  immaterial  on  the  present  inquiry.  The  counsel 
for  the  defendants  have  applied  for  leave  to  enter  a  nonsuit  or  for  a 
new  trial.  As  to  the  nonsuit,  no  leave  appears  to  have  been  given  ; 
and  indeed  it  is  abandoned.  As  to  a  new  trial,  it  is  moved  for  as  a 
verdict  against  evidence,  and  for  a  misdirection. 
[  933  ]  The  case,  in  the  result,  turns  out  to  be  thus.     A  contract  is 

adduced  in  evidence,  with  an  interlineation :  if  that  interlinea- 
tion was  there  before  it  was  executed  by  the  parties,  that  of 
course  is  the  existing  contract,  and  always  was  so;  and,  if  such 
was  the  state  of  things,  the  plaintiff  cannot  recover.  The  Court  of 
Exchequer  have  decided  against  him  as  to  the  law  arising  out  of 
such  a  contract;  and  the  jury  have  on  this  trial  negatived  the 
existence  in  fact  of  such  a  contract.  But  the  jury  have  affirmed 
the  existence  of  a  contract  without  the  interlineation. 

Now,  if  the  contract  without  the  interlineation  was  signed  by^  the 
plaintiff  and  defendants,  it  was  then  the  actual  existing  contract  of 
the  parties,  and  would  support  the  finding  of  the  jury  on  the  noti 
assumpsit  to  the  first  count ;  but,  as  to  the  evidence  of  this  being  so, 
one  witness  for  the  plaintiff  states  it,  but  two  witnesses  for  the 
defendants  state  that  the  interlineation  was  made  at  the  time  it 
was  written  out,  and  before  it  was  signed  by  the  parties.  It  was 
therefore  a  question  for  the  jury  to  which  of  the  witnesses  they 
would  give  credit.  Supposing  the  witness  for  the  plaintiff  was 
believed,  and  that  the  jury  had  come  to  the  right  conclusion  as  to 
the  fact,  that  the  contract  had  been  executed  by  both  parties  without 
the  interlineation,  and  that  it  did  really  once  exist  as  such  a  con- 
tract, yet,  as  it  was  exhibited  to  the  jury  with  the  interlineation, 
and  therefore  in  an  altered  state  from  the  original  contract,  the 
defendants  contend  that  it  ought  to  have  been  left  to  the  jury  to 
say  by  whom  the  alteration  was  made.  1st,  Whether  by  consent  of 
both  parties ;  2ndly,  Whether  by  the  plaintiff ;  3rdly,  Whether  by 
the  defendant ;  4thly,  Whether  by  strangers,  i.e.  by  persons  who 
[  '934  ]  took  a  part  *in  these  matters,  and  who  might  think  that  the 
agreement  with  the  interlineation  was  what  ought  to  bind  the 
parties. 

As  to  the  first,  if  it  was  altered  with  the  consent  of  both  parties, 
the  altered  agreement  would  bind  them,  but  would  put  an  end  to 
the  original  contract  as  in  the  first  count.  As  to  the  second,  if  the 
alteration  was  made  by  the  plaintiff  without  the  consent  of  the 
defendants  (though  for  their  benefit),  it  would,  according  to  the 
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authorities  cited,  put  an  end  to  the  original  agreement.     As  to     Hemming 
the  third,  if  it  was  altered  by  the  defendants  without  the  consent  of     tren'bby. 
the  plaintiff,  it  would  have  no  effect,  and  would  remain  as  it  was 
originally.     As  to  the  fourth,  if  the  alteration  was  not  by  the 
privity  of  the  parties,  it  is  not  material  to  consider  the  general 
rules  at  present. 

But,  supposing  the  agreement  to  be  vitiated  by  an  interlineation, 
then  comes  the  question,  whether  this  is  open  under  the  new  rules 
upon  non  assumpsit  For  there  was  once  a  valid  contract,  which  is 
avoided  by  some  subsequent  act ;  and  therefore  the  question  arises, 
whether  it  should  not  be  pleaded.  Here  nothing  was  adduced  to 
show  that  the  original  contract  was  void  in  its  inception.  The 
issue  was  joined  on  the  fact  of  its  being  executed.  Now  it  was 
proved  to  have  been  executed.  It  was  produced,  indeed,  at  the 
trial,  bearing  on  its  face  an  alteration,  which  must  have  been  made 
or  sanctioned  by  the  plaintiff ;  but  that  had  been  made  after  the 
execution.  The  promise,  then,  which  the  defendant  denied,  was 
established  by  the  evidence ;  and,  if  he  had  the  means  of  defending 
himself,  it  was  by  matter  ex  post  facto. 

The  rule  of  Hilary  Term,  4  Will.  IV.,  as  to  this,  is,  **  In  *every       [  •935  ] 
species  of  assumpsit,  all  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded  ''  (1). 

It  appears  to  us  that  the  defence  arising  from  the  alteration  of 
the  contract  falls  within  the  meaning  of  confessing  and  avoiding ; 
for  the  defendant,  on  such  a  defence,  confesses  that  he  made  the 
contract,  but  he  avoids  it  by  showing  that  the  contract  was  after- 
wards avoided  by  the  alteration.  This  defence  by  confession  and 
avoidance  arises  from  matter  of  fact  only,  and  operates  as  a 
discharge  from  the  contract,  rather  than  as  showing  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law ;  because  the 
transaction  itself,  which  is  the  original,  was  neither  void  nor  void- 
able in  point  of  law.  This  we  mention,  because,  if  it  operates  as  a 
discharge,  it  becomes  unnecessary  to  consider  the  effect  of  the  rule 
as  to  defences  which  arise  as  to  matters  of  law,  upon  some  of  which 
a  difference  of  opinion  seems  to  be  entertained  by  different  Judges, 
whether  such  defences  may  be  set  up  on  the  general  issue,  or 
whether  they  must  be  pleaded,  and  as  to  which  we  may  refer  to 

(1)  Pleadings  in  Particular  Actions,  modem  rule  R.  S.  C.  Oi-d.  XIX., 
I.  3,  5  B.  &  Ad.  viii.    [Compare  the      E.  15.— K.  C] 
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Hemmjno     the  cases  of  Barnett  v.  Glossop  (i),  Potts  v.  Sparrow  (2),  and  Johnson 

Tbenbry.     v.  Dodgson  (3). 

But  the  Court  was  supposed  to  have  assumed  an  extraordinary 
power  in  permitting  several  counts  on  the  two  inconsistent  con- 
tracts ;  and  the  plaintiff  to  have  taken  a  fraudulent  advantage  of 
that  power  by  declaring  in  this  Court  on  the  general  contract,  after 
[  'OSG  ]  proceeding  *on  the  conditional  one  m  the  Exchequer.  For  our  own 
part,  we  do  not  repeat  the  reasons  that  induced  us  to  permit  the 
insertion  of  two  counts ;  but  it  is  fair  to  remark  that  there  is  no 
censure  applicable  to  the  plaintiff  for  claiming  under  both  contracts, 
which  will  not  equally  attach  on  the  defendants  for  denying  both ; 
and,  the  execution  of  the  former  having  been  proved  to  the  satis- 
faction of  the  jury,  justice  would  have  been  defeated  by  a  mere 
technicality  if  the  defence  had  succeeded  by  proof  that  the  plaintiff 
had  contemplated  the  introduction  of  some  alteration  in  the  contract 
with  a  view  to  make  it  more  favourable  for  the  defendant. 

Rule  discharged. 


CASES    AT    NISI    PRIUS. 


1835.  MAESTON  V.  DEAN. 

May  30. 
__  (7  Car.  &  P.  13—14.) 

I-    '  -'  If ,  in  an  action  for  use  and  occupation,  the  defendant  cannot  show  by 

the  cross-examination  of  the  plaintiffs  witnesses,  that  the  premises  are  held 
under  a  written  agreement,  but  it  afterwards  appear  by  the  evidence  of  the 
defendant's  witnesses  that  the  premises  are  so  held,  the  plaintiff  is  not 
bound  to  put  in  the  written  agreement. 

Use  and  occupation.     Pleas — the  general  issue,  and  a  set-off. 

On  the  part  of  the  plaintiff  a  witness  stated,  that  she  was  present 
when  the  defendant  agreed  with  the  plaintiff  to  take  the  premises 
at  80Z.  a  year.  This  witness  at  first  stated  that  she  had  heard  the 
plaintiff  speak  of  a  written  agreement,  but  afterwards  denied  that 
she  had  ever  heard  of  any  agreement  in  writing.  As  a  further 
proof  that,  a  tenancy  had  existed,  a  notice  to  quit,  which  had  been 
given  by  the  defendant  to  the  plaintiff,  was  put  in. 

For  the  defendant,  a  witness  was  called,  who  stated  that  he  had 
heard  the  plaintiff  mention  a  written  agreement. 

(1)  1   Bing.  N.   C.   633;    3  Dowl.      P.  G.  630. 

P.  C.  625.  (3)  46  R.  R  733  (2  M.  &  W.  653). 

(2)  1  Bing.   N.  C.  594 ;    3    Dowl. 
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N.  R.   Clarke,  and   Windeyer,  for   the  defendant,  submitted     Marston 
that  the  plaintifif  must  either  put  in  the  written  agreement,  or  be        dban. 
nonsuited. 

Knowles,  for  the  plaintifif : 

I  submit,  that  as  the  plaintifif  has  successfully  terminated  his 
case  without  disclosing  the  existence  of  a  written  agreement,  he  is 
not  afterwards  bound  to  put  it  in  in  consequence  of  anything  that 
may  appear  in  the  defendant's  case. 

Coleridge,  J.: 

I  think  that  the  plaintifif  is  not  now  bound  to  put  in  the  written 
agreement.  I  recollect  several  instances  in  which  it  was  held,  that 
when  the  existence  of  a  written  agreement  was  not  proved  till  the 
defendant  had  gone  into  his  case,  the  plaintifif  was  not  bound  to 
put  it  in. 

The  defendant's  counsel  went  into  evidence  of  their  set-oflf.  [  h  ] 

Verdict  for  the  defendant  (i). 


UNDERWOOD  v.  BURROWS.  i835. 

(7  Car.  &  P.  26—30.)  ^^' 

If  a  person  take  lodgings  on  the  first  and  second  floors  of  a  house,  he  has  [  ^^  ] 
a  right  to  the  use  of  the  door-bell,  the  knocker,  the  skylight  of  the  staircase, 
and  the  water-closet,  unless  it  be  otherwise  stipulated  at  the  time  of  the 
taking  of  the  lodgings ;  therefore  if  the  landlord  deprive  the  lodger  of  the 
use  of  either,  an  action  lies.  If  the  defendant  in  such  a  case  merely  pleads 
the  general  issue,  he  cannot  show  that  the  water-closet  was  useless  before 
lie  removed  it ;  but,  in  mitigation  of  damages,  he  may  go  into  evidence  to 
show  that  the  plaintiff  and  his  family  were  bad  lodgers,  and  that  he  did  the 
acts  complained  of  to  cause  them  to  quit  the  house. 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed  of 
four  rooms  in  a  dwelling-house,  situate  in  Leicester  Street,  Leicester 
Square,  by  reason  whereof  he  ought  to  have  for  himself,  his  family, 
friends,  acquaintance,  and  customers,  free  access  into  and  out  of 
the  said  rooms,  up  and  down  the  stairs  and  staircase  leading  to  the 
said  rooms,  and  the  benefit  of  a  skylight,  which  before  then  had 
lighted  the  said  stairs  and  staircase,  and  of  a  water-closet  situate  on 

(1)  See  the  cases  of  Fielder  v.  Ray,  R.  B.  190  (7  B.  &  C.  261),  and  Rex  v. 
31  R.  B.  429  (6  Bing.  332;  4  Car.  &P.  Inhabitafits  of  Rawdon,  32  R.  R.  514 
61),  and  the  case  of  Reed  v.  Deere,  31      (8  B.  &  C.  70?  ;  3  Man.  &  Ry.  426). 
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Underwood    the  first  floor  of  the  said  dwelling-house,  and  of  the  knocker  affixed 
BuBRows.     at  the  street  door  of  the  said  dwelling-lionse,  and  of  a  bell  at  the 
side  of  the  said  dwelling-house ;  yet  that  the  defendant  wrongfully 
bedaubed  the  banisters  of  the  staircase  with  filthy  and  adhesive 
matter,  blocked  up  the  skylight,  removed  the  water-closet,  took  the 
knocker  from  the  street  door,  and  cut  the  wire  from  the  street  bell ; 
by  means  whereof  W.  J.  and  F.  N.,  who  lodged  in  two  of  the  rooms, 
refused  to  continue  to  do  so,  and  certain  customers  of  the  plaintiff 
(naming  them)  ceased  from  dealing  with  the  plaintiff.    Plea,  as  to 
the  blocking  up  of  the  skylight  and  removal  of  the  water-closet  and 
[  •27  ]       knocker,  that  the  plaintiff  at  the  several  times  *when,  &c.  ought  not 
•  to  have  the  benefit  of  the  skylight,  nor  of  the  water-closet,  nor  of  the 
knocker,  in  manner  and  form  as  in  the  declaration  is  alleged  (con- 
cluding to  the  country) ;  and  as  to  the  residue  of  the  supposed 
grievances — Not  guilty. 

It  appeared  from  the  evidence  of  a  witness,  who  accompanied 
the  plaintiff's  wife  to  the  house  of  the  defendant,  that  the  latter 
let  the  plaintiff's  wife  two  rooms  on  the  first  floor  of  this  house 
and  two  rooms  on  the  second  floor,  and  pointed  out  a  water- 
closet  on  the  first  floor  as  the  one  to  be  used  with  the  lodgings. 
The  lodgings  were  taken  for  a  year  from  Midsummer,  1832,  at 
a  rent  of  282. 

Mansel,  for  the  plaintiff: 

At  the  time  of  taking  the  lodgings  was  anything  said  about  the 
skylight  ? 

Lord  Abingbr,  C.  B.  : 

I  think  the  skylight  speaks  for  itself.    The  defendant's  counsel 

will  have  to  contend  that  his  client  lets  lodgings,  but  that  the 

lodgers  are  neither  to  have  the  use  of  either  the  knocker  or  the 

•   door-bell,  nor  the  benefit  of  the  skylight  to  enable  them  to  see  their 

way  up  and  down  stairs. 

Evidence  was  given  that  the  skylight  was  darkened,  the  hand- 
rail of  the  staircase  tarred,  and  the  knocker  taken  off  the  outer 
door,  and  that  the  bell-wire  of  the  door-bell  on  several  occasions 
was  cut. 

Bonipasy  Serjt.,  proposed  to  go  into  evidence  of  the  demeanour 
of  the  defendant. 
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Lord  Abingbr,  C.  B.  :  Underwood 

r. 

You  may  give  evidence  of  the  general  demeanour  of  a  party,  to     Bubeows. 
show  that  he  was  actuated  by  malice,  and  thus  lead  to  an  inference 
that  the  defendant  committed  the  act  complained  of  in  any  case 
where  it  is  doubtful  who  was  the  person  who  did  the  act ;  *but       [  *28  ] 
here,  as  the  defendant  has  admitted  that  he  did  the  acts  complained 
of,  I  think  you  cannot  go  into  that  sort  of  evidence. 

Petersdorff,   for  the  defendant,   proposed   to   show   that  the 
water-closet  had  been  rendered  useless  before  it  was  removed. 

Lord  Abingbr,  C.  B.  : 

You,  by  your  plea,  deny  that  the  plaintiff  had  the  use  of  it. 

Petersdorff: 
We  mean  to  say  that  we  removed  it  because  it  was  spoiled. 

Lord  Abikgbr,  G.  B.  : 

You  have  not  pleaded  that. 

Petersdorff: 

There  is  no  evidence  that  the  plaintiff  had  any  right  to  the  use  of 
the  knocker ;  but  he,  in  his  declaration,  states  that  he  had  a  positive 
right  to  the  use  of  it. 

Lord  Abingbr,  C.  B.  : 

There  would  be  a  positive  right  for  him  to  use  it,  unless  it  were 
expressly  excepted.  If  I  had  gone  to  the  house  to  call  on  the  plain- 
tiff and  had  used  the  knocker  when  there  was  a  bell,  should  I  be 
liable  to  an  action  ?  If  the  knocker  had  been  on  a  separate  door,  it 
might  be  different ;  but,  as  it  was  not  so,  the  plaintiff  had  a  clear 
right  to  the  use  of  it,  unless  it  was  excepted  from  the  contract. 

Evidence  was  given  on  the  part  of  the  defendant  to  show  that, 
at  the  time  of  the  taking  of  the  lodgings,  the  skylight  was  not 
glazed,  but  was  an  aperture  covered  by  a  trap- door,  which  was 
sometimes  open  and  sometimes  closed,  and  that  the  aperture  had 
been  glazed  after  the  plaintiff  became  the  occupier  of  the  lodgings. 

Lord  Abingbr,  C.  B.  (in  summing  up) :  [  29  ] 

The  defendant,  in  this  case,  has  pleaded  that  he  is  not  guilty  of 
cutting  the  bell-wire,  nor  of  tarring  the  hand-rail,  and  he  also  has 
pleaded  that  the  plaintiff  had  no  right  to  the  use  either  of  the 

48—2 
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Underwood  water-closet,  the  skylight,  or  the  knocker.  With  respect  to  the 
BuEBowe.  water-closet,  the  lodgers  had  a  clear  right  to  use  that,  and  they 
would  have  had  a  right  to  use  it  if  nothing  had  been  said  at  the 
time  of  the  taking  of  the  lodgings,  as  it  is  a  thing  the  use  of  which 
is  incident  to  a  lodging.  It  is  said,  that  at  first  the  skylight  of  the 
stairs  was  not  glazed ;  still  it  was  not  the  less  a  skylight  because 
there  was  no  glass  in  it.  It  appears  that  afterwards  the  defendant 
had  it  glazed ;  and  surely,  when  that  was  so,  the  lodgers  had  a  right  to 
the  use  of  it.  With  respect  to  the  knocker,  there  might  have  been  an 
arrangement  made  that  the  lodgers  should  have  a  separate  bell  and 
not  use  the  knocker;  but,  in  the  present  case,  as  there  was  no  stipula- 
tion on  the  subject,  I  am  clearly  of  opinion  that  the  lodger  had 
indiscriminately  a  right  to  the  use  of  the  knocker  as  well  as  a  right 
to  the  use  of  the  bell.  I  am  aware  that  at  some  houses  servants 
ring  the  bell,  and  persons  of  superior  rank  knock  at  the  door ;  and 
though  if  a  footman  came  on  his  own  account  to  your  house  you 
might  think  it  not  quite  correct  that  he  should  knock  with  a  double 
rap  at  your  door,  yet,  if  he  did  so,  I  do  not  think  that  he  would  be 
guilty  of  a  trespass,  and  be  liable  to  have  an  action  brought  against 
him.  The  intention  of  the  defendant  evidently  was  to  drive  the 
plaintiff  from  the  lodgings,  and,  if  the  defendant  had  pleaded  the 
general  issue  only,  and  had  merely  proposed  to  mitigate  the 
damages,  I  think  that  he  might  have  gone  into  evidence  to  show 
that  the  plaintiff  and  his  family  were  bad  lodgers,  and  that  he  did 
this  to  get  rid  of  them ;  and  that  circumstance  might  have  gone  to 
the  amount  of  damages,  and  to  the  amount  of  damages  only.  But 
on  this  record  the  questions  are  these — whether  the  plaintiff  had 
[  '30  ]  a  right  to  the  use  of  the  water-closet,  the  *skylight,  and  the 
knocker,  and  whether  the  defendant  tarred  the  hand-rail  and  cut 
the  bell-wire.  Verdict  for  the  plaintiff.     Damages  501. 


1835.  HUFFELL  V.  ARMITSTEAD  (1). 

•^^^'  (7  Car.  &  p.  56- 58.) 

[  56  ]  In  the  case  of  an  ordinary  weekly  tenancy  a  week's  notice  to  quit  is  not 

implied  as  a  part  of  the  contract,  unless  there  be  a  usage  to  that  effect ;  but,  in 
the  absence  of  such  usage,  a  weekly  tenant,  who  enters  on  a  fresh  week,  may 
be  bound  to  continue  imtil  the  expiration  of  that  week,  or  pay  the  week's  rent. 

Assumpsit  for  use  and  occupation  of  furnished  apartments. 

The  defendant  pleaded  a  tender  as  to  a  part  of  the  plaintiff's 

(1)   Jones  V.  Mills  (1861)  10  C.  B.       Andersot)  [1894]  1  Q.  B.  164. 
N.  S.  788,  31  L.  J.  C.  P.  66;  Boiven  v. 
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claim,  the  amount  of  which  was  paid  into  Court,  and  non  assumpsit      Huffbll 
as  to  the  residue.  Abmitsteai). 

It  appeared  that  the  defendant  had  hired  furnished  apartments 
in  the  plaintiff's  house  for  a  week,  at  a  certain  sum,  and  that  he 
had  continued  to  occupy  them  for  three  weeks  after  the  expiration 
of  the  first  week  without  any  new  contract.  The  defendant  entered 
into  the  occupation  on  a  Monday,  about  the  middle  of  the  day,  and 
left  on  the  Monday  month,  about  the  same  time,  without  giving 
any  notice  to  quit.  There  was  contradictory  evidence  as  to  the 
original  hiring  being  from  the  Monday  upon  which  the  defendant 
entered,  or  from  the  previous  Saturday,  and  nothing  was  said  as  to 
notice  to  quit  being  given  at  the  time  the  lodgings  were  taken. 

It  further  appeared,  that,  a  few  days  before  the  defendant  left, 
the  plaintiff  addressed  a  letter  to  him  to  the  following  effect : 

**  Mr.  Huffell's  respectful  compliments  to  Mr.  Armitstead,  and 
would  feel  greatly  obliged  by  his  informing  him  one  week  previous 
to  his  leaving  his  apartments,  as  Mr.  H.  has  to  give  an  answer  to 
a  family  who  wish  to  come  into  the  apartments  at  that  time." 

The  plaintiff  claimed  five  weeks'  rent ;  the  defendant  had  tendered 
four  weeks,  and  the  question  was,  whether  the  plaintiff  was  entitled 
to  any  more. 

Ludlotv,  Serjt.,  and  Ball,  for  the  plaintiff,  submitted  that  the  [  57  ] 
defendant  was  liable  for  the  fifth  week's  rent;  first,  because  a 
week's  notice  to  quit  was  necessary ;  secondly,  because  the  defen- 
dant, having  entered  on  a  Monday,  ought  to  have  quitted  before 
the  Monday,  and  that  a  new  week  was  commenced  by  his  holding 
for  any  part  of  that  day.  On  the  first  point  they  relied  upon  the 
established  rule  with  regard  to  yearly  tenancies,  which  could  not 
be  determined  without  notice.  And  they  submitted  that  the  same 
rule  applied  to  tenancies  for  a  shorter  period  ;  and  that  the  length 
of  the  notice  required  was  regulated  by  the  nature  of  the  tenancy ; 
a  month's  notice  being  necessary  upon  a  monthly  taking,  and  a 
week's  notice  for  a  weekly  taking,  as  in  the  present  case.  They 
cited  the  cases  of  Doe  d.  Parry  v.  Hazell{i),  and  Doe  d.  Peacock  v. 
Rqfan  (2). 

(1)  5  R.  R.  722  (1  Esp.  94).  given ;  but  it  appearing  on  the  part  of 

(2)  6  Esp.  4.  This  was  an  ejectment  the  defendant  that,  when  he  took  pos- 
for  a  shed  in  Covent  Garden  Market,  session,  it  was  on  the  terms  of  having 
which  the  defendant  held  at  a  weekly  four  weeks'  notice,  the  plaintiff  was 
rent.    A  week's  notice  to  quit  had  been  nonsuited.     In  this  case  Lord  Ellen- 
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HuPFELL   Parke,  B.  : 

V, 

Abmitstkad.       The  only  question  is,  whether  the  tenancy  commenced  on  the 
Saturday  or  the  Monday.    If  it  commenced  on  the  Monday,  I  think 
the  defendant,  who  entered  on  that  day,  was  at  liberty  to  quit  on 
the  same  day  in  another  week.    I  cannot  say  a  week  has  been 
exceeded  by  holding  for  six  days  and  two  fractions  of  a  day.     Upon 
the  question  of  the  necessity  of  a  notice  to  quit,  the  law  is  clearly 
settled  that  a  yearly  tenancy  cannot  be  determined  without  half  a 
year's  notice.     But  that  rule  cannot  be  applied  to  a  weekly  taking, 
for  the  effect  of  it  would  be  to  show  that  a  half  week's  notice  was 
[  *58  ]        necessary  to  put  *an  end  to  such  a  tenancy.     I  am  not  aware  that 
it  has  ever  been  decided,  that,  in  the  case  of  an  ordinary  monthly 
or  weekly  tenancy,  a  month's  or  a  week's  notice  to  quit  must  be 
given.      The  cases  that  have  been  cited  are  not  authorities  in 
support  of  this  proposition.    A  tenant  who  enters  upon  a  fresh 
week  may  be  bound  to  continue  until  the  expiration  of  that  week,  or 
to  pay  the  week's  rent,  but  this  is  a  very  different  thing  from  giving 
a  week's  notice  to  quit.     The  proposition  contended  for  is  this,  that 
if  a  tenant  commences  a  new  week  without  giving  notice,  he  is  to 
be  considered  as  contracting  to  hold  not  only  for  that  week,  but 
also  for  the  following  week.     I  am  of  opinion,  in  the  absence  of 
any  evidence  to  prove  a  usage  to  that  effect,  that,  in  point  of  law, 
a  week's  notice  to  quit  is  not  implied  as  a  part  of  the  contract,  in 
the  case  of  an  ordinary  weekly  taking.    But,  even  if  the  rule  were 
otherwise,  I  think  the  letter  produced  is  conclusive  to  show  that  it 
was  not  part  of  the  contract  in  this  case  that  a  notice  should  be 
given.     This,  however,  is  a  question  for  the  jury,  and  they  will 
say,  if  it  becomes  necessary,  whether,  upon  reading  the  letter,  they 
are  of  opinion  that  it  was  part  of  the  agreement  between  the  plaintiff 
and  the  defendant  that  the  tenancy  should  not  be  determined  without 
a  week's  notice  to  quit. 

Verdict  for  the  plaintiff.— The  jury  finding  that  the 
tenancy  commenced  on  the  Saturday,  Damages 
4Z.  6«.  6d.  beyond  the  sum  paid  into  Court  on  the 
plea  of  tender ;  and  verdict  f(yr  the  defendant  on 
the  plea  of  tender. 

BOROuan  said  *'tliat  a  week's  notice  of  law,  as  to  the  legality  of  notice,  was 
to  ([uit  was  certainly  sufficient  where  still  conti-oUable  by  the  actual  agrt^*- 
the  holding  was  weekly ;  but  the  rule      mont  of  the  parties.'* 
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WELLS  V.  MOODY   and  Another.  isss. 

(7  Car.  &  P.  59.)  /«^0. 

In  an  action  for  an  excessive  distress,  the  question  is,  what  the  goods         [  ^^  ] 
seized  would  have  sold  for  at  a  broker's  sale.  If  it  be  excessive,  the  plaintiff 
is  entitled  to  recover  the  fair  value  of  them. 

Case.  The  first  count  of  the  declaration  was  for  distraining  for 
the  sum  of  281.  as  and  for  rent  due  from  the  plaintiff  to  the  defen- 
dant Moody,  when  only  the  sum  of  14/.  was  due ;  second  count,  for 
an  excessive  distress.  Pleas :  first,  not  guilty ;  second,  to  the  first 
count,  that  the  plaintiff  was  not  the  tenant  of  the  defendant  Moody ; 
third,  the  like  plea  to  the  second  count. 

It  appeared  that  the  plaintiff  was  a  chemist  and  druggist,  carrying 
on  business  in  Upper  North  Place,  Gray's  Inn  Road ;  and  that  the 
defendant  distrained  on  all  the  bottles  and  drugs  in  the  shop. 

To  prove  that  the  distress  was  excessive,  a  surgeon,  who  had 
taken  an  inventory  of  the  bottles  and  drugs,  was  called. 

Miller,  for  the  plaintiff,  proposed  to  ask  him  what  sum  he  con- 
sidered the  plaintiff  could  have  obtained  for  them,  if  he  had  sold 
them  to  an  incoming  tenant,  who  was  in  the  same  line  of  business 
as  the  plaintiff. 

Pabke,  B.  : 

At  present  that  is  not  the  question.  To  determine  whether  the 
distress  was  excessive  you  must  iiiscertain  what  the  goods  seized 
would  have  sold  for  at  a  broker's  sale.  If  it  be  excessive,  the 
plaintiff  is  entitled  to  recover  the  fair  value  of  them. 

Verdict  for  the  plaintiff.     Damages  Is. 


STEVENS  V.  WEBB.  i835. 

(7  Car.  &  P.  60-62.)  Jun^l. 

If  an  agreement  is  in  the  alternative,  and  one  branch  of  the  alternative  [  60  ] 

cannot  by  law  be  performed,  the  party  is  bound  to  perform  the  other. 

Assumpsit,  on  an  undertaking  to  pay  money. 

Pleas :  iwn  assumpsit,  and  that  the  undertaking  was  obtained  by 
fraud  and  misrepresentation. 

It  appeared  that  the  defendant's  brother,  llichard  Charles  Webb, 
was  in  custody  on  a  capias  ad  satisfaciendum,  at  the  suit  of  the 
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Stevens      plaintiff,  for  951.,  and  that  the  defendant,  ^ho  was  desirous  that  he 
Webb.        should  be  discharged,  gave  the  following  undertaking : 

"  Thomas  Stevens 
against 
Richard  Charles  Webb. 
"  In  consideration  of  the  discharge  of  the  defendant,  I  hereby 
undertake  to  pay  351.  on  Wednesday  next,  or,  in  default  thereof, 
to  surrender  him  to  the  sheriff  in  this  action.     Dated  the  14th  of 
March,  1835. 

"  (Signed  by  the  defendant)." 

On  the  part  of  the  plaintiff,  Mr.  Sibley,  a  clerk  of  the  plaintiff's 
attorney,  who  was  present  at  the  signing  of  the  undertaking,  was 
called,  and  he  denied  that  any  misrepresentation  had  been  made  to 
induce  the  defendant  to  sign  the  undertaking ;  and  he  also  spoke 
to  a  conversation  between  himself  and  the  defendant  at  a  subsequent 
period,  no  one  else  then  being  present. 

Piatt,  for  the  defendant,  opened  that  he  should  call  a  witness, 
who  was  present  at  the  time  when  the  undertaking  was  signed ; 
and  he  was  proceeding  to  state  an  account  that  the  defendant  had 
given  of  the  conversation  between  himself  and  Mr.  Sibley  which 
differed  from  the  statement  of  it  tUat  had  been  given  in  evidence. 

[  61  ]  C.  Cressivell,  for  the  plaintiff : 

My  friend  has  no  right  to  state  what  the  defendant  has  told  him. 

Piatt : 
I  may  state  what  account  my  client  has  given  of  the  transaction. 

Parke,  B.  : 

You  have  no  right  to  open  as  facts  any  matter  which  you  cannot 
prove.     It  is  often  done,  but  it  is  irregular. 

For  the  defendant,  a  witness  named  Salter  was  called,  who  st-ated 
that  he  was  present  when  the  undertaking  was  signed ;  and  that, 
before  it  was  signed,  Mr.  Sibley  told  the  defendant  that  he  doubted 
whether  the  sheriff  could  retake  his  brother,  even  if  he  offered  to 
surrender ;  and  that  the  defendant  replied,  that  he  knew  nothing 
about  that. 

It  was  also  proved  by  the  defendant's  brother  that  he  went  to  the 
plaintiff 's  attorney  on  Wednesday,  the  18th  of  April,  and  offered  to 
surrender  himself,  when  the  plaintiff's  attorney  told  him  to  go  to 
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the  sheriff's  officer,  in  whose  custody  he  had  been  ;  but  that,  on  his      Steveits 
going  to  the  officer,  the  latter  said  he  would  not  retake  him,  because,       w^b. 
if  he  did,  he  should  be  liable  to  an  action. 

Parke,  B.  (in  summing  up) : 

If  a  plaintiff  consents  to  the  discharge  of  a  defendant,  who  has 
been  taken  in  execution,  the  defendant  can  never  again  be  taken  in 
execution  on  that  judgment ;  and  the  only  way  in  which  it  can  in 
effect  be  done  is  for  the  defendant  to  give  a  warrant  of  attorney  to 
confess  a  new  judgment,  and  to  enter  up  that  judgment,  and  then 
take  the  defendant  in  execution  upon  it,  but  not  in  the  original 
action.     That  was,  however,  not  done  in  the  present  case,  as  here 
the  defendant  has  agreed  to  surrender  him  to  the  sheriff  in  the 
original  action,  which  implies  that  the  sheriff  shall  retake  him  into 
his  custody  in  that  action.     Now,  if  a  party  agree  that  a  third 
person  ♦shall  do  an  act,  and  that  third  person  will  not  do  it,  the        [  •62  ] 
agreement  is  broken.     In  the  present  case  the  officer  refused  to 
retake  the  original  defendant,  because  a  defendant  in  execution, 
once  discharged  out  of  custody  by  the  consent  of  the   plaintiff, 
cannot  by  law  be  retaken  on  that  judgment.     There  was  therefore 
one  branch  of  the  agreement  that  the  defendant  could  not  perform ; 
and  the  law  is,  that,  if  an  agreement  is  in  the  alternative,  and  one 
branch  of  the  alternative  cannot  be  performed,  the  party  is  bound 
to  perform  the  other,  which,  in  this  case,  is  to  pay  351.     It  may  be 
that  the  defendant  thought  he  knew  the  law  better   than   the 
attorney's   clerk,  and   thought   that  the  sheriff  could   retake  his 
brother,  or  he  might  have  thought  that  the  mere  offer  to  surrender 
him    would   satisfy   the   agreement.     Still    Mr.    Sibley,  was   not 
standing  in  any  relation  to  the   defendant  which   at  all   obliged 
him  to  explain  the  law  to  the  defendant ;  and,  to  constitute  fraud, 
it  is  necessary  that  Mr.    Sibley  should  have  made   some  false 
representation  to  the  defendant,  as  that  the  surrender  could   be 
legally  made,  or  that,  to  fulfil  the  agreement,  it  is  only  necessary  to 
go  to  the   sheriff  and  offer  to  surrender,  or   some    other  mis- 
representation of  that  sort,  of  which  I  think  there  is  no  evidence. 
Indeed,  Mr.  Salter  says,   that   Mr.    Sibley  did   express  a  doubt 
whether  the  sheriff  would  receive  the  party  to  be  surrendered. 
There  is,  I  think,  no  evidence  of  any  misrepresentation  by  Mr. 
Sibley ;  and,  unless  there  was  a  wilful  misrepresentation  by  him, 
the  special  plea  is  not  made  out. 

Verdict  for  the  plaintiff. 
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1886.  PROCTOR  V.  NICHOLSON,  Esq, 

'^'^*-  (7  Car.  &  P.  67—69.) 

[  67  ]  The  landlord  of  an  inn  has  a  lien  on  the  goods  of  his  guest  for  board, 

lodging,  and  wine  supplied  to  such  guest  by  the  guest's  order,  whatever 
may  be  the  amount,  provided  the  guest  be  possessed  of  his  reason,  and  not 
an  infant.  Therefore  the  sheriff,  under  a  writ  of  fieri  faa'aa  against  the 
guest,  can  only  take  the  guest's  goods,  subject  to  the  lien  of  the  landlord 
for  such  his  bill,  and  not  merely  subject  to  a  lien  for  a  reasonable  quantity 
of  wines,  &c.  only.  The  landlord  of  an  inn  has  a  lien  for  money  lent  to  his 
guest,  if  it  was  agreed  between  them  at  the  time  of  the  loans  that  the 
guest's  goods  should  be  a  security  for  the  sums  lent. 

The  stat.  24  Geo.  II.  c.  40,  s.  12,  which  prevents  a  person  from  recovering 
for  spirits  supplied  to  a  smaller  amount  than  20^.  at  a  time,  does  not  apply 
to  spirits  supplied  by  a  hotel-keeper  to  a  guest  who  is  resident  in  his  hotel. 

Trover  for  wearing  apparel.  Plea,  that  the  defendant  brings 
into  Court  151.,  and  that  the  plaintiff  has  not  sustained  damage 
to  any  greater  amount.  Replication,  that  the  plaintiff  has 
sustained   damage  to  a  greater  amount. 

The  plaintiff  was  the  proprietor  of  ''Lomas's  Hotel,"  in  West- 
minster Bridge  Road  ;  and  the  defendant  was  the  late  sheriff  of  the 
county  of  Surrey. 

It  appeared,  that,  on  the  18th  of  November,  1834,  an  oflScer 
of  the  defendant  took  the  goods  in  question  under  a  writ  of  feri 
facias,  which  was  sued  out  against  Lieut.  Stackpoole,  R.N.,  at  the 
suit  of  his  mother.  It  was  admitted  that  the  goods  belonged  to  Lieut. 
[  •68  ]  Stackpoole,  and  *that  the  defendant  claimed  a  lien  upon  them  to  the 
amount  of  46Z.  10«.  lOd.  It  further  appeared,  that,  at  the  time  of 
the  seizure  of  the  goods,  Lieut.  Stackpoole  had  been  at  the  plaintiff's 
hotel  for  nearly  seven  weeks,  for  which  there  were  items  charged  for 
board  and  lodging  to  the  amount  of  35Z.  lis.  9rf.,  including  wine  and 
spirits  ;  the  residue  of  the  plaintiff's  claim  consisting  of  chaise  hire, 
and  sums  amounting  to  71.  9«.  for  money  lent,  and  for  washing ;  but 
evidence  was  given  that  the  plaintiff's  wife  had  refused  either  to 
advance  the  one  or  to  pay  the  other,  unless  Lieut.  Stackpoole  would 
pledge  the  security  of  these  goods. 

Piatt,  for  the  defendant,  submitted  that  a  hotel-keeper's  lien 
only  extended  to  the  amount  due  for  the  guest's  lodging  in  the 
house ;  and  that,  even  if  it  went  further,  the  host  could  only  be 
entitled  to  a  lien  for  a  reasonable  quantity  of  wine  and  other 
articles  supplied,  more  especially  as  Mrs.  Stackpoole  had  cautioned 
the  plaintiff  on  that  point ;  and  that,  at  all  events,  since  the  stat. 
24  Geo.  II.  c.  40,  s.  12,  he  could  have  no  lien  for  the  amount  of 
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spirits  supplied  in  less  quantities  than  to  the  amount  of  20^.  at      Pboctob 
one  time.  Nicholson. 

Lord  Abingbr,  C.  B.  (in  summing  up) :_ 

The  main  question  here  is  as  to  the  amount  of  the  plaintiff's  lien ; 
and  on  this  point  we  find  that  Mr.  Stackpoole  is  a  lieutenant  of  the 
royal  navy,  and  the  son  of  a  lady  of  fortune,  and  that  he  had  lived 
for  seven  weeks  within  a  few  days  at  the  plaintiff's  hotel.  The  bill 
altogether  for  this  is  461.  10s.  lOrf.,  including  chaise  hire,  money 
lent,  and  a  few  other  trifles.  The  sum  for  board  and  lodging  is 
35Z.  17«.  9d.,  which  is  about  51.  per  week.  You  are,  of  course, 
aware  that  a  person  residing  in  a  hotel  cannot  live  so  cheaply  as  at 
his  own  house ;  for  instance,  a  glass  of  brandy  and  water  is  charged 
1«.,  and  if  a  man  orders  a  bottle  of  champagne,  and  drinks  but  two 
glasses,  he  would  *have  to  pay  for  the  whole  bottle.  I  confess  that  [  *69  ] 
the  charges  do  not  appear  to  me  to  be  extravagant,  and  you  will  say 
whether  they  appear  so  to  you.  With  respect  to  the  money  paid 
and  the  money  lent,  you  will  consider  whether  it  was  understood 
between  the  plaintiff's  wife  and  Mr.  Stackpoole,  at  the  time  of  those 
advances,  that  the  goods  in  question  were  to  be  considered  as  a 
security  for  these  sums.  It  has  been  urged  that  the  plaintiff  was 
asked  not  to  allow  his  guest  more  than  a  certain  quantity  of  brandy 
and  water,  and  that  the  guest's  mother  sent  to  him  to  that  effect ; 
however,  I  must  say,  that  I  never  heard  that  the  landlord  of  an 
inn  was  bound  to  investigate  the  nature  of  the  articles  which  were 
ordered  by  a  guest  before  he  supplied  them.  The  landlord  of  an 
inn  may  supply  whatever  things  the  guest  orders,  and  the  guest  is 
bound  to  pay  for  them,  provided  that  the  guest  be  possessed  of  his 
reason,  and  is  not  an  infant.  In  either  of  these  latter  cases  the 
landlord  must  look  to  himself,  but  nothing  of  that  sort  is  suggested 
in  the  present  case.  With  respect  to  the  sale  of  spirits,  a  law  has 
been  made  that  a  publican  shall  not  recover  the  price  of  spirits  sold 
upon  credit  to  a  less  amount  than  20^.  at  a  time  ;  but  I  think  that 
that  enactment  does  not  apply  to  cases  where  spirits  are  supplied  to 
guests  who  are  lodging  in  the  house,  as  it  could  never  be  intended  by 
the  Legislature  that  an  innkeeper  should  not  be  entitled  to  be  paid 
for  spirits  supplied  to  such  guests  who  had  taken  up  their  abode  in 
his  inn.  However,  the  defendant's  counsel  may  move  the  Court  (i) ; 
and,  if  the  Court  think  otherwise,  the  damages  may  be  reduced. 

Verdict  for  the  plaintiff  for  the  whole  amount. 
(1)  No  motion  was  made. 
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1835.  WATSON  V.  DENTON. 

Feb.  14. 
(7  Car.  &  P.  85—91.) 

t-       -I  Bone  spavin  in  the  hock  is  unsoundness  in  a  horse,  and  therefore  is  a 

breach  of  a  warranty  of  soundness,  whether  it  produces  lameness  apparent 
at  the  time  of  the  warranty  or  not,  and  though  it  may  not  produce  lameness 
for  years  after. 

Assumpsit.  The  declaration  stated  that,  on  the  11th  of  May, 
1834,  in  consideration  that  the  plaintiff  would  buy  of  the  defendant 
a  certain  horse,  for  the  sum  of  63Z.,  the  defendant  undertook  and 
promised  that  it  was  sound  and  quiet  in  harness,  and  that  the 
plaintiff  purchased  the  horse  and  paid  the  price ;  but  the  defendant 
did  not  regard  his  promise,  but  deceived  the  plaintiff  in  this,  that 
the  horse,  at  the  time  of  the  making  of  the  promise,  was  unsound, 
lame,  and  diseased,  whereby  it  became  of  no  use  or  value ;  and 
though  the  plaintiff,  within  a  reasonable  time,  gave  notice  and 
tendered  back  the  horse  to  the  defendant,  and  requested  him  to 
take  him  and  repay  the  68i.,  yet  he  neglected  so  to  do :  whereby 
the  plaintiff  was  put  to  expenses  in  keeping  and  feeding  the  horse, 
and  endeavouring  to  cure  him,  &c. 

Fleas,  Non  assumpsit;  and  that  the  horse,  at  the  time  of  the 
making  of  the  promise,  was  not  unsound,  lame,  or  diseased. 
[  86  ]  The  warranty  was  given  on  the  10th  of  May,  1834,  and  was 

that  the  horse  was  sound  and  quiet  in  harness.  On  the  part  of  the 
plaintiff,  the  livery-stable-keeper,  at  whose  stables  the  horse  was 
standing  when  it  was  sold,  stated  that  he  saw  at  the  time  that  the 
horse  had  *'  bone  spavin,"  but  did  not  mention  it  to  the  plaintiff. 
The  plaintiff's  groom  also  proved  that  he  observed  it  the  next  day, 
and  mentioned  it  to  his  master  a  few  days  after.  A  veterinary 
surgeon,  named  Nice,  also  proved  that  he  saw  the  horse  on 
the  21st  of  May,  and  it  had  then  confirmed  bone  spavin ;  and 
that,  in  his  opinion,  it  was  not  a  curable  disease,  and  amounted 
to  unsoundness. 

Mr.  Sewell,  of  the  Veterinary  College,  who  saw  the  horse  in 
the  month  of  June,  said,  that  at  that  time  it  was  a  confirmed 
bone  spavin,  and  could  not  have  occurred  subsequent  to  the 
10th  of  May. 

Atcherleij,  Serjt. : 

The  plaintiff  entered  into  a  reference  of  the  matter  to  two 
veterinary  surgeons,  and  they  signed  a  paper  containing  the 
decision,   and   the   plaintiff  is   bound   by  it. 
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TiNDAL,  Ch.  J. :  Watson 

V. 

You  cannot  give  the  paper  in  evidence.     Under  this  plea  nothing      Dknton. 
is  put  in  issue  but  the  fact. 

BompaSy  Serjt. : 
It  was  pleaded,  and  demurred  to,  and  the  plea  withdrawn. 

TiNDAL,  Ch.  J. : 

We  need  not  go  into  that ;  you  may  give  it  in  evidence  as  proof 
of  a  fact. 

Atcherley,  Serjt.  : 

1  use  it  to  show,  as  against  the  plaintiff,  that  the  horse,  on  the 
7th  of  June,  was  not  lame,  and  was  not  unsound.  A  man  does  not 
warrant  that  a  horse  will  be  always  sound,  notwithstanding  any 
treatment  it  may  meet  with — only  that  it  is  sound.  A  man  does 
not  *warrant  for  the  future,  because  he  cannot  tell  what  the  future  [  *87  ] 
may  bring  forth. 

For  the  defendant  several  witnesses  were  called ;  and,  among 
them,  Mr.  Child,  the  veterinary  surgeon,  who  stated  that  he  saw 
the  horse  in  the  month  of  June ;  that  he  thought  it  had  a  deposit 
of  bony  matter  in  the  interior  of  the  hock,  which  depreciated  the 
value  of  the  horse ;  but,  as  it  did  not  interfere  with  the  flexion  of 
the  hock,  did  not,  in  his  opinion,  constitute  unsoundness.  He 
stated  further,  that  he  was  applied  to  to  arbitrate  between  the 
parties,  conjointly  with  Mr.  Nice,  and  they  together  drew  up  the 
paper  referred  to  by  the  defendant's  counsel  (i).  On  his  cross- 
examination,  he  said  that  it  was  what  is  called  a  bony  spavin, 
though  the  term  was  very  indefinite;  that  the  deposit  generally, 
but   not  invariably,   decreases;    and,   in   the  incipient  stages,  it 

(1)  It  was  as  follows:  *' 7th  June,  of  soundness  in  the  hock  be  given 
1834. — As  there  appears  a  disposition  by  Mr.  Denton  to  Mr.  Watson  for  six 
onthepartof  Mr.  Watson,  of  Clapham,  months;  and,  if  the  spavins  produce 
and  Mr.  Denton,  of  Whitechapel,  amic-  lameness  within  that  time,  t^t  the 
ably  to  arrange  the  difference  relative  horse  be  returned,  and  the  purchase- 
to  the  purchase  of  a  brown  gelding,  money  repaid,  deducting  so  much  for 
now  standing  at  Sex's  stables,  we,  the  the  hire  of  the  horse  from  the  time  of 
undersigned,  recommend  that,  as  there  purchase  to  the  period  when  the  horse 
does  not  appear  at  present  any  lame-  is  returned,  as  is  usually  paid  for  job 
ness  in  the  hock,  from  the  deposit  of  horses. 

bony  matter  (the  existence  of  which  we  "  James  Child,  Hackney, 

mutually  acknowledge),  a  guarantee  **  Josh.  Nice." 
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Watsok  requires  skill,  and  is  often  difficult  to  determine ;  that  there  might 
dbnton.  b©  a  deposit  to  a  considerable  extent  without  producing  lameness. 
On  his  re-examination,  he  said  that  in  young  horses  Nature  throws 
out  bony  matter  similar  to  the  knots  on  a  tree ;  and  that,  if  the 
horse  in  question  had  been  on  the  10th  of  May  in  an  incipient  state 
of  inflammation,  he  would  most  decidedly  have  shown  it  in  his 
action.  He  added,  that  he  had  known  horses  rejected  for  bone 
[  *88  ]  spavin  as  unsound,  which  *had  not  become  lame,  and  had  one 
himself  which  was  so  rejected  three  years  ago,  and  had  not  become 
lame. 

Three  witnesses,  who  had  driven  the  horse,  denied  the  existence 
of  any  unsoundness. 

Another  witness,  a  farrier,  said,  ''  I  do  not  think  bone  spavin  is 
an  unsoundness  myself,  without  lameness ;  but  bone  spavin  is  in 
our  profession  a  known  unsoundness,  whether  it  produces  lameness 
or  not."  In  answer  to  a  question  from  the  jury,  he  said,  **  I 
would  not  give  as  much  for  a  horse  with  a  spavin  as  for  one 
without." 

Boinpas,  Serjt.,  for  the  plaintiff,  referred  to  the  case  of   The 
Horse  Sampson  (i). 

TiNDAL,  Ch.  J. : 

I  shall  not  decide  upon  that  case  here,  if  it  is  not  precisely  in 
point.  I  shall  leave  it  to  the  jury  to  say  whether,  in  the  general 
understanding  of  those  who  enter  into  these  contracts,  bone  spavin 
is  unsoundness,  if  it  does  not  produce  lameness,  and,  if  it  is,  did 
it  exist  on  the  10th  of  May  ? 

Bo7npas,  Serjt. : 

Bone  spavin  in  all  probability^  will  produce  lameness  soon;  it 
diminishes  the  value  of  the  horse,  and  prevents  his  doing  so  much 
work ;  yet  it  is  contended  that,  if  the  lameness  does  not  appear  at 
the  time  of  the  warranty,  the  horse  is  not  unsound.  That  would 
open  a  door  to  all  sorts  of  tricks,  and  that  is  not  the  state  of  the 
law.  The  case  of  The  Horse  Sampson  is  precisely  all  fours  with 
the  present,  as  there  the  horse  was  not  lame  at  the  time,  but 
afterwards  became  so.  It  was  very  properly  put  thus :  if  a  horse 
has  the  disease  upon  him  which  will  ultimately  produce  lameness, 
it  is  an  unsoundness.     If  he  has  a  disease  upon  him  which  cannot 

(1)  Afargetson  v.  Wriffht,  33  E.  E.  582  (7  Bing.  606 ;  5  Moore  &  PajTie»  606). 
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he  cured,  it  is  an  unsoundness.     A  cough,  which   terminates  in  Watson 

hroken-windedness,  is  an  unsoundness.     The  recommendation  of  denton. 
Nice  and  Child  was  most  extraordinary,  that  the  plaintiff  *should        [  *89  ] 
take  a  warranty  for  six  months,  when  he  had  it  absolutely. 

TiNDAL,  Ch.  J. : 

It  might  have  been  an  advantage:  there  would  have  been  a 
condition  that  the  plaintiff  should  have  the  power  of  returning  the 
horse,  which  he  has  not  now. 

Bompa>Sy  Serjt. : 
I  submit  that  the  plaintiff  has  the  right  to  return  it. 

TiNDAL,  Ch.  J. : 

I  think  not — there  is  no  pretence  for  it ;  but  I  will  hear  you  upon 
the  point. 

BompaSf  Serjt.  (after  some  observations  on  the  evidence) : 

As  to  the  damages,  there  are  two  ways  which  the  party  may 
adopt  when  a  horse  turns  out  to  be  unsound,  he  may  either  put  an 
end  to  the  contract — 

TiNDAL,  Ch.  J. : 

He  cannot  put  an  end  to  the  contract,  unless  the  other  party 
assents  to  it,  and  takes  the  horse  back.  It  is  a  contract  that  must 
be  rescinded  by  both  parties. 

Bojnpas,  Serjt. : 

The  defendant  cannot  set  up  the  contract  when  he  has  not 
performed  his  part,  any  more  than  a  stranger  can.  I  understand 
the  rule  to  be  this  :  as  soon  as  you  ascertain  the  unsoundness,  you 
may  leave  the  horse  for  the  seller,  and  recover  the  deposit,  or  you 
may  sell  him.  You  cannot  recover  keep  for  any  length  of  time  you 
please  to  keep  the  horse,  but  a  reasonable  time  is  allowed  to  see 
what  is  the  matter  with  it,  and  then  a  reasonable  time  for  the  sale, 
and  a  reasonable  sum  for  the  keep  (i). 

TiNDAL,  Ch.  J.  (in  summing  up) : 

This  is  an  action  to  recover  damages  for  the  breach  of  a  warranty 
on  the  sale  *of  a  horse.     The  warranty  is  that  the  horse  was  sound        [  90  ] 

(1)  See  the  case  of  Mlie  v.  Chinnock,  p.  778,  post. 
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Watson      and  quiet  in  harness.     The  soundness  only  is  in  que^stion  here. 
Denton.      ^^^  defendant  says,  in  answer,  that  the  horse  was  not  unsound, 
but  was   altogether   sound.      There  are   two   questions  for  your 
consideration :  one  is,  whether  a  bone  spavin  in  the  hock  of  the 
horse's  leg  was  or  was  not  an  unsoundness  in  the  common  under- 
standing of  the  parties  at  the  time,  although  not  attended  with 
lameness  ;  then,  if  you  think  it  was  an  unsoundness,  when  did  the 
unsoundness  commence.    If  it  was  not  in  the  horse  at  the  time 
when  the  warranty  was  given,  then  no  breach  of  the  warranty  has 
taken  place.     These  are  the  questions  which  you  will  have  to 
consider,  before  you  decide  whether  the  plaintiff  is  entitled  to  your 
verdict ;  and,  if  the  plaintiff  is  entitled  to  your  verdict,  then  you 
will  say  what  are  the  damages  to  which  he  is  justly  entitled  under 
the  circumstances  of  the  case.    With  respect  to  the  time  when  the 
unsoundness  existed,  the  recommendation  of  the  two  surgeons  is 
material  only  as  to  the  facts  they  state  in  it.     It  was  signed  on  the 
7th  of  June ;  and  this  is  the  most  important  part,  in  which  they 
say,  '^  that,  as  there  does  not  appear  at  present  any  lameness  in 
the  hock  from  the  deposit  of  bony  matter  (the  existence  of  which 
we  mutually  acknowledge),  we  recommend,  i&c."     This  shows  that, 
as  early  as  the  7th  of  June,  the  deposits  were  formed.   With  respect 
to  the  damages,  it  appears  to  me  that  it  must  be  treated  as  an 
action  on  a  contract.     There  is  no  condition,  that,  if  the  horse 
turns  out  unsound,  the  party  shall  be  at  liberty  to  return  it,  and 
have  his  price  back.     If  the  plaintiff  had  not  paid  for  the  horse, 
the  defendant  could  not  have  recovered  the  horse  back,  but  must 
have  brought  an  action  for  the  price.     On  the  other  hand,  if  the 
horse-dealer  does  not  perform  his  warranty,  it  does  not  follow  that 
the  man  who  has  bought  has  a  right  to  return  it.     The  damages 
will  be  such  as  you  consider  to  flow  immediately  from  the  breach 
of  the  contract,  and  that  will  be  the  difference  between  the  price 
[  •oi  ]       and  the  value,  *and  the  expenses  to  a  certain  time — to  the  time 
when  the  plaintiff  offered  to  send  the  horse  back,  and  it  was  refused. 
If  a  man  knows  that  the  other  party  will  not  take  the  horse  back, 
then  he  ought  to  take  his  own  course,  and  sell  the  horse.    You  will 
therefore  give  as  damages  the  difference  between  the  price  paid  and 
the  real  value  of  the  horse,  and  damages  for  the  expense  which  the 
plaintiff  was  put  to  by  the  defendant  selling  him  that  which  was 
of  no  use  to  him  for  a  certain  time,  at  least  to  the  time  when  he 
offered  the  horse  to  the  defendant. 

Verdict  for  the  plaintiff.     Damages  4(M. 
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ADLARD   AKD  ANOTHER  V.  BOOTH  (1).  isss. 

(7  Car.  &  P.  108—109.)  ^eb^. 

Where  a  printer  has  been  employed  to  print  a  work,  of  which  the         L  ^^®  J 
impression  is  to  be  a  certain  number  of  copies,  if  a  fire  break  out  and  con- 
sume the  premises  before  the  whole  number  have  been  worked  off,  the 
printer  cannot  [on  a  cotmt  for  work  and  labour]  recover  anything,  although 
a  part  have  actually  been  delivered. 

Assumpsit  on  a  bill  of  exchange  by  the  drawer  against  the 
acceptor,  and  counts  for  work  and  labour.  The  defendant  pleaded, 
first,  that  he  did  not  accept  the  bill ;  secondly,  that  the  work  and 
labour  was  to  be  done  in  respect  of  a  quantity  of  books,  and  that 
they  were  not  all  delivered;  thirdly,  that  the  credit  had  not 
expired  ;  and  fourthly,  a  set-off.  To  the  second  plea  the  plaintiff 
replied,  that  part  of  the  books  were  delivered,  and  the  remainder  were 
ready,  and  that  notice  was  given  to  the  defendant  to  fetch  them  away. 

The  plaintiffs  were  printers,  and  printed  for  the  defendant  in  the 
year  1829,  a  work  called  "  The  Analytic  Dictionary,"  of  which  the 
impression  was  to  be  760  copies.  It  was  proved,  on  the  part  of  the 
plaintiffs,  that  on  the  morning  of  the  12th  of  August,  a  fire  broke 
out  on  their  premises,  and  that  previous  to  that  day,  the  defendant 
had  received  four  copies  in  boards  of  the  work  complete,  which  he 
himself  took  to  his  publisher ;  and  also  that  he  had  206  copies 
delivered  to  his  order  in  sheets,  on  the  morning  of  the  fire,  which 
were  all  right  and  complete,  but  without  any  wrappers.  The  only 
evidence  as  to  whether  the  whole  number  had  been  printed,  was 
the  evidence  of  a  journeyman,  who  said  that  he  himself  worked 
off  250  copies  previous  to  the  fire,  and  that  there  were  two  other 
men  working  at  them  also. 

Wilde,  Serjt.,  for  the  defendant : 
As  to  the  work  and  labour,  the  question  will  be,  whether  the 
printing  was  all  done,  and  notice  given  to  the  defendant  to  fetch 
away  the  *copies  before  the  fire.    An  order  of  this  sort  is  an  entire       [  *109  ] 
order ;  and  till  the  whole  is  completed,  the  party  is  not  entitled  to 
recover  for  any  part  (2),  because  the  benefit  from  the  partial  delivery  ^ 
is  not  proj^ortionable. 

(1)  See  similar  decision  in  Aj^tpleby  the  reporter  did  not  so  understand  it, 

V.  Myers  (Ex.  Ch.  1867)  L.  H.  2  C.  P.  and  has  made  it  appear  to  be  otherwise 

651;  36  L.  J. C.  P.  331,  where  Black-  in  the  side-note:  L.  E.  2  C.  P.   at 

BUBN,  J.  {obiter)  says  that  the  plaintiff  p.  6d2. — B.  C. 

did  receive  payment  for    the    books  (2)  Oillett  v.  Mawmaiiy  1  Taunt.  137. 

whichhe  bad  actually  delivered,  though  <*  By  the  custom  of  trade,  a  printer  is 
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Adlard  Talfourd,  Serjt.,  for  the  plaintiffs  : 

BOOTH.  After  the  work  is  done,  the  subject-matter  remains  at  the  risk  of 

the  proprietor.  In  Mawman  v.  GUlett  (i),  a  question  arose  as  to  a 
custom  of  the  trade  under  similar  circumstances,  but  the  parties 
setting  it  up  failed  in  establishing  it,  and  therefore  the  dealing  of 
the  parties  in  the  present  case  will  fall  under  the  general  law. 

TiNDAL,  Ch.  J.  (to  the  jury) : 

As  to  the  work  and  labour,  the  defendant  sets  up  in  answer  to  the 
claim,  that  there  was  an  agreement  between  him  and  the  plaintiffs, 
by  which  the  plaintiffs  contracted  to  print  a  work,  and  were  not  to 
be  paid  till  the  whole  was  delivered.  In  answer  to  that  the 
plaintiffs  say,  admitting  that  the  agreement  was  so,  as  to  210 
copies,  they  did  actually  deliver  them  to  the  defendant ;  and  as  to 
540,  they  say  they  were  all  printed  and  completed,  and  ready  for 
delivery,  when  a  fire  broke  out  and  consumed  them.  The  question 
will  be,  whether  upon  the  evidence  you  are  satisfied  that  all  were 
printed,  or  whether  the  fire  took  place  while  the  press  was  set^  and 
before  the  whole  was  printed  off. 

Verdict  for  the  plaintiff  for  the  amount  of  the  hiU  oj 
excliangey  and  for  tlie  defendant  as  to  the  other 
part  of  the  demand. 


1835.  DEFEIES  V.  DAVIS,  Widow. 

^^^^'  (7  Car.  &  p.  112-115.) 

[112]  In  an  action  for  slander,  the  plaintiff  may  give  evidence  of  any  thing  that 

the  defendant  afterwards  said,  that  goes  to  show  malice  in  the  defendant, 
provided  that  it  cannot  be  the  subject  of  another  action ;  therefore  the 
plaintiff  may  give  evidence  that  the  defendant  repeated  the  same  words  at  a 
subsequent  time,  or  spoke  on  the  subject  of  this  action,  but  cannot  go  into 
evidence  of  other  words  subsequentiy  spoken,  if  those  words  may  be  the 
subject  of  another  action. 

On  the  trial  of  an  action  for  slander,  the  plaintiff  may  go  into  evidence  to 
show  that  he  had  recovered  in  a  previous  action  for  slander  against  the 
defendant's  son,  and  that  after  the  trial  of  that  action,'  he  sent  to  the 
defendant's  attorney  to  compromise  the  present  action. 

Slander.     The  declaration,  which  consisted  of  only  one  count, 

[  ♦us  ]       stated,  that  the  defendant  spoke  of  the  plaintiff  *certain  words, 

iinputmg  that  the  plaintiff  had  stolen  a  sovereign.   Plea,  Not  guilty. 

not  entitled  to  recover  for  printing  a      delivered." 

work,  until  the  whole  is  completed  and  (1)  11  B.  B.  597  (1  Taunt  325). 
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Talfourd,  Serjt.,  for  the  plaintiff,  proposed  to  call  witnesses  to      Dbfribs 
prove  that  the  defendant  had  spoken  other  words  of  the  plaintiff       davis. 
sabsequently  to  the  speaking  of  the  words  which  were  the  subject 
of  the  present  action. 

Bompas,  Serjt.,  for  the  defendant : 

I  submit  that  this  evidence  is  not  receivable.  These  words  may 
be  the  subject  of  another  action,  and  therefore  ought  not  to  be 
given  in  evidence  in  this  cause.  I  believe  that  Lord  Abingbr  and 
Mr.  Justice  Patteson  have  both  rejected  evidence  of  this  kind. 

Talfourd,  Serjt. : 

I  apprehend  that  this  evidence  is  admissible  to  prove  the  malicious 
motives  of  the  defendant,  and  to  show  that  she  was  really  actuated 
by  vindictive  feeling  towards  the  plaintiff. 

TiNDAL,  Ch.  J. : 

Tou  may  show  any  thing  that  is  evidence  of  malice,  but  you  must 
not  show  any  thing  that  would  be  the  subject  of  another  action.  It 
has  been  a  very  usual  course  of  late  to  restrict  the  evidence  in  that  way ; 
and  there  is  good  sense  in  so  doing,  as  the  jury  ought  not  to  mix  up 
the  words  in  question  with  other  words,  in  considering  the  amount 
of  damages.  I  will  receive  any  evidence  of  a  repetition  of  the  same 
words  ;  so,  if  you  have  any  other  words  which  show  an  animus,  not 
by  separate  slander,  but  by  a  repetition  of  this  slander,  or  by  other 
words,  which  show  the  same  train  of  thought,  I  will  admit  the 
evidence.  Any  thing  that  shows  a  continuance  of  rankling  malice 
on  the  part  of  the  defendant  may  be  received. 

Talfourd,  Serjt. :  [  ni  ] 

We  will  give  evidence  of  what  the  defendant  said  about 
this  action. 

TiNDAL,  Ch.  J.  : 

Undoubtedly,  any  thing  that  she  has  said  respecting  this  action 
is  admissible. 

A  witness  was  called  to  prove  what  the  defendant  had  said 
respecting  this  action. 

49—2 
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Defbies  It  appeared  that  there  had  been  an  action  for  slander  brought  by 

Davis.       ^^^  present  plaintiff  against  the  defendant's  son,  and  that,  after  a 

verdict  had  been  returned  for  the  plaintiff,  Mr.  Serjt.  Wilde,  as 

counsel  for  the  plaintiff,  had  made  a  proposal  to  Mr.  Addphus,  the 

counsel  for  the  then  defendant. 

Oreavea,  for  the  plaintiff,  proposed  to  ask  the  clerk  of  the 
plaintiff's  attorney  the  following  question:  "Did  you  hear  the 
conversation  between  Mr.  Serjt  Wilde  and  Mr.  Addphus  after  the 
last  trial?" 

BompaSf  Serjt. : 
I  must  object  to  that  question. 

Talfourd,  Serjt. : 

We  do  not  propose  to  ask  what  the  conversation  was,  but  whether, 
in  consequence  of  it,  the  witness  went  to  the  attorney  of  the  present 
defendant. 

TiNDAL,  Ch.  J. : 

I  think  you  may  do  that. 

The  question  was  put,  and  the  witness  stated  that  he  went  to  the 
attorney  of  the  present  defendant,  and  made  a  proposition. 

Oreaves  : 
What  was  that  proposition  ? 

Boinpas,  Serjt. : 

I  object  to  that.  It  was  a  proposal  for  a  compromise,  and 
is  therefore  not  admissible. 

TiNDAL,  Ch.  J. : 

I  think  that  it  is  evidence  in  this  way — ^it  tends  to  show  that  the 
[  *115  ]  plaintiff  was  not  vexatiously  ^prosecuting  this  action,  but  was  willing 
to  settle  the  matter  ;  and  it  therefore  goes  to  prevent  any  observa- 
tion which  you  might  otherwise  make  to  the  jury  on  the  plaintiff's 
persevering  in  this  action  after  obtaining  a  verdict  in  the  former 
action. 

The  proposal  was  proved. 

Verdict  for  the  phnntiff. 
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GTJTTERIDGE  and  Others  v.  MUNYARD  and  Another. 

(7  Car.  &  P.  129—134 ;  S.  C.  1  Moody  &  Rob.  334.)  (1)  I8.S4. 

Where  a  very  old  houso  is  demised,  with  the  usual  covenants  to  repair         ^'<'*«  7. 
and  yield  up  in  repair,  it  is  not  meant  that  the  house  should  be  restored  in  T^-i 

an  improved  state,  or  that  the  consequences  of  the  elements  should  be         ^        -I 
averted ;  but  the  tenant  has  the  duty  of  keeping  the  house  in  the  state  in 
which  it  was  at  the  time  of  the  demise,  by  the  timely  expenditure  of  money 
and  care. 

In  constniing  a  covenant  not  to  carry  on  any  offensive  trade  or  business 
on  premises  demised,  much  will  depend  on  the  situation  of  the  premises ; 
and  in  construing  such  a  covenant,  it  is  particularly  worthy  of  consideration 
whether  such  trade  as  that  complained  of  was  carried  on  there  at  the  time 
of  the  demise ;  and,  semble,  that  a  trade  carried  on  there  at  the  time  of  the 
demise  would  not  be  within  the  covenant. 

Issue  directed  by  the  Lord  Chancellor.  The  declaration  stated, 
that,  on  the  16th  day  of  October,  1808,  a  certain  indenture  was 
made  between  John  Staley  of  the  one  part,  and  James  Daniell  of 
the  other  part,  by  which  the  said  John  Staley  did  demise  to  the  said 
James  Daniell  a  certain  copyhold  or  customary  messuage  or  tene- 
ment situate  at  Hampstead,  called  the  Chicken  House,  then  divided 
into  two  dwellings,  and  then  or  late  in  the  tenure  or  occupation  of 

Benjamin  Mackie  and Cooper,  their  under  tenants  or  assigns, 

with  all  the  out-buildings,  yards,  gardens,  and  appurtenances 
thereunto  adjoining  and  belonging,  for  the  term  of  twenty-one 
years,  at  a  yearly  rent  of  501.  payable  quarterly ;  and  that  the  said 
James  Daniell  ''  did  thereby  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree  to  and  with  the 
said  John  Staley,  his  heirs  and  assigns,  amongst  other  things  in 
manner  following,  (that  is  to  say),  that  he  the  said  James  Daniell, 
his  executors,  administrators,  or  assigns,  should  and  would  from 
time  to  time,  and  at  all  times  during  the  continuance  of  this  demise, 
at  his  and  their  own  proper  costs  and  charges,  well  and  sufficiently 
repair,  uphold,  support,  maintain,  glaze,  tile,  pave,  scour,  amend, 
and  keep  the  said  messuage  or  tenement  and  other  the  buildings 
and  the  windows,  sashes,  tilings,  pavements,  sinks,  gutters  thereof, 
and  all  other  the  premises  with  the  appurtenances  thereby  demised, 
in,  by,  and  *with  all  and  all  manner  of  needful  and  necessary  [  *130  ] 
reparations  and  amendments  whatsoever  ;  and  should  and  would  at 
the  end  or  other  sooner  determination  of  the  said  demise  leave, 
surrender,  and  yield  up  unto  the  said  John  Staley,  his  heirs  and 
assigns,  the  said  messuage  or  tenement,  and  all  and  singular  other 
the  premises  with  the  appurtenances  thereby  demised,  so  well  and 

(1)  Lister  v.    Lane  [1893]   2   Q.    B.  212,    215,    216,    62  L.  J.   Q.   B.  583, 
69L.  T.  176,  C.  A. 
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GuTTKBiDGB  Sufficiently  repaired,  upheld,  supported,  maintained,  glazed,  tiled, 
MuNYARD.  paved,  scoured,  amended,  and  kept  as  aforesaid,  and  all  new  erec- 
tions, buildings,  and  improvements  that  should  or  might  be  made  in 
or  upon  the  said  premises  in  the  mean  time  (reasonable  use  and 
wear  thereof  in  the  mean  time  only  excepted) ;  and,  furthermore, 
that  he  the  said  James  Daniell,  his  executors,  administrators,  or 
assigns,  should  not  nor  would  at  any  time  during  the  continuance 
of  the  said  demise  carry  on,  or  permit  to  be  used,  exercised,  or 
carried  on,  any  noisome  or  offensive  trades  or  business  in  or  upon 
the  said  demised  premises  or  any  part  thereof,  as  by  the  said  inden- 
ture, reference  being  thereunto  had,  will  more  fully  appear."  The 
declaration  then  stated  an  assignment  of  the  term  to  Francis 
Jonathan  Bobotham,  and  then  went  on  to  aver,  that,  before  and  at 
the  time  of  the  expiration  of  the  said  lease,  default  had  been  and 
was  made  in  the  due  observance  and  performance  of  the  said 
covenants  on  the  part  of  the  lessee  contained  in  the  said  lease,  in 
this,  "  to  wit,  that  the  said  James  Daniell,  his  executors,  adminis- 
trators, and  assigns,  and  the  said  Francis  Jonathan  Bobotham,  did 
not  nor  would  from  time  to  time  and  at  all  times  during  the 
continuance  of  the  said  demise,  at  his  and  their  own  proper  costs 
and  charges,  well  and  sufficiently  repair,  uphold,  support,  maintain, 
glaze,  tile,  pave,  scour,  amend,  and  keep  the  said  messuage  or  tene- 
ment and  other  the  buildings  and  the  windows,  sashes,  tilings, 
pavements,  sinks,  gutters  thereof,  and  all  other  the  premises  with 
the  appurtenances  by  the  said  indenture  demised,  in,  by,  and  with 
all  and  all  manner  of  needful  and  necessary  reparations  and  amend- 
[  'isi  ]  ments;  nor  did  nor  would  at  the  end  of  the  said  demise  *leave, 
surrender,  and  yield  up  the  said  messuage  or  tenement,  and  all  and 
singular  other  the  premises  with  the  appurtenances  by  the  said 
indenture  demised,  so  well  and  sufficiently  repaired,  upheld,  sup- 
ported, maintained,  glazed,  tiled,  paved,  scoured,  amended,  and 
kept  as  aforesaid,  and  all  new  erections,  buildings,  and  improvements 
made  in  or  upon  the  said  premises  in  the  mean  time  (reasonable 
use  and  wear  thereof  in  the  mean  time  only  excepted)  according  to 
the  true  intent  and  meaning  of  the  said  indenture,  but  wholly 
neglected  and  refused  so  to  do ;  and  wrongfully  suffered  and  per- 
mitted the  said  demised  premises  to  be  and  continue,  and  the  same 
were  from  a  certain  time,  to  wit,  from  the  20th  day  of  December, 
1808,  until  the  expiration  of  the  said  term,  out  of  repair  and  in  a 
bad  and  dilapidated  state,  order,  and  condition,  and  wholly  neglected 
and  refused  to  leave,  surrender,  and  yield  up  the  same  according  to 
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the  said  covenant  in  that  behalf.  And  also  in  this,  to  wit,  that  the  Guttebidgb 
said  Jaraes  Daniell,  his  executors,  administrators,  and  assigns,  did  muktard 
daring  the  continuance  of  the  said  demise,  that  is  to  say,  in  the 
first  year  and  in  all  the  respective  subsequent  years  of  the  said 
term,  carry  on  and  permit  to  be  used,  exercised,  and  carried  on 
certain  noisome  and  offensive  trades  and  businesses,  that  is  to 
say,  the  businesses  or  trades  of  a  fishmonger,  dyer,  butcher,  ass- 
keeper,  cow-keeper,  and  pig-killer,  in  and  upon  the  said  demised 
premises,  contrary  to  the  true  intent  and  meaning  of  the  said 
indenture." 

Fleas :  First,  that  the  lessee  and  his  assigns  did  repair  (exactly 
following  the  words  of  the  first  breach) ;  second,  that  they  did  not 
nor  did  either  of  them  carry  on  any  offensive  trades  or  businesses. 

There  were  other  issues ;  but  as  they  were  rendered  immaterial 
by  the  finding  of  the  jury  upon  these  two,  and  no  verdict  was  given 
on  them,  it  is  unnecessary  to  state  them. 

The  lease,  which  was  dated  Nov.  16,  1808,  was  put  in  *and  read.       [  *132  ] 
The  covenant  to  repair  was  exactly  as  it  is  stated  in  the  declara- 
tion, as  was  the  covenant  not  to  carry  on  any  offensive  trades  or 
businesses. 

It  appeared  that  the  principal  subject  of  the  demise,  which  was 
a  house  called  the  Chicken  House,  was  a  very  old  house,  which  all 
the  witnesses  stated  to  have  been  built  a  great  number  of  years 
ago;  and  they  described  it  as  being  in  a  very  dilapidated  state, 
and  that  some  of  the  window  frames  were  100  years  old.  It  also 
appeared  that  the  repair  of  the  premises  had  been  much  neglected. 
It  was  also  proved  that  at  the  back  of  this  house  there  had  been 
at  one  time  a  number  of  huts,  which  were  inhabited  by  brickmakers, 
and  were  worth  about  51.  a  year  each,  but  that  afterwards  they 
were  taken  down  and  some  cottages  built  instead. 

To  show  the  carrying  on  of  offensive  trades  and  businesses,  it 
was  proved  that  a  person  named  Tibbald  kept  cows  and  pigs  on 
part  of  the  premises,  and  that  he  killed  pigs  there  every  week ;  and 
it  was  proved  that  on  another  part  of  the  premises  a  butcher  killed 
sheep;  and  the  witnesses  spoke  of  the  smell  of  the  pig-sties  as 
a  great  nuisance.  It  was  further  proved,  that  on  another  part  of 
the  premises  a  person  named  Marryatt  kept  five  asses,  which  he 
let  out  to  hire ;  and  one  of  the  witnesses  spoke  of  the  smell  of  the 
ass-stalls  as  being  offensive,  and  that  he  had  been  annoyed  by 
bugs  and  other  vermin  which  he  believed  to  have  come  from  the 
{^sses.    It  also  appeared,  that  at  the  time  of  the  granting  of  thQ 
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GuTTKRinoK  lease  Mr.  Cooper  kept  cows  and  pigs  on  the  premises,  and  that  he 
MiTNYARD.    was  at  that  time  in  the  habit  of  killing  pigs  in  the  yard. 

TiNDAL,  Ch.  J.  (in  summing  up) : 

The  first  question  in  this  case  is,  whether  these  premises  have 
been  properly  repaired ;  and  the  second  question  is,  whether  any 
noisome  or  offensive  trade  or  business  has  been  carried  on  upon 
the  premises ;  and  you  will  have  to  say  whether  or  not  the  tenant 
has  substantially  kept  these  covenants  or  has  broken  them.  You 
[  *133  J  had,  perhaps,  better  consider  the  ^covenant  respecting  the  trades 
first.  The  construction  of  this  covenant  must  depend  much  on  the 
situation  of  the  premises,  and  I  think  you  ought  to  make  all  fair 
allowances  without  straining  the  construction  of  the  covenant.  It 
is,  with  respect  to  the  construing  of  this  covenant,  particularly 
worthy  of  consideration,  whether  any  such  trades  were  carried  on 
upon  the  premises  at  the  time  of  the  granting  of  the  lease.  It  is 
in  evidence  that  Mr.  Cooper  carried  on  the  pig-killing  business 
there  at  the  time  when  the  lease  was  granted,  and  it  can  therefore 
scarcely  be  thought  that  this  trade  could  come  within  the  covenant ; 
and,  as  to  the  asses,  you  will  say  whether  their  being  kept  amounts 
to  the  carrying  on  of  a  trade  or  business  on  the  premises.  The 
great  question,  however,  is,  I  think,  as  to  the  repairs;  and  you 
will  say  whether  you  think  that  this  covenant  has  been  substan- 
tially kept.  If  it  has  not,  you  will  find  for  the  plaintiff;  but  if 
you  find  that  it  has  been  substantially  kept,  you  will  find  for  the 
defendant.  The  main  subject  of  the  demise  is  an  old  house. 
Now,  when  a  very  old  building  is  demised,  it  is  not  meant  that 
it  should  be  restored  in  an  improved  state,  nor  that  the  conse- 
quences of  the  elements  should  be  averted:  but  the  tenant  has 
the  duty  of  keeping  it  as  nearly  as  may  be  in  the  state  in  which 
it  was  at  the  time  of  the  demise  by  the  timely  expenditure  of  money 
and  care.  You  will  therefore  consider  whether,  making  every  fair 
allowance,  the  Chicken  House  was  or  was  not  kept  in  repair. 

The  jury  found  that  the  tenants  had.  substantially  kept 
the  covenant  to  repair,  and  that  the  lessee  had 
not  permitted  any  noisome  or  offensive  trades  or 
businesses  to  be  carried  on, 

[  134  ]  An  application  was  afterwards  made  to  the  Lord  Chancellor  for 

a  new  trial,  on  grounds  not  at  all  affecting  the  points  of  law  laid 
down  by  the  learned  Lord  Chief  Justice, 
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DOE  D.  WHEELER  v.  GIBBONS.  isas. 

_                      V                                                              March  2, 
(7  Car.  &  P.  161—162.)  

A.,  being  the  owner  of  a  copyhold,  made  a  conditional  surrender  of  it,  in        [  ^^^  ] 
the  year  1826,  to  W.,  to  secure  money  lent.     In  1832  A.  sold  the  copyhold 
to  G.,  and  made  a  surrender  of  it  to  him  absolutely.    In  1833  G.  was 
admitted  tenant ;  and,  in  1834,  W.  was  also  admitted  tenant.    Held,  that,  on 
ejectment  brought  by  W.,  he  was  entitled  to  recover. 

Ejectment  for  a  copyhold  cottage  and  premises  at  Warfield. 

It  appeared  that  the  premises  had  originally  belonged  to  Stephen 
Beal,  who  had,  in  the  year  1826,  mortgaged  them,  with  other 
premises,  to  the  lessor  of  the  plaintiff  for  400Z. ;  and  that  Beal 
had,  in  the  year  1826,  made  a  conditional  surrender  of  them  to 
the  lessor  of  the  plaintiff  to  secure  that  sum. 

It  further  appeared,  that,  in  November,  1882,  the  premises  were 
bought  at  auction  by  the  defendant ;  *after  which  they  were  sur-  [  *162  ] 
rendered  by  Beal  to  the  defendant,  who  was  admitted  tenant  of 
them  on  the  17th  of  May,  1888.  The  lessor  of  the  plaintiff  was 
admitted  tenant  on  the  14th  of  July,  1884,  upon  the  conditional 
surrender  made  in  the  year  1826. 

Talfourdy  Serjt.,  for  the  lessor  of  the  plaintiff: 

The  surrender  of  the  year  1826  gave  the  lessor  of  the  plaintiff  a 
complete  title  to  recover,  and  the  admission  was  quite  unnecessary. 
A  tenant  of  a  copyhold  has  a  complete  title  before  admission  as 
against  every  one  but  the  lord.  That  was  decided  in  the  case  of 
HoUfast  V.  Clapham(i).  I  submit,  also,  that  Mr.  Beal  having 
surrendered  to  the  use  of  the  lessor  of  the  plaintiff,  a  surrender 
by  him  to  the  use  of  the  defendant  was  wholly  inoperative;  and, 
as  the  admittance  by  the  lord  of  the  lessor  of  the  plaintiff  in  1884 
had  relation  back  to  the  time  of  the  surrender,  the  lessor  of  the 
I^laintiff  has  a  perfect  title,  even  against  the  lord. 

Park,  J.,  directed  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
(1)  1  R.  R.  309  (1  T.  R.  600). 
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1835. 
March  3. 

[163] 


VINES,  Gent.  v.  SERELL. 

(7  Car.  &  P.  163.) 

If,  in  an  action  for  libel,  the  defendant,  by  his  pleading,  admits  the  publi- 
cation, the  plaintiff  is  still  at  liberty  to  show  the  manner  of  the  publication, 
with  a  view  to  the  amount  of  damages  ( 1 ). 

Libel.  There  was  no  plea  of  the  general  issue,  but  a  plea  of 
justification.     Replication,  de  injiuid. 

The  alleged  libel  was  a  pamphlet,  published  by  the  defendant ; 
but  the  declaration  also  stated  a  placard  which  had  been  likewise 
published  by  the  defendant. 

To  prove  the  posting  of  the  placard,  a  bill-sticker,  named  Eeip, 
was  called. 

LudloiVy  Serjt.,  for  the  defendant : 
As  there  is  no  plea  of  the  general  issue,  this  evidence  is  not 
receivable.    By  the  plea  these  publications  are  all  admitted. 

Park,  J. : 

The  publication,  no  doubt,  is  admitted ;  but  I  think  that  the 
plaintiff  may  show  the  manner  of  the  publication,  with  a  view  to 
the  amount  of  the  damages. 

The  evidence  was  received. 

Verdict  for  the  plaintiff.     Damages  40/. 


1835. 
March  6. 

[  169  1 


ELLIS,  Clerk,  v.  CHINNOCK. 

(7  Car.  &  p.  169—170.) 

If  a  person  has  bought  a  horse  with  a  warranty,  which  has  been  broken, 
and  he  tenders  the  horse  back  to  the  seller,  who  refuses  to  receive  it,  the 
buyer  is  entitled  to  keep  the  horse  for  a  reasonable  time,  till  he  can  fairly  sell 
it,  and  may  recover  against  the  seller  for  keeping  the  horse  during  that  time. 

Assumpsit  on  a  warranty  that  a  horse  sold  by  the  defendant  to 
the  plaintiff  was  ''sound,  free  from  vice,  and  quiet  in  harness.'' 
Breach,  that  the  horse  was  "  not  quiet  in  harness."  Pleas  :  first, 
Non-assumpsit;  second,  that  the  horse  "was  quite  in  harness;*' 
concluding  to  the  country. 

The  horse  was  sold  by  the  defendant's  son  to  the  plaintiff  on  th^ 
7th  of  May,  1834. 

Evidence  was  given  of  the  warranty,  and  that  the  horse  was  not 

quiet  in  harness ;  and  it  appeared,  that,  on  the  30th  of  May,  1834, 

(1)  **The  jury  in  assessing  damages  time   they  give  their   verdict":   per 

are  entitled  to  look  at  the  whole  con-  Lord  Esher,  M.  B.    J*rae(l  v.  Graham 

duct  of  the  defendant  from  the  time  (1889)  24  Q.  B.  Div.  53,  55,  59  L.  J, 

the  libel  was  published  down  to  the  Q.  J3.  230, 
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the  plaintiff  tendered  back  the  horse  to  the  defendant,  as  not  being 
quiet  in  harness,  and  that  the  defendant  refused  to  receive  it.  It 
was  proved  that  the  horse  was,  on  the  30th  of  May,  1834,  placed  at 
livery  at  the  "  Horse  &  Jockey  Inn,"  at  Reading,  and  remained  there 
till  Reading  Fair,  which  was  on  the  25th  of  July,  when  it  was  sold. 
The  plaintiff  sought  to  recover  the  difference  in  price  between  the 
sum  of  31Z.  10^.,  paid  by  him  to  the  defendant  as  the  price  of  the 
horse,  and  the  sum  of  172.,  at  which  it  was  sold  at  Reading  Fair ; 
and  also  a  sum  of  61.  15a.  Ud,  paid  for  the  keep  of  the  horse  at  the 
"  Horse  &  Jockey  Inn  "  during  the  time  it  stood  there. 

CoLERiDaE,  J.  (in  summing  up) : 

With  respect  to  the  *keep  of  the  horse,  I  am  of  opinion,  that,  if  a 
person  has  bought  a  horse  with  a  warranty,  which  has  been  broken, 
and  he  tenders  the  horse  to  the  seller,  and  the  seller  refuses  to 
receive  it  back,  the  buyer  is  entitled  to  keep  it  a  reasonable  time 
till  he  can  sell  it,  and  for  that  time  he  may  against  the  seller  recover 
the  expense  of  keeping  it ;  but  he  must  not  keep  it  as  long  as  he 
chooses.  All  that  he  is  allowed  to  do  is  to  keep  it  for  a  reasonable 
time  till  he  can  fairly  sell  it,  and  for  that  time  he  ought  to  be 
allowed  for  keeping  it.  If  you  think  that  keeping  the  horse  from 
the  80th  of  May  till  the  25th  of  July  was  keeping  it  for  a  reasonable 
time,  you  ought  to  allow  the  sum  of  61,  ISs.  lid.  which  is  claimed. 
If  it  was  a  good  thing  for  the  sale  of  the  horse  to  keep  it  till 
Reading  Fair,  you  will  find  your  verdict  for  the  amount  claimed ; 
but,  if  you  think  the  horse  ought  to  have  been  sold  within  a  week 
or  a  fortnight,  or  some  other  short  time,  you  will  deduct  so  much 
of  the  claim  as  goes  beyond  that  time. 

Verdict  far  the  plaintiff  for  the  whole  amount  claimed. 


Ellis 

r. 

Chinnock. 


[  ♦170  ] 


DRINKWATER  v.  PORTER. 

(7  Car.  &  P.  181—182.) 

On  an  issue  joined,  whether  a  certain  place  situate  on  the  bank  of  a  river 
is  a  public  landing-place  for  aU  the  King's  subjects,  evidence  may  be  given 
of  reputation  that  it  is  not  a  public  landing-place. 

Tbbspass  for  taking  plaintiff's  weights  and  scales.  Pleas :  first,  Not 
guilty ;  second,  that  they  were  incumbering  the  defendant's  close, 
and  therefore  he  removed  them.  Replication — that  there  was  a 
public  landing-place  from  the  river  Avon  over  the  place  in  question 
for  all  the  King's  subjects,  and  that  the  plaintiff  had  placed  the  goods 
there  for  the  purposes  of  landing.     Rejoinder,  traversing  the  right. 


1935. 
March  11. 

[181] 


7.S0 
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Drink- 
water 

V. 
PORTBR. 


[182] 


1835. 
April  2. 

[  213  ] 


It  appeared  that  the  place  in  question  was  a  small  piece  of  groand 
between  the  turnpike  road  leading  from  Evesham  to  Pershore  and 
the  river  Avon,  and  was  a  landing-place  for  the  boats  and  barges 
navigating  the  river. 

The  defendant  alleged  that  it  was  a  private  landing-place  belong- 
ing to  him,  and  had  belonged  to  his  ancestors.  Among  other 
testimony,  he  called  a  witness,  who  was  asked  whether  he  had  not 
heard  from  old  deceased  persons  that  it  was  the  private  landing- 
place  of  the  defendant  and  his  uncle,  who  had  it  before  him. 

Talfourd,  Serjt.,  for  the  plaintiff,  objected  that  the  question 
could  not  be  put.  Beputation  is  evidence  of  public  rights,  but  not 
against  them. 

Coleridge,  J. : 

Surely  there  can  be  no  distinction.  If  it  be  evidence  to  establish 
a  public  right,  it  must  be  admissible  to  show  that  the  public  have 
not  that  right.  If  you  can  prove  that  there  was  a  reputation  that 
there  was  a  public  way,  can  you  not  prove  that  there  was,  on  the 
contrary,  a  reputation  that  there  was  not  a  public  way  there  ?  It 
would  be  very  hard  if  it  were  not  so.    I  shall  receive  the  evidence. 

The  examination  was  thereupon  continued,  and  farther  evidence 
was  given  of  reputation  against  the  public  right. 

Verdict  for  the  plaintiff . 

In  the  ensuing  Term  Mavle  obtained  a  rule  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence  ;  which  rule  was, 
after  argument,  discharged. 


REX  V.  IVENS(l). 

(7  Car.  &  P.  213—221.) 

An  indictment  lies  against  an  innkeeper,  who  refuses  to  receive  a  guest, 
he  haying  room  in  his  house  at  the  time ;  and  it  is  not  necessary  for  the 
guest  to  tender  the  price  of  his  entertainment,  if  his  rejection  \b  not  on  that 
ground.  And  it  is  no  defence  for  the  innkeeper,  that  Uie  guest  was  travel- 
ling on  a  Sunday,  and  at  an  hour  of  the  night  after  the  innkeeper's  family 
had  gone  to  bed;  nor  is  it  any  defence  that  the  guest  refused  to  tell  his 
name  and  abode,  as  the  innkeeper  had  no  right  to  insist  upon  knowing  thoee 
particulars;  but  if  the  guest  come  to  the  inn  drunk,  or  behavee  in  an 
indecent  or  improper  manner,  the  innkeeper  is  not  bound  to  receive  him. 

Indictment  against  the  defendant,   as  an  innkeeper,  for  not 

receiving  Mr.   Samuel  Probyn  Williams  as  a  guest  at  his  inn, 

(1)  Cited  and  commented  on  (under      M.  &  W.  269,   276 ;    and  see  A.  v. 
the  name  of  R.   v.   Jones)  by    Lord      Rymer  (1877)  2  Q.  B.  D.  136.— B.  C. 
"Abinobk  in  FtU  v.   Kniyht  (1841)  8 
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and  also  for  refusing  to  take  his  horse.  The  first  coont  of  the 
indictment  averred  that  the  prosecutor  had  offered  to  pay  a  reason- 
able sum  for  his  lodgings ;  and  the  first  and  second  counts  both 
stated  that  there  was  room  in  the  inn.  The  third  count  omitted 
these  allegations,  and  also  omitted  all  mention  of  the  horse.  The 
fourth  count  was  similar  to  the  third,  but  in  a  more  general 
form  (1).    Plea,  Not  guilty. 


Hex 

IVENS. 


(1)  As  the  form  of  an  indictment  for 
this  offence  is  not  to  be  found  in  any 
of  the  printed  collections,  we  have 
subjoined  it : 

Monmouthshire,  to  wit :  The  jurors 
for  our  lord  the  King  upon  their  oath 
present,  that  before  and  at  the  time 
next  herein  mentioned,  ^^Thomas 
lyens,  late  of  the  parish  of  Chepstow, 
in  the  county  of  Monmouth,  labourer, 
was  an  innkeeper,  and  d^d  keep  a 
common  inn  for  the  accommodation  of 
travellers,  that  is  to  say,  a  certain 
common  inn,  called  the  "  Bell  Inn," 
together  with  certain  stables  for  horses 
attached  to  the  said  inn,  and  which 
said  inn  and  stables  are  situate  in  the 
parish  and  county  aforesaid ;  and  that 
whilst  the  said  Thomas  Ivens  was  such 
innkeeper,  and  so  kept  the  said  inn 
and  stables  as  aforesaid,  to  wit,  on  the 
14th  day  of  April,  4  Will.  IV.,  at  the 
parish  of  Chepstow  aforesaid,  in  the 
said  county  of  Monmouth,  one  Samuel 
Probyn  Williams,  then  and  there  being 
a  traveller,  came  to  a  certain  outer 
door  of  the  said  inn,  such  outer  door 
then  and  there  being  a  usual  door  of 
entrance  unto  the  said  inn  for  travel- 
lers and  other  persons,  and  then  and 
there  required  the  said  Thomas  Ivens 
to  suffer  and  permit  the  said  Samuel 
Probyn  Williams  to  enter  and  to  stay, 
and  to  lodge  at  the  said  inn,  for  and 
during  the  night  of  the  same  day,  and 
to  suffer  and  permit  a  certain  horse 
upon  which  the  said  Samuel  Probyn 
Williams  then  and  there  rode,  to  enter, 
stay,  and  lodge  in  the  said  stables  for 
and  during  the  time  aforesaid,  f  And 
that  the  said  Samuel  Probyn  Williams 
was  then  and  there  ready  and  willing, 
and  then  and  there  offered  the  said 
Thomas  Ivens  to  pay  him  a  reasonable 
tium  of  money  for  such  lodging  for 


himself  the  said  Samuel  Probyn  Wil- 
liams, and  his  said  horse.t  {And  that 
neither  was  the  said  inn,  nor  were  the 
said  stables,  at  the  time  of  such  appli- 
cation by  the  said  Samuel  Probyn 
Williams  as  aforesaid,  fully  occupied ; 
but  there  was  then  and  there  sufficient 
room  in  the  said  inn  for  the  accommo- 
dation and  entertainment  of  the  said 
Samuel  Probyn  Williams  therein;  and 
there  was  then  and  there  sufficient 
room  in  the  said  stable  for  the  accom- 
modation and  entertainment  of  the 
said  horse  therein,  for  and  during  the 
time  aforesaid.^  But  that  the  said 
Thomas  Ivens,  not  regarding  his  duty 
as  such  innkeeper,  did  not,  nor  would, 
at  the  said  time  when  he  was  so  re- 
quested as  aforesaid,  suffer  or  permit 
the  said  Samuel  Probyn  Williams  to 
enter  or  stay,  or  lodge  at  the  said  inn 
as  aforesaid,  during  the  time  aforesaid; 
nor  did  nor  would  the  said  Thomas 
Ivens,  at  the  said  time  when  he  was  so 
requested  as  aforesaid,  suffer  or  permit 
the  said  horse  of  the  said  Samuel 
Probyn  Williams,  upon  which  the  said 
Samuel  Probyn  Williams  rode  as 
aforesaid,  to  enter  or  stay,  or  lodge  in 
the  said  stables,  for  or  during  the  time 
aforesaid;  but  so  to  do  the  said 
Thomas  Ivens  then  and  there,  with- 
out any  sufficient  cause,  wholly 
neglected  and  refused,  to  the  great 
damage  of  the  said  S.  P.  W.,  to  the 
evil  example  of  all  persons  in  the  like 
case  offending,  and  against  '^'the  peace 
of  our  lord  the  King,  his  crown  and 
dignity. 

Second  count.  And  the  jurors  afore- 
said, upon  their  oath  aioresaid,  do 
further  present,  that  whilst  the  said 
Thomas  Ivens  was  such  innkeeper, 
and  so  kept  the  said  inn  and  stables  as 
aforesaid,  to  wit,  on  &c.,  &i  &c.,  the 


[  •2U,  I..  ] 


[  ♦216,  n.  ] 
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[2U] 
[  *216  ] 


It  was  opened  by  Whitmore,  for  the  prosecution,  that  the 
defendant  kept  the  **  Bell  Inn,"  at  Chepstow,  and  that  *the  prose- 
cutor Mr.  Williams  had  gone  there  on  horseback,  on  the  night  of 
Sunday  the  14th  of  April ;  and  that  the  defendant  and  his  wife  both 
refused  him  admittance  into  the  inn. 


f  ♦216  ] 


Godson,  for  the  defendant : 

Does  your  Lordship  think  that  an  indictment  lies  against  an 
innkeeper  for  refusing  to  receive  a  guest  ?  I  know  that  an  action 
may  be  brought  against  him  if  he  does  so ;  and  such  an  action  was 
brought  against  an  innkeeper  at  Lancaster  a  few  years  ago.  This 
is  only,  at  most,  a  private  injury  to  Mr.  Williams,  and  not  an 
offence  against  the  public. 

Coleridge,  J. : 

There  can  be  no  doubt  that  this  indictment  is  sustainable  in 
point  of  law.  Mr.  Serjeant  ^Hawkins  distinctly  lays  it  down  that 
an  indictment  lies  for  this  offence  (i). 


said  S.  P.  W.,  then  being  a  traveller, 
came  to  a  certain  outer  door,  &c.,  [as 
in  the  first  count] ,  omitting  the  words 
between  the  tt. 

The  third  count  was  similar  to  the 
second,  except  that  it  also  omitted  the 
allegation  between  X  |,  and  all  mention 
of  the  horse. 

Fourth  count.  And  the  j urors  afore- 
said, on  their  oath  aforesaid,  do  further 
present,  that  whilst  the  said  Thomas 
Ivens  was  such  innkeeper,  and  so  kept 
the  said  inn  as  aforesaid,  to  wit,  on 
&c.,  at  &c.,  the  said  S.  P.  W.  then  and 
there  being  a  traveller,  came  to  the 
said  inn,  and  then  and  there  required 
the  said  Thomas  Ivens  to  suffer  and 
permit  him  the  said  S.  P.  W.  to  enter 
and  to  stay,  and  to  lodge  at  the  said 
inn,  for  and  during  a  reasonable  time, 
for  the  rest  and  refreshment  of  him 
the  said  S.  P.  W.  in  the  said  inn.  And 
that  the  said  Thomas  Ivens,  not  re- 
garding his  duty  as  such  innkeeper, 
did  not  nor  would,  at  the  eaid  time 
when  ho  was  so  requested  as  last 
aforoimid,  suffer  or  pennit  the  said  S. 
P.  W.  to  enter  or  stay,  or  lodge  at  the 
said  inn  as  last  aforesaid,  during  the 


time  last  aforesaid;  but  so  to  do  the 
said  Thomas  Ivens  then  and  there, 
without  any  sufficient  cause,  wholly 
neglected  and  refused,  to  the  great 
damage  of  the  said  S.  P.  W.,  to  the 
evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and 
dignity. 

(1)  In  1  Curw.  Hawk.  p.  714,  it  is 
said,  *'  It  seems  also  to  be  dear,  that 
if  one  who  keeps  a  common  inn  refuse 
either  to  receive  a  traveller  as  a  guest 
into  his  house,  or  to  find  him  victuals 
or  lodging  upon  his  tendering  him  a 
reasonable  sum  for  the  same,  he  is  not 
only  liable  to  render  damages  for  the 
injury  in  an  action  on  the  case  at  the 
suit  of  the  party  grieved,  but  may  also 
be  indicted  and  fined  at  the  suit  of  the 
King.  Also  it  is  said,  that  he  may  bo 
compelled  by  the  constable  of  the  town 
to  receive  and  entertain  such  a  perron 
as  his  guest;  and  that  it  is  no  way 
material  whether  he  have  any  sign 
before  his  door  or  not,  if  he  make 
it  his  common  business  to  entertain 
passengers." 
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Godson :  Rkx 

My  friend,  Mr.  Whitmoi'ey  has  said  nothing  about  any  offer  of  the       Ivkns. 
price  of  the  entertainment,  which  Mr.  Serjt.  Hawkins  states  to  be 
necessary  to  sustain  an  indictment. 

GOLEBIDOE,  J. : 

There  may  be  facts  in  this  case  which  may  make  the  tender  of 
reward  unnecessary. 

Mr.  Samuel  Probyn  Williams  was  called.  He  said,  "  I  am  the 
clerk  of  Mr.  Charles  Holden  Walker,  the  solicitor  of  Newpoit.  On 
Sunday  night  the  14th  of  April,  at  a  few  minutes  before  12  o'clock, 
I  applied  for  admission  at  the  '  Bell  Inn,'  which  is  kept  by  the 
defendant.  I  had  applied  at  the  '  George,'  but  that  was  shut  up. 
At  the  *  Bell '  there  was  a  light  up  stairs,  in  the  room  over  the 
parlour.  I  asked  to  be  admitted,  and  the  defendant's  wife  said  the 
house  and  stables  were  both  full.  I  assumed  that  the  statement 
was  correct,  and  went  away  to  the  *  Beaufort  Arms,'  and  I  rode 
also  to  two  or  three  inns.  The  '  Beaufort  Arms '  was  shut  up, 
and  some  of  the  other  inns  had  no  stables.  I  returned  to  the 
'  Bell,'  and  I  told  the  defendant's  wife  that  I  knew  the  house  was 
not  full,  and  that  I  was  entitled  to  shelter  for  the  night,  and  I 
•insisted  on  it.  I  could  not  see  if  she  was  dressed,  but  I  believe  [  •si?  ] 
she  and  her  husband  were  in  bed.  She  asked  my  name,  and  I  said 
that  that  could  be  no  difference  to  her.  She  said  if  I  would  tell  my 
name,  she  would  ring  a  bell  for  one  of  the  servants.  I  told  her  my 
name  was  Williams.  She  asked  where  I  lived,  and  I  said  it  was  no 
difference  to  her.  I  afterwards  told  her  I  came  from  Newport.  She 
shut  down  the  window,  and  said  she  did  not  know  me,  and  should 
not  open  the  door.  I  knocked  my  stick  against  the  window  shutters, 
and  the  defendant  looked  out  at  the  up-stairs  window.  I  told  him 
if  the  house  was  full,  I  could  take  a  chair,  and  he  might  put  my 
horse  in  a  shed  which  I  knew  they  had  ;  and  I  also  knew  that  they 
had  twelve  stalls  of  stabling.  I  ^gain  urged  my  right  to  shelter, 
and  he  said  he  would  not  come  down  for  any  one."  In  his  cross- 
examination  he  said,  *^  It  was  near  one  o'clock  when  I  went  to  the 
defendant's  house  the  second  time.  Two  writs  were  to  be  executed 
at  Chepstow  on  the  Monday,  one  a  writ  of  trial,  and  another  a  writ 
of  inquiry,  and  I  was  to  be  there  on  Sunday  evening.  I  went  by 
way  of  Iledwick,  and  the  road  was  bad,  and  that  it  was  that  made 
me  so  late.   I  had  not  been  drinking.    I  at  first  objected  to  give  my 
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Rex  name;  and  when  I  did  give  it,  and  my  address,  I  might  have  added, 
ivEKs.  *  ^^d  ^ow  you  are  as  wise  as  you  were  before ; '  but  I  did  not  add 
the  words,  *  and  be  damned  to  you.'  I  did  not  offer  any  payment ; 
but  they  must  know  that  a  person  who  had  a  horse  could  pay.  I 
was  not'  angry.  I  got  shelter  two  miles  off,  and  I  was  near  two 
hours  in  Chepstow."  In  answer  to  a  question  put  by  the  leametl 
Judge,  he  said,  ''  There  was  no  objection  made  that  I  did  not  tender 
any  money." 

Godsouy  for  the  defendant : 

It  appears  to  me  to  be  rather  too  much  to  say  that  an  innkeeper 
is  bound  to  keep  his  house  open  till  12  o'clock  at  night  to  allow 
[  ♦218  ]  attorneys'  *clerks  to  travel  about  on  Sundays.  I  should  submit 
that  the  law  never  can  require  an  innkeeper  to  keep  open  his  house 
till  midnight,  more  especially  on  a  Sunday.  It  is  admitted  that 
the  prosecutor  did  not  tender  any  money  or  make  any  offer  of  pay- 
ment. And  further  it  will  be  proved,  that  the  prosecutor  conducted 
himself  so  as  to  be  unfit  for  admission  into  any  respectable  house. 
I  submit,  that  even  in  the  day-time  an  innkeeper  is  not  bound  to 
receive  a  guest  who  is  drunk  or  insolent,  or  who  swears  at  either 
him  or  his  wife.  And  if  in  this  case  it  is  shown  that  Mr.  Williams 
did  so,  that  will  be  an  answer  to  the  case.  In  addition  to  all  these 
facts,  it  appears  that  the  prosecutor  refused  to  tell  his  name.  This 
was  a  further  reason  why  the  defendant  should  not  admit  him  into 
his  house ;  for  if  innkeepers  were  compellable  to  admit  all  sorts  of 
suspicious  characters  into  their  houses  at  unseasonable  hours  of 
the  night,  there  would  be  a  great  probability  that  they  would  find, 
when  they  got  up  in  the  morning,  that  their  houses  had  been 
robbed. 

For  the  defendant,  Thomas  Price  was  called.  He  said,  ''  I  reside 
at  Chepstow,  opposite  to  the  '  Bell.'  In  April  last,  I  was  disturbed 
in  the  night ;  I  was  asleep,  and  I  heard  a  loud  noise  of  tapping  at  a 
door.  I  thought  it  at  my  house,  and  I  went  to  my  window.  I 
heard  Mrs.  Ivens  ask  a  person  his  name.  The  answer  was,  *  What 
is  that  to  you  about  my  name.'  Mrs.  Ivens  said,  '  At  such  a  late 
hour  I  want  to  know  your  name,  and  where  you  come  from.'  The 
person  replied,  '  If  you  must  know  my  name,  it  is  Williams,  and  I 
come  from  Newport ;  and  now  you  are  as  wise  as  you  were  before, 
and  be  damned  to  you.'  Mrs.  Ivens  then  shut  the  window.  I 
thought  the  person  was  either  drunk  or  mad."  In  his  cross- 
examination  this  witness  said,  ''I  believe  Mrs.  Ivens  said  the 
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person  was  no  gentleman.    It  quite  tarned  my  spirits  to  hear  snch        Bex 
a  bad  expression  as  he  used."  Ivens. 

Coleridge,  J.  (in  summing  up) :  [  219  ] 

The  facts  in  this  case  do  not  appear  to  be  much  in  dispute ;  and 
though  I  do  not  recollect  to  have  ever  heard  of  such  an  indictment 
having  been  tried  before,  the  law  applicable  to  this  case  is  this: 
that  an  indictment  lies  against  an  innkeeper,  who  refuses  to  receive 
a  guest,  be  having  at  the  time  room  in  his  house ;  and  either  the 
price  of  the  guest's  entertainment  being  tendered  to  him,  or  such 
circumstances  occurring  as  will  dispense  with  that  tender.  This 
law  is  founded  in  good  sense.  The  innkeeper  is  not  to  select  his 
guests.  He  has  no  right  to  say  to  one,  you  shall  come  mto  my  inn, 
and  to  another  you  shall  not,  as  every  one  coming  and  conducting 
himself  in  a  proper  manner  has  a  right  to  be  received ;  and  for  this 
purpose  innkeepers  are  a  sort  of  public  servants,  they  having  in 
return  a  kind  of  privilege  of  entertaining  travellers,  and  supplying 
them  with  what  they  want.  It  is  said  in  the  present  case,  that 
Mr.  Williams,  the  prosecutor,  conducted  himself  improperly,  and 
therefore  ought  not  to  have  been  admitted  into  the  house  of  the 
defendant.  If  a  person  came  to  an  inn  drunk,  or  behaved  in  an 
indecent  or  improper  manner,  I  am  of  opinion  that  the  innkeeper  is 
not  bound  to  receive  him.  You  will  consider  whether  Mr.  Williams 
did  so  behave  here.  It  is  next  said  that  he  came  to  the  inn  at  a 
late  hour  of  the  night,  when  probably  the  family  were  gone  to  bed. 
Have  we  not  all  knocked  at  inn  doors  at  late  hours  of  the  night, 
and  after  the  family  have  retired  to  rest,  not  for  the  purpose  of 
annoyance,  but  to  get  the  people  iip?  In  this  case  it  further 
appears,  that  the  wife  of  the  defendant  has  a  conversation  with  the 
prosecutor,  in  which  she  insists  on  knowing  his  name  and  abode. 
I  think  that  an  innkeeper  has  no  right  to  insist  on  knowing  those 
particulars ;  and  certainly  you  and  I  would  think  an  innkeeper  very 
impertinent,  who  asked  either  the  one  or  the  other  of  any  of  us. 
However,  the  prosecutor  gives  his  name  and  residence ;  and  sup- 
posing that  he  did  add  the  words  '^  and  be  damned  to  you,"  is  that  a 
sufficient  *rea8on  for  keeping  a  man  out  of  an  inn  who  has  travelled  I  ^^^o  ] 
till  midnight  ?  I  think  that  the  prosecutor  was  not  guilty  of  such 
misconduct  as  would  entitle  the  defendant  to  shut  him  out  of  his 
house.  It  has  been  strongly  objected  against  the  prosecutor  by  Mr. 
Godson,  that  he  had  been  travelling  on  a  Sunday.  To  make  that 
argument  of  any  avail,  it  must  be  contended  that  travelling  on  a 
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Rex  Sunday  is  illegal.  It  is  not  so,  although  it  is  what  ought  to  be 
ivBNs.  avoided  whenever  it  can  be.  Indeed  there  is  one  thing  which  shows 
that  travelling  on  a  Sunday  is  not  illegal,  which  is,  that  in  many 
places  you  pay  additional  toll  at  the  turnpikes  if  you  pass  through 
them  on  a  Sunday,  by  which  the  Legislature  plainly  contemplates 
travelling  on  a  Sunday  as  a  thing  not  illegal.  I  do  not  encourage 
travelling  on  Sundays,  but  still  it  is  not  illegal.  With  respect  to 
the  non-tender  of  money  by  the  prosecutor,  it  is  now  a  custom  so 
universal  with  innkeepers  to  trust  that  a  person  will  pay  before  he 
leaves  an  inn,  that  it  cannot  be  necessary  for  a  guest  to  tender 
money  before  he  goes  into  an  inn  ;  indeed,  in  the  present  case,  no 
objection  was  made  that  Mr.  Williams  did  not  make  a  tender ;  and 
they  did  not  even  insinuate  that  they  had  any  suspicion  that  he 
could  not  pay  for  whatever  entertainment  might  be  furnished  to 
him.  I  think,  therefore,  that  that  cannot  be  set  up  as  a  defence. 
It  however  remains  for  me  next  to  consider  the  case  with  respect  to 
the  hour  of  the  night  at  which  Mr.  Williams  applied  for  admission ; 
and  the  opinion  which  I  have  formed  is,  that  the  lateness  of  the 
hour  is  no  excuse  to  the  defendant  for  refusing  to  receive  the  prose- 
cutor into  his  inn.  Why  are  inns  established  ?  For  the  reception 
of  travellers,  who  are  often  very  far  distant  from  their  own  homes. 
Now,  at  what  time  is  it  most  essential  that  travellers  should  not 
be  denied  admission  into  the  inns  ?  I  should  say  when  they  are 
benighted,  and  when,  from  any  casualty,  or  from  the  badness  of  the 
roads,  they  arrive  at  an  inn  at  a  very  late  hour.    Indeed,  in  former 

[  *22l  ]  times,  when  the  roads  were  much  worse,  and  *were  much  infested 
with  robbers,  a  late  hour  of  the  night  was  the  time,  of  all  others,  at 
which  the  traveller  most  required  to  be  received  into  an  inn.  I 
think,  therefore,  that  if  the  traveller  conducts  himself  properly,  the 
innkeeper  is  bound  to  admit  him,  at  whatever  hour  of  the  night  he 
may  arrive.  The  only  other  question  in  this  case  is,  whether  the 
defendant's  inn  was  full.  There  is  no  distinct  evidence  on  the  part 
of  the  prosecution  that  it  was  not.  But  I  think  the  conduct  of  the 
parties  shows  that  the  inn  was  not  full ;  because,  if  it  had  been, 
there  could  have  been  no  use  in  the  landlady  asking  the  prosecutor 
his  name,  and  saying,  that  if  he  would  tell  it,  she  would  ring  for 
one  of  the  servants. 

Verdict— Guilty. 

Ajpros.  Pa^k,  J.,  sentenced  the  defendant  to  pay  a  fine  of  20«. 
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WELLS     V.    The     PKINCIPAL,     FELLOWS,    and 
SCHOLAKS  OF  JESUS  COLLEGE,   OXFOED. 

(7  Car.  &  P.  284.) 

On  an  issue  to  try  whether  a  farm  modus  of  21,  19s,  Sd.  was  payable  for 
a  certain  farm,  a  former  occupier  of  the  farm  cannot  be  asked  what  he  has 
heard  his  deceased  father  say  respecting  this  modtis,  although  his  father 
had  also  occupied  the  farm,  because  this  would  be  evidence  of  reputation 
of  a  fact. 

Issue  directed  by  Mr.  Baron  Alderson  (sitting  in  equity),  to  try 
whether  from  time  whereof  &c.,  a  farm  modus  of  82.  4«.  6d.  was 
payable  in  lieu  of  the  tithes  of  certain  lands  in  the  parish  of 
Tredington.  There  was  also  a  second  issue,  whether  a  like  farm 
inodus  of  2Z.  199.  Sd.  was  payable  for  a  farm  called  Nollans,  situate 
in  the  same  parish. 

On  the  part  of  the  plaintiff  a  witness  named  Gibbs  was  called. 
He  stated  that  he  had  occupied  the  farm  called  Nollans,  and  that 
he  had  always  paid  the  sum  of  2{.  19«.  8^2.  yearly,  as  a  modus ;  and 
that  his  father  had  occupied  that  farm  to  his  knowledge  for  16 
years,  and  continued  to  do  so  to  the  time  of  his  death,  which  took 
place  in  the  year  1792. 

Talfourd,  Serjt. : 

Have  you  ever  heard  your  father  say  any  thing  respecting  this 
modus  ? 

Alderson,  B.  : 

You  cannot  give  evidence  of  reputation  of  a  fact,  though  you  may 
of  a  custom.  This  is  a  mere  fact  of  a  payment.  What  his  father 
said  is  not  evidence. 

The  evidence  was  rejected. 


1836. 
March  9. 

[284] 


BAINES  V.  JEVONS. 

(7  Car.  &  P.  288—289.) 

In  an  action  for  the  price  of  a  fire-engine  sold  by  the  plaintiff  to  the 
defendant,  the  defendant  pleaded  the  Statute  of  Frauds,  and  the  plaintiff 
replied,  that  the  defendant  had  accepted  the  goods.  It  appeared  that  the 
defendant,  after  the  sale  of  the  fire-engine  to  him  by  the  plaintiff,  had 
taken  a  person  to  look  at  it,  and  had  mentioned  who  were  likdy  to  want  to 

50—2 


1836. 
March  12. 

[288] 
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Baihbs  buy  it,  and  that  to  another  person  the  defendant  said,  *'  I  know  what  I  am 

r.  going  to  do  with  it,"  and  that  to  a  third  he  said—"  I  have  a  oonoem  in 

Jevons.  ^Yie  engine : "  Held,  that  it  waa  for  the  jury  to  consider  on  this  evidence, 

whether  the  defendant  had  treated  the  fire-engine  as  his,  and  dealt  with  it 
as  such,  for  that,  if  so,  the  plaintiff  was  entitled  to  a  verdict. 

Debt,  for  goods  sold  and  delivered,  with  a  count  upon  an  account 
stated.  Pleas — first,  to  the  whole  declaration  nunqtiam  indebitatus. 
Second,  as  to  the  goods  sold  and  delivered,  that  the  goods  were 
sold  at  one  time,  and  that  the  price  exceeded  10/.,  and  that  the 
defendant  did  not  accept  the  goods,  or  any  part,  or  give  any  thing 
in  earnest  or  part  payment,  nor  was  there  any  note  in  writing. 
Replication,  that  the  defendant  accepted  the  goods. 

It  appeared  that  the  defendant  had  bought  of  the  plaintiff  a  fire- 
engine,  at  the  price  of  251. ;  and  to  prove  the  acceptance  of  it  by  the 
defendant,  a  witness  was  called,  who  stated,  that  the  defendant  took 
him  into  a  yard  where  the  fire-engine  stood,  to  show  it  to  him ;  and 
that,  on  his  asking  the  defendant  what  he  meant  to  do  with  it,  as 
no  one  would  want  it,  the  defendant  replied,  that  the  parish  of 
Dudley  would  want  an  engine,  as  well  as  two  other  persons,  whom 
[  •289  ]  he  named.  It  was  also  proved,  that,  on  another  ^person  asking  the 
defendant  what  he  meant  to  do  with  it,  he  replied,  "  I  know  what  I 
am  going  to  do  with  it ;  '*  and  it  further  appeared,  that  on  Mr.  Neal 
asking  if  the  plaintiff  would  sell  the  engine,  the  defendant  said, 
"  Never  mind  that,  I  have  a  concern  in  that  engine," 

Alderson,  B.  (in  summing  up) : 

The  question  here  is,  whether  the  defendant  has  accepted  this 
fire-engine  ?  We  find  that  the  defendant  takes  a  person  to  look  at 
it,  and  says  who  is  likely  to  want  it.  You  will  say  whether  that  is 
not  a  dealing  with  it  as  his  own ;  and  when  another  witness  asks 
him  what  he  is  going  to  do  with  it,  the  defendant  does  not  say  that 
it  is  not  his ;  but  he  replies,  "  I  know  what  I  am  going  to  do  with 
it."  And  in  his  observations  to  Mr.  Neal,  he  speaks  as  if  it  were 
his  own.  You  will  consider  whether  this  convinces  you  that  the 
defendant  treated  this  fire-engine  as  his  own,  and  dealt  with  it  as 
such  ;  for,  if  so,  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  Hie  plaintiff. 
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DOE  D.  DAVID  V.   WILLIAMS  (1).  1835. 

(7  Car.  &  P.  322-^23.)  [  322  ] 

In  au  ejectment  by  a  landlord  against  his  tenant  the  landlord  i*elied  on  a 
disclaimer.  It  was  proved  that  the  tenant  disclaimed  in  March,  1833 ;  in 
November,  1833,  the  landlord  put  in  a  distress  for  rent :  Held,  a  waiver  of 
the  disclaimer. 

Held,  also,  that  the  stat.  8  Anne,  c.  14,  s.  6,  which  enables  a  landlord  to 
distrain  after  the  determination  of  a  tenancy,  does  not  apply  to  cases  where 
the  tenancy  is  put  an  end  to  by  the  tenant's  wrongful  disclaimer. 

Ejectment  by  a  landlord  against  his  tenant.  The  day  of  the 
demise  laid  in  the  declaration  was  the  8rd  day  of  October,  1883. 

It  was  opened  on  the  part  of  the  lessor  of  the  plaintiff,  that  the 
tenancy  would  be  shown  to  be  at  an  end  as  well  by  a  notice  to  qait 
as  by  a  disclaimer  by  the  defendant. 

The  notice  to  quit  was  pat  in ;  and  it  appeared  that  it  gave  the 
defendant  notice  to  quit  on  the  29th  of  September,  1838,  the 
tenancy  commencing  on  the  25th  of  March. 

Pattbson,  J.: 

This  notice  is  good  for  nothing. 

To  prove  the  disclaimer,  a  witness  was  called,  who  stated  that  he 
was  sent  by  the  lessor  of  the  plaintiff  to  demand  rent  of  the  defen- 
dant, in  the  month  of  March,  1888,  and  that  the  defendant  refused 
to  pay  the  rent,  and  said  that  he  was  as  much  entitled  to  the 
premises  as  the  lessor  of  the  plaintiff  himself.  This  witness  stated 
in  his  cross-examination  that,  subsequently  to  this  conversation, 
viz.,  in  the  month  of  November,  1888,  the  lessor  of  the  plaintiff  had 
distrained  on  the  defendant  for  rent. 

John  Evans,  for  the  defendant : 

I  submit  that  this  distress  completely  did  away  with  the  effect  of 
any  prior  disclaimer,  because  the  lessor  of  the  plaintiff,  by  distrain- 
ing for  rent,  has  subsequently  admitted  the  defendant  to  be  his 
tenant. 

E.  V.  IVilliams,  for  the  lessor  of  the  plaintiff : 
Distraining  is  not  per  se  any  acknowledgment  of  a  tenancy  or 
waiver  of  a  disclaimer ;  for  the  distress  might  have  been  *  under  the       [  ♦823  j 
statute  8  Anne,  c.  14,  ss.  6  and  7  (2),  after  the  expiration  of  the 

(1)  Cited  by  WiLLES,  J.,  Grimwood      after  reciting  that,  ''Whereas  tenants 

V.  Mass  (1872)  L.  R.  7  C.  P.  360,  365.      pur  auter  vie  and  lessees  for   years 

(i)  The   stat.  8  iVnne,  c.  14,  s.  6,      or  at  will,  frequently  hold  over  the 
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Dob  d.       tenancy ;  and  I  submit  ihat,  in  order  that  the  distress  should  have 
V.  operated  as  a  recognition  of  a  subsequent  tenancy,  it  should  be 

Williams,    ghown  that  the  distress  was  made  for  rent  which  became  due 
subsequently  to  the  disclaimer. 

Pattbson,  J. : 

The  statute  of  Anne,  which  allows  a  distress  to  be  made  after  the 
tenancy  has  expired,  applies  only  to  cases  in  which  the  tenancy  has 
been  determined  by  lapse  of  time,  or  perhaps  by  notice  to  quit,  and 
not  to  cases  where  it  has  been  put  an  end  to  by  the  tenant's  own 
wrongful  disclaimer.  The  mere  act  of  distraining  for  rent  prima 
facie  recognises  the  distrainee  as  being  tenant  of  the  distrainor  at 
the  time  of  the  distress  made.  As  it  appears  that  the  notice  to  quit 
is  informal,  and  that  the  disclaimer  has  been  waived,  the  plaintiff 
must  be  nonsuited. 

Nonsuit 


1835.  LEACH  V.  THOMAS. 

[•  327  ]  (7  Car.  &  P.  327—328.) 

A  tenant  from  year  to  yeai*  is  not  bound  to  do  substantial  repairs :  he  ii^ 
only  bound  to  keep  the  premises  wind  and  water  tight. 

An  outgoing  tenant  may  remove  an  ornamental  chimney-piece,  put  up 
by  himself  during  his  tenancy,  but  not  a  chimney-piece  whicii  is  not 
ornamental  (1). 

An  outgoing  tenant  has  no  right  to  remove  pillars  of  brick  and  mortar 
built  on  a  dair}'  floor  to  hold  pans,  although  such  pillars  are  not  let  into 
the  ground. 

Assumpsit  by  the  plaintiff,  as  landlord,  against  the  defendant,  as 
his  tenant  of  premises  held  under  a  written  agreement  for  a  tenancy 

tenements  to  them  demised,  after  the  leases,  in  the  same  manner  as  they 

determination    of    such    leases :    and  might  have  done,  if  such  lease  or  leases 

whereas  after  the    determination    of  had  not  been  ended  or  determined." 

such,  or  any  other  leases,  no  distress  By  sect.  7  of  the  same  stat.  it  is 

can  by  law  be  made  for  any  arrears  of  provided,    **  That    such    distress   be 

rent  that  grew  due  on  such  respec-  made  within  the  space  of  six  calendar 

tive  leases  before  the  determination  months    after   the    determination   of 

thereof,"  enacts,   **That  it  shall  and  such  lease,  and  during  the  continuance 

may  be  lawful  for  any  person  or  per-  of  such  landlord's  title  or  interest,  and 

sous  having  any  rent  in  aiTear  or  due  during  the  possession  of  the  tenant 

upon  any  lease  for  life  or  lives,  or  for  from    whom    such    arrears    becamt* 

years,  or  at  will,  ended  or  determined,  due." 

to  distrain  for  such  arrears,  after  the  (1)  Bishop  v.  Elliott  {lS5b)  11  £xch. 

determination   of  the  said  respective  113,  120 — 122. 
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from  year  to  year,  by  which  the  defendant  agreed  inter  alia  not  to       Leach 
commit  waste.     Breaches — That  the  defendant  committed  waste,      Thomas. 
carried  away  fixtures,  &c.     Pleas — ^first,  Denying  the  breaches  as 
to  all  but  a  certain  chimney-piece ;  and,  as  to  that,  that  it  was  an 
ornamental  chimney-piece,  erected  by  the  defendant  during  his 
tenancy. 

On  the  part  of  the  plaintiff,  Mr.  Henry  Leach  was  called.  He 
stated,  on  the  voir  dire,  that  the  plaintiff  was  tenant  for  life  of  the 
premises,  and  that  he  was  the  remainder-man  in  tail. 

John  EvanSy  for  the  defendant,  objected  that  this  witness  was 
incompetent,  on  the  ground  of  interest. 

Pattbson,  J. : 

If  the  plaintiff  were  to  die,  the  damages  would  go  to  his  executor 
or  administrator,  and  not  to  the  remainder-man  in  tail. 

The  witness  was  examined. 

It  appeared,  that,  besides  the  chimney-piece,  the  defendant  had 
removed  some  small  pillars  of  brick  and  mortar,  which  he  had 
built  on  the  dairy  floor,  to  hold  pans. 

Pattbson,  J. : 

As  the  defendant  was  tenant  from  year  to  year  only,  he  was  not 
bound  to  do  substantial  repairs ;  he  was  only  bound  to  keep  the 
premises  wind  and  water  tight  (i).  "With  respect  to  the  chimney- 
piece,  the  only  *question  is,  whether  it  was  an  ornamental  chimney-  [  *328  j 
piece  or  not?  It  has  been  laid  down  by  Lord  Chief  Justice 
DaliiAS  (2)  that  a  tenant  may  remove  ornamental  chimney-pieces, 

(1)  See  the  cases  of  Auworth  v.  as  ornamental  chimney-pieces,  pier- 
Johnson  y  38  R.  R.  821  (d  Car.  &  P.  glasses,  hangings,  wainscots  fixed  only 
239),  and  GuUeridge  v.  Munyard,  ante,  by  screws,  and  the  like.  Of  all  these, 
p.  773.  it  is  to  be  observed  that  they  are  ex- 

(2)  In  a  very  elaborate  judgment  ceptions  only,  and,  though  to  be  fairly 
delivered  by  him  in  the  case  of  Buck-  considered,  not  to  be  extended ;  and 
land  V.  BvUerfieldy  22  R.  R.  649  (2  with  respect  to  one  subject  in  parti- 
Brod.  &  B.  54 ;  4  Moore,  440).  In  cular,  namely,  wainscot.  Lord  Habd- 
that  case.  Lord  Chief  Justice  Dallas  WICKE  treated  it  as  a  very  strong 
says,  **  The  general  rule  is,  that  where  case;"  and  his  Lordship  observes, 
a  lessee,  having  annexed  a  personal  that  in  the  argument  and  judgment 
chattel  to  the  freehold  during  his  term,  of  the  Coui*t  of  King's  Bench,  in  the 
afterwards  takes  it  away,  it  is  waste,  case  of  Elwes  v.  Maw,  6  R.  B.  523 
In  the  process  of  time  this  rule  has  (3  East,  38),  will  be  found  at  length 
been  relaxed,  and  many  exceptions  all  that  can  relate  to  this  and  other 
have  been  grafted  upon  it ;  one  has  cases  of  a  similar  description. 

been  in  favour  of  matters  of  ornament, 
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which  have  been  put  up  by  him  during  the  tenancy :  therefore,  if 
you  think  that  this  was  an  ornamental  chimney-piece,  the  defendant 
had  a  right  to  remove  it.  With  regard  to  the  brick  pillars,  I  think 
that  they  had  become  part  of  the  freehold,  and  could  not  be  legally 
removed ;  and  it  is  not  necessary  for  that  purpose  that  they  should 
have  been  let  into  the  ground. 

Verdict  for  the  'plaintiff.     Damages  2(M. 


In  the  ensuing  Term  John  Evans  obtained  a  rule  for  arresting 
the  judgment,  on  the  ground  that  the  breaches  were  not  properly 
alleged. 


1836. 
March  5. 

[332] 


DOE  D.   EAKL  OP  DUNEAVEN  v.   WILLIAMS. 

(7  Car.  &  P.  332—333.) 

Prima  facie,  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within 
the  manor ;  and  it  is  not  essential  that  the  lord  should  show*  acts  of  owner- 
ship of  such  lands ;  and  evidence  that  the  public  have  been  used  to  throw 
rubbish  on  waste  land  is  rather  evidence  that  it  belongs  to  the  lord  than  to 
any  private  individual. 

If  a  person  within  twenty  years  inclose  a  portion  of  the  lord's  waste  by 
the  licence  of  the  lord,  such  person  cannot  be  turned  out  of  the  possession 
of  it  by  the  lord  without  some  act  being  done,  from  which  a  legal  revocation 
of  the  licence  can  be  inferred. 

Prima  facity  every  inclosure  made  by  a  tenant  adjoining  the  demised 
premises  is  presumed  to  be  made  by  him  for  the  benefit  of  the  landlord ; 
but  this  presumption  may  be  rebutted  by  evidence.  If  a  lessee  inclose 
land  which  is  near  the  demised  premises,  as  being  part  of  the  premises 
comprised  in  his  lease,  this  is  not  an  adverse  possession  against  his  land- 
lord ;  and  a  twenty  years'  possession  by  him  will  not  enable  him  to  retain 
possession  of  the  inclosed  land  against  his  landlord. 

Ejectment  by  the  lessor  of  the  plaintiff  to  recover  a  piece  of 
waste  land  which  had  been  inclosed  by  the  defendant,  his  tenant, 
near  the  demised  premises. 

It  appeared  that  the  defendant  was  the  tenant  of  the  lessor  of  the 
plaintiff  (who  was  also  the  lord  of  the  manor)  of  lands  which  ran 
nearly  but  not  quite  down  to  the  river  Ogmore ;  and  that,  between 
the  lands  and  the  river,  there  had  been  a  piece  of  land  along  which 
persons  could  pass  and  repass,  and  on  which  various  persons  had, 
from  time  to  time,  put  rubbish.  A  part  of  this  piece  of  land  had 
been  inclosed  by  the  defendant,  but  whether  twenty  years  ago  or  not 
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there  was  some  contradiction.    It  however  appeared  that  the  steward       Dob  d. 

TVjTTj  WAV  EN 

of  the  lessor  of  the  plaintiff  had  seen  the  defendant  inclosing  it,  and  9. 

had  remonstrated  with  him  on  the  subject,  and  that  the  defendant     Williams. 
had  said  he  had  inclosed  it  as  being  a  part  of  the  premises  comprised 
in  his  lease. 

Coleridge,  J.  (in  summing  up) : 

The  first  question  for  your  consideration  is,  whether  the  inclosure 
in  question  was  ever  part  of  the  lord's  waste.  It  may  be  said  that 
the  lord  should  have  shown  acts  of  ownership  over  it,  such  as 
cutting  trees,  or  the  exercise  of  rights  of  common.  However,  that 
is  not  essentially  necessary,  nor  is  it  always  possible  ;  indeed,  here 
we  find  that  there  were  no  trees  growing,  and  that  this  being  a 
strip  of  land  by  the  river  side,  it  was  not  suited  to  the  exercise  of 
rights  of  common.  The  burden  of  proof  is  undoubtedly  on  the 
lessor  of  the  plaintiff;  but,  primd  facie,  the  lord  is  entitled  to  all 
waste  *lands  within  the  manor.  It  has  been  proved  that  the  [  ♦333  ] 
public  in  general  used  to  throw  rubbish  upon  the  spot  inclosed ; 
and  this  is  evidence  rather  of  its  belonging  to  the  lord  than  of  its 
being  the  property  of  any  private  individual.  A  second  point  is, 
whether  it  has  been  inclosed  more  than  twenty  years ;  and  on  this 
part  of  the  case  the  evidence  is  contradictory,  and  you  will  have  to 
decide.  A  third  point  is,  whether  (supposing  the  inclosure  to  have 
been  made  from  the  lord's  waste,  and  that  within  twenty  years)  it 
was  made  with  the  lord's  licence ;  for  if  it  was,  he  would  not  be 
able  to  turn  the  defendant  out  of  possession  without  proof  of  having 
done  some  act  from  which  a  lawful  revocation  of  the  licence  may  be 
inferred.  Besides  these  questions,  a  fourth  arises,  and  that  you 
must  consider,  whether  you  think  that  the  inclosure  is  twenty 
years  old  or  not ;  it  is  this — whether  this  inclosure  was  made  by 
the  defendant  for  his  own  benefit,  or  for  the  benefit  of  his  landlord. 
Primd  facie,  the  law  presumes  that  every  inclosure  made  by  a 
tenant  adjoining  the  demised  premises  was  made  by  him  for  the 
benefit  of  his  landlord,  and  there  is  no  evidence  in  this  case  to 
rebut  that  presumption.  Again,  if  you  think  that  the  defendant 
inclosed  the  land  in  question,  as  he  has  said  he  did,  as  being  part 
of  the  premises  comprised  in  his  lease,  his  possession  was  not 
adverse ;  and  though  you  may  think  that  the  inclosure  has  been 
made  more  than  twenty  years,  the  defendant  will  not,  on  that 
account,  be  entitled  to  retain  possession. 

Verdict  for  the  defendant. 
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1836.  THOMAS  V.  DAVID. 

March22,  (7  Car.  &  P.  350—352.) 

[  350  ]  In^  &n  action  against  the  maker  of  a  promissory  note,  one  of  the  sub- 

scribing witnesses  was  asked  if  she  did  not  constantly  sleep  with  her  master, 
the  plaintiff.  She  said  that  she  did  not :  Held,  that  a  witness  might  be 
called  for  the  defendant  to  prove  that  she  did  so,  and  that  this  was  not 
collateral  to  the  issue;  though,  if  the  question  had  been,  whether  the 
witness  had  walked  the  streets  as  a  prostitute,  that  would  have  been  so, 
and,  had  the  witness  denied  it,  other  witnesses  could  not  have  been  called  to 
contradict  her. 

If  a  witness  come  into  Court  and  hear  some  of  the  evidence  after  the 
witnesses  have  been  ordered  out  of  Court,  it  is  entirely  in  the  discretion  of 
the  Judge  whether  he  shall  be  examined  or  not;  and  this  is  so  in  the 
Exchequer  as  well  as  in  other  Courts,  the  only  difference  in  that  Court 
being  confined  to  revenue  cases,  in  which  the  rule  is  strict,  that  such 
witnesses  cannot  be  examined. 

Assumpsit  against  the  defendant,  as  the  maker  of  a  promissory 
note. 

Plea — that  the  defendant  did  not  make  the  note. 

The  witnesses  on  both  sides  were  ordered  out  of  Court. 

A  witness  on  the  part  of  the  plaintiff,  who  was  his  female  servant, 
and  who  was  one  of  the  attesting  witnesses  to  the  defendant's 
signature  of  the  promissory  note,  was  asked,  on  cross-examination, 
whether  she  did  not  constantly  sleep  in  the  same  bed  with  her 
master,  the  plaintiff ;  and  she  said  that  she  did  not. 

On  the  part  of  the  defendant  several  witnesses  were  called,  and 
Edward  Lloyd,  who  was  the  fifth  of  them,  was  asked  on  the  voir 
dire,  whether  he  had  not  been  in  Court?  He  said  that  he  had 
been  in  Court  during  the  examination  of  the  last  three  witnesses,  but 
had  not  heard  the  opening  of  the  counsel  for  the  defendant,  or  any 
of  the  evidence  adduced  on  the  part  of  the  plaintiff.  This  witness 
further  stated  that  he  was  not  aware  that  he  had  been  ordered 
out  of  Court,  and  had  come  in  when  some  one  had  called  him. 

John  Evans,  for  the  plaintiff: 

I  submit  that  this  witness  cannot  be  examined,  more  especially 

as  this  is  an  Exchequer  record,  in  which  Court  it  is  an  inflexible 

[  ♦SSI  ]      rule,  that  no  witness,  who  has  returned  into  Court  after  he  *has 

been  ordered  out,  can  be  examined.     This  was  laid  down  in  the 

case  of  Parker  v.  M*  William  (1). 

(1)  6  Bing.  683;  4  Moore  &  Payne,       Nethercote,  40  R  E.  855  (6  Oar.  &  P, 
480.     See    also   the   case  of  C(K)k  v.        741     and  the  caises  there  referred  to. 
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ChUtofiy  for  the  defendant :  Thomas 

V. 

This  witness  is  not  called  to  corroborate  any  other  of  the  witnesses       David. 
for  the  defendant ;  bat  to  prove  what  one  of  the  plaintiff's  witnesses 
denied,  namely,  that  her  master  slept  with  her. 

Coleridge,  J. : 

The  rale  you  refer  to  in  the  Court  of  Exchequer  is  confined  to 
revenue  cases ;  in  other  cases,  the  rule  there  is  the  same  as  it  is  in 
the  other  Courts,  namely,  that  the  rejection  of  the  evidence  is 
entirely  in  the  discretion  of  the  Judge ;  and  that  being  so,  I  think  % 

that  under  the  particular  circumstances  of  this  case  I  shall  be 
exercising  a  sound  discretion  in  receiving  the  evidence  (i). 

John  Evans  : 

I  must  further  submit,  that  the  evidence  of  this  witness  is  not 
admissible,  because  the  point  upon  which  he  is  called  to  contradict 
the  witness  for  the  plaintiff  is  collateral  to  the  issue. 

GOLSBIDGB,  J. : 

Is  it  not  material  to  the  issue,  whether  the  principal  witness  who 
comes  to  support  the  plaintiff's  case  is  his  kept  mistress  ?  If  the 
question  had  been,  whether  the  witness  had  walked  the  streets  as 
a  common  prostitute,  I  think  that  that  would  have  been  collateral 
to  the  issue,  and  that,  had  the  witness  denied  such  a  charge,  she 
could  not  have  been  contradicted ;  but  here,  the  question  is,  whether 
the  witness  had  contracted  such  a  relation  with  the  plaintiff,  as 
might  induce  her  the  more  readily  to  conspire  with  him  to  support 
a  forgery,  just  in  the  same  way  as  if  she  had  been  asked  if  she  was 
the  sister  or  daughter  of  the  plaintiff,  and  had  denied  that.  I  think 
that  the  contradiction  is  admissible. 

The  witness  was  examined,   and  stated,  that  tlie  .witness  in       [  352  ] 
question  slept  constantly  with  her  master. 

Verdict  for  the  defendant. 

(1)  It    has   been    since    judicially  (1842)  2  Moody  &  Rob.  -123.     For  the 

stated,   as  a  rule  settled    and  acted  rule  in  revenue  cases,  see  Att-Oen.  v. 

upon  by  all  the  Judges,  that  the  Judge  Bulpit{\S2\)  23  K.  R  637  (9  Price,  4). 

has  no  right  to  exclude  the  witness:  — E.  C. 
Per  Erskine,  J.  in  ChawHtr  v.  Ilvrne 
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1836.         CALVEKT,  Administrator  of  Laycx)ck,  v.  FLOWER. 

Feb.  18. 
(7  Car.  &  P.  386—387.) 

I  386  J  ji^  during  the  cross-examination  of  one  of  the  plaintiff's  witnesses,  the 

defendant's  counsel,  under  a  notice  to  produce,  call  for  a  book  which  the 
plaintiff's  counsel  produces — the  defendant's  counsel,  if  he  looks  over 
the  book,  so  as  to  see  the  contents  of  several  i>age8  of  it,  will  be  bound  to 
put  it  in  as  his  evidence. 

Assumpsit  for  goods  sold  by  the  intestate  to  the  defendant.  Pleas : 
first,  non  assumpsit ;  secondly,  a  set-off;  and,  thirdly,  the  Statute 
of  Limitations.  Beplication  to  the  second  plea,  the  Statute  of 
Limitations,  and  to  the  third,  that  the  cause  of  action  arose  within 
six  years. 

In  the  course  of  the  examination  of  one  of  the  plaintiff's 
witnesses,  Kelly,  for  the  defendant,  called  for  the  ledger  of  the 
intestate  under  a  notice  to  produce. 

Campbell,  A.-G.,  for  the  plaintiff: 
I  will  produce  it  if  it  is  called  for  as  your  evidence. 

Kelly  : 
I  call  for  it,  but  subscribe  to  no  condition. 

Lord  Denman,  Ch.  J. : 

If  the  intestate's  ledger  is  called  for  under  a  notice  to  produce, 
and  it  is  not  produced,  Mr.  Kelly  may  cross-examine  as  to  its 
contents ;  but  if  it  is  produced  and  given  to  Mr.  Kelly,  it  will  be 
for  me  to  decide  whether  Mr.  Kelly  makes  such  use  of  it  as  will 
compel  him  to  use  it  as  his  evidence. 

The  book  was  produced,  and  Kelly  turned  over  several  pages  of 
it,  so  as  to  look  at  the  contents  of  them. 

Lord  Denman,  Ch.  J. : 

I  ought  now  to  say,  that  if  Mr.  Kelly  looks  at  the  book  he  will 
be  bound  to  put  it  in  as  his  evidence. 

Kelly : 
Certainly,  I  am  fully  aware  that  I  must  do  so. 
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LoBD  Dekman,  Ch.  J. :  Calvert 

V. 

I  have  mentioned  this  because  *it  has  been  supposed  by  some,  Flower. 
that  an  opposite  counsel  may  look  at  papers  or  books  called  for  ^  *^^^  J 
under  a  notice  to  produce,  and  then  not  use  them. 

Ilie  cause  was  referred. 


DEEWETT  AND   TOWLE  r.  8HEAED  and  PRICE.  i836. 

(7  Car.  &  P.  465—475.)  JL. 

If  an  ancient  ditch  has  at  one  end  anciently  opened  into  a  stream,  and  L  *  »•  J 
the  owner  of  a  mill  on  the  stream  has  kept  the  opening  at  the  end  of  the 
ditch  closed  for  twenty  years  and  more,  without  interruption,  that  would 
give  the  mill-owner  such  a  light  to  keep  it  closed,  that  the  owner  of  the 
land  adjoining  the  ditch  would  not  be  justified  in  re-opening  the  communi- 
cation, although  it  might  appear  that  the  communication  between  the  ditch 
and  the  stream  was  ancient. 

If  the  owner  of  a  water  mill  worked  by  a  ground-shot  wheel  at  a  low 
head  of  water,  alter  the  wheel  to  a  breast-shot  wheel,  which  requires  a 
high  head  of  water,  and  after  that,  for  twenty  years  and  more,  discontinue 
the  use  of  the  breast-shot  wheel,  and  resume  the  use  of  the  ground-shot 
wheel,  his  discontinuance  will  cause  the  mill-owner  to  lose  his  right  to  the 
higher  head  of  water. 

If  a  defendant,  in  one  plea,  claim  to  have  water  flow  from  a  mill  stream 
to  a  ditch  at  all  times,  and  in  another  plea  claim  the  right  only  at  the  time 
of  flashes,  and  the  jury  find  the  right  in  his  favour  at  all  times,  the  Judge 
will  discharge  the  jury  as  to  the  claim  at  the  time  of  flashes. 

If,  in  an  action  against  two  for  diverting  water  from  a  mill,  it  appear 
that  on  one  day  both  defendants  cut  a  trench  in  the  bank  of  the  mill  stream, 
alleging  that  they  had  a  right  to  do  so,  and  that  the  trench  being  filled  up 
one  of  the  defendants  re-opened  it,  it  will  be  for  the  jury  to  say,  whether 
both  defendants  did  not  concur  in  the  re-opening  of  the  trench. 

Case.  The  declaration  stated  that  the  plaintiffs  were  possessed 
of  a  paper  mill,  and  were  entitled  to  the  benefit  and  advantage 
of  a  certain  stream  or  water-course  for  the  working  thereof,  and 
that  the  defendants  wrongfully  diverted  the  water. 

Pleas :  First,  that  the  plaintiffs  ought  not  to  have  *had  and       [  *466  ] 
enjoyed    the  water  so  diverted  and  turned    (concluding  to  the 
country).     Second,  that  there  was  and  is  a  *ditch  which  ought  to       [  •■i67  ] 
have  communicated  with  the  stream ;  and  that,  for  twenty  years 
and  upwards,  water  from  the  *stream  of  right  ought  to  have  run       [  ^468  ] 
and   flowed  into  the  ditch ;   and  that  the  defendant  Price  was 
possessed  of  a  *close  adjoining  the  ditch,  and  was  entitled  to  the       [  *469  ] 
water  in  the  ditch  for  watering  his  cattle.     Third,  the  like  plea, 
substituting  forty  for  twenty  years.     Fourth,  the  like,  substituting 
"from  time  whereof  the  memory  of  man  is  not  to  the  contrary," 


798  1836.     N.  P.     7  CAR.  &  P.  469—470.  :b.r. 

Dbewett  instead  of  twenty  years.  Fifth,  a  similar  plea  to  the  second,  but 
suEABD.  limiting  the  right  to  be  ''from  time  to  time,  when  the  waters  of 
the  said  stream  or  water-course  were  increased  by  certain  water 
called  flash  water."  Sixth  and  seventh,  similar  pleas  substituting 
forty  years,  and  "from  time  whereof,  &c.,"  for  twenty  years. 
Eighth,  plea,  that  the  penning  back  the  water  at  the  mill  injured 
a  close  of  Edward  Hedges. 

Replication  to  the  second,  third,  fourth,  fifth,  sixth,  and  seventh 
pleas ;  a  denial  of  the  right  stated  in  each  of  those  pleas  following 
the  words  of  each  plea,  and  concluding  to  the  country.     To  the 
eighth  plea  de  injurid. 
[  *47o  ]  There  was  also  a  new  assignment  of  excess  as  to  the  ^grievances 

attempted  to  be  justified  by  the  second,  third,  and  fourth  pleas, 
and  a  similar  new  assignment  as  to  the  fifth,  sixth,  and  seventh 
pleas.    Plea  to  the  new  assignments,  Not  guilty. 

It  appeared  that  the  plaintiffs  were  paper  manufacturers, 
carrying  on  business  at  Hincksey  mill,  which  is  situate  on  and 
worked  by  a  stream  which  runs  from  the  river  Isis,  at  about  four 
miles  above  the  mill,  to  a  place  about  two  miles  below  the 
mill,  where  the  stream  again  falls  into  the  Isis.  It  further 
appeared,  that,  adjacent  to  the  defendant  Price's  lands  there  was 
a  ditch,  which  was  nearly  at  right  angles  with  the  stream,  the  end 
of  the  ditch  being  separated  from  the  stream  by  a  bank,  over 
which  it  was  alleged,  on  the  part  of  the  defendants,  water  from 
the  stream  had  been  accustomed  to  flow  into  the  ditch.  It  was 
proved  that  the  flashes  mentioned  in  the  pleadings  are  quantities 
of  water  let  into  the  Isis  on  certain  days,  by  means  of  sluices,  so  as 
to  produce  a  sort  of  artificial  tide,  to  assist  the  barges  that  are 
navigated  on  that  river.  It  was  further  proved,  on  the  part  of  the 
plaintiffs,  that  the  two  defendants,  on  the  first  of  July,  1835, 
directed  their  workmen  to  cut  a  trench  across  the  bank,  which 
they  did  to  a  depth  of  twenty  inches,  and  a  width  of  five  feet,  at 
the  end  of  the  ditch,  so  as  to  allow  the  water  to  flow  from  the 
stream  into  the  ditch,  the  defendants  asserting  that  they  had  a 
right  to  do  so.  It  further  appeared,  that  this  trench  being  filled 
up  by  the  plaintiffs'  workmen,  it  was  opened  again  on  two  other 
days  by  the  direction  of  the  defendant  Sheard,  the  defendant  Price 
not  being  present.  It  was  proved  by  Mr.  Taylor  that  he  had 
occupied  the  plaintiffs'  mill  about  fifty  years  ago,  and  that  about 
the  year  1787  he  caused  a  bastard  breast-shot  wheel  to  be  erected, 
which  worked  at  a  higher  head  of  water  than   the  ground-shot 
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wheel  that  had  been  used  before  that  time ;  and  it  was  stated  by     Drewbtt 
several   witnesses    called    for  the    plaintiffs,   that   there  was  no      bheard. 
communication  between  the  stream  and   the  ditch  except  at  the 
time  of  floods. 

Talfourd,  Serjt.,  addressed  the  jury  for  the  defendants,  and       [  471  ] 
submitted  (inter  alia),  that,  as  this  was  a  joint  action  against  the 
two  defendants,  the  plaintiffs  could  not  recover  for  any  act  done  by 
one  in  the  absence  of  the  other. 

For  the  defendants,  a  witness  was  called,  who  stated  that  he 
saw  the  mill  about  the  year  1808,  when  it  had  a  ground-shot 
wheel,  and  it  so  remained  until  the  year  1831,  when  it  was 
converted  into  a  bastard  breast-shot ;  and  it  was  stated  by  a  great 
number  of  witnesses,  that,  for  fifty  years  and  more,  water  had 
been  accustomed  to  flow  from  the  stream  into  the  ditch,  the  bank 
being  low  at  that  part ;  and  it  was  also  proved,  that,  in  the  bank 
between  the  stream  and  the  ditch,  a  stump  of  an  old  willow  tree 
was  found,  the  roots  of  which  indicated  that  water  must,  for  a 
considerable  time,  have  flowed  freely  from  the  stream  into  the 
ditch. 

Ludlow,  Serjt.,  in  reply,  observed,  that  a  right  to  water  at  the 
time  of  flashes,  as  claimed  in  the  defendants'  pleas,  was  a  right 
wholly  unknown  to  the  law. 

LiTTLBDALB,  J.  (in  Bummiug  up) : 

This  is  an  action  for  diverting  water  from  the  plaintiffs'  paper 
mill;  in  which  the  first  question  is,  whether  the  plaintiffs  are 
entitled  to  the  use  of  the  water  which  has  been  diverted  ?  If  they 
are,  it  becomes  material  to  consider  whether  the  defendants,  either 
for  twenty  or  forty  years,  or  from  time  immemorial,  have  had  the 
right  to  enjoy  the  benefit  of  the  water  flowing  over  the  bank  into 
the  ditch,  either  at  all  times,  or  only  at  the  time  of  the  flashes  ? 
It  has  been  said  by  the  counsel  for  the  plaintiff,  that  the  claim  of  a 
right  at  the  time  of  the  flashes  is  extraordinary;  if  there  is  any 
objection  to  such  a  right,  that  objection  appears  on  the  record; 
still  it  does  not  appear  to  me  that  there  is  any  objection,  in  point  of 
law,  to  the  right  claimed  by  the  fifth,  sixth,  and  seventh  pleas.  In 
the  different  pleas,  the  right  is  *claimed  for  twenty  and  for  forty  [  ♦472  ] 
years,  which  is  in  Qonsequence  of  an  Act  of  Parliament  brought  in 
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Drbwbtt     by  the  late  Lord   Tbnterdbn  (i) ;   but  if,  for  twenty  years,  the 
Shbard.      defendants  have  enjoyed  the  privilege  of  having  the  water  come 
from  the  mill  stream  into  the  ditch,  that  would  be  sufficient  to 
enable  the  defendants  to  succeed  in  the  present  action.    The  eighth 
plea  states,  that  the  defendants  did  the  acts  complained  of   to 
preserve  Mr.  Hedges*  meadow  from  injury  :  if  that  plea  is  proved, 
that  will  be  a  defence  in  this  action.    With  respect  to  the  first 
question,  it  has  been  alleged  that  the  plaintiffs  have  taken  more 
water  than  they  ought,  by  keeping  the  water  for  their  mill  at  a 
higher  level ;  but  I  think  that  will  not  affect  the  plaintiffs'  right  to 
recover  on  the  first  issue :  however,  the  great  question  is,  whether 
the  defendants  have  a  right  to  have  the  water  come  from  the  mill 
stream  into  the  ditch?    On  this  part  of  the  case,  the  plaintiffs* 
witnesses  say,  that  no  water  ever  went  from  the  stream  into  the 
ditch,  except  at  the  time  of  floods,  which   would  disprove  the 
defendants'  alleged  right :  but  there  is,  on  the  other  side,  a  great 
deal  of  evidence  to  show,  not  only  a  right  to  the  water  at  the  time 
of  flashes,  but  a  general  right  at  all  times.     The  new  assignment 
does  not  question  the  defendants'  right,  but  charges  an  excess  in 
the  exercise  of  it ;   and  on  this  point  the  learned  Serjeant,  who 
appeared   for  the  defendants,  says,  that  the  defendants  are  only 
liable  for  joint  acts :  that  is,  acts  done  when  the  defendant  Price 
was  present.     Still,  as  on  the  first  occasion  both  defendants  were 
present,  and  stated  that  they  acted  in  the  assertion  of  a  right,  you 
will  consider  whether  Mr.  Price  did  not  sanction  and  concur  in  the 
acts  done  when  he  was  not  present.    With  respect  to  the  ditch 
itself,  evidence  has  been  given  to  show  that  it  was  an  ancient 
water-course,  which  had  free  communication  with  the  mill  stream, 
[HTi  ]      without  any  embankment  between  the  two.    If  that  were  *so,  we 
have  no  evidence  as  to  the  time  when  that  part  of  the  bank  was 
made,  and  it  may  have  been  made  when  the  mill  was  built.    Now, 
if  the  mill-owner  had  shut  up  the  communication  between   the 
stream  and  the  ditch,  and  kept  it  shut  without  interruption  for 
more  than  twenty  years,  that  would  give  the  mill-owner  a  right  to 
continue  to  keep  it  shut  up ;  and  the  fact  that  this  ditch  was  an 
ancient  water-course  would  not  make  out  the  case  for  the  defen- 
dants, unless  they  have  also  had  a  modern  use  of  the  water.    It  has 
been  stated  by  Mr.  Taylor,  that  he  had  the  mill  wheel  altered  to  a 
bastard  breast-shot  wheel  forty-six  years  ago,  and  that  that  wheel 
used  the  water  at  its  present  height ;  but  we  also  find,  that,  five  or 
(1)  The  Stat.  2  &  3  Will.  IV.  c  71. 
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bIx  years  ago,  some  6f  the  defendants'  witnesses  found  the  wheel  at  Dbewett 
that  time  a  ground-shot  wheel,  working  at  a  low  head  of  water,  shbabd. 
and  that  they  altered  it  to  a  bastard  breast-shot.  This  shows  that 
Mr.  Taylor's  wheel  had  been  discontinued.  Now,  if  that  wheel 
was  discontinued,  and  the  ground-shot  wheel  used  for  twenty  years 
and  more,  the  plaintiffs  would  have  lost  the  right  of  having  the 
bastard  breast-shot  wheel  to  work  with  a  high  head  of  water. 
With  respect  to  the  eighth  plea,  it  will  be  essential  that  the  defen- 
dants should  convince  you  that  the  injury  to  Mr.  Hedges'  meadow 
could  not  be  remedied  by  any  other  means  than  by  those  taken 
by  the  defendants,  as  that  is  one  of  the  allegations  of  that  plea ; 
and,  with  regard  to  the  excess,  you  will  consider  whether  the 
defendants  have  done  more  than  to  enable  them  to  have  the 
water  to  the  extent  to  which  they  were  entitled:  if  they  have, 
that  is  excess. 

The  jury  found  that  the  defendants  had  the  right 
claimed  by  the  second  and  third  pleas  for  twenty 
and  forty  years,  but  did  not  consider  it  proved 
&<m  time  immemorial. 

F.  V.  Lee,  for  the  plaintiffs : 

I  submit  that  the  pleas,  claiming  the  right  at  the  time  of  the 
flashes  should  be  found  for  the  plaintiffs. 

Carrington,  for  the  defendants  :  [  ^74  ] 

The  effect  of  that  would  be  to  give  the  defendants  the  right  to 
the  water  at  all  times,  except  at  the  times  of  the  flashes. 

LiTTLBDALB,  J.,  to  the  jury  : 

Do  you  find  the  defendants  entitled  to  the  water  at  the  time  of 
the  flashes  ? 

The  Foreman  of  the  Special  Jury  (E.  G.  C.  East,  Esq.) :  We 
intend  to  include  the  flashes. 

LiTTLBDALB,  J.: 

Do  you  find  the  defendants'  right  to  have  water  at  all  times  ? 
E.  G.  C.  East,  Esq. :  We  find  it  at  all  times. 
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Dbbwktt       LlTTLBDiOiB,  J.  I 

suRARD.  As  the  rights  claimed  by  the  fifth  and  sixth  pleas  are  included 

in  the  second  and  third  pleas,  I  think  that,  on  the  fifth  and  sixth 
issues,  the  jury  should  be  discharged. 

Verdict  for  the  plaintiffs  on  the  first  {i),  fourth  j  seventh, 
and  eighth  issues^  and  for  the  plaintiffs  on  the  first 
new  assignment,  with  501.  damages ;  for  the  defen- 
dants on  the  second  and  third  issues ;  and  the  jury 
were  discharged  on  the  fifth  and  sixth  issues  and 
on  the  second  new  assignment, 

[  ♦475]  In  the  ensuing  Term,  Ludlaw,  Serjt.,  applied  to  the  *Court  of 

Exchequer  to  enter  a  verdict  for  the  plaintiflFs  on  the  second  and 
third  issues ;  on  the  ground  that  the  jury,  by  finding  on  the  first 
issue  that  the  plaintiffs  had  a  right  to  the  water  diverted,  in  effect 
negatived  any  right  in  the  defendants.  The  learned  Serjeant  also 
applied  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence. 

The  Court  refused  a  rule  on  the  first  ground,  Mr.  Baron  Parke 
observing,  that  the  first  plea  only  put  in  issue  the  plaintiff's  right 
to  the  water  of  the  stream  by  virtue  of  their  having  the  mill.  But 
the  Court  granted  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence: 
but  that  rule  was  abandoned  by  the  plaintiffs. 


183^  WAKEMAN,  Babt.  v.  WEST. 

[  479  ]  (7  Car.  &  P.  479—480,) 

In  an  action  for  breaking  flood-gates,  the  defendant  jnstifled  as  the  lessee 
of  a  mill,  which  he  held  of  the  Bishop  of  W.  For  the  defendant,  old  leases 
of  the  mill  granted  by  the  Bishop  of  W.  were  produced  from  the  Bishop's 
registry,  and  read  in  evidence ;  and  it  was  proposed,  on  the  part  of  the 
defendant,  to  put  in  an  old  map  of  the  place  in  question,  also  brought 
from  the  Bishop  of  W.'s  registry :  Held,  that  the  map  was  not  admissible 
in  evidence. 

Trespass  for  breaking  the  locks  of  certain  flood-gates  of  a  pool 
belonging  to  the  plaintiff,  and  letting  off  the  water.  The  defendant 
justified,  as  the  occupier  of  a  mill,  of  which  he  was  the  lessee  under 
the  Bishop  of  Worcester. 

( I )  The  verdict  on  the  first  issue  was  taken  subject  to  the  further  order  of 
the  learned  Judge. 
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On  the  part  of  the  defendant,  some  old  leases  of  the  mill,  brought    wakeman 
from  the  registry  of  the  Bishop  of  Worcester,  were  put  in ;  and  a        ^^t, 
map,  which  also  was  brought  from  the  registry  of  the  Bishop  of 
Worcester,  was  tendered  in  evidence.     *This  map,  not  only  was       [  '^so  ] 
a  map  of  the  lands  of  the  Bishop,  but  also  of  those  of  the  plaintiff  ; 
and  the  course  of  the  brook,  which  supplied  the  plaintiff's  mill, 
was  laid  down  as  running  through  the  lands  of  both  the  plaintiff 
and  the  Bishop  of  Worcester. 

Pattbson,  J. : 

How  can  this  map  be  evidence  against  the  plaintiff  ? 

Ludlow,  Serjt. : 

The  map  will  show  the  present  state  of  the  brook.  Suppose  the 
map  had  been  at  the  back  of  one  of  the  leases,  it  would  have  been 
admissible.  If  the  lease  were  put  in,  the  map  would  appear  as 
part  of  it;  and  that  being  so,  as  the  map  comes  from  the  same 
custody,  I  submit  that  it  is  receivable. 

Pattbson,  J. : 

The  map  on  the  back  of  a  lease  is  part  of  the  contract,  and  is 
therefore  given  in  evidence  as  a  part  of  that  particular  contract, 
to  show  what  was  demised.  It  does  not  follow,  that,  because  the 
Bishop  of  Worcester  has  the  map  in  his  possession,  it  was  part  of 
any  contract.  In  order  to  show  that,  at  the  time  the  map  was 
made,  there  was  no  such  pool,  I  must  receive  the  Bishop's  map 
of  another  man's  land  as  evidence  against  that  man.  I  might 
choose  to  make  a  map  of  my  property,  and  might  add  all  my 
neighbours,  but  my  map  would  not  bind  them.  I  cannot  receive 
the  map  in  evidence. 

The  evidence  was  rejected  (i). 

The  cause  was  compromised. 
(1)  See  the  next  case. 
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1836.  DOE  D.  HUGHES  v.  LAKIN, 

[  481  ]  (7  Car.  &  P.  481-484.) 

In  ejectment,  the  only  case  in  which  a  map  of  property  is  receiyable  in 
evidence  is,  where  it  is  undisputed  that,  at  the  time  the  map  was  made,  the 
property  belonged  to  the  person  from  whom  both  parties  claim. 

Ejectment  by  the  lessor  of  the  plaintiff  to  recover  two  acres  of 
meadow  land,  which  were  alleged  on  the  part  of  the  plaintiff  to  be 
called  Willmores. 

The  case  on  the  part  of  the  plaintiff  was,  that,  in  the  year  1796» 
a  person,  named  Watts,  was  in  possession  of  the  land,  and  his  son 
proved  that,  on  several  occasions,  he  had  paid  rent  to  Mr.  George 
Wall,  under  whom  the  lessor  of  the  plaintiff  claimed;  and  this 
witness  also  proved  that  Mr.  George  Wall  had  cut  down  and 
disposed  of  timber,  which  had  grown  on  the  land  in  question. 

It  was  sought  to  be  shown,  on  the  part  of  the  defendant,  that 
Mr.  George  Wall  was  a  lessee  of  the  land  in  question,  under  the 
family  of  Lygon,  and  that  his  title  had  expired  ;  and  it  was  sought 
to  be  shown  that  this  land  had  been  demised  to  the  Wall  family  by 
the  Lygon  family,  under  the  name  of  the  Severn  Leasowe. 

On  the  part  of  the  defendant,  a  lease  dated  in  the  year  1713 
was  offered  in  evidence.  It  was  between  William  Lygon  and  his 
son  of  the  one  part,  and  Samuel  Wall  of  the  other,  and  by  it 
certain  lands,  among  which  was  the  Severn  Leasowe,  were  demised 
to  Samuel  Wall  for  99  years,  if  Margaret,  his  wife,  and  Samuel 
and  William,  their  children,  should  so  long  live. 

R.  V.  Richards,  for  the  lessor  of  the  plaintiff: 

This  lease  is  not  admissible,  unless  they  can  show  some  privity 
between  the  lessee  and  the  present  lessor  of  the  plaintiff — 

Pattbson,  J. : 

They  must  show  occupation  under  it.  They  mean  to  say  that 
they  will  show  that  the  occupation  of  Mr.  Wall,  under  whom  you 
claim,  is  referable  to  that  lease. 

[  '482  ]  The  lease  was  read,  and  it  appeared  that  the  last  of  the  ^three 

lives  died  in  the  year  1780.  It  further  appeared,  that,  about  the 
year  1788,  a  widow,  of  the  name  of  Wall,  and  her  two  sons,  Thomas 
and  George  Wall,  (under  the  latter  of  whom  the  lessor  of  the  plaintiff 
claimed),  were  in  possession  of  the  land  in  question,  together  with 
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other  lands.     It  was  shown  that  the  other  lands  were  held  under       dob  d. 
the  successors  of  the  Lygon  family,  and  that  after  the  widow's  „. 

death,  which  took  place  about  the  year  1785,  Thomas  Wall  was  in       Lakin. 
possession,  and  gave  up  the  possession  of  all  the  lands,  except  the 
Severn  Leasowe,  to  a  person  of  the  name  of  Stallard,  who  was 
a  tenant  of  the  Earl  of  Beauchamp,  who  had  succeeded  to  the 
estate  of  the  Lygon  family. 

On  the  part  of  the  defendant,  a  map  of  Lord  Beauchamp's  estate 
was  offered  in  evidence.  The  map  appeared  to  have  been  made 
in  the  year  1738,  and  contained  the  Severn  Leasowe. 

jR.  F.  Richards  : 

This  map  cannot  be  evidence  against  the  lessor  of  the  plaintiff, 
who  is  a  third  party  entirely  unconnected  with  the  Lygon  family. 

Ludlow,  Serjt.,  for  the  defendant : 

I  show  that  the  farm  was  occupied  under  that  family  by  the 
predecessors  of  the  lessor  of  the  plaintiff,  and  then  the  map  is 
evidence. 

Pattbson,  J. : 

The  difficulty  I  feel  is,  that  if  the  ground  on  which  the  map 
is  said  to  be  receivable  is  conceded,  there  is  an  end  of  the  whole 
case.  If  it  be  conceded  that  the  Severn  Leasowe  is  a  part  of  the 
Lygon  property  that  passed  under  the  demise,  you  do  not  want  the 
map.  The  case  on  the  part  of  the  lessor  of  the  plaintiff  is,  that 
it  never  was  Lord  Beauchamp's  land  at  all;  and  I  do  not  see 
how  his  map  can  be  evidence  to  prove  that  it  was  so. 

Ludlow y  Serjt. : 
Although  it  may  be  a  question  for  the  *jury,  whether  this  be  the       [  ♦483  ] 
place  in  question,  yet  as  I  have  given  some  evidence  that  it  is,  that 
is,  I  submit,  sufficient  to  render  this  map  admissible. 

Pattbson,  J. : 

I  am  quite  clear  that  it  cannot  be  received  in  evidence.  The 
only  cases  which  I  ever  heard  of,  in  which  a  map  is  receivable 
in  evidence,  are  where  it  is  undisputed  at  the  time  the  map  was 
made  the  whole  property  belonged  to  the  person  from  whom  both 
parties  claim.    Here  that  fact  is  the  very  fact  in  dispute.    If  the 
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Dob  d.  case  on  the  part  of  the  plaintiff  had  been,  that  the  property  had 
t,.  formerly  belonged  to  the  Lygon  family,  and  that  the  lessor  of  the 

lakin.  plaintiff  had  purchased  from  that  family,  it  would  have  been  evi- 
dence, because  it  was  made  when  the  party  making  it  was  the  owner 
of  the  whole  estate.  It  has  been  held,  that  a  survey,  which  was 
delivered  by  the  owner  to  a  purchaser  of  part  of  his  estate,  would 
be  evidence  against  such  former  owner,  and  against  a  purchaser  of 
the  other  part  (i).  No  doubt,  because  it  was  made  when  the  party 
was  the  owner  of  both,  and  then  it  would  be  evidence  against  both, 
because  both  claim  under  the  same  person.  Here,  the  lessor  of  the 
plaintiff  claims  adversely  to  the  Lygon  family. 

The  evidence  was  rejected. 

It  was  proposed  to  put  in  a  map  of  the  Earl  of  Coventry's  estate, 
whose  lands  adjoined  the  lands  in  question  on  one  side. 

Pattbson,  J. : 

That  would  only  prove  that  this  land  did  not  belong  to  Lord 
Coventry. 

R.  V.  Richards  replied. 

[  4S4  J       Pattbson,  J.  (in  summing  up) : 

If  you  believe  that  the  land  in  question  passed  under  the  lease, 
there  will  be  great  difficulty  in  saying  that  the  plaintiff  can  recover ; 
because,  in  that  case  the  probability  is,  that  the  lessor  of  the  plaintiff 
has  no  title  to  the  property.  I  received  the  lease  in  evidence, 
because  it  was  stated  that  there  would  be  some  proof  to  show 
that  it  comprised  the  land  in  question.  If  that  is  not  so,  the  lease 
taken  by  itself  amounts  to  nothing  at  all.  It  seems  pretty  clear 
that  the  Walls  were  in  possession  of  this  land  at  the  time  of  the 
decease  of  the  last  of  the  three  lives.  Now,  if  they  were  in  posses- 
sion under  the  lease  at  all,  and  it  expired  in  1780,  the  remaining 
in  possession  after  that  time  would  not  be  an  adverse  possession, 
because  they  were  rightfully  in  possession  under  that  lease ;  and 
though  the  holding  over  might  not  be  proper,  still  it  could  not  give 
Mr.  Wall  any  right  by  reason  of  his  holding  over :  and  the  subse- 
quent possession  cannot  be  said  to  be  adverse  to  Lord  Beauchamp ; 

(1)1  Ph.  Law  of  Ev.  ch.  7,  in  which      the  case  of   Wakeman  v.    West,  ante, 
the  case  of  Sir  J.  Bn'dgeman  v.  Jen-      p.  802. 
ningsy  1  Ld.  Bay.  734,  is  cited.     See 
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for  there   is  no  doubt  that  if  this  land  was  a  part  of  what  was       Doe<l 
demised  in  the  3'ear  1713,  and  was  in  possession  of  the  Walls  after      ^^^|*^ 
the  tenancy  expired,  that  is  not  such  a  possession  as  would  be       Lakin. 
adverse.     The  question  really  is,  Was  the  land  in  question  demised 
by  that  lease  ? 

Verdict  far  the  plaintiff. 

In  the  ensuing  Term,  Ludlotv,  Serjt.,  applied  to  the  Court  of 
King's  Bench  for  a  new  trial,  but  this  Court  refused  a  rule. 


ASHMOKE  V.  HABDY  and  PAKTRIDGE.  isse. 

(7  Car.  &  P.  501—506.)  ["^  j 

In  trespass  for  breaking  the  plaintiff's  house  and  taking  the  plaintiff's 
goods ;  the  defendant  pleaded,  first,  Not  guilty ;  second,  that  the  goods 
were  not  the  plaintiff's ;  and  third,  as  to  the  breaking,  that  R.  was  in 
arrear  for  rent  to  W.,  and  that  B.  had  fraudulently  removed  his  goods  to 
the  plaintiff's  house,  and  that  the  defendants,  as  servants  of  W.,  distrained 
the  goods.  The  plaintiff  at  the  trial  proved  the  trespass,  and  the  defendant 
went  into  evidence  of  the  fraudulent  removal :  Held,  that  the  plaintiff  might 
go  into  evidence  in  reply,  to  show  that  W.  had  parted  with  his  estate  before 
ilie  removal  of  the  goods. 

A  landlord  has  no  right  to  follow  the  goods  of  a  tenant  who  has  removed 
them  after  the  tenancy  has  expired,  by  reason  of  the  landlord  having 
conveyed  away  his  reversion. 

In  trespass  for  taking  goods,  the  plea  that  the  goods  were  not  the  goods 
of  the  plaintiff,  puts  no  more  in  issue  than  the  plea  of  not  guilty  did 
formerly ;  and  if  the  plaintiff  shows  that  he  was  in  the  peaceable  possession 
of  the  goods  when  they  were  taken,  the  defendant  will  not  be  allowed  to 
show  that  the  goods  were  the  property  of  a  third  person. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
taking  the  plaintiff's  goods.  Pleas,  first,  Not  guilty ;  second,  that 
the  goods  were  not  the  goods  and  chattels  of  the  plaintiff,  in  manner 
and  form  as  in  the  ♦declaration  mentioned  ;  third,  as  to  the  break-  [  •502  ] 
ing  and  entering  the  house,  that  on  the  19th  December,  1835,  and 
from  that  time  to  the  first  of  the  said  several  times  when,  «fec.,  one 
John  Riley  was  the  tenant  of  one  Worsey  under  a  demise,  and  was 
in  arrear  for  rent,  and  the  said  rent  being  so  in  arrear,  the  said 
Riley  fraudulently  and  clandestinely  removed  his  goods  and  chattels 
to  the  plaintiff's  house,  to  prevent  his  landlord  from  distraining 
them  for  such  arrears  ;  and  that  the  defendants  as  the  servants  of 
Worsey,  and  by  his  authority,  within  thirty  days  after  the  said 
removal,  the  outer  door  being  open,  entered  the  plaintiff's  house  to 
distrain  the  goods. 
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AsHMOBE  Replication  to  the  third  plea,  d^  injuria. 

r. 
Hardy. 

Mmdey  for  the  plaintiff,  opened  a  simple  case  of  trespass,  stating 

that  he  should  reserve  his  answer  to  the  special  plea ;  and  give 

evidence  in  reply,  to  any  proof  which  the  defendant  might  offer. 

R.  V.  Richards,  for  the  defendants,  then  opened  a  case  of 
fraudalent  removal,  and  stated  that  he  had  expected  the  plaintiff 
would  have  shown  some  answer  to  the  defence. 

Maule  : 
I  am  prepared  to  show  that  Worsey  had  actually  conveyed  away 
his  estate  before  the  removal  of  the  goods. 

R.  V.  Richards  : 

This  is  too  late ;  the  plaintiff  has  concluded  his  case,  he  ought 
to  have  given  all  his  evidence  in  the  cause :  he  knew  the  defence, 
and  it  would  be  very  inconvenient  to  allow  him  to  split  his  case 
into  different  parts. 

Matde  and  Lumley  submitted,  that  the  plaintiff  was  entitled  to 
give  this  evidence  in  reply  when  the  defendant  had  really  made  out 
[  *503  ]       a  case  in  support  of  his  plea  ;  and  *that  it  would  be  very  incon- 
venient to  hold  the  plaintiff  bound  to  give  evidence  to  meet  a  case 
which  might  never  be  raised  or  established. 

Pattbson,  J. : 

There  are  inconveniences  in  both  courses.  I  think,  however, 
the  plaintiff  may  give  evidence  in  reply.  He  was  bound  to  begin, 
because  the  issues  on  the  first  and  second  pleas  were  upon  him ; 
the  defendant,  however,  was  bound  to  prove  the  issue  on  the  third 
plea,  and  as  the  plaintiff  has  not  given  any  evidence  on  that  issue, 
he  may  give  it  in  reply. 

Maule : 

I  am  prepared  to  show  that  the  tenancy  of  Riley  under  Mr. 
Worsey  had  ceased,  in  consequence  of  Worsey  having  conveyed 
away  his  estate  to  the  defendant  Hardy. 

R,  V.  Richards  objected  that  the  landlord  had  still  a  right  to 
distrain  the  goods,  notwithstanding  his  interest  had  ceased. 
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PaTTBSON,  J.  :  AsHlfOBB 

r. 

I  have  referred  to  the  statute  of  Geo.  II.,  and  also  to  the  stat.  of       Hardy. 
6  Anne,  and  I  am  of  opinion  that  the  landlord  would  not  be  entitled 
to  follow  the  goods  if  the  tenancy  had  really  ceased. 


R.   V.  Richards   submitted   that,   on   the   second  plea,  the       [  r>05  ] 
defendants  were  at  liberty  to  show  that  the  goods  did  not  belong 
to  the  plaintiff,  but  to  Biley. 

Maide  and  Lumley : 

It  is  now  to  be  taken  that  the  defendants  are  wrong-doers,  and 
it  is  proved  that  the  plaintiff  was  in  the  peaceable  possession  of  the 
goods.  That  possession  is  evidence,  and  conclusive  evidence  of 
property  against  a  wrong-doer.  This  is  an  action  of  trespass,  and 
the  defendants  have  no  right  to  raise  a  question  of  property  against 
the  plaintiff.  They  might  set  up  property  in  themselves,  or  in  any 
person  under  whom  they  claim  ;  but  it  would  be  most  mischievous 
to  allow  a  party  to  seize  goods,  and  then,  by  such  a  plea  as  the 
present,  compel  the  plaintiff  to  prove  his  title  to  the  goods. 

Pattbson,  J. : 

This  plea  does  not  raise  any  question  that  could  not  have  arisen 
on  the  old  plea  of  Not  guilty  in  an  action  of  trespass.  In  Heath  v. 
Milward{i),  where  there  was  a  plea  that  the  plaintiff  was  not 
possessed  of  the  close  as  his  own,  the  defendant  was  held  to  be  not 
at  liberty  to  dispute  the  title  of  the  plaintiff  to  the  close.  I  think 
that  the  plaintiff  is  not  called  upon  to  prove  his  title  to  the  goods, 
and  therefore  it  is  enough  for  him  to  show  that  they  were  taken  out 
of  his  possession.  If  there  *had  been  any  doubt  as  to,  the  posses-  [  •506  ] 
sion,  as  if  Biley  and  Ashmore  had  both  occupied  the  house,  and 
had  been  in  possession,  then  the  question  of  property  might  have 
been  enquired  into.  That,  however,  was  not  the  state  of  things 
here.  The  plaintiff,  therefore,  is  entitled  to  have  a  verdict  upon 
all  the  issues. 

Verdict  for  the  plaintiff.     Damages  40«. 

(1)  2  Bing.  N.  0.  98;  2  Scott,  160. 
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}^\  HOLLOW  AY  V.  ABELL. 

Aug.  4. 

(7  Car.  &  P.  o2a— o30.) 

[  528  ]  .  . 

A.  occupied  two  farms  seven  miles  distant  from  each  other.    A.  resided 

at  one,  and  his  son  and  daughter  at  the  other.  The  daughter  acted  as 
mistress  of  the  house  at  the  latter,  and  had  the  poultry  for  her  own  benefit : 
Held,  that  she  was  sufficiently  the  servant  of  A.  for  him  to  maintain  an 
action  for  her  seduction. 

It  is  not  absolutely  essential  to  prove  actual  service  by  the  daughter ;  it 
is  sufficient  if  she  was  under  the  control  of  her  father. 

If  a  young  girl  goes  to  live  with  a  family,  they  maintaining  her,  and  she 
being  neither  a  servant  nor  a  temporary  visitor,  no  action  for  seducing  her 
would  lie. 

In  a  case  of  seduction,  the  defendant  may  show  that  the  daughter  is  not 
servant  of  the  father  under  the  general  issue,  without  pleading  specially. 

Case  for  the  seduction  of  the  plaintiff's  daughter.  Plea,  General 
issue.  It  appeared  that  the  plaintiff,  Mr.  HoUoway,  was  in  the 
occupation  of  two  farms  ;  the  one  situate  at  Poplands,  and  the  other 
[  *529  ]  at  Hopton ;  these  farms  *being  about  seven  miles  apart.  It  farther 
appeared,  that  he  himself,  with  his  wife,  resided  at  Hopton ;  his 
eldest  son  and  his  daughter  Margaret  (who  was  the  subject  of  the 
present  action)  residing  at  Foplands.  It  was  proved  that  the  farm 
at  Foplands  was  managed  by  the  plaintiff's  eldest  son,  the  plaintifi 
himself  going  thither  once  in  every  week  or  fortnight  to  see  how  it 
was  carried  on  ;  and,  in  answer  to  questions  put  by  Qodson  for  the 
defendant,  Miss  Margaret  HoUoway  said — **  I  had  the  poultry,  and 
ducks  and  geese,  and  laid  out  the  money  I  received  for  them  as 
I  pleased.  I  went  out  when  I  pleased,  and  came  back  when  I 
pleased,  and  acted  as  mistress  in  giving  orders  to  the  servants." 

Godson,  for  the  defendant : 

I  submit  that  the  plaintiff  must  be  non-suited.  The  cases  of 
Maunder  w.  Venn  (i),  and  an  AnonymaoB  case  (2),  decide  that  it  is 
essential  to  the  maintaining  of  this  action  that  the  party  seduced 
should  be  under  the  control  of  the  person  bringing  the  action, 
although  proof  of  actual  service  is  not  required. 

LiTTLBDALB,  J.  : 

If  actual  service  were  necessary,  a  duke  or  a  marquis  could  never 
bring  an  action  of  this  kind. 

Qodson : 
To  support  an  action  of  this  kind  the  daughter  must  have  been 
under  the  control  of  her  parent.     But  here  we  find  that  they  live 
(1)  a  R.  R.  734  (Moo,  &  MaL  323).        ^2)  7  R-  B.  6^3  (1  Smith,  333). 
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seven  miles  apart,  and  that  she  says  she  was  mistress  of  the  house,    Holloway 
and  had  poultry  of  her  own  ;  so  that  she  was  really  as  independent       abell. 
*as  if  she  had  been  100  miles  off.     I  should  say,  that,  to  maintain       [  *630  ] 
this  action,  she  must  be  under  her  father's  control;  and  that,  if 
she  be  at  a  distance,  and  not  under  his  control,  the  Anonymous 
case  exactly  applies. 

LiTTLEDALB,  J.  : 

I  have  no  doubt  that  if  a  young  girl  were  to  live  with  a  family, 
and  they  chose  to  maintain  her,  she  being  neither  a  servant  nor  a 
temporary  visitor,  the  action  would  not  lie. 

Godson  : 

The  plaintiff's  daughter  says  that  she  went  out  when  she  pleased, 
and  returned  when  she  pleased ;  she,  in  effect,  was  her  own  mistress. 

Talfourd,  Serjt.,  for  the  plaintiff : 

The  cases  go  to  show  that,  where  no  service  is  performed,  it  is 
sufficient  if  there  be  a  liability  to  serve.  Here  the  girl  really  was 
a  servant  performing  real  service.  The  house  and  farm  belonged 
to  the  plaintiff,  and  she  was  doing  service  there  in  the  absence  of 
himself  and  his  wife.  When  there  is  no  actual  service  residence 
may  be  necessary.  I  submit,  also,  that  if  it  was  meant  to  be 
contended  that  the  plaintiff's  daughter  was  not  his  servant,  it 
should  have  been  specially  pleaded. 

LiTTLEDALB,  J.  : 

I  think  not :  it  is  the  gist  of  the  action.  I  certainly  think  it 
need  not  be  pleaded. 

TcUfourdf  Serjt. : 

I  know  that,  in  cases  of  aim.  con.j  the  plea  of  the  general  issue 
admits  the  marriage. 

LiTTLEDALB,  J.  '. 

I  think  that  in  this  case  the  daughter  was  actually  the  servant. 
I  do  not  say  how  it  would  have  been  if  the  father  had  lived  100 
miles  off.  With  respect  to  the  perquisite  of  the  poultry,  that  is 
common  all  over  the  kingdom. 

Verdict  for  the  plaintiff.     Damages  20Z. 
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^.       EDWARDS    V.   FEKRIS,    LEWIS,    and    WELLS,    Esq. 

[  542  ]  (7  Car.  &  P.  542—547.) 

Two  constables,  who  had  taken  the  plaintiff  on  a  charge  of  disorderly 
conduct  on  a  Sunday  night,  were  taking  the  plaintiff  before  a  magis^ate 
on  the  Monday,  when  they  met  the  magistrate  in  the  street,  who  desired 
them  to  take  the  plaintiff  back  to  the  lock-up,  and  bring  him  up  for  exami- 
nation on  the  Tuesday.  They  did  so,  when  the  magistrate  fined  him  1/. 
Held,  that  the  magistrate  was  liable  to  an  action  of  trespass  for  sending 
the  plaintiff  back  to  the  lock-up ;  and  that  it  was  the  duty  of  the  magistrate 
either  to  have  gone  into  the  case  on  the  Monday,  or  to  have  desired  that  the 
plaintiff  should  be  taken  before  another  magistrate. 

Held,  that  under  a  notice  of  action  against  the  magistrate  for  imprisoning 
the  plaintiff  in  the  lock-up,  the  plaintiff  might  give  evidence  of  the  circum- 
stances under  which  he  was  taken  into  custody  on  the  Sunday,  and  of  what 
took  place  before  the  magistrate  on  the  Tuesday;  but  that  he  could  not  give 
evidence  of  a  declaration  made  a  month  before  by  one  of  the  constables. 

False  imprisonment  against  the  three  defendants.  The  two 
former,  who  were  constables,  pleaded  Not  guilty,  and  the  defen- 
dant Wells,  who  was  a  magistrate,  also  pleaded  Not  guilty.  It 
was  opened  by  R.  V.  Riclmrds  for  the  plaintiff,  that  there  was 
personal  spite  in  the  minds  of  the  constables. 

Godson,  for  the  plaintiff,  was  examining  as  to  a  declaration  of 
one  of  the  constables  about  a  month  before  the  cause  of  action. 

lAidlow,  Serjt.,  objected,  that  the  evidence  must  be  against  all 
the  defendants. 

R.  V.  Richards  : 

We  may  prove  any  declaration  made  by  any  one  of  the  defen- 
dants before  the  joint  trespass. 

Patteson,  J. : 

I  think  not,  until  you  have  shown  some  joint  act ;  this  was  long 
before  the  cause  of  action  arose.  I  do  not  carry  it  quite  the  length 
of  saying  that  you  can't  give  any  evidence  of  anything  before  the 
trespass. 

The  evidence  was  not  given. 

It  was  proved  that  the  plaintiff  was  at  a  public-house  at  Chep- 
stow, on  the  evening  of  Sunday  the  17th  of  May,  1834 ;  and  that, 
at  about  ten  o'clock,  he  was  in  liquor,  and  having  been  got  out  of 
[  'siS  ]       the  house,  was  kicking  the  *door,  and  trying  to  get  into  it  again, 


VOL.  XLviii.]     1886.     N.  P.     7  CAR.  &  P.  648—544  818 

vrhen  the  defendants  Ferris  and  Lewis,  who  were  constables,  came     Bdwards 
up  and  took  the  plaintiff  into  custody.  Fkbris. 

Ludlow,  Serjt. : 
I  submit  that  this  is  not  evidence,  as  it  was  not  in  prosecution  of 
any  common  purpose  by  the  three  defendants. 

Pattbson,  J. : 

I  understand  that  this  is  an  action  against  the  magistrate  and 
constables,  where  the  magistrate  acted  upon  the  charge  of  the 
constables;  and  therefore  I  take  it  this  is  the  beginning  of  the 
transaction.  It  may  be  that,  hereafter,  it  will  not  affect  Mr. 
Wells. 

A  question  being  asked  respecting  some  money  alleged  to  have 
been  taken  from  the  plaintiff  by  Ferris — 

Ltidlow,  Serjt.,  objected,  that  an  act  of  aggravation  done  by 
one  defendant,  could  not  be  shown  without  proving  a  community 
of  purpose. 

Pattbson,  J. : 

I  really  think  I  must  go  on  to  hear  it,  and  we  must  see  whether 
there  is  a  joint  act.  I  don't  mean  to  say  that  there  will  be  a 
verdict  upon  that. 

On  the  following  Monday,  about  twelve  at  noon,  the  plaintiff 
was  taken  by  Ferris  and  Lewis  out  of  the  lock-up  house,  where 
they  had  carried  him  on  the  Sunday  night,  and  they  met  Mr. 
Wells  in  the  street,  when  Ferris  said,  "This  is  the  man  for 
getting  drunk."  Mr.  Wells  said,  "  Take  him  back,  I  will  see  him 
to-morrow."  Ferris  and  Lewis  then  took  him  back  to  the  lock-up, 
where  he  was  kept  till  twelve  on  the  Tuesday,  when  he  was  taken 
before  Mr.  Wells,  who  said  he  was  to  pay  one  pound,  or  he  would 
go  to  prison. 

Ludlotv,  Serjt. : 

The  notice  of  action  is,  that  the  defendant  Wells  "  unlawfully 
committed  the  plaintiff  to  a  certain  *gaol,  called  the  lock-up  house,      [  ♦644  ] 
and  there  imprisoned  him  for  the  space  of  fifty  hours  then  next 
ensuing."     What  passed  at  the  magistrate's  is  not  evidence  under 
this  notice.     Any  extortion  by  duress  is  not  within  the  notice. 
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Edwards  li,  V,  Richards : 

Fbrbis.  No  case  has  decided  that  the  notice  must  contain  the  evidence. 

It  may  be  that  the  notice  confines  the  case  to  a  particular  time ; 
but  this  is  all  part  of  the  same  transaction.  I  give  this  evidence 
as  showing  what  the  motives  were  when  the  plaintiff  was  re-com- 
mitted. Suppose  a  conviction  was  put  in ;  I  might  give  evidence 
of  all  the  circumstances  that  took  place  at  the  time  of  the  con- 
viction, which  might  show  that  the  conviction  was  void.  He  was 
not  discharged  until  he  paid  the  money,  and  we  have  a  right  to 
show  how  the  imprisonment  terminated. 

Ludlow,  Serjt. : 

The  cause  of  action  is  imprisonment  in  the  lock-up  house; 
suppose  the  plaintiff  had  been  taken  to  the  stocks  after — that  could 
not  be  shown.  Another  reason  for  the  notice  is,  to  enable  the 
justice  to  tender  amends.  How  can  he  do  it  for  what  is  not  stated 
in  the  notice  ? 

Patteson,  J. : 

I  really  think  I  must  receive  the  evidence,  not  as  anything  for 
which  any  action  may  be  maintained,  but  because  there  is  notice 
of  imprisonment  in  the  lock-up  house.  I  cannot  suppose  those 
words  to  be  so  strictly  construed  as  to  exclude  what  passed  before 
the  justice.  I  consider  what  passed  before  the  justice  as  a  con- 
tinuance of  the  imprisonment  in  the  lock-up,  and,  therefore,  must 
receive  the  evidence  to  show  how  the  imprisonment  terminated. 

The  evidence  was  given. 

Ludlowy  Serjt. : 

I  submit  that  the  plaintiff  must  be  non-suited.  It  is  clear  that 
[  •545  ]  Ferris  and  Lewis  were  acting  as  ^constables,  and  made  a  charge  to 
Mr.  Wells.  The  action  ought  to  have  been  case,  not  trespass ;  for 
where  a  magistrate  has  jurisdiction  over  the  subject-matter,  although 
he  may  be  liable  in  case,  he  is  not  in  trespass.  If  at  the  time 
when  the  plaintiff  was  brought  to  Mr.  Wells  in  the  street  it  was  not 
convenient  for  him  to  examine  into  the  case,  his  directing  the 
plaintiff  to  be  remanded  for  a  reasonable  time  will  not  subject  him 
to  an  action  of  trespass.  A  magistrate  is  not  bound  to  put  aside 
every  thing  he  may  have  to  do,  and  attend  to  a  charge  of  this 
description  on  the  instant.    Here  he  either  must  have  dismissed 
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the  plaintiff,  or  have  sent  him  back.     Is  a  magistrate  bound  to     Kdwakds 
give  up  every  thing  else,  and  hear  a  case  instanter?  Febbis. 

Pattbson,  J. : 

There  is  a  difficulty  in  saying  that  an  action  of  trespass  will  lie 
because  Mr.  Wells  had  jurisdiction. 

R.  V.  Richards  : 

Trespass  is  the  only  remedy ;  case  cannot  be  maintained  without 
express  malice;  and  here  Mr.  Wells  had  no  jurisdiction  to  remand 
without  examining  into  the  case.  It  must  be  a  question  for  the 
jury  at  all  events,  whether  the  remand  were  reasonable.  The  case 
of  Davis  V.  Capper  {i),  was  much  discussed,  and  there  it  was  held 
that  trespass  would  lie  if  the  remand  was  for  an  unreasonable  time. 

Pattbson,  J. : 

Can  any  magistrate  whatever,  when  constables  have  arrested 
a  man,  and  are  taking  him  before  a  magistrate,  for'  the  purpose 
of  inquiring  into  a  matter,  say,  ''  Take  the  man  back  again,  and 
keep  him  in  prison."  Assuming  that  the  constables  were  right, 
the  magistrate  should  either  say,  **  I  can't  attend  to  it  now,"  or 
examine  into  the  case ;  but  he  has  no  right,  without  examining  the 
man,  to  imprison  him. 

Ludlow,  Serjt. :  [  546  ] 

If  the  man  was  lawfully  in  custody  of  the  constables,  trespass 
will  not  lie  for  imprisoning  him  for  a  reasonable  time  to  hear  the 
case. 

Pattbson,  J. : 

I  think  he  must  either  say,  **  I  will  hear  it  now,"  or  else  say, 
**  You  must  take  him  to  some  other  magistrate :  "  he  has  not  a 
right  to  say,  ''You  are  to  keep  him  twenty-four  hours." 

Ludlow,  Serjt. : 
Suppose  the  justice  is  on  a  case  of  life  and  death  ? 

Pattbson,  J. : 

I  do  not  say  he  is  bound  to  dismiss  the  party,  but  he  is  to  say, 
"  I  can't  attend  to  it  now  ;  "  he  is  not  to  send  to  prison. 

(1)  34  B.  E.  318  (10  B.  &  C.  28 ;  5  Man.  &  By.  53 ;  4  Car.  &  P.  134). 


816  1836.     N.  P.     7  CAE.  &  P.  546—547.  [r.k. 

Edwards  Ludlow^  Serjt. : 

r, 

fbrbis.  a  magistrate  has  a  right  to  imprison  for  a  breach  of  the  ^ieace. 

Pattbson,  J. : 
Certainly  not,  without  hearing  the  charge. 

LtuUoiv,  Serjt. : 
He  did  hear  the  charge. 

Pattbson,  J. : 

Can  hearing  what  passed  in  the  street  be  hearing  the  charge? 
Certainly  not.  I  think  the  action  is  maintainable.  It  is  a 
magistrate's  duty  on  all  occasions  either  to  examine  into  the 
question ;  or,  if  there  is  a  reason  why  he  cannot  examine  into  it, 
he  is  not  to  interfere  at  all,  and  he  should  let  the  constable  take 
the  party  somewhere  else.  It  would  be  a  very  fearful  thing  indeed 
if  any  magistrate  is  at  liberty,  meeting  a  man  in  custody  in  the 
street,  to  say,  "  Take  him  back  for  twenty-four  hours,  and  bring 
him  up  to-morrow."  Whether  the  constables  are  right  or  wrong 
has  nothing  at  all  to  do  with  it.  I  assume  that  the  constables  are 
quite  right. 

Whately  : 
1  understood  that  your  Lordship  expressed  great  doubt. 

[  547  ]       Pattbson,  J. : 

I  did  feel  great  doubt,  but  that  is  taken  from  my  mind  now. 
I  will  give  you  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  that  I  am  wrong  (i). 

Verdict  Jor  the  ylaintiff. 


1836. 
July  15. 

[  562] 


EVAN   EVANS  v.  W.  B.  M,  LISLE,   Clerk,   and 
G.  B.  M.  LISLE. 

(7  Oax.  &  P.  562—666.) 

In  an  action  on  the  case  for  placing  lighted  brimstone  in  a  church  tower, 
whereby  the  plaintiff,  who,  with  others,  was  ringing  the  bells,  was  annoyed 
by  the  fumes ;  the  defendant  pleaded,  Ist,  the  general  issue ;  and,  2nd,  that 
the  plaintiff  was  wrongfully  in  the  church  tower,  making  a  disturbance,  and 
that  the  rector  requested  him  to  depart,  and  that,  as  he  would  not,  the 
defendant,  by  the  command  of  the  rector,  placed  and  lighted  the  brimstone, 

(1)  No  motion  was  made. 
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to  cause  the  plaintiff  to  depart:  Held,  that,  to  support  the  special  plea,         Evans 
evidence  must  be  given  of  the  request  to  depart,  and  also  of  the  rector's  r. 

authority  to  the  defendant  to  put  the  brimstone :  Held  also,  that,  to  entitle         Lisle. 
the  plaintiff  to  a  verdict  on  the  general  issue,  the  jury  must  be  satisfied 
that  the  plaintiff  sustained  some  substantial  damage  from  the  fumes  of 
the  brimstone. 

Case.  The  declaration  stated,  that,  whereas  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendants,  the 
plaintiff  was  in  a  close  and  confined  place,  that  is  to  say,  a  certain 
church  tower,  yet  the  defendants,  well, knowing  the  premises,  but 
contriving,  &c.,  whilst  the  said  plaintiff  was  in  such  confined  place 
as  aforesaid,  to  wit,  on  the  1st  day  of  September,  1834,  wrongfully, 
wickedly,  and  maliciously  introduced  and  placed  in  the  said  close 
and  confined  place,  near  to  and  under  the  said  plaintiff,  divers 
large  quantities  of  sulphur,  &c.,  and  wrongfully  &c.  light  and  set 
fire  to  the  same  in  the  said  close  and  confined  place,  near  to  and 
under  the  said  plaintiff,  whereby  divers  great  quantities  of  thick 
sulphurous  smokes  and  fumes  were  produced  and  issued  from  the 
said  sulphur,  &c.,  and  filled  the  said  close  and  confined  place,  and 
wholly  covered  and  enveloped  the  said  plaintiff,  and  the  said  plaintiff 
was  thereby  and  therewith  then  violently  affected,  choked,  and 
♦smothered,  insomuch  that  he,  the  said  plaintiff,  thereby  then  fell  t  *^^^  ] 
down  and  became  and  was  wholly  insensible,  and  to  all  appearance 
dead,  and  so  remained  and  continued  for  a  long  space  of  time, 
to  wit,  for  the  space  of  one  hour  then  next  following. 

Pleas.     1st  Plea,  Not  guilty. 

2nd  Plea,  As  to  the  introducing  and  placing,  in  the  said  place 
in  the  declaration  mentioned,  divers  quantities  of  sulphur,  brim- 
stone, pitch,  straw,  &c.  and  lighting  the  same,  &c.,  the  defendants 
say  that  the  said  W.  B.  M.  Lisle,  before  and  at  the  said  time 
when,  &c.  was,  and  from  thence  hitherto  hath  been  and  still  is, 
rector  of  the  rectory  of  the  parish  church  of  St.  Fagans,  in  the 
county  of  Glamorgan,  and  that  the  said  church  tower,  in  the  said 
declaration  mentioned,  during  all  the  said  time  aforesaid  was,  and  is, 
part  of  the  said  parish  church.  And  the  defendant,  W.  B.  M.  Lisle, 
being  such  rector  as  aforesaid,  the  plaintiff  just  before  the  said 
time  when,  &c.  to  wit,  on  the  same  day  and  year  in  the  said 
declaration  mentioned,  was  unlawfully,  together  with  certain  other 
persons,  in  the  said  church  tower,  without  the  consent  and  against 
the  will  of  the  said  last-mentioned  defendant,  making  a  great  noise 
and  disturbance  therein,  and  at  the  said  time  when,  &c.  stayed 
and  continued  therein,  making  such  noise  and  disturbance,  without 
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Evans  the  leave  and  licence,  and  against  the  will  of  the  said  last-mentioned 
LI8LE.  defendant,  to  the  great  disturbance,  disquietude,  and  scandal  of 
the  said  last-mentioned  defendant,  as  such  rector  as  aforesaid,  and 
of  all  other  the  peaceable  and  well-disposed  inhabitants  of  the 
said  parish ;  and  therefore  the  said  W-  B.  M.  Lisle,  so  being  such 
rector  as  aforesaid,  then  and  there  requested  the  plaintiff  and  the 
said  other  persons  to  cease  making  their  said  noise  and  disturbance, 
and  to  go  and  depart  from  and  out  of  the  said  church  tower,  which 
the  plaintiff  then  and  there  wholly  refused  to  do,  and  was  then 
and  there  guilty  of  violent  and  outrageous  conduct,  and  threw 
stones  and  other  things  from  the  said  church-tower  into  the  said 
church,  and  made  a  great  and  scandalous  noise  and  disturbance 
[  *664  ]  ^therein,  and  then  and  there  rendered  it  impossible  for  the  defen- 
dants gently  to  lay  their  hands  upon  the  plaintiff,  in  order  to 
remove  him  from  and  out  of  the  said  church  tower,  as  they  then 
and  there  endeavoured  to  do,  and  would  have  done.  And  the 
plaintiff,  ju.st  before  the  said  time  when,  &c.  in  order  to  prevent 
his  being  moved  from  the  said  church,  placed  and  secured  himself 
in  the  said  tower  with  the  said  other  persons,  so  that  the  said 
rector  could  not  gently  remove  him  from  and  out  of  the  same; 
wherefore  the  defendant,  W.  B.  M.  Lisle,  in  defence  of  his  possession 
and  right  of  freehold  of  and  in  the  said  church,  as  such  rector 
aforesaid,  and  the  defendant,  6.  B.  M.  Lisle,  as  his  servant,  and 
by  his  command,  because  the  plaintiff  could  not  otherwise  be 
removed  from  and  out  of  the  said  church  tower  as*  aforesaid,  did 
then  and  there  place  in  the  said  church,  under  the  said  tower, 
certain  small  quantities  of  sulphur,  &,c.,  and  did  a  little  light  and 
set  fire  to  the  same ;  and  did  thereby  cause  a  small  quantity  of 
smoke  and  fume  to  be  produced  and  issue  therefrom,  in  order 
to  remove  and  cause  the  plaintiff  to  remove  from  and  out  of  the 
said  church  tower,  as  they  lawfully  might. 

8rd  Plea,  That  the  plaintiff,  before  and  at  the  said  time  when, 
&c.,  was  wrongfully  and  unlawfully  in  the  said  place  in  the  said 
declaration  mentioned,  the  said  place  then  being  part  of  the  parish 
church  aforesaid.  And  that  the  defendant,  W.  B.  M.  Lisle,  before 
and  at  the  said  time  when,  &c.  was  and  still  is  such  rector  of 
the  rectory  aforesaid,  and  that  the  said  place  in  which,  (fee,  before 
and  at  the  said  time  when,  &c.  was  and  still  is  the  place  and 
freehold  of  the  said  last-mentioned  defendant  as  such  rector  as 
aforesaid  in  right  of  his  said  church.  Wherefore  the  last-mentioned 
defendant,  as  such  rector  as  aforesaid  in  his  own  right,  and  the 
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said  other  defendant,  as  his  servant,  and  by  his  command,  at  the  Evans 
said  time  when,  &c.,  introduced  and  placed,  and  lit  and  set  fire  lible. 
to  said  sulphur,  &c.,  in  the  said  place  in  which,  &c. 

Replication  to  the  second  plea :  Admitting  that  the  defendant, 
W.  B.  M.  Lisle,  was,  and  still  is  rector,  and  *that  the  church  tower       [  •566  ] 
was,  and  still  is,  part  of  the  church  of  St.  Pagans,  with  de  injuria 
as  to  the  residue. 

Replication  to  the  third  plea :  That  the  plaintiff  was  not  wrong- 
fully and  unlawfully  in  the  said  place  in  the  declaration  mentioned. 

It  appeared  in  evidence,  that  the  plaintiff  and  eight  others,  with- 
out the  consent  of  the  rector,  obtained  an  entrance  into  the  church 
tower  of  St.  Pagans,  by  means  of  ladders  and  ropes,  and  by 
trampling  over  the  roof  of  the  church,  and  commenced  ringing  the 
church  bells ;  that  the  defendant  Mr.  George  Lisle  requested  them 
to  come  down,  and  that  they  refused,  upon  which  he  put  some 
brimstone  into  a  milk  pan,  set  fire  to  it,  and  placed  it  on  the  floor 
of  the  belfry,  about  thirty  feet  below  the  bells;  that  the  fumes 
arising  from  the  brimstone  were  very  unpleasant  to  the  ringers, 
who  ceased  to  ring,  and  ran  up  to  the  leads  of  the  tower  for  air,  but 
soon  returned  with  water,  which  they  threw  upon  the  brimstone, 
put  it  out,  and  continued  to  ring  by  turns  for  the  rest  of  the  day. 

Lord  Denmak  (in  summing  up) : 

There  are  two  principal  questions  for  your  consideration :  1st, 
Has  it  been  proved  that  the  defendants  committed  the  injury? 
2ndly,  Have  they  made  out  their  justification  ?  But  even  should 
you  think  it  proved  that  the  defendants  committed  the  act  com- 
plained of,  and  that  they  have  also  not  succeeded  in  making  out 
their  justification,  before  you  j3an  find  for  the  plaintiff,  you  must  be 
also  satisfied  that  the  plaintiff  has  sustained  some  substantial 
damage ;  it  is  not  every  unpleasantness  or  inconvenience  that  will 
be  a  good  ground  for  an  action  like  the  present.  There  are  many 
nuisances  which  the  law  will  not  recognize ;  as,  by  building  so  as 
slightly  to  obstruct  another's  light,  or  to  shut  out  his  view  of  a  fine 
prospect,  and  the  like.  You  must  be  satisfied  that  the  plaintiff  has 
sustained  some  substantial  damage.  As  to  the  Rev.  William  Lisle, 
there  is  no  evidence  whatever  of  his  having  participated  in  creating 
the  nuisance  ;  *it  will  therefore  be  your  duty  to  acquit  him  on  the  [  *566  ] 
general  issue.  As  to  Mr.  George  Lisle  it  has  been  proved,  that  he 
placed  the  lighted  brimstone  in  the  tower ;  and  he  has  also  failed,  I 
think,   in  making  out  his  justification,  inasmuch  as  he  has  not 
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Evans  proved,  either  that  the  plaintiff  was  requested  by  the  Rev.  W.  Lisle 
LisLK.  to  come  down,  or  that  the  brimstone  was  placed  in  the  tower  by  the 
authority  of  the  Rev.  W.  Lisle.  Still,  it  will  be  for  you  to  say, 
whether,  by  reason  of  what  he  did,  the  plaintiff  sustained  any  sub- 
stantial damage ;  if  you  think  that  he  has  not,  you  will  acquit  the 
defendant  George  Lisle  also. 

The  jury  found  that  the  plaintiff  had  sustained  no  substantial 
damage. 

Verdict  for  the  defendants  on  the  general  issue,  ami 
for  the  plaintiff  on  the  special  pleas. 


18S6.  DAVIES  V.  STEPHENS. 

•^'^^-  (7  Car.  &  P.  570-57 1.) 

[  ^70  ]  The  user  of  a  way  during  the  occupation  of  tenants  does  not  bind  the 

landlord  unless  he  was  aware  of  it ;  but  if  the  user  has  been  for  a  great 
length  of  time,  it  may  be  presumed  that  he  was  aware  of  it. 

If,  in  an  action  of  trespass,  the  defendant  pleads  a  footway,  his  plea  is 
supported  by  proof  of  a  carriage-way,  as  a  carriage-way  always  includes 
a  footway.  A  gate  being  kept  across  a  way  is  not  conclusiye  that  it  is 
not  a  public  way,  as  the  way  may  have  been  granted  to  the  public  with  a 
reservation  of  the  right  of  keeping  a  gate  across  it  to  prevent  cattle  straying. 

Trespass  for  breaking  and  entering  plaintiff's  close,  called  Monk 
Haven  Lays,  and  treading  down  the  grass,  &c. 

Plea,  a  public  right  of  footway  for  all  the  King's  subjects  into, 
through,  and  over  the  locus  in  quoj  and  justifying  thereunder  as  one 
of  the  public. 

Replication,  traversing  the  plea. 

The  way  claimed  was  a  footpath  from  a  public  parish  road  over 
the  close  in  question,  down  to  the  sea,  where  there  was  a  small 
inlet.  In  order  to  support  the  claim,  the  defendant  proved,  that, 
for  the  last  thirty  or  forty  years  (during  all  which  time  the  close 
was  in  the  occupation  of  tenants),  fishermen  had  been  known  occa- 
'  sionally  to  land  and  carry  up  fish  along  the  way  in  question ;  that 
others  came  up  that  way  for  water,  or  when  driven  in  by  stress  of 
weather ;  that  some  went  down  that  way  to  bathe,  and  that  others 
were  known  to  haul  up  wreck,  sand,  stones,  and  sea  weed  by  the 
way  claimed,  without  its  ever  having  been  objected  to  by  the 
different  tenants.  But  it  appeared  that  gates  had  been  kept  some- 
times locked  across  the  way,  and  it  never  had  been  known  to  be 
repaired  by  the  parish. 
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Lord  Denman  :  davi  ks 

I  never  before  remember  a  way  being  claimed  without  stating  to     Stephens. 
what  place,  or  from  whence  it  leads. 

E.  V.  WiUiums: 

The  way  claimed  here  is  one  from  a  *public  parish  road  to  the       [  *57i  ] 
sea,  which  is  the  King's  common  highway,  and  the  terminus  of  all 
ways. 

Lord  Denman,  Ch.  J.,  in  summing  up : 

The  question  for  you  is,  has  the  defendant  proved  a  public  right 
of  footway  over  the  plaintiff's  close,  by  showing  a  constant  use  and 
enjoyment  on  the  part  of  the  public,  with  the  acquiescence  of  the 
parties  interested  ?  All  the  acts  of  user  seem  to  have  taken  place 
during  the  occupation  of  tenants,  and  their  submitting  to  them  can- 
not bind  the  owner  of  the  land  without  proof  of  his  also  being  aware 
of  it ;  but  still,  if  you  think  that  such  acts  of  user  went  on  for  a 
great  length  of  time,  you  may  presume  that  the  owner  had  been 
made  aware  of  them.  The  user  proved  rather  goes  to  support  a 
carriage  way  than  a  footway ;  but,  if  you  think  the  former  has  been 
established,  you  may  find  in  favour  of  the  latter,  as  a  carriage  way 
always  includes  a  footway.  The  fact  of  no  repairs  having  been  ever 
known  to  be  done  to  the  road  by  the  parish,  is  a  circumstance  from 
which  you  may  infer  that  it  is  not  a  public  road,  inasmuch  as  the 
parish  is  bound  to  repair  all  public  roads.  A  gate  being  kept  across 
it  is  also  a  circumstance  tending  to  show  that  it  is  no  public  road, 
but  not  a  conclusive  one;  for  a  road  may  have  originally  been 
granted  to  the  public,  reserving  the  right  of  keeping  a  gate  across 

it  to  prevent  cattle  straying. 

Verdict  for  the  defendant. 


MORRIS  V.  NUGENT.  isae. 

(7  Car.  &  P.  572-573.)  '^"!^^' 

To  justify  shooting  another  person's  dog,  it  is  not  sufficient  to  show  that  ^  ^^^  j 
the  dog  was  of  a  ferocious  disposition,  and  was  at  large.  To  justify  shooting 
him,  he  must  bo  actually  attacking  the  party  at  the  time ;  therefore,  where 
the  defendant  was  passing  the  plaintiff's  house,  and  the  plaintiff's  dog  ran 
out,  and  bit  the  defendant's  gaitor,  and  on  the  defendant  turning  round,  and 
raising  his  gun,  the  dog  ran  away,  and  ho  shot  the  dog  as  he  was  running 
away,  it  was  held  that  the  defendant  was  not  justified  in  so  doing. 

Trespass  for  shooting  the  plain tifif*s  dog.     Plea,  that  the  said  dog 
was  of  a  mischievous  disposition,  and  uniit  to  be  at  large,  whereof 
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MoBRis      the  plaintiff  had  notice ;  that  the  dog  attacked  the  defendant,  and 
NnoENT.     would  have  bitten  him,  had  he  not  defended  himself :  wherefore,  in 
self-defence,  and  to  protect  himself  from  being  bitten,  he  killed 
him. 

Replication,  de  injurid. 

On  the  part  of  the  defendant  evidence  was  tendered,  to  show  that 
the  dog  was  of  a  mischievous  disposition,  and  had  bitten  others. 

J.  Evans  objected  that  such  evidence  was  inadmissible,  as 
being  irrelevant  to  the  issue. 

LoBD  Denman,  Gh.  J. : 

I  think  it  was  unnecessary  to  state  in  the  plea,  either  that  the 
dog  was  of  a  mischievous  disposition,  or  that  the  plaintiff  knew  it ; 
for  the  fact  of  the  dog  having  attacked  the  defendant,  would  be 
a  suflScient  justification  for  shooting  him  in  self-defence,  whether 
the  dog  was  of  a  mischievous  disposition  or  not :  but  you  ought  to 
have  demurred  to  the  plea  for  setting  out  irrelevant  facts :  having 
taken  issue  upon  the  plea,  I  cannot  say  that  the  evidence  is 
immaterial. 

It  appeared  that,  as  the  defendant  was  passing  the  plaintiff's 
house,  the  dog  ran  out  and  bit  the  defendant's  gaiter,  and  that,  on 
the  defendant  turning  round  and  raising  a  gun  which  he  had  in  his 
hand,  the  dog  ran  away,  and  that,  as  he  was  running  away,  and 
before  he  had  got  more  than  five  yards  off,  the  defendant  shot,  and 
killed  him. 

J.  Evans  contended  that  the  above  evidence  did  not  support 

[  *o73  ]       the  plea ;  that  it  ought  to  have  been  proved,  that  *at  the  time  the 

defendant  shot  the  dog  he  was  in  the  act  of  attacking  him ;  whereas 

here  it  appeared  that  he  was  running  away ;  and  he  cited  Vere  v. 

Lard  Catvdor  (l),  and  Wright  v.  Ramscott  (2). 

Lord  Denman,  Ch.  J. : 

I  think  that  the  plea  has  not  been  proved,  and  the  only  question 
therefore  for  the  jury  will  be  one  of  damages.  The  circumstance  of 
a  dog  being  of  a  ferocious  disposition,  and  being  at  large,  is  not 
sufficient  to  justify  shooting  him;  to  justify  such  a  course,  the 
animal  must  be  actually  attacking  the  party  at  the  time. 

Verdict  for  the  plaintiff.     Damages  Is. 

(1)  11  E.  R.  268  (11  East,  56S).  (2}  1  Sauud.  S4. 
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THOMAS  V.  PHILIPS,  Esq.  jJ^m. 


[673] 


(7  Car.  &  P.  573—674.) 

# 

A.  commissioned  her  brother  to  buy  a  cow  for  her,  and  a  fortnight  after- 
wards he  bought  a  cow ;  but  before  the  cow  had  either  come  to  the  plaintiff's 
hands,  or  she  had  assented  to  the  purchase,  the  cow  was  taken  by  the 
defendant :  Held,  that  A.  had  such  a  property  in  the  cow  as  would  enable 
her  to  maintain  trespass. 

Trespass  for  taking  the  plaintiff's  cow.  Plea,  that  the  cow  was 
not  the  property  of  the  plaintiff. 

It  appeared  that  the  plaintiff  commissioned  her  brother  to  buy  a 
cow  for  her  whenever  he  should  meet  with  one,  by  which  he  thought 
that  she  would  make  something ;  and  that,  about  a  fortnight  after- 
wards, he,  without  further  consulting  the  plaintiff,  bought  the  cow 
in  question ;  and  that  as  it  was  being  driven  home,  and  before  she 
had  assented  to  the  purchase,  it  was  seized  by  the  defendant. 

c7.  EvanSy  for  the  defendant,  submitted  that  this  evidence  did 
not  show  any  property  in  the  plaintiff  at  the  time  of  the  alleged 
trespass. 

Lord  Denman,  Ch.  J. :  [  574  ] 

I  think  that  the  evidence  shows  a  property  in  the  plaintiff  at  her 
election ;  and  by  bringing  the  action,  she  has  elected  to  take  to  the 

bargain,  and  to  make  the  cow  hers. 

Verdict  for  the  defendant. 


MURRAY  V.  CURRIE.  i836. 

June  24. 
(7  Car.  &  P.  684—586.)  

A.  and  B.,  land  agents,  were  severally  employed  to  sell  an  estate  for  C.  [  ^84  ] 
D.  called  on  A.  to  inquire  after  another  estate,  and  was  told  by  A.  that  it 
was  not  in  the  market,  but  that  C.'s  estate  was  to  be  sold.  D.  took  from  A. 
a  particular  of  the  estate,  and  afterwards  meeting  B.,  the  other  agent, 
negotiated  with  him  the  terms  of  the  purchase,  which  was  afterwai-ds  com- 
pleted. A.  brought  an  action  against  C.  for  commission  on  the  sale,  which 
was  proved  to  be,  according  to  usage,  21.  per  cent.,  and  payable  to  the  agent 
who  found  the  purchaser :  Held,  Ist,  that  the  question  for  the  jury  was, 
whether  they  thought  that  in  fact  A.  had  found  the  purchaser ;  and,  2ndly, 
that  if  they  thought  ho  had,  and  gave  their  verdict  for  him,  they  were  not 
bound  to  give  him  the  full  amount  of  the  commission,  though  the  fact  of 
that  commission  being  usually  paid  was  some  evidence  to  guide  them  in 
their  decision. 

Assumpsit  for  work  and  labour  as  a  land  agent.     Plea,  General 


ibsue. 
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Murray  It  appeared  that  the  plaintiflf  was  one  of  several  land  agents  em- 

CuRRiE.  ployed  to  sell  an  estate  for  the  defendant ;  that  a  gentleman  named 
Protheroe  having  gone  to  the  office  of  the  plaintiff  to  inquire  after 
another  estate,  was  told  that  it  was  out  of  the  market,  bat  that  the 
estate  in  question  was  to  be  sold,  and  a  particular  of  it  was  given  to 
him,  which  he  took  away.  Mr.  Protheroe  afterwards  met  another 
of  the  land  agents  employed  by  the  plaintiflf,  named  Williams,  and 
with  him  negotiated  the  terms  of  the  sale.  The  plaintiflf  insisted 
that  he  was  entitled  to  commission  on  the  sale  from  the  defendant. 
Several  land  agents  were  called  as  witnesses,  and  stated  that  it 
was  the  usage,  where  there  were  several  employed,  that  the  person 
who  found  a  purchaser  should  have  a  commission  of  21.  per  cent., 
whether  he  did  anything  more  towards  the  completion  of  the  pur- 
chase or  not;  but  they  admitted  that  they  did  not  know  of  any 
instance  where  one  agent  had  found  the  purchaser  and  another  had 
completed  the  purchase,  but  only  instances  in  which  the  vendor 
[  *585  ]  ♦himself  had  completed  it.  They  said,  however,  that  it  would  be  no 
encouragement  to  look  out  for  a  purchaser,  if,  when  they  had  found 
one,  the  business  was  to  be  taken  out  of  their  hands. 

Sii'  W.  Folletty  for  the  defendant : 

The  only  question  is,  whether  the  plaintiflf  is  entitled  to  recover 
his  commission  for  the  sale  of  the  estate,  as  all  the  money  out  of 
pocket  was  paid  in  the  year  1829.  The  sale  took  place  in  1882. 
Murray,  the  plaintiflf,  says  that  the  sale  to  Mr.  Protheroe  took  place 
through  him,  and  therefore  he  is  entitled  to  commission ;  but 
Williams  was  a  land  agent  employed  to  sell  the  estate  as  well  as 
the  plaintiflf,  and  the  sale  was  completed  by  the  instrumentality 
of  Williams,  and  he  is  clearly  entitled  to  his  commission  ;  and  the 
question  is,  whether  the  two  are  entitled?  We  have  the  cases  of 
house  agents,  in  which,  if  a  man  goes  to  one  house  agent  and  gets 
information,  but  does  not  treat,  and  afterwards  goes  to  another,  with 
whom  he  does  treat,  the  latter  is  the  party  entitled  to  commission, 
and  not  the  former. 

Lord  Denman,  Ch.  J.,  in  summing  up  {inter  alia),  said  : 

There  is  no  doubt  that,  from  November,  1829,  to  January,  1830, 
the  plaintiflf  was  employed  to  sell  the  estate,  an  employment  which 
never  appears  to  have  been  distinctly  revoked;  and  it  is  quite 
possible  the  plaintiff  might  be  entitled  to  recover  commission,  pro- 
vided he  accomplished  the  sale  for  the  defendant.    The  real  question 
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is,  whether,  in  point  of  fact,  you  can  say  that  the  plaintiflF  found  Murray 
the  purchaser?  that  is,  the  person  who  ultimately  became  the  currik. 
purchaser.  If  you  think  the  plaintiff  can  be  said  to  have  found 
the  purchaser,  then  he  may  be  entitled  to  be  paid  for  so  doing. 
It  appears  that  Protheroe,  on  applying  to  the  plaintiff  about  a 
particular  estate,  was  told  that  it  was  out  of  the  market,  but  that 
the  Cairo  estate  was  to  be  sold,  and  got  the  particulars  from  him ; 
but  afterwards  meeting  the  agent  Williams,  he  discussed  with 
him  the  ^particulars,  and  said  the  price  was  too  much,  and  it  was  [  *586  ] 
ultimately  agreed  for  at  a  less  price.  Mr.  Protheroe  says,  he  did 
not  buy  the  estate  on  account  of  any  character  of  the  plaintiff's 
office,  but  from  his  own  observation:  but  this  will  not,  in  my 
opinion,  be  sufficient  to  deprive  the  plaintiff  of  his  right  to  com- 
mission. The  question  is,  whether,  under  the  circumstances,  you 
think  the  plaintiff  was  the  person  who  found  the  purchaser  ?  If 
you  do,  you  will  find  your  verdict  for  him  ;  if  you  do  not,  then  you 
will  find  for  the  defendant.  If  you  find  for  the  plaintiff,  then 
you  will  say  what  compensation  he  is  entitled  to.  You  are  not 
bound  to  give  the  amount  of  commission,  though  what  is  usually 
paid  is  some  evidence  to  regulate  the  decision  of  a  jury. 

Verdict  for  the  plaintiff.  Damages  40Z.,  being  for 
commission  at  a  less  rate  than  that  spoken  to  by 
the  witnesses. 


DICAS,  Gent.  Oke,  &c.  v.  STOCKLEY.  i^ 

(7  Car.  &  P.  587—591.)  [  687  ] 

The  town  agent  of  an  attorney  has  a  lien  upon  the  money  received  in  the 
particular  cause,  and  upon  the  papers  in  the  particular  cause,  for  the 
amount  due  to  him  by  the  attorney  for  the  agency  bill  in  that  particular 
cause  only,  and  he  has  this  lien  against  all  the  world ;  and  if  he  has  had  no 
payment  made  to  him  specifically  on  account  of  this  cause,  he  is  entitled  to 
this  lien  until  his  agency  bill  in  the  particular  cause  is  satisfied. 

If  the  agent  has  parted  with  the  possession  of  the  papers  by  his  own  act, 
though  by  mistake,  his  lien  is  at  an  end ;  but  if  the  papers  did  not  get 
lawfully  out  of  his  possession,  his  lien  continues,  and  he  may  maintain 
trover  for  them. 

Trover  for  the  issue  and  other  papers  in  the  case  of  Gyde  v. 
Boucher.    Pleas,  1st,  Not  guilty ;    and,  2ndly,  that  *the  plaintiff       [  *588  ] 
was  not  lawfully  possessed  of  the  papers  as  of  his  own  property. 

It  appeared  that,  in  the  year  1835,  the  plaintiff  was  the  London 
agent  of  Mr.  Smith,  of  Cheltenham,  who  was  the  attorney  for  the 
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DicAs  defendant  in  the  case  of  Oyde  v.  Boucher^  and  that,  after  a  trial 
stocklky.  before  the  sheriff  of  Gloucestershire,  a  new  trial  was  ordered,  when 
the  original  defendant  was  desirous  of  changing  his  attorney,  and 
a  summons  was  taken  out  for  that  purpose  on  the  usual  terms,  and 
an  order  made  thereon,  as  if  the  present  plaintiff  had  been  the 
attorney,  and  not  the  agent  only.  It  was  proved  by  the  clerk  of 
the  plaintiff  that,  in  or  about  the  month  of  July,  1885,  he  missed 
the  papers  in  question  from  the  plaintiff's  o£Sce,  and  that  on  the 
meeting  at  the  Master's  ofBce  to  tax  the  plaintiff's  bill  on  the  change 
of  attornies,  the  defendant,  who  was  a  clerk  in  the  office  of  Mr. 
Bushbury,  (who  was  substituted  as  attorney  instead  of  the  plaintiff,) 
produced  the  issue  and  papers,  and  when  they  were  demanded  by 
the  plaintiff  he  would  not  give  them  up,  and  high  words  ensued ; 
it  being  wished  by  the  defendant  to  have  the  order  to  change  the 
attorney  altered,  by  limiting  the  costs  to  agency  costs,  the  present 
plaintiff  insisting  that  he  was  entitled  to  costs  as  attorney,  his  name 
appearing  on  the  record.  It  appeared  that  Mr.  Smith  had  remitted 
money  to  the  plaintiff  on  his  general  agency  account,  and  that,  on 
that  account,  &L  was  still  due. 

Piatt,  for  the  defendant : 

I  submit  that  the  agent  of  an  attorney  has  no  property  in  the 
papers  in  a  cause,  so  as  to  maintain  trover  for  them.  Even  if  he 
had  the  possession  of  them,  he  would  only  have  a  lien  upon  them 
as  against  his  own  client,  the  attorney.  A  London  agent  has  no 
more  a  lien  upon  papers  in  the  cause,  as  against  the  party,  than  if 
he  was  the  attorney's  clerk.  The  attorney  lives  in  the  same  town 
as  the  party,  and  he  is  obliged  to  employ  an  agent  in  London,  and 
I  *&B9  ]  ig  as  much  answerable  *for  his  agent  as  he  is  for  the  acts  of  his 
clerks ;  and  the  agent  has  no  more  property  in  the  papers  than 
a  clerk  would  have.  But,  even  if  this  were  otherwise,  there  is  in 
this  case  no  conversion  by  the  defendant,  as  he  only  had  the  papers 
as  clerk  to  Mr.  Bushbury,  and  his  possession  of  them  was  in  effect 
the  possession  of  Mr.  Bushbury,  and  the  defendant  would  have 
been  guilty  of  a  breach  of  trust  if  he  had  given  up  the  papers 
without  the  direction  of  his  principal.  However,  it  will  be  shown, 
that  the  plaintiff  had  parted  with  any  lien  he  might  ever  have  had, 
as  he  had  sent  the  papers  to  Mr.  Smith,  at  Cheltenham. 

For  the  defence  Mr.  Smith  was  called,  and  he  stated,  that  the 
papers  in  question  had  been  sent  to  him  by  the  plaintiff  before 
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the  trial  at  Gloucester,  and  that  Mr.  Boucher  having  arranged  with        dicas 
him  for  his  (Mr.  Smith's)  costs,  he  had  delivered  up  these  papers    stookley. 
to  Mr.  Boucher.    It  was  also  proved  by  Mr.  Boucher,  that  he  had 
sent  them  to  Mr.  Bushbury,  to  whom  the  defendant  was  a  clerk, 
at  a  salary  of  8Z.  a-week. 

In  reply,  a  clerk  of  the  plaintiff  was  called,  and  he  stated,  that 
the  papers  sent  into  the  country  did  not  include  those  which  were 
the  subject  of  this  action. 

LiTTLBDALE,  J.  : 

It  is  a  rule  of  law,  that  an  attorney  has  a  lien  upon  all  papers  of 
his  client  which  are  in  his  hands  for  his  bill  for  all  business  of  that 
client.  However,  that  is  not  so  with  the  attorney's  agent.  The 
agent  has  only  a  lien  upon  the  money  recovered,  and  upon  the  papers 
in  his  hands,  in  the  particular  cause,  for  the  amount  due  to  him  by 
the  attorney  in  that  particular  cause  only ;  and  in  this  case  the 
plaintiff  would  have  a  lien  to  that  extent  against  all  the  world,  and 
even  against  Mr.  Boucher;  but  his  lien  goes  only  to  the  extent 
of  the  papers  in  that  cause  for  the  money  due  to  him  in  that  cause 
only.  The  plaintiff  was  the  agent  of  Mr.  Smith  ;  and  it  is  proved 
that  the  remittances  which  were  sent  on  Mr.  Smith's  general  account 
*had  satisfied  that  account  all  but  51. ;  but  it  appears  that  no  pay-  [  *b90  ] 
ment  had  been  made  in  this  cause  specifically.  Now,  if  there  was 
any  balance  due  to  the  plaintiff,  he  had  a  lien  on  these  papers  till 
the  agency  bill  in  this  particular  cause  was  settled.  The  defence 
is,  that  the  plaintiff  had  sent  the  papers  into  the  country  to  Mr. 
Smith.  Now,  if  the  plaintiff  had  parted  with  the  papers,  he  had 
no  lien  upon  them  ;  but  if  he  had  not,  he  still  has  his  lien.  It  is 
said,  on  the  part  of  the  plaintiff,  that  these  papers  were  not  sent 
into  the  country  by  him,  but  were  improperly  taken  out  of  his  office ; 
and  if  you  think  that  the  papers  did  not  get  lawfully  out  of  his 
possession,  he  would  still  have  a  lien  upon  them,  and  would  be  in 
a  situation  to  maintain  the  present  action  of  trover.  The  next 
question  is,  supposing  the  plaintiff  to  have  a  lien  on  these  papers, 
whether  the  defendant  is  guilty  of  a  conversion.  It  is  said  that 
he  is  not  the  principal ;  but  then  it  is  shown  he  is  a  clerk,  at  a  salary 
of  SI.  a-week,  which  is  a  high  salary ;  and  although  an  action  of 
trover  would  not  lie  against  a  mere  servant  or  labourer,  who  carried 
things  from  place  to  place,  we  find  here  that  the  defendant  was 
at  the  Master's  office,  representing  his  principal,  and  acting  in  the 
management  of  what  was  going  on.     If  you  think,  either  that 
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DicAs        the  plaintiff  had  parted  with   the  possession  of  the  papers,  or 
Stockley.     that  they  were  never  demanded,  or  that  the  possession  of  them 
by  the  defendant  was  no  more  than  that  of  a  mere  servant,  to  carry 
them  from  place  to  place,  you  will  find  for  the  defendant. 

A  juror:  Our  impression  is,  that  these  papers  were  not  taken 
away  from  the  plaintiff's  office,  but  were  sent  into  the  country 
by  mistake. 

Thomas  J  for  the  plaintiff : 

If  that  were  so,  I  submit  that  the  plaintiff  was  entitled  to  have 
the  papers  back  when  he  demanded  them. 

[  591  ]  LiTTLBDALB,  J.  : 

No.  I  have  already  given  my  opinion  on  that  point.  If  the 
plaintiff  parted  with  the  possession  of  the  papers  by  his  own  act, 
he  has  no  longer  any  lien  upon  them ;  but  if  they  were  got  out  of 
his  possession  wrongfully,  his  lien  remains. 

Verdict  for  the  defendant. 

On  a  subsequent  day,  Kelly  obtained  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence. 


1836.  CROFTS  AND   Others  v.   MARSHALL. 

^!!li^'  (7  Car.  &  P.  597-608.) 

I-  ^^^  J  The  words  **  perils  of  the  seas"  in  a  policy  of  insurance  are  terms  of 

general  import,  upon  which  the  Court  is  to  put  a  construction.  In  a  case 
where  it  is  suggested  on  the  one  side  that  the  loss  of  a  quantity  of  liquid 
was  occasioned  by  the  '*  perils  of  the  sea,"  and  on  the  other  side  that  it  was 
leakage,  for  which  the  underwriters  were  not  answerable,  witnesses  cannot 
be  called,  and  asked,  "  Whether,  where  the  cargo  has  not  been  shifted,  nor 
the  casks  damaged,  the  running  out  of  the  liquid  is  in  practice  considered  as 
leakage,  or  as  a  loss  by  the  perils  of  the  seas."  But  this  question  may  bo 
put  to  persons  skilled  in  navigation,  *'  Suppose  the  casks  have  not  been 
shifted  nor  damaged,  but  the  liquid  escapes,  to  what  do  you  attribute  it !" " 
Whether  in  such  a  case  counsel  may  read  to  the  jury  passages  from  books 
on  insurance,  written  by  mercantile  men,  Qu(xre. 

Assumpsit  on  a  policy  of  insurance,  dated  August,  1882,  on  thirty- 
six  casks  of  oil,  in  the  brig  Wesley,  from  London  to  St.  Petersburg. 
The  loss  was  averred  to  be  by  peril  of  the  seas,  which  was  denied 
by  the  plea. 
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Sir  F.  Pollock,  for  the  plaintiflf :  Cbofts 

I  shall  prove  that  the  casks  were  properly  stowed  and  properly  Marshall. 
coopered;  and  but  for  the  extraordinarily  bad  weather,  and  the 
unusual  violence  of  the  sea  sweeping  away  the  bulwarks,  &c.,  the 
damage  either  would  not  have  happened  at  all,  or  at  least  not  to 
anything  like  the  extent.  But  it  is  to  be  said,  that  the  underwriters 
are  not  liable  for  leakage.  It  is  very  true,  that,  for  certain  small 
losses,  under  a  particular  percentage,  as  mere  leakage,  the  under- 
writers are  not  liable.  *In  all  warehouses  and  docks  a  certain  [  *598  ] 
allowance  is  made  for  leakage ;  and,  provided  more  than  a  certain 
quantity  has  not  escaped,  the  underwriters  are  not  liable ;  but  the 
moment  it  appears  as  a  fact,  that  the  damage  has  been  occasioned 
by  extraordinarily  bad  weather,  then  their  liability  commences. 
There  is  no  custom  at  Lloyd's  which  can  make  the  underwriters 
irresponsible  for  an  entire  loss  of  a  liquid  by  the  perils  of  the  seas, 
on  the  ground  that  it  is  leakage.  His  Lordship  will  have  to  say 
whether,  if  leakage  extends  by  custom  to  such  an  extent,  it  should 
not  have  been  pleaded  specially.  All  the  defendant  pleads  is,  that 
the  loss  did  not  arise  by  the  perils  of  the  sea.  The  underwriters 
say,  that,  provided  the  cask  exists  in  the  shape  of  a  cask,  whether 
it  is  empty  or  not,  the  loss  of  the  liquid  comes  under  the  descrip- 
tion of  leakage.  I  submit,  also,  that  the  question,  whether  the 
casks  were  properly  stowed  or  properly  coopered,  does  not  arise 
upon  this  form  of  pleading. 

The  master  of  the  brig  Wesley  was  called  as  a  witness,  and  gave 
his  evidence  in  substance  as  follows  :  "  I  went,  in  August,  1832,  to 
St.  Petersburg,  with  a  general  cargo.  We  had  thirty-six  casks  of 
oil.  I  saw  the  greatest  part  of  the  oil  come  on  board ;  it  is  desir- 
able to  keep  oil  separate,  and  it  was  stowed  in  the  fore  part  of  the 
vessel ;  the  casks  were  double  bedded  and  double  coigned  ;  that  is 
one  more  bed  than  usual ;  they  could  not  have  been  better  stowed. 
The  wind  varied  about,  which  made  tiie  sea  run  very  cross,  and 
made  the  vessel  dodge  and  roll ;  she  laboured  hard  and  rolled 
heavy,  and  shipped  a  great  quantity  of  water  on  the  deck.  I 
observed  oil  come  up  with  the  pumps  about  five  or  six  days  after 
we  started.  I  believe  the  log  was  lost  with  the  ship  on  a  subse- 
quent voyage.  I  saved  some  oil  by  putting  it  into  buckets  and 
pouring  into  casks.  This  was  when  we  were  about  the  middle  of 
the  North  Sea.  When  we  were  in  the  east  sea,  near  the  end  of  the 
voyage,  one  very  tremendous  sea  *struck  the  ship  and  threw  her       [  •599  ] 
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Cbopts  on  her  side,  and  took  away  part  of  the  bulwarks,  &c. ;  the  sailors 
Mabshall.  tumbled  about  like  swans.  The  sea  was  right  fore  and  aft,  and  the 
passengers  jumped  out  of  bed,  thinking  the  sides  were  broken  in. 
This  might  have  disturbed  the  cargo.  The  voyage  was  from  fifteen 
to  twenty  days.  The  casks  were  in  the  same  state  at  the  end  of 
the  voyage  in  which  they  were  at  first,  except  two,  which  were  a 
little  bent  after  they  were  empty ;  ten  of  the  casks  were  empty. 
There  were  two  tiers  of  the  casks.  I  think  the  heavy  rolling  was 
the  cause  of  the  loss  of  the  oil ;  if  there  had  been  fine  weather  all 
the  way,  I  think  the  oil  would  have  gone  safe."  On  his  cross- 
examination,  he  said — ''  I  have  often  carried  oil  before ;  it  some- 
times leaks  and  sometimes  not,  and  you  can't  tell  how  it  comes  to 
leak  sometimes.  The  casks  were  Gallipoly  casks.  I  have  carried 
Gallipoly  oil  before,  and  had  it  leak  a  little.  I  had  about  100  casks 
of  porter  on  board,  which  did  not  leak  at  all ;  and  a  few  casks  of 
brandy,  and  none  of  them  leaked.  There  were  also  some  hogs- 
heads of  Madeira  wine,  and  none  of  them  leaked ;  but  these  were 
all  stowed  aft."  On  his  re-examination,  he  said — "  The  North  Sea 
begins  to  the  northward  of  Orfordness.  I  remember  one  instance 
of  the  greatest  part  of  some  casks  of  Gallipoly  oil  running  out,  but 
that  was  in  very  bad  weather." 

A  captain  of  a  vessel,  who  happened  to  be  at  Gronstadt  in 
September,  1882,  when  the  Wesley  arrived  there,  stated  that  he 
went  on  board  and  inspected  the  cargo,  particularly  the  oil ;  that 
the  casks  did  not  appear  to  have  moved  out  of  their  places,  and 
that  there  was  nothing,  in  his  opinion,  to  which  the  escape  of  the 
oil  could  be  attributed  but  the  labouring  of  the  vessel. 

A  cooper  was  called  as  a  witness,  and  stated  that  the  casks  were 
in  good  condition  when  they  were  landed  from  Gallipoly,  about 
[  *G00  ]  sixteen  or  eighteen  months  before  they  *were  put  on  board  the 
Wesley ;  that  they  did  not  leak  anything  uncommon,  and  did  not* 
appear  to  be  defective  casks ;  and  that  Gallipoly  casks  are  made  of 
chestnut  wood."  On  his  cross-examination,  he  said — "  One  or  two 
had  leaked  a  little  more  than  the  average.  I  will  not  swear  that 
they  had  not  leaked  more  than  seven  gallons,  and  one  sixteen 
gallons;  there  is  a  hard  cement  over  the  whole  cask,  which 
lasts  about  two  years.  Gallipoly  casks  vary  from  nine  gallons 
to  252,  and  some  are  400.  The  casks  in  question  were  about 
190-gallon  casks;  the  average  leakage  of  a  190-gallon  cask  is 
about  six  gallons  in  the  regular  voyage  from  Gallipoly  to  London, 
which  is  about  six  weeks  or  two  months."    Another  cooper  proved 
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that  he  examined  the  casks  in  July,  1832,  before  they  were  put       Cropts 
on  board  the  Wesley,  and  found  them  in  a  state  fit  for  shipping,    maiishall. 
coopered   well,   and   in  good  condition;  and   that  they   did   not 
leak  when  they  were  put  on  board.     In  this  latter  part  he  was 
confirmed  by  the  stevedore,  who  also  proved  that  the  casks  were 
well  stowed. 

Campbell,  A.-G.,  for  the  defendant : 

On  the  facts  proved  already  there  is  not  the  smallest  doubt  that 
the  action  cannot  be  maintained.  If  Sir  Frederick  Pollock  had 
made  out  his  opening,  it  would  have  been  a  more  difficult  question. 
If  he  had  shown  that,  by  extraordinarily  stormy  weather,  the  casks 
had  been  shifted  and  the  damage  occasioned,  there  might  have  been 
some  foundation  for  the  action ;  for  I  am  not  so  absurd  as  to  say, 
that  if,  by  extraordinary  weather,  such  as  the  ship's  going  aground, 
the  casks  are  staved,  and  the  oil  spilt,  the  underwriters  are  not 
liable.  But  unless  there  be  some  extraordinary  peril,  by  which 
the  loss  is  occasioned,  the  underwriters  are  not  liable.  It  is  not 
enough  to  show  the  leaking,  but  it  must  be  shown  that  it  has 
been  occasioned  by  an  extraordinary  peril,  by  the  shifting  of  the 
cargo,  and  the  damage  of  the  casks.  As  to  the  facts  ^proved,  [  *60i  ] 
was  there  any  extraordinary  peril?  Was  the  weather  worse 
than  is  ordinarily  met  with  at  such  a  time  of  year  ?  There  was 
no  leakage  in  the  porter,  or  the  Madeira,  or  the  brandy,  to  the 
end  of  the  voyage.  But  the  captain  cannot  say  that  it  was  not 
within  a  very  few  days  that  the  leakage  of  the  oil  began ;  it  was  in 
the  North  Sea,  and  that  begins  at  Orfordness,  which  is  but  a  short 
sail  from  the  Thames.  In  one  sense  the  loss  may  be  by  the  peril 
of  the  sea  ;  because,  if  it  had  been  on  the  land,  and  not  on  the  sea, 
there  would  have  been  no  leakage.  But  on  the  sea  there  always 
is  leakage,  arising  from  the  casks  not  being  in  a  quiescent  state,  as 
they  are  in  the  docks.  On  the  voyage  from  Gallipoly  to  London, 
at  first  there  was  a  leakage  of  more  than  three  per  cent. ;  and, 
according  to  the  doctrine  of  my  learned  friend,  there  was  here  a 
clear  claim  against  the  underwriters.  There  is  a  memorandum, 
which  says,  no  loss  shall  be  thrown  on  the  underwriters  which  does 
not  amount  to  three  per  cent.  A  policy  of  insurance  is  to  protect 
from  extraordinary  risks,  and  not  from  such  as  may  be  expected 
on  a  voyage.  The  premium  in  this  case  is  only  108.  6d.  per  cent., 
and  for  that  are  the  underwriters  to  indemnify  the  assured  for  any 
loss  of  this  kind  arising  from  leakage  ?    The  assured  can  guard 
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Cbofts      against  this  by  good  stowage  and  good  cooperage,  and  the  under- 
Marshall,    writers  can  only  see  that  the  loss  is  occasioned  by  extraordinary 
perils.     It  would  be  dangerous  to  commerce  if  this  doctrine  did 
not  prevail.     There  was  a  case  of  Delbois  v.  Aberdeen,  tried  about 
a  year  ago  in  this  Court,  in  which  a  similar  attempt  was  made  as 
is  made  here  to-day;  and  there  have  been  several  other  cases  in 
which  the  same  attempt  was  made,  but  they  all  utterly  failed. 
Sir  Frederick  PoUock  says  that  the  plea  in  this  case  is  not  sufficient. 
May  I  not  show  that  the  loss  arose  from  bad  cooperage  and  bad 
stowage,  in  order  to  prove  that  it  did  not  arise  from  perils  of  the 
sea?    They  allege  that  the  casks  were  damaged  by  the  perils  of 
[  *(>02  ]      the  sea,  and  thereby  the  loss  arose.     We  say  the  *casks  were  not 
damaged  by  the  perils  of   the  sea,  i.e.,  within   the   meaning   of 
the  policy.     What  is  the  meaning  of  perils  of  the  seas  in  such  a 
mercantile  instrument  as  this  ?    It  can  only  mean  a  loss  occasioned 
by  some  extraordinary  danger.     Delbois  v.  Aberdeen  well  illustrates 
this  doctrine.     It  was  said,  in  that  case,  that  the  hull  of  the  vessel 
and  the  rigging  were  damaged  by  extraordinarily  bad  weather,  and 
in  one  sense  it  was  a  peril  of  the  sea ;  but  was  it  a  loss  by  perils  of 
the  sea  within  the  meaning  of  the  policy  ?    Both  Judge  and  jury 
were  of  opinion  that  it  was  not  a  loss  by  the  perils  of  the  sea,  though 
the  sea  had  occasioned  it,  because  it  was  a  loss  by  wear  and  tear. 
What  wear  and  tear  was  in  that  case,  leakage  is  in  this  case ;  it  is 
a  sort  of  wear  and  tear  of  the  cargo.     There  is  a  leakage  on  all 
voyages  of  about  five  or  six  per  cent. ;  and  it  must  be  considered 
wear  and  tear,  unless  there  has  been  some  extraordinary  peril,  by 
which  the  cargo  has  beeil  shifted  and  the  casks  damaged.     The 
reason  is,  that  you  cannot  draw  the  line  as  to  the  quantity  of 
leakage,  and  can  only  act  upon  extraordinary  peril.     There  is  no 
extraordinary  peril  if  the  cargo  has  not  shifted  and  the  casks  have 
not  been  damaged.     There  has  been  no  decision  upon  this  precise 
point,  but  in  Westgate  on  Insurances,  which  is  a  work  written  by 
a  merchant,  and  of  high  authority,  it  is  said, — "  It  is  understood 
that  the  insurers  are  not  liable  for  leakage  arising  from  bad  stowage 
or  cooperage ;  but  from  storms,  deducting  the  usual  per-centage. 
It  is,  nevertheless,  necessary  to  observe,  that  however  considerable 
the  loss  may  be,  it  cannot  be  demanded  of  the  insurers  unless  it 
can  be  shown  that  the  casks  were  damaged  by  storms  or  other 
accident;  otherwise  it  must  be  considered  as  proceeding  from  the 
cause  above  mentioned."    If  my  friend  could  have  made  out  a  case 
of  the  casks  being  damaged,  he  might  have  had  a  case  for  the  jury; 
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but  the  reverse  is  proved  here ;  also  in  a  Treatise  on  Averages,  by       Ckopts 
a  merchant  named  Stephens.  Mabshall. 


Sir  F.  Pollock :  [  603  ] 

I  object  to  the  law  being  stated  from  treatises  which  are  not 
authority.  Every  thing  that  is  not  fact  is  law  ;  and  if  this  is  law, 
my  friend  may  address  the  jury  upon  the  fact  and  law  mixed  up 
together ;  but  he  ought  to  cite  that  which  is  authority  with  your 
Lordship  and  in  the  Courts  of  this  country.  I  can't  object  to  a 
case,  but  I  object  to  anything  that  is  not  legal  authority.  Even  if 
Mr.  Stephens  were  dead,  I  should  say  he  is  no  legal  authority ;  but 
as  he  is  alive,  if  he  is  the  highest  authority,  he  cannot  be  cited. 

Lord  Denmak,  Ch.  J.,  took  a  note  of  the  objection. 

Campbell,   A.-G.,   proceeded   to   read   a   passage    from    Mr. 
Stephens's  work. 

LoBD  Denman,  Ch.  J. : 

It  is  a  similar  statement  to  that  of  Westgate,  I  think,  only  more 
narrow  as  to  the  cause  of  loss.  His  Lordship  then  inquired  of 
Sir  F.  PoUockf  whether  he  meant  to  contend  that  the  casks 
were  damaged. 

Sir  F.  Pollock : 
Certainly  not,  if  by  damage  is  meant  permanently  injured.     My 
opinion  is,   that  by  the  extraordinary  violence  the  casks  were 
pressed  upon,  and  the  seams  opened,  and  the  oil  escaped.    I  do 
not  say  the  casks  were  permanently  damaged  or  injured. 

On  the  part  of  the  defendant,  Mr.  Bobinson,  a  merchant  and 
underwriter,  was  called  as  a  witness,  and  the  following  question 
was  put  to  him  by  Maiile :  "In  your  judgment,  having  heard 
the  evidence,  is  the  loss  of  oil  which  has  occurred  in  this  case 
a  loss  of  ordinary  leakage,  or  a  loss  by  perils  of  the  sea  within 
the  meaning  of  the  policy?" 

Sir  F.  Pollock  objected : 
It  is  putting  the  witness  in  the  place  of  your  Lordship  and 
the  jury. 

Cmnpbell,  A.-G. : 

A  policy  of  insurance  is  a  mercantile  *instrument,  and  may      [  ♦604  ] 
be  explained   by  persons  conversant  with    the    nature  of  such 
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Cbofts  instruments.  If  in  a  contract  for  tallow  brachs  were  mentioned, 
Makshall.  your  Lordship  would  receive  evidence  of  the  meaning  of  the  word 
brach.  Here  the  words  "  perils  of  the  seas,"  may  be  explained  in 
a  similar  way.  In  Delbois  v.  Aberdeen,  many  witnesses  were 
asked,  Do  you  ascribe  the  loss  the  ship  has  sustained  to  perils 
of  the  sea  ?  and  they  answered,  No,  we  ascribe  it  to  wear  and  tear. 
That  case  is  authority  in  this ;  that  was  as  to  the  meaning  of  a  loss 
by  perils  of  the  seas,  with  reference  to  ship  ;  this  is  with  reference 
to  cargo.  The  sense  in  which  these  words  were  used  by  the 
contracting  parties  is  to  be  interpreted  by  the  usage  on  the 
subject. 

Lord  Denman,  Gh.  J. : 

As  to  Delbois  v.  Aberdeen ,  1  very  much  doubt  whether  any 
such  question  was  allowed  to  be  put,  as  whether  the  loss  was 
a  loss  occasioned  by  the  perils  of  the  seas  within  the  meaning 
of  the  policy.  I  think,  according  to  my  recollection,  it  was  a 
question  put  to  persons  skilful  in  navigation,  by  what,  in  their 
opinion,  the  loss  was  occasioned.  These  words  ''perils  of  the 
sea,"  are  terms  of  general  import,  which  the  Court  are  bound 
to  put  a  construction  upon.  I  think  it  differs  from  the  case  of 
a  contract  for  tallow. 

Maule : 

I  •eos  ]  In  Gabay  and  another  v.  Lloyd  (i),  which  was  *on  a  policy  on 

horses,  warranted  free  from  mortality,  a  certain  usage  was  relied 
on,  though  it  did  not  prevail,  on  the  ground  that  one  party,  the 
plaintiff,  was  not  cognizant  of  the  practice  at  Lloyd's ;  but  a  body 
of  evidence  was  given  of  the  usage. 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  question  ought  not  to  be  put ;  I  think 
you  cannot  ask  the  witness  his  opinion,  derived  only  from  the 
opinions  of  other  persons,  as  to  the  meaning  of  an  instrument, 
which  I  think  is  not  ambiguous  in  its  terms,  and  which  has  no 
abstruse  words  which  require  explanation.  It  must  never  be 
forgotten  that  we  do  not  exclude  this  kind  of  evidence,  or  lose 
the  benefit  of  it ;  because  the  jury  are  supposed  to  know  these 
things  (2). 

(1)  27  B.  E.  486  (3  B.  &  C.  793).  jury,   who,   in  London,   are  selected 

(2)  The  C€i80  was  tried  by  a  special      from  those  who  are  merchants. 
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The  question  was  then  varied,  and  proposed  to  be  put  in  the       Cbopts 
following  form :  "  Without  referring  to  the  evidence  in  this  case,    MARfiHALL. 
lyhere  the  cargo  has  not  been  shifted  or  the  casks  damaged,  is  the 
running  out  of  the  liquor  in  practice  considered  as  leakage,  or  as  a 
loss  by  perils  of  the  seas?  " 

Sir  F.  Pollock  objected. 

Lord  Denman,  Gh.  J. : 
I  think  it  is  in  substance  the  same  question  as  was  put  before. 

The  question  was  not  allowed  to  be  put,  and  Mr.  Bobinson 
was  not  examined. 

A  witness  was  then  called  who  had  been  captain  of  a  ship  for 
30  years,  and  stated  that  he  had  carried  cargoes  of  oil,  and  that 
it  is  very  apt  to  leak,  and  sometimes  without  any  apparent  cause. 

Campbell,  A.-G.,  put  the  following  question  :  "  Suppose  the       [  606  ] 
casks  have  not  been  shifted  nor  damaged,  but  the  oil  escapes, 
to  what  do  you  attribute  it?" 

Sir  F.  Pollock  objected. 

Lord  Denman,  Ch.  J.,  thought  that  this  question  might  be  put, 
as  it  might  not  depend  upon  the  opinions  of  others. 

The  witness  said — "  It  must  depend  upon  the  quality  of  the 
casks,  i  should  say  brandy,  and  wine,  and  porter  would  not 
leak,  comparatively  with  the  oil;  the  oil  is  more  subtle.'' 

Mr.  Bichards,  (a  settler  of  averages  at  Lloyd's),  was  then  called, 
who  stated  that  he  was  employed  by  the  plaintiff's  attornies  to 
make  out  this  average  on  the  8th  of  July,  1835 ;  that  he  had  all 
the  usual  papers  laid  before  him.  His  statement  was  then  read, 
which  had  been  delivered  to  the  defendant  by  the  plaintiff:  it 
contained  this  paragraph:  **This  paper  is  made  up  to  show 
a  statement  of  the  loss,  but  I  do  not  see  that  the  documents 
make  out  any  claim  under  the  policy." 

Sir  F.  Pollock,  in  reply: 

If  the  event  has  occurred  which  takes  away  the  exception,  the 

underwriter  is  liable  for  average  loss  upon  the  articles  otherwise 

excepted,  such  as  corn,  fruit,  &c.,  mentioned  in  a  policy.    But 

where  I  find  noth^g  in  the  policy  about  the  shifting  of  the  cargo, 

53—2 
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Crofts  or  the  ship's  going  ashore,  I  am  surprised  that  my  friend  should, 
Mabshall.  ^y  calling  witnesses,  attempt  to  support  the  monstrous  doctrine, 
that  although  you  should  all  be  quite  satisfied  that  the  force  of 
the  sea  directly  acting  upon  the  casks  emptied  them  of  the  oil, 
yet  by  some  custom  in  insurances  it  is  to  be  considered  as  leakage. 
There  was  not  more  than  an  average  of  8  or  4  per  cent,  loss  on  the 
voyage  from  Gallipoly  to  England,  and  no  leakage,  but  an  increase, 
[  *607  ]  during  the  16  months  that  the  casks  were  in  *the  docks ;  and  yet  it 
is  to  be  said  that  without  any  extraordinary  perils  the  same  cargo 
is  to  have  ten  casks  completely  and  others  nearly  emptied.  It  is 
clear  that  the  oil  was  forced  out  of  the  casks  by  a  pressure  not 
ordinarily  occurring  in  a  voyage  from  London  to  St.  Petersburg. 
Why  did  not  they  call  witnesses  to  show  that  such  a  thing  had 
happened  before,  if  it  had  ever  happened  ?  The  question  is,  Did 
not  the  vessel  meet  with  that  violence  which  operated  on  the  casks 
in  a  different  manner  from  the  ordinary  one  which  both  parties 
expected?  and  is  not  that  an  extraordinary  peril,  against  which 
the  insurance  is  intended  to  protect? 

Lord  Dekmak,  Ch.  J.  (in  summing  up)  said : 

The  question  is,  whether  it  is  made  out  to  your  satisfaction  that 
the  loss  was  occasioned  by  the  perils  of  the  sea.  (His  Lordship 
stated  the  substance  of  the  evidence,  and  observed :)  It  appears 
that  at  the  end  of  the  voyage  the  cargo  was  not  shifted  from  its 
place,  nor  were  the  casks  damaged,  but  ten  of  them  were  found 
completely  empty,  and  others  had  lost  much  of  their  contents. 
You  are  to  say  whether  that  loss  or  any  part  of  that  damage  was 
occasioned  by  the  perils  of  the  seas.  We  have  heard  about  a  rule 
of  Lloyd's,  that  if  the  cargo  is  not  shifted,  nor  the  casks  damaged, 
it  is  not  a  loss  by  perils  of  the  sea.  It  appears  to  me  however,  that 
that  is  not  a  proper  test  to  be  applied  to  this  case,  but  that  it  is  for 
you  to  say  in  fact  whether  this  injury  was  occasioned  by  such  perils 
as  you  consider  to  be  perils  of  the  sea.  It  may  be  very  convenient 
for  the  underwriters  to  have  a  general  rule,  and  for  the  commercial 
world  to  submit  to  it ;  but  if  they  mean  to  control  the  effect  of  a 
plain  instrument,  they  should  introduce  the  terms  into  the  policy. 
The  term  "perils  of  the  sea"  is  rather  a  loose  term,  but  the  counsel 
on  both  sides  have  limited  it  in  a  way  which  I  dare  say  you  will 
think  reasonable :  they  have  spoken  of  ordinary  and  extraordinary 
perils,  and  you  will  say  whether  it  is  made  out  to  your  satisfaction 
[  •608  J       *tlmt  this  loss  was  occasioned  by  extraordinary  perils.     If  it  is, 
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you  will  find  your  verdict  for  the  plaintiffs  ;  if  it  is  not,  you  will       Crofts 
find  for  the  defendant.  Marshall. 

The  jury  retired,  and  after  an  absence  of  many  hours,  stated 
that  they  were  not  likely  to  agree,  upon  which  a  verdict  was  taken 
by  consent  for  the  defendant. 


FRA8ER  V.  The  Hon.  GRANTLEY  BERKELEY  and  i836. 

1  Dec,  3. 

Another.  

(7  Car.  &  p.  621—626 ;  S.  C.  2  Moody  &  Bob.  3.)  C  ^21  ] 

A.  having  written  a  novel,  B.  published  a  libel  on  A.  and  his  family  in 
the  form  of  a  critique  on  the  novel,  for  which  A.  beat  him.  B.  brought  an 
action  for  the  assault,  and  A.  a  cross  action  for  the  libel : 

Held,  that  in  the  action  for  the  assault,  the  libel  might  be  given  in 
evidence  in  mitigation  of  damages,  although  it  was  the  subject  of  another 
action ;  but  that  being  so,  the  defendant  ought  not  to  derive  much  advantage 
from  it  in  diminishing  the  damages. 

Held  also,  that  the  defendant  need  not  put  in  the  novel  to  show  that  the 
criticism  in  the  libel  was  unfair,  neither  could  the  plaintiff  give  the  novel 
in  evidence  to  show  that  the  critique  was  a  fair  one ;  biit  the  plaintiff's 
counsel,  in  his  reply,  might  assume  that  certain  passages  were  contained  in 
the  work,  and  argue  that  the  critique  was  not  unfair. 

If  a  critic,  in  criticising  a  work,  goes  out  of  his  way  to  attack  the  private 
character  of  the  author,  this  is  a  libel. 

Assault.    Plea,  Not  guilty. 

It  appeared  that  the  defendant,  the  Hon.  G.  Berkeley,  accom- 
panied by  his  brother,  the  Hon.  Craven  Berkeley,  went  on  the  3rd 
of  August,  1886,  to  the  shop  of  the  plaintiff,  in  Begent  Street ;  and 
that  the  Hon.  G.  Berkeley  beat  him  both  with  a  heavy  whip  and 
his  fists,  the  Hon.  Graven  Berkeley  holding  the  shop-door,  and  a 
third  person,  whose  name  did  not  appear,  keeping  the  persons  in 
the  street  away  from  the  door. 

It  was  opened  by  Thesiger,  for  the  defendant,  that  the  Hon. 
G.  Berkeley  had  published  an  historical  novel  called  **  Berkeley 
Castle ; "  and  that  on  the  Ist  of  August,  1836,  the  plaintiff  had 
published,  in  a  work  called  "  Fraser's  Magazine,'*  what  purported 
to  be  a  critique  on  the  novel,  but  which  was  really  a  most  malignant 
libel  on  Mr.  G.  Berkeley,  and  his  mother,  and  other  'members  of 
his  family. 

Erie,  for  the  plaintiff : 
That  critique  is  the  subject  of  a  cross  action,  which  now  stands 
for  trial  in  this  Court.     It  is  therefore,  I  submit,  not  a  matter  of 
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Fraseb      mitigation  in  this  action.     It  is,  if  any  thing,  a  distinct  wrong,  for 
Bkhkeley.    which  Mr.  Berkeley  has  sought  a  distinct  remedy. 

Lord  Abinger,  C.  B.  : 

A  defendant  certainly  cannot  put  in  a  libel  as  a  set-ofF  against 
an  assault.  The  rule  is,  that  that  which  amounts  to  a  justification 
must  be  pleaded,  but  any  matter  of  palliation  or  mitigation  may 
be  given  in  evidence  under  the  general  issue,  and  I  think  its  being 
the  subject  of  another  action  makes  no  difference.  Suppose 
[  •622  ]  *foul  words  preceded  a  blow — would  they  be  the  less  a  provocation 
because  they  happened  to  be  actionable?  If  this  critique  is 
the  subject  of  another  action,  you  will  make  good  use  of  that  in 
your  reply. 

Thesiger  resumed  his  opening : 

Any  person  who  enters  the  field  of  literature  as  an  author,  is 
open  to  have  his  work  and  his  character  as  an  author  inquired  into 
and  criticised.  If  the  character  of  Mr.  Berkeley  as  an  author  had 
been  attacked,  it  would  have  been  no  excuse  for  this  assault.  But 
if  this  pretended  critique  should  prove  to  be  one  of  the  most 
malignant  libels  that  ever  issued  from  a  licentious  press,  and  that 
it  was  published  on  the  1st  of  August,  it  will  be  for  you  to  say 
whether  the  plaintiff  ought  to  have  more  than  a  farthing  damages 
for  the  assault  committed  on  him.  I  admit  the  beating  was  a 
severe  one,  and  that  the  libel  is  the  subject  of  another  action ; 
therefore  the  matter  stands  thus :  there  is  a  gross  libel  on  the  one 
side,  and  a  beating  on  the  other,  and  there  the  matter  might  have 
rested  ;  but  as  the  plaintiff  has  brought  an  action  for  the  beating 
on  the  one  hand,  it  is  but  just  that  Mr.  Berkeley  should  bring  his 
action  for  the  libel  on  the  other  ;  and  that  it  is  a  most  gross  libel 
there  can  be  no  doubt,  as  it  imputes  that  Mr.  Berkeley  is  a  liar,  a 
pimp,  a  detractor  of  female  reputation,  and  a  coward ;  and,  besides 
all  this,  it  attacks  other  members  of  his  family. 

It  was  proved  by  Mr.  Moyes,  the  printer  of  "  Fraser's  Magazine," 
that  the  number  containing  the  alleged  libel  was  delivered  for 
publication  on  the  31st  of  July,  and  would  be  published  on  the  1st 
of  August. 

The  article  in  "Fraser's  Magazine"  was  read.  It  (besides 
reviewing  the  novel)  attacked  the  Hon.  G.  Berkeley  and  other 
members  of  the  Berkeley  family. 
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Erie :  Fraser 

V, 

Does  not  your  Lordship  think  they  should  read  the  novel,  to     Berkeley. 
show  that  the  criticism  is  unfair  ?  [  623  ] 


Lord  Abinger,  C.  B.  : 
I  think  not. 

Thesiger  : 

It  may  be  assumed  that  the  novel  is  ten  times  as  bad  as  the 
worst  passage  contained  in  it.  I  ground  my  defence  on  those 
passages  of  the  libel  which  are  quite  beside  the  novel. 

Lord  Abinger,  C.  B.  : 

Mr,  Erie  has  a  right  to  have  any  other  portion  of  this  number 
of  "Eraser's  Magazine  '*  read,  to  explain  the  provocation. 

Erie  : 

I  propose  to  have  extracts  from  the  novel  read  as  evidence  in 
reply,  to  show  that  the  criticism  was  not  unfair. 

Lord  Abinger,  C.  B.  : 

You  may  read  them  as  part  of  your  speech,  and  put  it,  that  if  a 
work  contained  such  passages  as  that  your  criticism  was  fair.  If 
this  magazine  had  been  a  mere  attack  on  the  book,  and  nothing 
else,  I  should  say  that  it  was  no  palliation  of  the  assault. 

Erie,  in  reply : 

We  are  quite  agreed  in  the  principle  of  law,  that  an  author  is 
public  property,  and  that  there  is  a  right  for  the  critic  to  show  up 
that  which  is  bad,  to  censure  that  which  is  licentious,  and  to  pull 
down  that  which  is  arrogant ;  and  if  he  write  hoiid  fide,  he  is 
justified  in  criticism,  however  severe,  and  in  sarcasm,  however 
pungent.  I  gathered  from  his  Lordship  that  I  have  a  right  to 
assume,  that  what  is  stated  in  the  libel  as  being  in  the  book  really 
is  there ;  and  to  suppose  also,  that  the  book  contains  such  passages 
as  those  I  shall  state  to^  you.  (He  stated  passages  from  the  novel, 
and  argued  that  they  were  of  an  immoral  tendency,  and  suggested 
that  the  *plaintiff  was  a  mere  publisher,  and  did  not  write  the  [  •624  ] 
works  he  published.) 
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Fraser      Lord  Abinger,  C.  B.  (in  summing  up) : 
r. 
Berkeley.        The  only  question  in  this  case  is  as  to  the  amount  of  damages. 

Whatever  is  an  answer  to  the  action  must  be  pleaded  as  a  justifica- 
tion, but  it  bas  been  held  by  my  learned  predecessors,  that  in 
actions  for  personal  wrongs  and  injuries,  a  defendant  who  does  not 
deny  that  the  verdict  must  pass  against  him,  may  give  evidence 
to  show  that  the  plaintiff  in  some  degree  brought  the  thing  upon 
himself,  and  in  that  view  the  libel  was  given  in  evidence  by  the 
defendant's  counsel.  This  libel  appears  to  have  been  published 
either  on  the  31st  of  July  or  the  1st  of  August,  and  the  assault 
is  on  the  3rd  of  August.  The  law  I  think  would  be  an  unwise 
law,  if  it  did  not  make  allowance  for  human  infirmities ;  and  if 
a  person  commit  violence  at  a  time  when  he  is  smarting  under 
immediate  provocation,  that  is  matter  of  mitigation:  and  the 
same  rule  is  allowed  to  prevail  even  on  trials  for  murder ;  but  in 
those  cases,  if  the  blood  has  had  time  to  cool  before  the  fatal  blow 
is  struck,  the  party  is  guilty  of  murder — indeed,  in  the  present 
case,  if  death  had  ensued,  the  present  defendants  could  not  have 
escaped  that  criminal  charge.  The  provocation  three  days  before 
would  not  have  availed  them  for  going  deliberately  three  days 
after  to  take  their  vengeance.  At  the  same  time  it  appears  to  me 
to  be  severe  to  say,  that  you  should  not  look  at  the  cause  which 
induced  the  assault.  But  still,  even  supposing  the  libel  to  be  as 
atrocious  as  words  can  make  it,  you  will  have  to  consider,  whether 
in  a  case  of  so  severe  a  beating  as  the  present,  you  would  let  the 
libel  have  any  very  serious  effect  on  the  amount  of  the  damages. 
It  has  been  said  that  the  plaintiff  was  a  publisher  only,  and  that, 
[  ^625  ]  although  "^the  publisher  is  liable  for  damages  in  an  action,  yet 
that  the  anger  of  the  party  libelled  should  be  directed  against 
the  author,  and  not  against  the  bookseller.  If  the  bookseller 
refuse  to  disclose  the  name  of  the  author,  and  keep  himself  as 
a  shield  over  the  libeller,  he  cannot  complain  if  he  is  treated  as 
the  author ;  but  I  think  that  the  bookseller  certainly  ought  to  be 
first  asked  to  give  up  the  author.  If  no  other  person  had  been 
present,  it  might  have  been  supposed  that  Mr.  Berkeley  had  asked 
the  plaintiff  for  the  author's  name  before  he  began  to  beat  the 
plaintiff;  but  if  that  had  been  so,  the  third  person  who  was  present 
might  have  been  called  to  prove  it.  It  was  proposed  by  the 
plaintiff's  counsel  to  go  into  evidence  to  show  that  the  libel  was 
founded  in  truth:  I  prevented  that  from  being  done,  because  it 
is  in  my  judgment  immaterial.    A  man  may  be  provoked  by  what 
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is  true  as  well  as  by  what  is  false.     If  a  man  called  another  a  liar,       Fbased 

and  was  knocked  down,  the  plaintiff  would  not  be  allowed  to  prove    bebkblby. 

on  the  trial  of  the  assault  that  the  defendant  was  really  and  in  point 

of  fact  a  liar,  because  evidence  of  provocation  is  admitted  for  the 

purpose  of  showing  that  the  feelings  of  the  party  were  excited,  and 

a  man  is  not  stung  the  less  by  a  libel  because  it  happens  to  be 

true.     It  is  said  that  a  person  who  publishes  a  work,  must  expect 

to  have  his  feelings  hurt  by  criticism ;  but  if  a  critic,  in  criticising 

a  book,  goes  out  of  his  way,  and  attacks  the  private  character  of 

the  author,  this  cannot  be  justified,  and  the  author  may  recover 

damages.    This  was  I  think  laid  down  by  Lord  Ellenborough  in 

the  case  of  Carr  v.  Hood  (i).    Mr.  Thesiger  has  put  this  matter  as 

a  sort  of  debtor  and  creditor  account, — that  Mr.  Fraser  libelled 

Mr.  Berkeley,  and  Mr.  Berkeley  beat  him  ;  and  that  on  Mr.  Fraser 

bringing  his  action  for  the  assault,  Mr.  Berkeley  brought  his  action 

for  the  libel.   But,  if  you  allow  for  the  libel  in  diminution  of  damages 

in  this  action,  Mr.  Berkeley  will  still  be  entitled  *to  recover  damages      [  *626  ] 

for  it  in  the  cross  action  ;  and  as  he  has  chosen  his  remedy  for  the 

libel  by  his  action  for  damages,  I  think  that  he  cannot  fairly  be 

allowed  to  take  much  advantage  of  it  in  mitigation  of  damages  in 

the  present  action.    I  really  think  that  this  assault  was  carried  to  a 

very  inconsiderate  length,  and  that  if  an  author  is  to  go  and  give 

a  beating  to  a  publisher  who  has  offended  him,  two  or  three  blows 

with  a  horsewhip  ought  to  be  quite  enough  to  satisfy  his  irritated 

feelings. 

Verdict  for  the  i)lmntiff.     Damages  1001. 


PROCTOR,   Esq.  v.  LAINSON,  Esq.  and   Another.  me. 

(7  Car.  &  P.  629—631.)  ^^*- 

If  an  execution  creditor  lias  indemnified  the  sheriff,  what  he  says  is         [  629  ] 
evidence  in  an  action  against  the  sheriff  for  taking  the  plaintiff's  goods 
under  an  execution  against  a  third  person. 

Witnesses  examined  under  a  Judge's  order,  in  expectation  of  their  going 
abroad,  are  examined  as  much  for  one  side  as  the  other,  and  either  party 
may  use  their  eyidence  on  the  trial,  if  it  be  shown  that  the  witnesses  are 
abroad ;  but  it  must  be  proved  that  they  are  abroad,  and  the  statement  in 
their  depositions  that  they  are  going  abroad  is  not  sufficient  for  this  purpose. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
taking  his  goods.     Pleas :  1st,  Not  guilty ;   2nd,  that  the  house 

(1)  10  E.  Ji.  701,  n.  (1  Camp.  355,  n.). 
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Proctor  was  not  the  house  of  the  plaintiff ;  3rd,  that  the  goods  were  not 
Lainson.  the  goods  of  the  plaintiff;  4th,  as  to  the  breaking  and  entering  the 
house,  that  there  was  a  judgment  against  Anne  Proctor,  George 
Cocker,  and  Jane  Rayner,  at  the  suit  of  James  Fowler,  upon  which 
a  writ  of  Jieri  facias  issued,  directed  to  the  defendant  as  sheriff 
of  Middlesex,  endorsed  to  levy,  &c. ;  that  goods  of  Anne  Proctor 
were  in  the  house,  and  that  the  defendants  peaceably  entered, 
the  outer  door  being  open,  and  took  the  goods  of  Anne  Proctor. 
Replication  to  the  4th  plea,  protesting  the  writ  and  endorsement, 
and  de  injuria  as  to  the  residue. 

It  was  opened  by  Miller,  for  the  plaintiff,  that  the  person 
[  •630  ]  mentioned  in  the  4th  plea  as  Anne  Proctor  had  *formerly  lived 
with  the  plaintiff  as  a  mistress,  and  that  her  real  name  was  Ferris  ; 
and  that  the  plaintiff  had  taken  the  house  in  question,  which  was 
situate  in  Bolton  Street,  Piccadilly,  and  furnished  it,  and  had 
allowed  Anne  Ferris  to  let  lodgings  there  for  her  own  benefit ;  and 
to  show  that  Mr.  Fowler,  the  execution  creditor,  knew  that  the 
house  and  goods  belonged  to  the  plaintiff,  he  read  the  affidavit  of 
Mr.  Fowler,  which  was  made  on  a  motion  to  put  off  this  trial  from 
the  sittings  after  Trinity  Term. 

Erie,  for  the  defendant : 

If  Mr.  Fowler's  affidavit  is  to  be  made  use  of,  he  must  be  called, 
and  the  affidavit  put  into  his  hand. 

Miller  : 
I  shall  show  that  he  has  indemnified  the  sheriff. 

Lord  Abinger,  C.  B.  : 

If  Mr.  Fowler  has  indemnified  the  sheriff,  what  he  says  is  evidence. 

On  the  part  of  the  plaintiff,  the  lease  of  the  house.  No.  8,  Bolton 
Street,  was  put  in :  it  was  from  Mr.  Jacobs  to  the  plaintiff;  and 
several  tradesmen  were  also  called,  who  proved  that,  in  the  year 
1881,  they  furnished  it  for  the  plaintiff;  Anne  Ferris  being  also 
called  to  identify  the  furniture  as  being  the  same  which  was  taken 
under  the  writ  of  fieri  facias,  and  to  state  that  the  furniture  still 
belonged  to  the  plaintiff. 

For  the  defendants  it  was  proved,  by  a  witness  named  Steel, 
that  the  plaintiff  had  told  him,  in  the  presence  of  Jane  Rayner, 
that  he  had  given   the  furniture  to  Anne  Ferris;    and  that  on 
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another  occasion,  when  he  had  dined  with  Anne  Ferris,  she  told  proctok 
him,  in  the  presence  of  Jane  Rayner,  and  of  a  person  named  lainson. 
Wylde,  that  the  goods  were  hers. 

To  contradict  the  evidence  of  the  witness  Steel,  it  was  *proposed       [  *6Si  ] 
by  Miller,  for  the  plaintiff,  to  read  the  depositions  of  Mr.  Wylde 
and  of  Jane  Rayner,  taken  before  the  Master  under  a  Judge's  order, 
in  expectation  of  their  going  abroad. 

Erie  : 

These  witnesses  are  both  in  England  ;  they  have  been  subpoenaed, 
and  are  perhaps  in  Court. 

Miller  : 
They  were  examined  by  the  other  side. 

Lord  Abinoer,  C.  B.  : 

Under  a  Judge's  order,  they  are  examined  as  much  for  one  side 
as  the  other  ;  but  you  must  show  that  they  are  abroad. 

Miller: 
I  can  only  do  so  by  their  stating  in  their  depositions  that  they 
are  going  abroad. 

Lord  Abinger,  C.  R.  : 

That  is  not  sufficient ;  you  must  have  other  proof  that  they  are 
abroad. 

The  depositions  were  not  read. 

Verdict  for  the  defendants. 


SOUTHEY   V.   NASH.  i«3t. 

(7  Car.  &  P.  632.)  •^!!ll^- 

Either  party  at  any  period  of  a  cause  has  a  right  to  require  that  the         [  ^^^  ] 
unexamined  witnesses  should  be  out  of  Court. 

Case.  The  declaration  stated  that  on  the  29th  of  September, 
1836,  the  defendant  was  riding  along  a  highway,  over  which  the 
plaintiff  was  crossing,  and  that  the  defendant  so  negligently 
managed  his  horse  that  the  plaintiff,  in  order  to  prevent  being 
knocked  down  and  run  over  by  the  said  horse,  was  obliged  to  step 
back,  and  in  so  doing  was  knocked  down  and  run  over  by  the 
cabriolet  and  horse  of  C.  F.  Hyron,  whose  servant  was  then  driving 
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SouTHEY     the  same  in  a  careful  and  skilful  manner ;  by  means  whereof  the 
Kash.       plaintiff  was  hurt.     Plea :  Not  guilty. 

The  plaintiff's  case  had  been  gone  through  and  closed,  and 
Theaiger^  for  the  defendant,  had  addressed  the  jury,  when 

Piatt,  for  the  plaintiff,  applied  that  the  defendant's  witnesses 
might  be  ordered  out  of  Court. 

Theaiger : 

I  submit  that  it  is  now  too  late.  The  plaintiff  has  had  all  his 
witnesses  in  Court  during  the  trial,  and  he  ought  not  now  to  object 
to  the  defendant  pursuing  the  same  course. 

Alderson,  B.  : 

Either  party  has  a  right,  at  any  moment,  to  require  that  the 
unexamined  witnesses  shall  leave  the  Court. 

The  witnesses  for  the  defendant  were  ordered  out  of  Court. 

Verdict  for  the  defendant  (i). 


[  «^o  ] 


is'*^.  REX  V.  POWELL  (2). 

(7  Car.  &  P.  640—641.) 


A  prisoner  had  been  convicted  of  stealing  money ;  it  appeared  that  he  had 
left  in  the  care  of  another  a  horse,  which,  it  appeared  from  the  evidence  in 
the  case,  he  must  have  purchased  with  the  stolen  money :  Held,  that  the 
Court  who  tried  him  might  make  an  order  for  the  delivery  of  the  horse  to 
the  prosecutor. 

The  prisoner  was  convicted  of  stealing  a  bill  of  exchange  for 
lOOZ.,  and  a  considerable  sum  of  money  in  specie,  the  property  of 
Lewis  Davis.  After  the  verdict  it  was  stated  by  the  prosecutor, 
and  by  the  officer  who  apprehended  the  prisoner,  that  a  horse  had 
been  left  by  the  prisoner  with  a  person  at  Bedburn,  in  Hertford- 
shire, intending  that  it  should  be  exchanged  for  another.  The 
officer  said,  there  was  no  doubt  that  the  horse  was  purchased  with 
the  prosecutor's  money,  as  the  prisoner  had  not  any  money  of  his 
own,  which  fact  also  appeared  from  the  evidence  in  the  case. 

The  prosecutor  requested  the  Court  to  make  an  order  for  the 
delivery  of  the  horse  to  him. 

(1)  See  the  case  of  Cook  v.  Nethercote,  Central  Crim.  Court  Justices  (1886)  17 
40  R.  R.  855  (6  Car.  &  P.  741),  and  the  Q.  B.  D.  598,  601,  55  L.  J.  M.  C.  183, 
authorities  thei-e  referred  to.  185  (affd.  18  Q.  B.  Div.  314).— R.  C. 

(2)  Cited  and  followed  in  Beg.  v. 
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Some  doubt  having  been  expressed  by  a  gentlemen  at  the  Bar,         Rkx 
as  amicus  curue^  as  to  the  power   of  the   Court   to  make   such      powkll. 
order,  the  Common  Serjeant  consulted  the  ^Judges  in  the  adjoining      f  *^ii  j 
Court,  Mr.  Baron  Gubkey  and  Mr.  Justice  Willums,  and  with  their 
assent  made  the  order  applied  for. 


HOGAN  V.  SHAKPE.  i837. 

Fth,  16. 
(7  Car.  &  P.  755.)  

An  action  for  keeping  a  ferocious  dog,  which  bit  the  plaintiff  (the         I    ^    J 
defendant  well  knowing  the  dog  to  be  ferocious),  does  not  lie,  unless 
the   defendant   knew    that  the   dog   was  accustomed  to   bite;   and  the 
defendant  may  avail  himself  of  such  want  of  knowledge,  imder  the  plea 
of  the  general  issue. 

Case.  The  declaration  stated  that  the  defendant  kept  a  dog  ''  of 
a  ferocious  and  mischievous  disposition,  well  knowing  him  to  be 
so."  Pleas :  1st,  not  guilty  (i) ;  2nd,  that  the  plaintiff  had  accepted 
Vis.  in  satisfaction. 

On  the  part  of  the  plaintiff,  an  officer  from  the  Marylebone 
police-office  was  called.  He  said — "This  case  came  before  Mr. 
Hoskins,  the  magistrate,  and  both  parties  attended  at  the  Maryle- 
bone office.  The  plaintiff  said  that  he  was  going  into  a  yard  for 
wood,  when  the  defendant's  dog  came  out  with  a  chain  hanging 
from  its  neck,  and  bit  his  (the  plaintiff's)  leg.  The  defendant  said 
the  dog  was  usually  tied  up,  but  his  boy  had  let  it  loose  unknown 
to  him.  Mr.  Hoskins  asked  if  the  dog  had  ever  bitten  any  one 
before,  and  the  defendant  said  it  never  had." 

Lord  Abingbr,  C.  B.  : 

The  plaintiff  must  be  nonsuited.  The  defendant  never  knew  the 
dog  bite  any  one  before ;  and  unless  he  knew  that  the  dog  was 
accustomed  to  bite,  the  action  will  not  lie. 

Nonsuit. 

(1)  In  the  case  of  Thomas  \,  Morgan  y  the  scienter  is  no  inducement;  it  is  a 
41  R.  R.  782  (2  Gr.  M.  &  R.  496),  part  of  the  cause  of  action.  If  it  was 
which  was  an  action  on  the  case  for  proved  that  the  defendant's  dogs  did 
keeping  dogs,  **  well  knowing  that  the  bite  the  plaintiffs  cattle,  without  the 
said  dogs  then  were  of  a  ferocious  dis-  defendant's  knowledge  of  their  pro- 
position, and  used  and  accustomed  to  pensity,  he  would  not  be  liable  to  an 
attack,  chase,  bite,  and  kill  cattle,"  it  action."  [See  also  Worth  v.  OiUing 
was  held,  that  the  plea  of  not  guilty  (1866)  L.  R.  2  0.  P.  1 :  Osborne  v. 
put  in  issue  the  scienter ;  and,  in  that  Chocqueel,  '96,  2  Q.  B.  109,  65  L.  J. 
case, Lord  Abinger,  C.  B.,  said,  "Here  Q.  B.  634.— B.  C] 
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1837.  OSBORN  V.  WISE. 

[  761  ]  (7  Car.  &  P.  761—767.) 

In  an  action  for  obstructing  a  way  granted  by  a  lease  from  the  defendant 
to  the  plaintiff,  the  Judge  will  receive  evidence  of  the  state  of  the  premises 
at  the  time  of  granting  the  lease,  and  will  then  put  a  construction  on  the 
lease  as  to  the  line  along  which  the  way  granted  is ;  but  he  will  not  receive 
evidence  of  the  declarations  or  acts  of  the  parties,  either  before  or  after  the 
lease,  as  showing  where  the  way  is,  or  was  intended  to  be ;  but  if  it  bo 
uncertain  on  the  words  of  the  grant  which  of  two  ways  is  intended,  the 
Judge  will  receive  parol  evidence  to  show  which  of  the  two  the  grantor 
meant  to  grant. 

If  a  way  granted  by  a  lease  cannot  !>•  used,  by  reason  of  its  passing  over 
the  land  of  third  persons,  and  thei*e  is  no  other  way  to  the  lessee's  house,  he 
is  entitled  to  a  way  of  necessity  to  the  nearest  public  highway,  by  the 
shortest  line,  across  the  grantor's  land. 

The  grantee  of  a  private  way  is  the  person  to  make  it. 

Whether  a  lessee  of  building-ground  is  entitied  to  a  way  of  necessity 
for  carriages  to  go  to  the  houses  when  built,— Quopre. 

Covenant.  The  declaration  stated  that  the  defendant  had 
demised  to  the  plaintiff  a  certain  parcel  of  ground  at  the  back  of 
Blenheim  Street,  Chelsea,  together  with  a  right  of  way  of  ten  feet  in 
width  in  and  through  the  passage  on  the  east  side  of  the  premises 
demised,  and  also  the  use  of  the  adjoining  walls;  and  that  the 
defendant  covenanted  for  the  quiet  enjoyment  of  the  way.  Breach, 
that  the  defendant  had  blocked  up  and  obstructed  the  way.  Plea, 
that  the  defendant  did  not  block  up  or  obstruct  the  way. 
[  762  ]  It  appeared  that  on  the  24th  of  May,  1830,  the  defendant,  Mr. 

Henry  Wise,  who  was  the  assignee  of  his  brother,  Mr.  Thomas  Wise, 
had  granted  a  lease  of  a  plot  of  ground  for  building  to  the  plain- 
tiff, described  in  the  lease  as  "a  parcel  of  ground  at  the  back 
of  Blenheim  Street,  (describing  the  dimensions),  abutting  on  the. 
north  and  west  upon  land  of  Bobert  Tuttin,  and  east  on  a  passage, 
as  particularly  described  on  the  margin  of  this  indenture,  together 
with  a  right  of  way  of  ten  feet  wide  in  and  through  the  passage  on 
the  east  side  of  the  premises  hereby  demised ;  and  also  the  use  of 
the  adjoining  walls."  From  the  plan  on  the  margin  of  the  lease,  it 
plainly  appeared  that  the  way  was  a  passage  on  the  east  side  of  the 
plaintiff's  houses,  which  ran  northward  to  Bond  Street,  and  which 
was  in  one  part  only  five  or  six  feet  wide,  and  did  not  all  pass  over 
the  defendant's  land ;  but  the  way  contended  for  by  the  plaintiff 
was  a  carriage-way  leading  along  the  east  side  of  a  field  of  the 
defendant,  which  adjoined  the  plaintiff's  houses,  and  which  went 
southward  to  the  King's  Boad. 
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Erie,  for  the  plaintiff,  submitted  that  the  first-mentioned  way      Obbobn 
could  not  have  been  the  way  intended,  as,  if  it  were,  no  carriage        Wise. 
could  get  to  the  plaintiff's  houses,  and  he  stated  that  Mr.  Thomas 
Wise,  when  he  was  owner  of  the  defendant's  land,  had  said  that 
the  way  to  the  King's  Boad  was  the  way  to  be  used. 

Bomjxis,  Serjt.,  for  the  defendant : 
What  Mr.  Thomas  Wise  said  is  not  evidence. 

Pakkb,  B.  : 

I  think  it  is  not. 

Bompas,  Serjt. : 

The  way  is  along  the  passage:  the  lease  itself  and  the  plan 
plainly  show  that. 

Erie: 
I  can  show  that  that  would  be  no  public  way. 

Fabee,  B.  :  j-  yg3  -j 

Then  you  would  be  entitled  to  a  way  of  necessity.  The  only 
evidence  I  can  receive  is  evidence  of  the  state  of  the  property  at  the 
time  of  the  granting  of  the  lease.  If  the  way  granted  by  the 
lease  is  of  no  use,  the  law  would  give  as  a  way  of  necessity  the 
nearest  passage  along  the  land  of  the  grantor  to  the  nearest 
public  highway.  The  acts  of  the  parties  before  and  after  the 
granting  of  the  lease  are  not  receivable  in  evidence.  The  quisstion 
is,  knowing  the  state  of  the  premises  at  the  time  of  the  lease,  what 
-construction  I  am  to  put  on  the  deed.  The  jury  will  find  the  state 
of  the  premises,  and  I  will  then  put  a  construction  upon  the  deed. 

Evidence  was  given  of  the  state  of  the  premises  on  the  24th  of 
May,  1830 ;  and  that  from  the  passage  to  Bond  Street  the  way  did 
not  run  entirely  over  the  defendant's  land,  but  partly  over  the  land 
of  Mr.  Hanford,  and  that  the  defendant  had  a  grant  of  a  way  six 
feet  wide  over  that  land  from  Mr.  Hanford. 

Erie  : 

In  the  lease  from  the  defendant  to  the  plaintiff,  there  is  a 
covenant  to  build  houses,  and  there  is  no  carriage-way  to  those 
houses  except  by  the  way  the  plaintiff  claims. 
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OsBOBN      Pabkb,  B.  : 

V, 

Wise.  I  think  by  the  express  words  of  the  lease  there  is  to  be  the  use 

of  the  passage,  but  the  way  is  only  to  be  ten  feet  wide  opposite 
these  premises,  and  the  most  you  can  say  is,  that  a  footway  would 
not  answer  the  purposes  of  the  grant,  and  that  you  must  have 
a  carriage-way,  which  must  be  a  carriage-way  over  the  grantor's 
land,  or  land  over  which  he  has  the  power  to  grant  the  right  of 
way,  to  the  nearest  public  highway. 

Evidence  was  given  that  the  way  claimed  by  the  plaintiff  was 

the  most  commodious  way  for  carriages  to  the  public  highway,  as 

[  *764  ]      it  was  a  regularly  stoned  road ;    but  it  also  ^appeared  that  the 

King's  Boad  was  not  dedicated  to  the  public  as  a  highway  till  about 

the  year  1834. 

Pabke,  £. : 

The  law  is,  that  the  grantee  of  a  private  way  is  to  make  it  (i). 

Nansuit,  with  liberty  to  move  to  enter  a  verdict  for  the 
plaintiff  if  the  Court  should  put  a  con'struction  on 
the  lease  in  his  favour. 

On  a  subsequent  day,  Erie  moved,  in  pursuance  of  the  leave 
given,  to  enter  a  verdict  for  the  plaintiff  if  the  Court  should  be 
with  him  on  the  construction  of  the  lease,  or  for  a  new  trial  if  the 
Court  should  be  of  opinion  that  the  acts  or  declarations  of  the 
parties  were  admissible  in  evidence  to  prove  what  way  was 
intended  to  be  granted. 

Pabke,  B.  : 

I  thought  that  grant  of  a  way  ten  feet  wide  through  and  over 

the  passage,  meant  that  it  was  to  be  ten  feet  wide  opposite  the 

[  *765  ]       plaintiff's  house,  and  I  held  that  it  *was  not  clear  that  a  right  of 

carriage>way  of  necessity  passed  at  all  to  the  plaintiff;  but  even  if 

{!)  Inihec&Be  of  Taylor Y,  Whitehead f  may  bind  himself  to  do  so,  but  here 

Doug.  720,  it  was  held  to  be  not  a  good  has  not  done  it.    He  has  not  imder- 

j  ustification  in  trespass  that  the  def  en-  taken  to  provide  against  the  overflowing 

dant  has  a  right  of  way  over  part  of  of  the  river ;  and,  for  aught  that  ap- 

the  plaintiff's  land,  and  that  he  had  pears,  that  may  have  happened  hy  the 

gone  upon  the  adjoining  land  because  neglect  of  the  defendant    Highways 

the  way  was  impassable  from  being  are  governed  by  a  different  principle ; 

overflowed  by  a  river ;  and  in  that  case,  they  are  for  the  pubUc  service ;  and  if 

Lord  Maxsfibld,  Ch.  J.,  says,  **  By  the  usual  track  is  impassable,  it  is  for 

common  law,  he  who  has  the  use  of  a  the  general  good  that  people  should  be 

thing  ought  to  repair  it.    The  grantor  entitled  to  pass  in  another  line." 
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it  did,  this  could  not  be  the  way,  as  the  King's  Road  was  not       Osborn 
dedicated  as  a  highway  till  within  these  three  or  four  years.  Wise. 

Erie  : 
I  should  submit,  that  by  this  grant  the  way  was  to  be  ten  feet  wide. 

Parkb,  B.  : 

You  aver  in  the  declaration  that  you  are  entitled  to  a  way  ten 
feet  wide,  which  has  been  obstructed.  You  must  therefore  show 
a  way,  either  by  grant  or  necessity,  ten  feet  wide, 

Aldebson,  B.  : 

If  a  way  is  granted  which  is  of  no  use,  there  must  be  a  way  of 
necessity.  But  is  that  necessarily  a  carriage-way  ?  We  (i)  had  a 
grant  of  part  of  the  Rolls  garden,  but  no  carriage-way  to  it. 

Erie  : 
Why  does  a  carriage-way  pass  a  way  of  necessity  to  land  ? 

Alderson,  B.  : 

To  carry  away  the  crop. 

Erie  : 
In  Ireland  the  crops  are  often  carried  away  by  men  and  women, 

Alderson,  B.: 

Then  I  doubt  whether,  in  Ireland,  a  carriage-way  would  be  a 
way  of  necessity. 

Erie: 
By  the  terms  of  this  lease  the  plaintiff  is  to  build  houses. 

Parke,  B.  : 

I  do  not  say  that  a  carriage-way  is  a  way  of  necessity  to  a  house 
when  built,  though  it  may  be  while  the  house  is  building,  as  the 
materials  would  have  to  be  carried. 

Aldebson,  B.  : 
How  do  you  get  over  the  ten  feet  ? 

Erie  : 
It  is  granted  by  the  lease ;  and  if  we  have  not  the  use  of  it,  it  is 
obstructed.     I  submit,  also,  that  the  parol  evidence  was  admissible, 
as  it  is  really  trying  a  question  of  parcel  or  no  parcel. 
(1)  [Apparently  Serjeants'  Inn.— F.  P.] 
R.R. — VOL.  XLVIII.  54 
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OsBOBN      Alderson,  B.  : 

V, 

Wish.  The  words  of  the  lease  are  plain, 

Erie: 
In  the  case  of  Btickby  v.  Coles  (i),  parol  evidence  was  received. 

Parke,  B.  : 

I  rejected  the  parol  evidence,  as  there  was  no  doubt  on  the  con- 
straction  of  the  deed. 

Alderson,  B.  : 

If  there  had  been  two  passages  on  the  east,  and  each  ten  feet 
wide,  it  might  have  been  otherwise. 

Parke,  B.  : 

Yes ;  as  if  the  grant  had  been  of  the  manor  of  Dale,  and  there 
had  been  two  Dales,  North  Dale  and  South  Dale,  an  instance 
given  in  Lord  Bacon's  Maxims.  Parol  evidence  is  not  admissible 
to  show  the  intention  of  the  parties,  except  when  two  subjects  are 
equally  within  the  words ;  and  then  parol  evidence  is  receivable  to 
show  which  of  the  two  the  grantor  meant  to  grant.  If  the  lessee 
cannot  get  to  the  property  except  by  going  over  the  grantor's  lands, 
a  way  of  necessity  passes,  but  I  doubt  very  much  whether  a 
carriage-way  passes  of  necessity;  but  even  if  it  did,  the  way 
claimed  cannot  be  it,  as  the  King's  Boad  was  not  then  a  public  high- 
l  ♦767  ]  ^^y  5  ft^d  even  if  it  were,  the  declaration  does  not  *apply,  as  the 
right  of  way  is  stated  to  be  of  ten  feet  width,  and  a  way  of  necessity 
is  not  necessarily  ten  feet  wide.    I  think  there  should  be  no  rule. 

BoLLAND,  Alderson,  and  Gurnby,  Barons,  concurred. 

^  Rule  refused, 

1837.  DAVIS  V.   OSWELL  and  Others  (2), 

P~,  (7  Car.  &  P.  804—805.) 

Special  damage  may  be  recovered  in  trover,  if  laid  in  the  dedaiation. 

Therefore,  where,  in  trover  for  a  horse,  it  was  laid  as  special  damage  that 
the  plaintiff  was  obliged  to  hire  other  horses,  semble,  that  the  amount  of 
damages  should  be  the  value  of  the  plaintiffs  horse  when  taken,  and  the 
simi  he  paid  for  hire,  deducting  what  would  have  been  the  expense  of 
keeping  his  own  horse  for  the  time. 

Trover  for  a  pony  of  the  value  of  152.    The  declaration  alleged 
as  special  damage,  that  after  the  conversion  of  the  pony  by  the 

(I)  15  B.  R.  508  (5  Taunt.  311).  (2)  Bodley  v.  RfynM9  (1846)  8 Q,  B. 

770. 
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defendants,  the  plaintiff  was  obliged  to  hire  other  horses  instead,  Davis 
and  was  thereby  put  to  expense.  Plea  by  the  defendant  Adinsell,  oswell. 
Not  guilty,  and  judgment  by  default  against  the  other  defendants. 

It  was  opened  by  Whateley  for  the  plaintiff,  that  the  defendant 
had  taken  the  plaintiff's  pony,  the  latter  being  in  consequence 
obliged  to  hire  horses,  and  that  the  real  question  in  the  case  was, 
whether  the  plaintiff  could  recover  any  thing  as  special  damage 
beyond  the  value  of  the  pony. 

Fabke,  B.  : 

It  has  never  been  ruled  that  you  cannot  recover  special  damage 
in  trover,  if  it  is  stated  in  the  declaration.  I  think,  if  it  is  laid 
in  the  declaration,  that  you  may  recover  special  damage  in  trover. 

-K.  F.  Richards,  for  the  defendants :  {^Ool 

I  am  aware  that  the  precise  point  has  never  been  decided,  but  I 
submit  that  the  amount  of  damages  cannot  go  beyond  the  full  value 
of  the  horse  at  the  time  of  the  conversion. 

Whateley : 

The  full  value  of  the  horse  would  not  recompense  the  plaintiff, 
as  the  horse  was  valuable  to  him  in  his  trade,  and  to  avoid  injury 
to  his  trade  he  was  obliged  to  hire  other  horses. 

FiiBKB,  B. : 

In  cases  of  trover,  where  no  special  damage  is  laid,  the  value  of 
the  article  at  the  time  of  the  conversion  is  the  measure  of  damages. 
My  present  impression  is,  that  the  plaintiff  should  have  the  value 
of  the  horse  at  the  time  of  the  conversion,  and  the  expense  he  has 
been  put  to  for  hire  of  other  horses,  deducting  from  that  amount 
the  sum  he  would  have  paid  for  the  keep  of  his  own  horse  during 
the  time.  But  I  should  certainly  reserve  that  point  for  considera- 
tion if  the  amount  in  dispute  rendered  it  worth  while.  It  is  not 
so  in  the  present  case,  and  the  plaintiff  had  better  abate  some  part 
of  his  demand,  and  Mr,  Richards  waive  his  right  of  applying  to 
the  Court. 

This  was  done,  and  by  consent  there  was  a 

Verdict  for  the  plaintiff.    Damages  25Z. 

54—2 
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1837.  THOMAS    V.    POWELL. 

[  go7  J  (7  Car.  &  P.  807.) 

In  an  action  for  false  imprisonment,  by  giving  the  plaintiff  in  charge  to  a 
police  officer,  the  defendant  may,  in  mitigation  of  damages,  go  into  evidence 
to  show  that  the  plaintiff  had,  for  several  days,  been  in  the  habit  of  going 
after  him  and  annoying  him. 

False  imprisonment.    Plea,  not  guilty. 

It  appeared  that  on  the  18th  of  February,  1837,  the  defendant 
directed  a  police  officer,  named  Cooke,  to  take  the  plaintiff  into 
custody;  and  on  the  officer  asking,  "What  for? "the  defendant 
replied,  **  For  insulting  me  ;  "  and  on  the  officer  inquiring  what  it 
was  concerning,  the  defendant  replied,  "  For  asking  me  for  a  debt 
I  know  nothing  about."  Upon  this  the  officer  took  the  plaintiff 
into  custody,  and  took  him  to  the  houses  of  three  magistrates. 
None  of  them  being  at  home,  the  plaintiff  was  taken  to  the  station- 
house,  and  there  discharged  by  the  inspector  of  police. 

For  the  defendant,  Litdlow^  Serjt.,  proposed  to  ask  the  officer, 
whether,  in  the  same  conversation,  the  defendant  did  not  say  that 
the  plaintiff  had  gone  after  him  day  by  day,  annoying  him. 

C  PhilUjys  and  Bushy^  for  the  plaintiff,  objected  that  evidence 
of  annoyance  on  other  days  could  not  be  received. 

Parke,  B.  : 

It  is  no  justification,  but  I  think  it  may  be  given  in  evidence 
in  mitigation  of  damages.  There  is  a  recent  case  before  Lord 
Abinger  (i),  in  which  this  matter  was  a  good  deal  considered. 

The  evidence  was  received. 

Verdict  for  the  plaintiff.    Damages  5«. 


1837.        CALDECOTT    and   Anotheb,    Executors    of    Caldecott, 
[■^j  V.  SMYTHIES. 

(7  Car.  &  P.  808—810.) 

When  the  tenancy  of  a  farm  expires,  the  tenant  must  give  up  the  posses- 
sion of  the  whole  of  it  to  the  landlord,  crops  and  every  thing  else,  unless 
there  be  a  custom  of  the  country  for  the  tenant  to  hold  oyer  any  part,  or  to 
take  any  of  the  crops ;  and  the  proof  of  the  custom  lies  on  the  tenant. 

If  the  custom  of  the  country  be  for  an  outgoing  tenant,  for  what  is  called 

(1)  The  case  of  Fraser  v.  Berkeley ^  ant^j  p.  837. 
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his  odd  mark,  to  crop  one-third  of  the  arable  in  wheat,  and  to  reap  that    Caldecott 
wheat  after  the  tenancy  has  expired,  and  the  tenant  so  crop  more  than  the  r. 

proper  one- third,  the  landlord  will  be  entitled  to  have  all  that  which  was     Smythibs. 
last  sown,  and  which  is  above  one-third,  unless  it  be  shown  that  the  tenant 
has  a  lien  upon  it  for  the  sowing  and  the  seed. 

Trespass  for  breaking  and  entering  the  close  of  the  plaintififs  as 
executors,  called  the  Old  Hopyard,  and  cutting  down  and  taking 
away  corn.  Plea,  that  the  plaintiffs  were  not  possessed  of  the  close 
or  of  the  corn. 

It  was  opened  by  jB.  V.  Richards  for  the  plaintiffs,  that  the 
plaintiffs'  testator  was  a  tenant  of  the  defendant,  of  a  farm,  and 
that  the  former  had,  in  August,  1835,  given  the  latter  notice  that 
he  should  quit  this  farm  ;  however,  by  the  custom  of  the  country, 
the  outgoing  tenant  continued  ia  possession  of  the  tillage  land  after 
the  determination  of  the  tenancy  till  the  corn  was  reaped,  and  the 
crop  of  one  third  of  the  tillage  land  belonged  to  the  outgoing  tenant, 
and  was  called  his  odd  mark.  In  the  present  case  the  landlord 
had  cut  this  corn,  alleging  that  the  tenant  had  sowed  too  large  an 
odd  mark. 

Evidence  was  given  that  the  defendant  had  cut  the  corn  in  the 
Old  Hopyard,  which  was  about  three  acres,  and  that  the  proper  odd 
mark  of  this  farm  would  be  about  fifteen  acres,  the  tillage  land  being 
forty-five  acres. 

Talfourd,  Serjt.,  for  the  defendant : 

It  may  be  a  question,  whether  the  tenant  retains  the  possession 
of  the  one-third  of  the  tillage  land,  or  has  merely  a  right  to  come 
on  the  land  after  his  tenancy  has  expired,  and  take  the  crop.  In 
the  present  case  the  tenant  had  sown  his  full  odd  mark  of  fifteen 
acres,  besides  the  field  in  question.  This  field,  therefore,  the  landlord  . 
had  a  right  to  enter  upon,  as  it  wholly  exceeded  the  right  conferred 
on  the  tenant  by  the  custom  of  the  country. 

For  the  defence  it  was  proved  that  the  testator  had  forty-five  [  809  j 
acres  in  tillage  and  fifteen  in  wheat,  besides  the  field  in  question, 
which  was  the  last  sown ;  but  none  of  the  witnesses  had  measured 
the  land,  so  as  to  speak  to  the  quantities  accurately.  It  was  proved 
by  Mr.  Fosbroke,  a  land  surveyor,  that  the  custom  of  the  country 
in  Herefordshire  was,  for  the  outgoing  tenant  to  keep  possession  of 
all  the  tillage  land  till  the  harvest,  and  the  incoming  tenant  to  take 
all  above  one-third,  allowing  to  the  outgoing  tenant  the  expense  of 
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Caldegott  ploughing,  sowing,  and  seed.  The  incoming  tenant  then  takes 
Smythies.  either  what  is  sown  on  a  brush  or  what  is  sown  last.  In  cross- 
examination  he  said,  *'  If  more  than  one- third  of  the  tillage  land  is 
in  corn,  the  outgoing  tenant  keeps  possession  till  harvest.  The  case 
of  one  whole  field  being  excess  I  never  knew.  The  outgoing  tenant 
takes  care  of  the  fences, — that  is  what  I  mean  by  keeping  possession." 

Pabke,  B.,  in  summing  up : 

The  plaintiffs  are  not  entitled  to  the  possession  of  any  part  of  this 
farm,  and  should  give  up  the  entire  possession  of  it,  crops  and 
every  thing  else,  when  the  tenancy  expires,  except  there  is  a 
custom,  which  custom  must  here  be  made  out  by  the  plaintiffs. 
The  custom  in  this  part  of  the  country,  as  proved  by  the  witnesses, 
is,  that  where  there  is  an  excess  above  one-third,  as  the  odd  mark, 
the  outgoing  tenant  keeps  possession  of  the  whole  till  the  harvest, 
and  it  is  then  divided  ;  but  there  is  no  witness  speaks  to  what  the 
custom  is  if  there  be  a  whole  field  of  excess.  The  first  question  is, 
whether  the  whole  of  his  field  was  an  excess  ?  If  it  was,  the  plain- 
tiff has  not  given  sufficient  evidence  to  justify  you  in  finding  that 
the  outgoing  tenant  is  entitled  to  keep  possession  of  an  additional 
field,  the  whole  of  which  is  clearly  an  excess.  'If  the  whole  field  was 
not  an  excess,  the  custom  gives  the  tenant  a  right  to  the  possession 
of  it  till  the  harvest.  But  as  whatever  is  above  one-third  the  land- 
lord would  have,  as  he  would  be  entitled  to  take  the  last  sown,  and 
[  ♦810  ]  this  is  *the  last  sown,  it  would  be  a  case  only  of  nominal  damages, 
unless  the  outgoing  tenant  had  a  lien  for  the  expenses.  You  will 
say  whether  on  this  evidence  you  are  satisfied  that  he  had  that  lien. 
If  he  had,  he  is  entitled  to  damages  for  the  loss  of  it,  but  if  he  had 
no  such  lien  on  the  crop,  the  amount  of  ploughing  and  sowing  could 
only  be  the  subject  of  a  cross-action. 

Verdict  for  the  plaintiff.  Damages  10/.  The  foreman 
of  the  jury  adding ,  that  they  were  not  satisfied  of 
the  excess,  as  the  land  had  not  been  measured. 
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[810]  (7  Car.  &P.  810— 811.) 

Trover  for  wheat.     Plea,  Not  guilty. 

It  a2)peared  that  the  plaintiff  was  the  offgoing,  and  the  defendant 
the  incoming,  tenant  of  a  farm  of  which  the  plaintiff's  tenancy  had 
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expired  at  the  Lady  Day  before  the  taking  of  the  wheat.  It  further  obiffiths 
appeared,  that  by  the  custom  of  the  country  an  ofTgoing  tenant  is  tombs. 
entitled  to  crop  one-third  of  the  arable  land  of  the  farm  with  wheat, 
and  to  take,  cut,  and  carry  away  that  wheat  after  the  tenancy  has 
expired,  this  being  called  the  odd  mark.  It  was  proved  that  the 
plaintiff  had  sowed  three  acres  more  than  his  proper  odd  mark 
by  the  permission  of  the  landlord,  and  that  after  the  wheat  had 
been  cut  by  the  plaintiff,  the  defendant  carried  away  the  wheat 
in  question. 

LudloWy  Serjt.,  for  the  defendant : 

The  landlord  ought  to  have  apprised  the  defendant  of  this  per- 
mission, and  as  he  did  not,  he  must  be  *taken  to  have  demised  what      [  *8ii  ] 
is  usual.    The  custom  of  the  country  only  extends  to  one-thu:d. 

Jervis  and  M^Mahon,  for  the  plaintiff : 

If  the  defendant  has  been  injured  by  the  landlord's  giving  this 
permission,  the  defendant  may  have  a  remedy  against  him,  but 
that  will  not  entitle  him  to  take  this  corn. 

Parke,  B.  : 

A  parol  permission  by  the  landlord  to  the  outgoing  tenant  to  sow 
more  than  his  strict  odd  mark,  will  be  good  as  against  the  landlord 
himself,  and  consequently  as  against  the  incoming  tenant.  The 
plaintiff  is  therefore  entitled  to  recover. 

Verdict  far  the  plaintiff.     Daviages,  101. 

In  the  ensuing  Term  Ludlow,  Serjt.,  applied  to  the  Court  of 
King's  Bench  for  a  new  trial,  but  the  Court  refused  a  rule. 
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3.  Amendment — Omission    of  name — Mistake    in   return. 

Leonard  WatsonU  case 659 

HIGHWAY— Dedication,  evidence  of — Gate  kept  across  way  — 
Whether  conclusive  evidence  of  road  not  being  public  way.  Davies  y. 
Stephetis 820 

HORSE— Sale  of— Warranty  of  soundness.    See  Sale  of  Goods,  2,  3. 

HUSBAND  AND  WIFE— 1.  Divorce— Alimony— Income  on  wife's 
private  fortune— Injunction  at  suit  of  wife's  creditor  to  restrain  pay* 
ment  by  husband.     Vandergucht  y.  De  Blaquiere 286 

2.  Wife's  property — Agreement  containing  covenant  concern- 
ing wife's  income  in  case  of  future  separation.  Vandergucht  y.  De 
Blaquiere 286 

3.  Separate    use — Restraint  on   anticipation — Gift  before 

marriage  to  separate  use  and  subject  to  restraint  on  anticipation. 
Tullett  y.  Armstrong 127 

4. Personal  chattels  bequeathed  to  single  woman  for 

her    separate    use — Seizure  in  execution    by  judgment    creditor    of 
after-taken  husband.    Newlands  y.  Paynter 131 

5.  Wife  entitled  for  lith  to  real  property— Wife's  equity  to 

settlement  as  against  assignee  of  husband.     Sturgis  y.  Champneys  .     243 
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INFANT — 1.  Guardianship  —  Testamentary  guardian  —  Jurisdiction 
of  the  Court  in  controlling  the  powers  of  testamentary  guardians. 
Talbot  V.  Earl  vf  Shrewsbury 203 

2.  Maintenance — Marriage  settlement— Discretion  of  trustees — 

Father  able  to  maintain  children — Bight  to  require  that  income  of 
settled  funds  be  applied  to  maintenance.     Stocken  v.  Stocken     .        .        16 

3.  Beligious  educations-Pecuniary  interests  of  child— Practice 

of  Court.    Talbot  y.  Earl  of  Shrewsbury 203 

INJUNCTION— Breach  of— Party  restrained  aiding  and  abetting 
breach  by  others.    St »  John^s  College^  Oxford  y.  Carter  .        .        .164 

And  see  Patent. 

INNXEEPEB — 1.  Lien  on  goods  of  guest  for  amount  of  bill  and  for 
money  lent — Extent  of  lien.    Proctor  v.  Nicholson        ....     762 

2.  Befiisal  to    receive    guest — Indictment — Tender  of  price   of 

entertainment — Guest  travelling  on  Sunday— Hour  of  arrival— Conduct 
of  guest.    R.  V.  Ivens 780 

IN8XJBANCE  (MABINE)—PoUcy—'<  Perils  of  the  seas  "—Meaning 
of  term— Evidence  as  to  practice — Cluestions  to  witnesses.  Crofts  v. 
Marshall .     828 

INTEREST — Compound  interest,  whether  chargeable  under  decree. 
See  Account. 

JCHEtlSDICTION— Of  Court  over  public  officers— Principles  of.  Frewiu 
V.  Lewis .88 

JUSTICES— 1.  Action  against.    See  Malicious  Prosecution. 

2.  Discretion— Malicious   damage  to  property — Statement   by 

accused  as  to  supposition  of  right — Conviction  of  accused — Motion  for 
criminal  information  against  justices.    R*  v.  Dod^on ....    650 

i  Poor  Law,  6. 

1  iBD  AND  TENANT— 1.  Agreement  for  lease— Verbal  con- 

tract        >3paration  of  draft  lease— Expenditure  of  money  by  tenant — 
Part  performance— Specific  performance.    Munday  v.  Joliffe     .        .    262 

2.  Agreement,  whether  amounting  to  present  lease — Stamp 

duty — Objection  to  stamp.    Doe  d.  Phillip  v.  Benjamin         .        .        •    622 

3.  Breach  of  covenant— Covenant  not  to  carry  on  offensive  trade 

— General  principles  on  which  Court  will  construe  such  a  covenant. 
Qutttridge  v.  Munyard 773 

4.  Covenant  to  repair — Old  premisesr— Duty  of  tenant  to 

keep  house  in  same  state  of  repair  as  at  time  of  demise.    Outteridge  v. 
Munyard 773 

5.  Determination  of  tenancy — ^Away-going  crop — Custom  of  the 

country — Custom  to  sow  more  than  proper  odd  mark  and  to  reap  crop 
after  expiration  of  tenancy — Proof  of  custom.    Caldecott  y.  Smythies .    852 

6. Parol  permission  to  outgoing  tenant  to  sow 

more  than  his  proper ''odd  mark" — ^Whether  binding  on  incoming 
tenant — Trover.    Griffiths  v.  Tombs 834 

7.  Tenancy   from   year   to  year— Whether    determinable 

before  end  of  second  year— Notice  to  quit.     Doe  d.  Chadborn  v.  Oreeu 

626 
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Johsdictks  LANDLORD   AND   TENANT— 8.  Deterxnination  of  Tenancy- Sur- 

gnardiaM        render — Delivery  of  key — Entry  of  reversioner   before  expiration  of 

.  .It        term.     Ackhtnd  v.  Luiley 729 

trustees  9.  Liability    of   tenant    for  rent    after    determination   of 

incomes        tenancy — Sub-tenant  holding  over  against  will  of  tenant.     Ihhs  y. 
.     .   :•        Richardson  , 725 

-R«ctif!  10.  Distress  for  rent— Excessive  distress — Bee  Very  of  value  of 

.  i-        goods  sold.     WtlU  y.  Moody    .        .        .   - 759 

,  11.  Fraudulent  removal — Removal  after  landlord  has  con- 

iM^        veyed  away  bis  reversion.    Aahmore  v.  Hardy 807 

12.  Right  of  mortgagee  to  distrain — Notice  to  tenant  by 

mortgagee  to  pay  rent.    Evans  y.  Elliot 520 

13.  XHectment— Disputing    landlord's    title— Estoppel.      Doe  d. 

WilliB  y.  Birchmore 629 

,  14.  Disclaimer  by  tenant— Subsequent  distress  for  rent — 

pnce  c         Waiver  of  disclaimer— Determination  of  tenancy.  Doe  d.  David  v.  Williams 
Condw:  ij^gg 

15.  Fixtures,  tenant's  right  to  remove— Ornamental  chimney- 

iesm          piece  put  up  by  tenant— Brick  pillars  built  on  dairy  floor  to  hold  pans. 
y,  ;.^  7  Leach  y.  Thomas 790 

'  -^  16.  Inclosure  by  tenant — Land  adjoining  demised  premises — 

Presumption  that  inclosure  made  for  benefit  of  landlord.  Doe  d.  Dunraven 
deem  V.  Williams •    ...     792 

17.  Notice  to  quit — ^Weekly  tenancy— Week's  notice  not  implied 

f^ .  unless  usage  to  that  effect.    Huffell  y.  Armitstead 756 

•    *"*  18.  Bent,  avowry  for — Plea  of  payment  to  mortgagee — Bent 

demanded  by  mortgagee.    Johnson  y.  Jones 714 

19.  Bepairs — ^Yearly  tenancy  —  Tenant  from  year  to   year  not 

t  bj  bound  to  do  substantiid  repairs.     Leach  y.  Thomas      .        .        .        .790 

20.  Tenant  of  rooms  on  first  and  second  floors  of  house — Bigkt 

to  use  of  door  bell  and  knocker,  skylight  in  staircase,  aii«^  w.c. — 
Action  for  damages — Evidence  in  mitigation.    Underwood  y.  /\  753 

21.  Use  and  occupation^Evidence — Production  of  ^  nt. 

See  Evidence,  13.  ^  " 
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And  see  Poor  Law,  2. 


qP                  lands  GLAUSES  ACTS— 1.  Compulsory  purchase  of  land  for  use  of 
;^j              market— Compensation— Yearly  tenancy— Compensation  for  improve- 
ments— Stipulation  that  improvements  and  additions  be  left  for  land- 
!0  lord's  benefit.     In  re  Falmer 563 

J  2.  Bailway  Company- Compulsory  power  to  purchase  land  — 

Land  must  be  bond  fide  required  for  purpose  sanctioned  by  Act.     Webb  y. 
Manchester  By.  Co 28 

3.  Notice  to  treat— Variance  between  notice  and  precept. 

Stone  y.  Commercial  By,  Co 32 

LIBEL.    See  Defamation. 

LIMITATIONS,  STATXTTE  OF— 1.  Bight  of  defendant  to  set  up 
statute  in  equity  where  delay  induced  at  his  own  request.  Winter  y. 
Lines 24 

2.  When  statute  begins  to  run— Contract  of  indemnity  against 

costs  of  action— Cause  of  action  arises  only  on  payment  of  costs 
guaranteed.     CoUinge  y.  Hey  wood 616 
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LUITACT— 1.  Lunatic's  estate ^Bepairs,  ordinary  and  extraordinary 
— Bepairs  of  real  estate  paid  by  personalty.     In  re  Badatck  149 

2.  Mainteiiiance  of  lunatic  —  Lunatic  in  receipt  of  annuity  — 

Direction  to  pay  over  annuity  to  wife  and  son  without  reference  to 
master.     Conduit  ▼.  Soaue 248 

MALI0I0U8  DAMAGE.    See  Criminal  Law,  3. 

MALI0I0TT8  PROSECUTION  —  1.  Action  against  magristrate  — 
Prisoner  in  custpdy^Delay  in  examination— Befueal  to  hear  case — 
Direction  to  constables  to  take  prisoner  back  to  prison.  Edwards  v. 
FerrU 812 

— —  2.  I>ama9es— Evidence  in  mitigation — Evidence  of  annoyance 
received  from  plaintiff.     Thomas  y.  Powell    ......     852 

KAVDAICUB— To  corporation,  to  restore  name  to  burgess  list. 
R,  r.  Mayor  of  Eye 6^5 

Andtee  Copyhold,  2. 

1CA8TBR  AVD  SEBVANT— Master's  right  to  dismiss  servant — 
Salaried  manager — Assumption  of  partnership.     Amor  y,  Fearon    .    584 

MEDICAli  PBACTITIONEB— Undue  influence.  See  Undue  Influence. 
N  mSBBP&BSENTATION.    SeeTraud. 

\  XONXT  PAID — 1.  Money  paid  to  London  firm  for  credit  of  plaintifTs 

account    in    Calcutta  —  Letter    sent   to  Calcutta   correspondents    of 

V     London  firm  advising  them  of  credit  —  Bankruptcy  of  Calcutta  firm 

^   before  receipt  of  letter — Liability  of  London  firm  to  plaintiff.   McCarthy 

'  V.  Colvifi 606 

«— ^  2.  Becovery  of  money  deposited  with  stakeholder  to  abide  event 
df  experiment-^Deposit  of  cheque — Cheque  cashed  by  stakeholder — 
Areach  of  duty.     Wilkinson  t.  Oodefroy 681 

MOBTQAOS— 1.  Lease  by  mortgagor  in  possession— Notice  to  tenant 
by  mortgagee  to  pay  rent— Bight  of  mortgagee  to  distrain  and  to  treat 
lesfee  t:a  his  tenant.    Evans  y.  Elliot 520 

2.  Priority — Mortgage  by  executor — Estates  devised  subject  to 

executor  ill  trust  subject  to  debts  and  legacies  —  Covenant  against 
incumbrances  except  legacies — Priority  of  legatees  —  Marshalling 
assets.     Eland  y.  Eland    .         .         . 134 

And  see  Ball  y.  Harris 90 

3.  Sale  or  mortgage  —  Conveyance — Collateral  agreement  for 

reconveyance.     Williams  y.  Owen 322 

4.  Mortgage  of  copyhold — Surrender— Priority.    Sfe  Copyhold,  3. 

MUNICIPAL  ELECTION— 1.  Occupation— Person  rated  for  whole  of 
and  residing  in  house— One  room  underlet  to  tenant.  R,  y.  Mayor  of 
Eye 635 

2. Cellar  let  to  tenant,  who  was  separately  rated  for 

it.     R,  y.  Mayor  of  Eye 635 

3. Two  tenements  under  same  roof— Conmion  passage 

and  staircase — Separate  doors  ^opening  into  conmion  passage.  R.  y. 
Mayor  of  Eye      ....      * 635 

NUISANCE— Placing  lighted  brimstone  in  church  tower— Plaintiff 
wrongfully  in  tower  ringing  church  bells— Order  of  rector — Necessity 
of  proving  substantial  damage.    Evans  v.  Lisle  ,  .        .        •    816 
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;.nL!i  PABUAMENT  —  Frivilegre  —  House  of  Oommons  —  Parliamentary 

papers— Publication— Sale  to  public— Action  against  printers  (before 
3  &  4  Vict,  c,  9).     Stockdale  v.  Uaiksard  ,        ...        .        .        ,326 

PABTNEB8HIP— 1.  Account— Advances  made  by  partner  to  firm- 
Payment  into  Oourt-^Motion  pending  suit  for  account.  RichardBon  y. 
Bank  of  England -    .         .       49 

2.  Dissolution — ^Bank  with  numerous  partners — ^Winding-up  by 

ite-  Court — ^Appointment  of  receiver — Limited  account  of  assets — Order 
directing  realization  of  assets  and  payment  of  debts  only.  Wallw&rth  v. 
JHoH 187 

3.  Deceased  partner — Liability   of  estate  to  creditors  of 

firm  —  Evidence  of  intention  to  abandon  claim  against  deceased 
partner's  estate.     Winter  v.  Innea 24 

PATENT — 1.  Infringement— Injunction — ^Principles  and  practice  of 
the  Court  in  granting  injunctions  in  patent  cases.    Bacon  v.  Jouea    143 

r  2.  . .  Doubt  as  to  validity  of  patent — Long  user— Verdict 

at  law  in  favour  of  patentee  —  Proceedings  pending  for  new  trial. 
Collard  v,  Allison 161 

PAYMENT— Appropriation  — Authority  to  agent  to  pay  half  of 
surplus  proceeds  to  consignor's  bankers  in  liquidation  of  debt  — 
Equitable  assignment — Bankruptcy  of  consignor— Claim  by  assignees. 
Hutchinson  v.  Heyworth 530 

And  see  Money  Paid. 

PEBPETX7ITY — ^Power  of  sale— Indefinite  power,  exercisable  during 
continuance  of  limitations  within  prescribed  legal  limits.  Wood  y. 
WhUe 152 

And  see  Will,  10. 

PLEADING.    See  Practice,  5 ;  Principal  and  Surety ;  Belease. 

POOB  LAW— 1.  Parish  property  —  Charity  lands  —  Legal  estate — 
Known  feoffees  in  existence — Trust  funds  only  applicable  to  specified 
objects  partially  in  aid  of  parish  funds.     AllasonY.  Stark,        .        .    493 

2. Workhouse  built  on  charity  land— Friendly  suit  for 

settlement  of  rent  payable  for  use  of  land— Order  of  Court— Payment 
of  rent  for  twelve  years— Subsequent  attempt  to  dispute  liability. 
Allason  v.  Stark 493 

3.  Bating  —  Property  rateable  —  Unusual  rights  of  freemen  of 

corporation — Liberty  to  dig,  &c.,  to  cut  peat  and  brushwood,  and  to 
sow  grass— Mere  right  of  common— No  property  in  soil.    R.  v.  Alnwick 

554 

4. Saleable  underwood — Trees  allowed  to  grow  for  60 

years — Plantation  thinned  for  purpose  of  improvement.  R*  v.  Inhabitants 
of  Narherth  North 718 

5.  Settlement — Bemoval  of  pauper — Imprisonment  of  husband 

— Wife  residing  in  parish  in  which  prison  is  situate  and  having 
occasional  access  to  husband — Application  of  principle  that  order  of 
removal  shall  not  separate  husband  and  wife.    R.  v.  Stogumher       .    613 

6.  Order   of   removal — Copies  of   examination  taken   by 

justices— Omission  of  one  examination  as  ground  of  appeal.    R.  v. 

Inhabitants  of  Outwell 722 

POBTION — Ghrandfather  in  loco  paretitis — Oifbs  by  will  and  subsequent 
settlement  on  marriage— Advancement— Satisfaction.    Pym  v.  Lockt/er 

219 
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POWEB— 1.  Execution— Settlement— Joint  appointment  by  hu8l>a]id 
and  wife  after  bankruptcy  of  husband— Death  of  husband— Subseq^ixent 
appointment  by  wife.    Holey,  EscoU 63 

2.  Will— Power  in  nature  of  trust- Power  to  appoint  amon^ 

testator's  nephews  and  nieces — Trusts  for  nephews  and  nieces — Po-vrer 
of  selection.    Burrough  v.  Philcox 236 

-»~  3.  Power  of  sale— Power  as  to  daughter's  share  extinguifllied 
by  marriage— Creation  of  new  power  by  settlement.     Wood  v.   White 

152 

4.  Appointment  to  trustee.  Bee  Fraud  and  Misrepresentation,  1. 

PRAOTIOE— 1.  Oosts— Appeal— Tnistees'  costs— Appeal  where  costs 
formed  sole  sublect-matter  of  appeal.    Angell  v.  DavU      .        .        .     125 

2.  Parties  — Suit   for   specific   performance  —  Agent   daimingr 

adversely  to  principal — Joinder  as  defendant.    Taylor  v.  Salmon     •       34 

3.  Proper  parties  to  suit  for  specific  performance.     Wood 

V.  White 152 

4.  Payment  into  Oourt— Principles  by  which  Oourt  guided  in 

consequence  of  admissions  in  defendant's  answer.  Richardson  v.  Bank  of 
England 49 

5.  Pleading — Agreement   amounting  to  lease — Objection   to 

stamp — Objection  not  taken  when  counsel  first  stated  that  he  should 
rely  on  document  as  lease.    Doe  d.  Phillips  v.  Benjamin      •        .        .    622 

—  6.  Staying  proceedings  in  foreign  Oourt — ^Action  of  account— 
Proceedings  between  same  parties  and  for  same  matter  in  Scotland — 
Bemedies  not  identicaL     Wedderbum  v.  Wedderhum    .        .        .        .181 

PRINCIPAL  AND  AGENT— Kight  to  commission— Employment 
of  two  agents — Oustom — Questions  for  jury.    Murray  v.  Currie      •    823 

PBINCIPAL  AND  ST7BETY— Guaranty— Material  alteration  in 
instrument  after  signature — Pleading.    Hemming  v.  Trenery     .  745 

PBOtflBSOBY  NOTE.    See  Bill  of  Exchange. 

PUBLIC  OFFICEB — Jurisdiction  of  Court  over,  principles  of.  Fretvin 
V.  Letois 88 

BAILWAY  COMPANY— Compulsory  purchase  of  land  by.  See  Lands 
Clauses  Acts,  2,  3. 

BATE— Poor  rate.    See  Poor  Law,  3,  4. 

BELEASE— Pleading— Action  on  promissory  note— Plea  of  release 
under  seal— Parol  exception  to  deed.    Brooks  v.  Stuart      .        ,        .728 

SALE  OF  GOODS— 1.  Acceptance  of  goods— Evidence  of  acts  of 
proprietorshiponpart  of  buyer.    Bainea  y.  Jevona      .        .        .        .787 

2.  Sale  of  horse— Warranty  of  soundness— Bone  spavin.     WaUon 

V.  Denton 754 

-—  3«  Warranty,  breach  of— Tender  of  horse  back  to  seller— 

Benisal  of  seller  to  receive  it— Becovery  against  seller  for  keep  of 
horse  until  sold.    Ellis  v.  Chinnock 778 

^4'  Stoppage  in  ^ran^iYu— Transfer  of  property  in  goods— Descrip- 
tion of  goods  by  weight— Weight  ascertained—"  1,028  bushels  of  oats 
in  bin  40  "—Direction  to  weigh.    Swanwick  y.  Sothem       .        .        .740 
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j^  SSDX7CTI0N— Proof  of  service— Daughter  residing  at  father's  farm, 

^^         seven  miles  from  father's  house.    Holloway  v.  Ahell    ....    810 

SET-OFF.    See  Bankruptcy,  3. 

itStt 

1-^  SETTLEMENT  (Iff  A  RRT  A  QE)— Covenant   to    settle   on  particular 

persons — Covenant  without  prejudice  to  any  other  fature  dispositions 
— Covenantor  at  liberty  to  bequeath  to  other  persons.    Stocken  v.  Stocken 

SHIP  Am)  SHIPPIKG— 1.  Goods  shipped  under  bill  of  lading  in 
itiK           general  ship — Ship  damaged  by  storm — Inability  to  complete  voyage — 
Whether  master  bound,  if  possible,  to  forward  goods  by  other  means. 
Bhipton  V.  ThomUni 507 

2. If    goods    so    forwarded    to   destination    master 

entitled  to  whole  freight  contracted  for.    Shipton  v.  ThornUm*      .    507 

SLANDER.    8te  Defamation. 

SOUCITOB — 1.  Costs — Lien — Solicitor  no  longer  employed  by  client 
— ^Recovery  of  fand — Production  of  document — General  lien.  Bozcn  v. 
Bolland 121 

— -  2.  —  London  agent — Lien  for  amount  due  to  him  from 

country  solicitor.    Dictia  v.  Stoddey 825 

SPECIFIC  PEBFOBMANCE— Verbal  contract  for  lease— Part  per- 
formance.   See  Landlord  and  Tenant,  1. 

And  see  Company. 

STAKEHOLDER— Recovery  of  money  deposited  with.  See  Money 
Paid,  2. 

STAMP  DUTY— 1.  Agreement  for  lease— Objection  to  stamp.  Doe  d. 
Phillip  v.  Benjamin 622 

2.  Order  to  pay  out  of  particular  fond— Delivery  to  person  on 

whom  order  is  made — ^Whether  bill  stamp  necessary.    Hutchinson  v. 
Heyworth   . 530 

3.  Undertaking  to  pay  freight — Signature  in  two  capacities — 

Undertaking  by  partner  in  name  of  firm  and  on  sole  account — ^Whether 
document  requiring  two  stamps.    Shipton  v.  Thornton       .        •        •    507 

And  see  Practice,  5. 
TIMBER— Saleable  underwood.    See  Poor  Law,  4. 

TRESPASS— 1.  Assault— Evidence  in  mitigation  of  damages— Cross- 
actions  for  assault  and  libel— Giving  libel  as  evidence  in  mitigation. 
Fraser  v.  Berkeley 837 

2.  Dog  bite — Scienter— Owner  having  no   knowledge  that  dog 

accustomed  to  bite  mankind.    Hogan  v.  Sharpe 845 

— *-  3.  Shooting  dog— Justification— Proof  of  ferocious  disposition — 
Actual  attack  on  defendant  must  be  shown.    Morris  v.  Nugent        •    821 

— —  4.  Property  in  goods— Right  of  possession.     Thomas  v.  Philips 

823 

And  see  Fair. 

TROVER  AND  CONVERSION  —  Measure  of  damages  —  Special 
damage — Trover  for  horse — Expense  of  hire  of  other  horses  during 
time  of  conversion.    Davis  v.  Oswell      ..•,.».    850 
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TBtJST-l.  Breach  of  tru.t-Oinis.ioii  to  t'»?^*»'  *if *  ^^T*^ 
tru.tee.-Moiiey  inve.ted  in  India-Balance  remaining  in  tanda jrf 
tSS^  flrm-A^auie.cence  by  cerfui  gut  «rtt.«-«nowledge  of  breach 
Sti^Deg^e^S  4owledge  necesiary  to  con.titttte  acquie-cence. 
Munch  V.  Cockerell 

2.  Bight  of  cestui  que  trust  to  decree  against  trustee  for  convey 

ance  of  legal  estate.     Willis  y.  Hiscox 

UNDUE   INFLUBNCE-Medical  adviser-Agreement  obtwW 
docSr  from  patient-Suggestion  of  fraud-«etting  aside  after  death  of 
patient.    DeiU  v.  Bennett 

VENDOB  AND  FUEOHASEBr-1.  Specific  performance-Parties  to 
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